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DEPARTMENT  OF  HOMELAND 
SECURITY 

8CFR  Part  217 
RIN  1601-AA54 

Additional  Countries  Designated  for 
the  Visa  Waiver  Program 

agency:  Office  of  the  Secretary;  DHS. 
ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  Citizens  and  eligible  nationals 
of  participating  Visa  Waiver  Program 
countries  may  apply  for  admission  to 
the  United  States  at  a  U.S.  port  of  entry 
as  nonimmigrant  aliens  for  a  period  of 
ninety  days  or  less  for  business  or 
pleasure  without  first  obtaining  a 
nonimmigrant  visa,  provided  that  they 
are  otherwise  eligible  for  admission 
under  applicable  statutory  and 
regulatory  requirements.  This  rule  adds 
the  Czech  Republic,  Estonia,  Hungary, 
Latvia,  Lithuania,  the  Republic  of  Korea, 
and  the  Slovak  Republic  to  the  list  of 
countries  authorized  to  participate  in 
the  Visa  Waiver  Program. 

DATES:  This  final  rule  is  effective  on 
November  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Frey,  Department  of  Homeland 
Security,  Office  of  Policy,  (202)  282- 
9555. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  The  Visa  Waiver  Program 
Pursuant  to  section  217  of  the 
Immigration  and  Nationality  Act  (INA), 

8  U.S.C.  1187,  the  Secretary  of 
Homeland  Security  (the  Secretary),  in 
consultation  with  the  Secretary  of  State, 
may  designate  certain  countries  as  Visa 
Waiver  Program  (VWP)  countries  if 
certain  requirements  are  met.  Those 
requirements  include,  without 
limitation,  (i)  meeting  the  statutory  rate 
of  nonimmigrant  visa  refusal  for 


nationals  of  the  country,  (ii)  a 
government  certification  that  it  has  a 
program  to  issue  machine  readable, 
tamper-resistant  passports  that  comply 
with  International  Civil  Aviation 
Organization  (ICAO)  standards,  (iii)  a 
U.S.  government  determination  that  the 
country’s  designation  would  not 
negatively  affect  U.S.  law  enforcement 
and  security  interests,  (iv)  government 
agreement  to  report,  or  make  available 
to  the  U.S.  government  information 
about  the  theft  or  loss  of  passports,  (v) 
the  government  accepts  for  repatriation 
any  citizen,  former  citizen,  or  national 
not  later  than  three  weeks  after  the 
issuance  of  a  final  order  of  removal,  and 
(vi)  the  government  enters  into  an 
agreement  with  the  United  States  to 
share  information  regarding  whether 
citizens  or  nationals  of  that  country 
represent  a  threat  to  the  security  or 
welfare  of  the  United  States  or  its 
citizens. 

Section  711  of  the  Implementing 
Recommendations  of  the  9/11 
Commission  Act  of  2007,  Public  Law 
No.  110-53,  121  Stat.  266,  338  (Aug.  3, 
2007)  (the  9/11  Act),  authorizes  the 
Secretary  to  expand  the  VWP  to 
additional  countries  by  waiving  the  low 
nonimmigrant  visa  refusal  rate 
requirement.  See  8  U.S.C.  1187(c)(8).  To 
waive  the  low  nonimmigrant  visa 
refusal  rate  requirement,  the  Secretary 
of  Homeland  Security  must  certify  to 
Congress  that:  (i)  The  Electronic  System 
for  Travel  Authorization  (ESTA)  is 
“fully  operational,”  and  (ii)  an  air  exit 
system  is  in  place  that  can  verify  the 
departure  of  not  less  than  ninety-seven 
percent  of  foreign  nationals  who  exit 
through  U.S.  airports.  Those 
certifications  have  been  made.  To 
qualify  for  a  waiver  under  8  U.S.C. 
1187(c)(8),  a  country  must:  (i)  Meet  all 
of  the  security  requirements  of  the 
statute;  (ii)  the  Secretary  of  Homeland 
Security  determines  that  the  totality  of 
the  country’s  security  risk  mitigation 
measures  provide  assurance  that  the 
country’s  participation  in  the  VWP 
would  not  compromise  the  law 
enforcement,  security  or  immigration 
enforcement  interests  of  the  United 
States;  (iii)  there  has  been  a  sustained 
reduction  in  the  rate  of  refusals  for 
nonimmigrant  visas  for  nationals  of  the 
country  and  conditions  exist  to  continue 
such  reduction;  (iv)  the  country 
cooperated  with  the  U.S.  government  on 
counterterrorism  initiatives,  information 


sharing  and  preventing  terrorist  travel 
before  the  date  of  its  designation  as  a 
program  country  and  the  Secretaries  of 
Homeland  Security  and  State  determine 
that  such  cooperation  will  continue;  and 
(v)  the  rate  of  refusals  for  nonimmigrant 
visitor  visas  during  the  previous  full 
fiscal  year  was  not  more  than  ten 
percent  or  the  visa  overstay  rate  for  the 
previous  full  fiscal  year  does  not  exceed 
the  maximum  visa  overstay  rate,  once 
such  rate  is  established.  See  8  U.S.C. 
1187(c)(8)(B). 

The  INA  also  sets  forth  requirements 
for  continued  eligibility  and,  where 
appropriate,  termination  of  program 
countries. 

Citizens  and  eligible  nationals  of  VWP 
countries  may  apply  for  admission  to 
the  United  States  at  a  U.S.  port  of  entry 
as  nonimmigrant  aliens  for  a  period  of 
ninety  days  or  less  for  business  or 
pleasure  without  first  obtaining  a 
nonimmigrant  visa,  provided  that  they 
are  otherwise  eligible  for  admission 
under  applicable  statutory  and 
regulatory  requirements.  The  designated 
countries  in  the  VWP  include  Andorra, 
Australia,  Austria,  Belgium, ^  Brunei, 
Denmark,  Finland,  France,  Germany, 
Iceland,  Ireland,  Italy,  Japan, 
Liechtenstein,  Luxembourg,  Monaco, 
the  Netherlands,  New  Zealand,  Norway, 
Portugal,  San  Marino,  Singapore, 
Slovenia,  Spain,  Sweden,  Switzerland, 
and  the  United  Kingdom.^  See  8  CFR 
217.2(a). 

To  travel  to  the  United  States  under 
the  VWP,  an  alien  must  be  from  a 
participating  country  and  must  (1)  be 
seeking  entry  as  a  tourist  for  90  days  or 
less,  (2)  be  a  national  of  a  program 
country,  (3)  present  an  electronic 
passport  or  a  machine  readable  passport 
issued  by  a  designated  VWP  participant 
country  to  the  air  or  vessel  carrier  before 
departure;  ^  (4)  execute  the  required 


’  After  May  15,  2003,  citizens  of  Belgium  must 
present  a  machine-readable  passport  in  order  to  be 
granted  admission  under  the  Visa  Waiver  Program. 

*  The  United  Kingdom  refers  only  to  British 
citizens  who  have  the  unrestricted  right  of  - 
permanent  abode  in  the  United  Kingdom  (England, 
Scotland,  Wales,  Northern  Ireland,  the  Channel 
Islands  and  the  Isle  of  Man);  it  does  not  refer  to 
British  overseas  citizens,  British  dependent 
territories’  citizens,  or  citizens  of  British 
Commonwealth  countries. 

®  For  countries  designated  as  VWP  member 
countries  prior  to  November  17,  2008,  passports 
issued  before  October  26,  2006,  heed  not  contain 
the  electronic  chip  that  includes  the  biographic  and 
biometric  information  of  the  passport  holder 
provided  the  passporis  comply  with  International 

Continued 
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immigration  forms,  (5)  if  arriving  by  air 
or  sea,  arrive  on  an  authorized  carrier, 

(6)  not  represent  a  threat  to  the  welfare, 
health,  safety  or  security  of  the  United 
States,  (7)  have  not  violated  U.S. 
immigration  law  during  a  previous 
admission  under  the  visa  waiver 
program,  (8)  possess  a  round  trip  ticket; 
and  (9)  waive  the  right  to  review  or 
appeal  a  decision  regarding 
admissibility  or  to  contest  other  than  on 
the  basis  of  an  application  for  asylum, 
any  action  for  removal.  See  Section 
217(a)  of  the  Immigration  and 
Nationality  Act  (INA),  8  U.S.C.  1187(a). 
See  also  8  CFR  part  217. 

DHS,  in  consultation  with  the 
Department  of  State  (DOS),  has 
evaluated  the  countries  of  the  Czech 
Republic,  Estonia,  Hungary,  Latvia, 
Lithuania,  the  Republic  of  Korea,  and 
the  Slovak  Republic  for  VWP 
designation  to  ensure  the  country  meets 
the  requirements  set  forth  in  section  711 
of  the  9/11  Act  and  section  217  of  the 
INA.  The  Secretary  has  determined  that 
these  countries  have  satisfied  the 
statutory  requirements  to  be  VWP 
countries;  therefore,  the  Secretary,  in 
consultation  with  the  Secretary  of  State, 
has  designated  these  countries  as 
eligible  for  the  VWP.'* 

This  final  rule  adds  the  Czech 
Republic,  Estonia,  Hungary,  Latvia, 
Lithuania,  the  Republic  of  Korea,  and 
the  Slovak  Republic  to  the  list  of 
countries  authorized  to  participate  in 
the  VWP.  Accordingly,  beginning 
November  17,  2008,  citizens  and  eligible 
nationals  from  these  additional  VWP 
countries  may  apply  for  admission  to 
the  United  States  at  a  U.S.  port  of  entry 
as  nonimmigrant  aliens  for  a  period  of 
ninety  days  or  less  for  business  or 
pleasure  without  first  obtaining  a 
nonimmigrant  visa,  provided  that  they 
are  otherwise  eligible  for  admission 
under  applicable  statutory  and 
regulatory  requirements.  Each  new 
member  country  has  agreed  that  its 
.citizens  must  obtain  an  approved  travel 
authorization  from  U.S.  Customs  and 
Border  Protection  (CBP)  via  the 
Electronic  System  for  Travel 
Authorization  and  must  possess  a  valid 
electronic  passport.  For  more 
information  about  the  Electronic  System 
for  Travel  Authorization  program, 
please  see  the  interim  final  rule  at  73  FR 
32440. 


Civil  Aviation  Organization  machine  readable 
standards. 

♦  On  November  14,  2008,  the  Secretar\’  of  State 
nominated  these  countries  for  membership  in  the 
VWP. 


III.  Statutory  and  Regulatory 
Requirements 

A.  Administrative  Procedure  Act 

This  final  rule  merely  lists  those 
countries  that  the  Secretary  of 
Homeland  Security,  in  consultation 
with  the  Secretary  of  State,  has 
designated  as  VWP  eligible  countries  in 
accordance  with  8  U.S.C.  1187(c).  This 
final  rule  neither  imposes  additional 
burdens  on,  nor  takes  away  any  existing 
rights  or  privileges  from,  the  public. 
Therefore,  pursuant  to  5  U.S.C. 

553(b)(B),  notice  and  comment 
procedures  are  unnecessary.  For  the 
same  reasons,  pursuant  to  5  U.S.C. 
553(d)(3),  a  delayed  effective  date  is  not 
required. 

This  final  rule  is  also  excluded  from 
the  rulemaking  provisions  of  5  U.S.C. 
553  as  a  foreign  affairs  function  of  the 
United  States  because  it  advances  the 
President’s  foreign  policy  goals, 
involves  bilateral  agreements  that  the 
United  States  has  entered  into  with 
participating  VWP  countries,  and 
directly  involves  relationships  between 
the  United  States  and  its  alien  visitors. 
Accordingly,  DHS  is  not  required  to 
provide  public  notice  and  an 
opportunity  to  comment  before 
implementing  the  requirements  under 
this  final  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  603(b)),  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
and  Fairness  Act  of  1996  (SBREFA), 
requires  an  agency  to  prepare  and  make 
available  to  the  public  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  a  proposed  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions)  when  the  agency  is 
required  “to  publish  a  general  notice  of 
proposed  rulemaking  for  any  proposed 
rule.”  Because  this  rule  is  being  issued 
as  a  final  rule,  on  the  grounds  set  forth 
above,  a  regulatory  flexibility  analysis  is 
not  required  under  the  RFA. 

DHS  has  considered  the  impact  of  this 
rule  on  small  entities  and  had 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  individual  aliens  to  whom  this  rule 
applies  are  not  small  entities  as  that 
term  is  defined  in  5  U.S.C.  601(6). 
Accordingly,  there  is  no  change 
expected  in  any  process  as  a  result  of 
this  rule  that  would  have  a  direct  effect, 
either  positive  or  negative,  on  a  small 
entity. 


C.  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

D.  Executive  Order  12866 

This  amendment  does  not  meet  the 
criteria  for  a  “significant  regulatory 
action”  as  specified  in  Executive  Order 
12866. 

E.  Executive  Order  13132 

The  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  DHS  has  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  summary 
impact  statement. 

F.  Executive  Order  12988  Civil  Justice 

Reform  V, 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

List  of  Subjects  in  8  CFR  Part  217 

Air  carriers.  Aliens,  Maritime  carriers. 
Passports  and  visas. 

Amendments  to  the  Regulations 

■  For  the  reasons  stated  in  the  preamble, 
DHS  amends  part  217  of  title  8  of  the 
Code  of  Federal  Regulations  (8  CFR  part 
217),  as  set  forth  below. 

PART  217— VISA  WAIVER  PROGRAM 

■  1.  The  general  authority  citation  for 
part  217  continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1187;  8  CFR  part 

2. 

■  2.  In  section  217.2  the  definition  of 
the  term  “Designated  country”  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

§217.2  Eligibility. 

(a)  *  *  * 

Designated  country  refers  to  Andorra, 
Australia,  Austria,  Belgium,  Brunei, 
Czech  Republic,  Denmark,  Estonia, 
Finland,  France,  Germany,  Hungary, 
Iceland,  Ireland,  Italy,  Japan,  Latvia, 
Liechtenstein,  Lithuania,  Luxembourg, 
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Monaco,  the  Netherlands,  New  Zealand, 
Norway,  Portugal,  Republic  of  Korea, 
San  Marino,  Singapore,  Slovak 
Republic,  Slovenia,  Spain,  Sweden, 
Switzerland,  and  the  United  Kingdom. 
The  United  Kingdom  refers  only  to 
British  citizens  who  have  the 
unrestricted  right  of  permanent  abode  in 
the  United  Kingdom  (England,  Scotland, 
Wales,  Northern  Ireland,  the  Channel 
Islands  and  the  Isle  of  Man);  it  does  not 
refer  to  British  overseas  citizens,  British 
dependent  territories’  citizens,  or 
citizens  of  British  Commonwealth 
countries.  After  May  15,  2003,  citizens 
of  Belgium  must  present  a  machine- 
readable  passport  in  order  to  be  granted 
admission  under  the  Visa  Waiver 
Program. 

Dated:  November  7,  2008. 

Michael  ChertofT, 

Secretary. 

[FR  Doc.  E8-27062  Filed  11-14-08;  8:45  am) 
BILLING  CODE  4410-10-P 


FEDERAL  RESERVE  SYSTEM 

12CFR  Part  204 

[Regulation  D;  Docket  No.  R-1334] 

Reserve  Requirements  of  Depository 
Institutions 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Interim  final  rule;  request  for 
public  comment. 

SUMMARY:  The  Board  is  revising  its 
interim  final  rule  amending  Regulation 
D,  Reserve  Requirements  of  Depository 
Institutions,  to  alter  the  formula  by 
which  earnings  on  required  reserve 
balances  and  on  excess  balances  of 
eligible  institutions  are  calculated.  The 
remainder  of  the  interim  final  rule, 
including  the  period  during  which 
comments  may  be  submitted,  is 
unchanged  from  the  interim  final  rule  as 
published  on  October  9,  2008. 

DATES:  The  amendments  to  Regulation  D 
are  effective  on  November  17,  2008.  The 
rate  changes  for  earnings  on  required 
reserve  balances  and  on  excess  balances 
are  applicable  beginning  on  November 
6,  2008.  As  provided  in  the  Federal 
Register  notice  published  on  October  9, 
2008,  comments  must  be  received  on  or 
before  November  21,  2008. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  No.  R-1334,  by  any 
of  the  following  methods: 

Agency  Web  Site:  http:// 
www.federalreserve.gov.  Follow  the 
instructions  for  submitting  comments  at 
h  ttp://wvi,'w. federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm. 


Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

E-mail: 

regs.comments@federaIreserve.gov. 
Include  the  docket  number  in  the 
subject  line  of  the  message. 

Fax:  (202)  452-3819  or  (202)  452- 
3102. 

Mail:  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551. 

All  public  comments  are  available 
from  the  Board’s  Web  site  at  http-J/ 
w'ww.federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm  as  submitted, 
unless  modified  for  technical  reasons. 
Accordingly,  your  comments  will  not  be 
edited  to  remove  any  identifying  or 
contact  information. 

Public  comments  may  also  be  viewed 
electronically  or  in  paper  in  Room  MP- 
500  of  the  Board’s  Martin  Building  (20th 
and  C  Streets,  NW.)  between  9  a.m.  and 
5  p.m.  on  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sophia  H.  Allison,  Senior  Counsel  (202/ 
452-3565),  Legal  Division,  or  Margaret 
Gillis  DeBoer,  Senior  Financial  Analyst 
(202/452-3139),  Division  of  Monetary 
Affairs;  for  users  of 

Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  (202/263-4869); 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 

NW.,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  9,  2008,  the  Board 
published  in  the  Federal  Register  an 
interim  final  rule  amending  Regulation 
D  (Reserve  Requirements  of  Depository 
Institutions)  to  direct  the  Federal 
Reserve  Banks  to  pay  interest  on 
balances  held  at  Reserve  Banks  to  satisfy 
reserve  requirements  (“required  reserve 
balances”)  and  balances  held  in  excess 
of  required  reserve  balances  and 
clearing  balances  (“excess  balances”) 

(73  FR  59482)  (Oct.  9,  2008).  At  that 
time,  the  Board  announced  two 
formulas  by  which  the  amount  of 
earnings  payable  on  required  reserve 
balances  and  excess  balances  will  be 
calculated.  For  required  reserve 
balances,  the  Board  set  the  initial  rate  of 
interest  to  be  the  average  federal  funds 
rate  target  established  by  the  Federal 
Open  Market  Committee  (FOMC)  over 
the  reserve  maintenance  period  less  10 
basis  points.  For  excess  balances,  the 
Board  set  the  initial  rate  of  interest  to  be 
the  lowest  federal  funds  rate  target 
established  by  the  FOMC  in  effect 
during  the  reserve  maintenance  period 


minus  75  basis  points.  The  Board  stated 
that  it  may  adjust  the  formula  for  the 
interest  rate  on  excess  balances  in  light 
of  experience  and  evolving  market 
conditions.  The  Board  adjusted  the  rate 
of  interest  for  excess  balances  from  the 
lowest  federal  funds  rate  target  in  effect 
during  the  reserve  maintenance  period 
minus  75  basis  points  to  the  lowest 
federal  funds  rate  target  minus  35  basis 
points  on  October  21,  2008.  The  change 
to  the  rate  for  excess  balances  was 
effective  for  the  reserve  maintenance 
periods  beginning  on  Thursday,  October 
23,  2008. 

The  Board  has  judged  that  trading  in 
the  federal  funds  market  at  rates  closer 
to  the  target  federal  funds  rate  will  be 
fostered  by  setting  the  rate  on  excess 
balances  at  the  lowest  targeted  federal 
funds  rate  during  the  reserve 
maintenance  period.  For  the  same 
reason,  the  Board  has  judged  that  the 
rate  on  required  reserve  balances  should 
be  set  equal  to  the  average  target  rate 
over  the  maintenance  period. 
Accordingly,  the  Board  is  amending 
Regulation  D  to  make  the  foregoing 
changes.  These  rate  changes  will  be 
effective  with  the  reserve  maintenance 
periods  beginning  Thursday,  November 
6,  2008.  The  Board  will  continue  to 
evaluate  the  appropriate  setting  of  the 
rate  on  excess  balances  in  light  of 
evolving  market  conditions  and  make 
further  adjustments  as  needed. 

Administrative  Procedure  Act 

In  accordance  with  the  y 

Administrative  Procedure  Act  (“APA”) 
section  553(b)  (5  U.S.C.  553(b)),  the 
Board  finds,  for  good  cause,  that  • 
providing  notice  and  an  opportunity  for 
public  comment  before  the  effective 
date  of  this  rule  would  be  contrary  to 
the  public  interest.  In  addition, 
pursuant  to  APA  section  553(d)  (5 
U.S.C.  553(d)),  the  Board  finds  good 
cause  for  making  this  amendment 
effective  without  30  days  advance 
publication.  The  Board  has  adopted  this 
rule  in  light  of,  and  to  help  address,  the 
continuing  unusual  and  exigent 
circumstances  in  the  financial  markets. 
This  rule  provides  tools  for  carrying  out 
monetary  policy  more  effectively.  Thus, 
the  Board  believes  that  any  delay  in 
implementing  the  rule  would  prove 
contrary  to  the  public  interest. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  an  agency  that  is  issuing  a  final 
rule  to  prepare  and  make  available  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  final  rule  on 
small  entities.  5  U.S.C.  603(a).  The 
Regulatory  Flexibility  Act  provides  that 
an  agency  is  not  required  to  prepare  and 
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publish  a  regulatory  flexibility  analysis 
if  the  agency  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b). 

Pursuant  to  section  605(b),  the  Board 
certifies  that  this  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substcmtial  number  of  small 
entities.  The  rule  increases  the  interest 
paid  on  certain  balances  held  by  eligible 
institutions  at  the  Federal  Reserve 
Banks  and  will  benefit  all  institutions, 
small  and  large,  that  receive  such 
interest.  There  are  no  new  reporting, 
record-keeping,  or  other  compliance 
requirements  associated  with  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3506;  5  CFR 
1320  Appendix  A. I),  the  Board  has 
reviewed  the  interim  final  rule  under 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
rule  contains  no  collections  of 
information  pursuant  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  12  CFR  Part  204 

Banks,  Banking,  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  204  as  follows: 

PART  204— RESERVE 
rtEQUIREMENTS  OF  DEPOSITORY 
INSTITUTIONS  (REGULATION  D) 

■  1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  248(a),  248(c),  371a, 
461,  601,  611,  and  3105. 

■  2.  In  §  204.10,  paragraphs  (b)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

§  204.1 0  Payment  of  interest  on  balances. 
***** 

(b)  *  *  * 

(1)  For  required  reserve  balances,  at 
the  average  targeted  federal  funds  rate 
over  the  reserve  maintenance  period; 
and 

(2)  For  excess  balances,  at  the  lowest 
targeted  federal  funds  rate  during  the 
reserve  maintenance  period. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  5,  2008. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  E8-26727  Filed  11-14-08;  8:45  am) 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0492;  Directorate 
Identifier  2008-CE-023-AD;  Amendment 
39-15734;  AD  2008-23-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Hawker 
Beechcraft  Corporation  Model  390 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 


SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Hawker  Beechcraft  Corporation  (HBC) 
Model  390  airplanes.  This  AD  requires 
you  to  remove  the  current  preformed 
packing,  elbow  fitting,  and  jam  nut  fi-om 
the  left  and  right  hydraulic  pump 
pressure  output  port  and  replace  with 
new  parts.  This  AD  also  requires  you  to 
install  a  hydraulic  pump  case  drain 
check  valve.  This  AD  results  from  nine 
occurrences  of  hydraulic  fluid  leaking 
from  the  engine  hydraulic  pump  output 
fitting  as  a  result  of  an  improperly 
installed  elbow  connecting  the  output 
port  to  the  pulse  dampener  hose.  We  are 
issuing  this  AD  to  prevent  hydraulic 
fluid  leaks  from  the  left  and  right 
hydraulic  fluid  pump  and  to  prevent  the 
flow  of  hydraulic  fluid  into  the  engine 
compartment.  The  loss  of  hydraulic 
fluid  can  result  in  loss  of  airplane 
hydraulic  system  pressure  and  the 
consequent  loss  of  hydraulic  system 
functions  including  gear  extension/ 
retraction,  spoiler  ftinctions,  and  anti¬ 
skid  braking  system  actuation.  The 
inability  of  the  hydraulic  installation  to 
isolate  flow  of  hydraulic  fluid  could 
result  in  a  hazardous  amount  of 
flammable  fluid  in  the  corresponding 
engine  compartment.  These  conditions, 
if  not  corrected,  could  result  in  loss  of 
system  functions  and/or  fire  in  the 
engine  compartment. 

DATES:  This  AD  becomes  effective  on 
December  22,  2008. 

On  December  22,  2008,  the  Director  of 
the  Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  this  AD. 
ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Hawker 
Beechcraft  Corporation,  9709  East 
Central,  Wichita,  Kansas  67201; 
telephone:  (316)  676-5034;  fax:*(316) 


676-6614;  Internet:  https:// 
www.hawkerbeech  craft,  com/ 
servicejsupport/pubs/. 

To  view  the  AD  docket,  go  to  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  Wl 2-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590,  or  on  the  Internet  at  http:// 
www.reguIations.gov.  The  docket 
number  is  FAA-2008-0492;  Directorate 
Identifier  2008-CE-023-AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aaron  Waters,  Aerospace  Engineer, 

1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4174;  fax:  (316)  94.6-4107. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

.  On  April  24,  2008,  we  issued  a 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Model  390  airplanes.  This 
proposal  was  published  in  the  Federal 
Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  May  1,  2008  (73 
FR  23988).  The  NPRM  proposed  to 
require  you  to  remove  the  current 
preformed  packing,  elbow  fitting,  and 
jam  nut  from  the  left  and  right  hydraulic 
pump  pressure  output  port  and  replace 
with  new  parts.  The  NPRM  also 
proposed  to  require  you  to  install  a 
hydraulic  pump  case  drain  check  valve. 

Comments 

We  provided  the  public  the 
opportunity  to  participate  in  developing 
this  AD.  We  received  no  comments  on 
the  proposal  or  on  the  determination  of 
the  cost  to  the  public. 

Conclusion 

We  have  carefully  reviewed  the 
available  data  and  determined  that  air 
safety  and  the  public  interest  require 
adopting  the  AD  as  proposed  except  for 
minor  editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

•  Are  consistent  with  the  intent  that 
was  proposed  in  the  NPRM  for 
correcting  the  unsafe  condition;  and 

•  Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Costs  of  Compliance 

We  estimate  that  this  AD  affects  182 
airplanes  in  the  U.S.  registry. 

We  estimate  the  following  costs  to  do 
the  modifications: 
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Labor  cost 

Parts  cost 

Total  cost  1 
per  airplane 

Total  cost 
on  U.S. 
operators 

Hydraulic  pressure  output  fitting  assembly;  8  work-hours  x  $80  per  hour  =  $640  . 

Hydraulic  pump  case  drain  check  valve:  16  work-hours  x  $80  per  hour  =  $1,280  . 

$100 

4,353 

_ 

$740  1 
5,633 

$134,680 

1,025,206 

HBC  will  provide  warranty  credit  as 
specified  in  Hawker  Beechcraft 
Mandatory  Service  Bulletin  SB  29-3869, 
dated  January  2008;  and  Hawker 
Beechcraft  Mandatory  Service  Bulletin 
SB  29-3851,  dated  January  2008. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  AD. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certifv  that  this  AD: 


1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  (and  other 
information  as  included  in  the 
Regulatory  Evaluation)  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  “Docket  No.  FAA-2008-0492; 
Directorate  Identifier  2008-CE-023- 
AD”  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  the 
following  new  AD: 


2008-23-13  Hawker  Beechcraft 

Corporation:  Amendment  39-15734; 
Docket  No.  FAA-2008-0492;  Directorate 
Identifier  2008-CE-023-AD. 

Effective  Date 

(a)  This  AD  becomes  effective  on  December 
22,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Model  390  airplanes, 
serial  numbers  88^4  through  RB-224,  that 
are  certificated  in  any  category. 

Unsafe  Condition 

(d)  This  AD  results  from  nine  occurrences 
of  hydraulic  fluid  leaking  from  the  engine 
hydraulic  pump  output  fitting  as  a'result  of 
an  improperly  installed  elbow  connecting  the 
output  port  to  the  pulse  dampener  hose.  We 
are  issuing  this  AD  to  prevent  hydraulic  fluid 
leaking  from  the  left  and  right  hydraulic  fluid 
pump  and  to  prevent  the  flow  of  hydraulic 
fluid  into  the  engine  compartment.  The  loss 
of  hydraulic  fluid  can  result  in  loss  of 
airplane  hydraulic  system  pressure  and  the 
consequent  loss  of  hydraulic  system 
functions  including  gear  extension/ 
retraction,  spoiler  functions,  and  anti-skid 
braking  system  actuation.  The  inability  of  the 
hydraulic  installation  to  isolate  flow  of 
hydraulic  fluid  could  result  in  a  hazardous 
amount  of  flammable  fluid  in  the 
corresponding  engine  compartment.  These 
conditions,  if  not  corrected,  could  result  in 
toss  of  system  functions  and/or  fire  in  the 
engine  compartment. 

Compliance 

(e)  To  addre.ss  this  problem,  you  must  do 
the  follov/ing,  unless  already  done: 


Actions 


Compliance 


Procedures 


(1)  Remove  current  preformed  packing  (part 
number  (P/N)  MS28778-6),  elbow  fitting  (P/N 
MS21908J6),  and  jam  nut  (P/N  AN924-6J) 
from  the  left  and  right  hydraulic  pump  pres¬ 
sure  output  port  and  install  new  preformed 
packing  (P/N  MS28778-6),  union  (P/N 
MS21902J6),  and  swivel  fitting  (P/N 
NAS1762J0606)  in  the  left  and  right  hydraulic 
pressure  pump  output  port. 

(2)  Install  hydraulic  pump  case  drain  check 
valve  Kit  No.  390-5803-0001. 


Within  the  next  200  hours  time-in-service 
(TIS)  after  December  22,  2008  (the  effec¬ 
tive  date  of  this  AD)  or  within  the  next  6 
months  after  December  22,  2008  (the  effec¬ 
tive  date  of  this  AD),  whichever  occurs  first. 


Within  the  next  200  hours  TIS  after  December 
22,  2008  (the  effective  date  of  this  AD)  or 
within  the  next  6  months  after  December 
22,  2008  (the  effective  date  of  this  AD), 
whichever  occurs  first. 


Follow  Hawker  Beechcraft  Mandatory  Service 
Bulletin  SB  29-3869,  dated  January  2008. 


Hawker  Beechcraft  Mandatory  Service  Bul¬ 
letin  SB  29-3851,  dated  January  2008. 
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Alteraative  Methods  of  Ckiinpliance 
(AMOCs) 

(f)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  Send  information  to  ATTN: 

Aaron  Waters,  Aerospace  Engineer,  Wichita 
ACO,  1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  (316)  946-4174; 
fax:  (316)  946-4107.  Before  using  any 
approved  AMOC  on  any  airplane  to  which 
the  AMOC  applies,  notify  your  appropriate 
principal  inspector  (PI)  in  the  FAA  Flight 
Standards  District  Office  (FSDO),  or  lacking 

a  PI,  your  local  FSDO. 

Material  Incorporated  by  Reference 

(g)  You  must  use  Hawker  Beechcraft 
Mandatory  Service  Bulletin  SB  29-3869, 
dated  January  2008;  and  Hawker  Beechcraft 
Mandatory  Service  Bulletin  SB  29-3851, 
dated  Ianuar\'  2008,  to  do  the  actions 
required  by  this  AD,  unless  the  AD  specifies 
otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Hawker  Beechcraft 
Corporation,  9709  East  Central,  Wichita, 
Kansas  67201;  telephone:  (316)  676-5034; 
fax;  (316)  676-6614;  Internet;  https:// 
w^ww.hawkerbeechcraft.com/service_support/ 
pubs/. 

(3)  You  may  review  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Kansas  City,  Missouri 
64106;  or  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http:/ /w^Mv. archives.gov/federal_register/ 
code_of_federal_regula  tions/ 
ibrjocations.html. 

Issued  in  Kansas  City,  Missouri,  on 
November  5,  2008. 

Patrick  R.  Mullen, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-26879  Filed  11-14-08;  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-01 1 5;  Directorate 
Identifier  2007-NM-240-AD;  Amendment 
39-15723;  AD  2008-23-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  2000  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 


SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as; 

One  Part  Number  (P/N)  LM-219-92  Centre 
Bracket  from  a  P/N  LM-219-SA28  Aft  Engine 
Mounting  assembly  was  found  to  be  cracked 
while  installed  on  the  aircraft. 

This  reduces  the  effectiveness  of  the 
mounting  assembly  and  could  eventually 
cause  it  to  fail. 

★  *  *  * 

A  failed  mounting  assembly,  if  not 
corrected,  could  result  in  loss  of  the 
engine.  We  are  issuing  this  AD  to 
require  actions  to  correct  the  unsafe 
condition  on  these  products. 

DATES:  This  AD  becomes  effective 
December  22,  2008. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  publication  listed  in  this  AD 
as  of  December  22,  2008. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
xvww.regulations.gov  or  in  person  at  the 
U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shahram  Daneshmandi,  Aerospace 
Engineer,  International  Branch,  ANM- 
116,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-1112;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  to  amend 
14  CFR  part  39  to  include  an  AD  that 
would  apply  to  the  specified  products. 
That  supplemental  NPRM  was 
published  in  the  Federal  Register  on 
August  29,  2008  (73  FR  50903).  That 
supplemental  NPRM  proposed  to 
correct  an  unsafe  condition  for  the 
specified  products.  The  MCAI  states; 

One  Part  Number  (P/N)  LM-219-92  Centre 
Bracket  from  a  P/N  LM-219-SA28  Aft  Engine 
Mounting  assembly  was  found  to  be  cracked 
while  installed  on  the  aircraft. 

This  reduces  the  effectiveness  of  the 
mounting  assembly  and  could  eventually 
cause  it  to  fail. 

EASA  Airworthiness  Directive  (AD)  was 
issued  to  require  inspection  and  rework  in 
order  to  make  the  centre  bracket  less 
sensitive  to  external  damage  that  may  result 
in  a  crack. 


This  AD,  superseding  AD  2007-0204,  has 
been  issued  to  introduce  an  alternative 
repeatable  inspection  procedure. 

A  failed  mounting  assembly,  if  not 
corrected,  could  result  in  loss  of  the 
engine.  The  corrective  actions  include 
an  inspection  to  determine  if  there  are 
any  sharp  edges  on  the  aft  engine 
mounting  assembly;  repetitive  visual 
inspections,  or  a  combination  of  visual 
and  fluorescent  penetrant  inspection, 
for  cracking  of  the  center  bracket  of  the 
aft  engine  mounting  assembly  for  both 
engines;  rework  of  sharp  edges; 
replacement  of  the  aft  engine  mounting 
assemblies;  and  re-identification  of 
engine  mounting  assemblies  and 
reworked  center  bracket.  You  may 
obtain  further  information  by  examining 
the  MCAI  in  the  AD  docket. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the 
supplemental  NPRM  or  on  the 
determination  of  the  cost  to  the  public. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed  in  the  supplemental  NPRM. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  our  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
about  6  products  of  U.S.  registry.  We 
also  estimate  that  it  will  take  about  8 
work-hours  per  product  to  comply  with 
the  basic  requirements  of  this  AD.  The 
average  labor  rate  is  $80  per  work-hour. 
Based  on  these  figures,  we  estimate  the 
cost  of  this  AD  to  the  U.S.  operators  to 
be  $3,840,  or  $640  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
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the  FAA  Administrator.  “Subtitle  VII:. 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.’’  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
.  action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
w^ww. regulations. gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday.through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NPRM,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800) 647-5527)  is  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended]  , 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2008-23-02  Saab  Aircraft  AB:  Amendment 
39-15723.  Docket  No.  FAA-2008-0115: 
Directorate  Identifier  2007-NM-240-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  December  22,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Saab  Model  SAAB 
2000  airplanes,  certificated  in  any  category, 
serial  number  004  through  063. 

Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  71:  Pow'orplant. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

One  Part  Number  (P/N)  LM-219-92  Centre 
Bracket  from  a  P/N  LM-219-SA28  Aft  Engine 
Mounting  assembly  was  found  to  be  cracked 
while  installed  on  the  aircraft. 

This  reduces  the  effectiveness  of  the 
mounting  assembly  and  could  eventually 
cause  it  to  fail. 

EASA  Airworthiness  Directive  (AD)  was 
issued  to  require  inspection  and  rework  in 
order  to  make  the  centre  bracket  less 
sensitive  to  external  damage.that  may  result 
in  a  crack. 

This  AD,  superseding  AD  2007-0204,  has 
been  issued  to  introduce  an  alternative 
repeatable  inspection  procedure. 

A  failed  mounting  assembly,  if  not  corrected, 
could  result  in  loss  of  the  engine.  The 
corrective  actions  include  an  inspection  to 
determine  if  there  are  any  sharp  edges  on  the 
aft  engine  mounting  assembly:  repetitive 
visual  inspections,  or  a  combination  of  visual 
and  fluorescent  penetrant  inspection,  for 
cracking  of  the  center  bracket  of  the  aft 
engine  mounting  assembly  for  both  engines: 
rework  of  sharp  edges;  replacement  of  the  aft 
engine  mounting  assemblies;  and  re¬ 
identification  of  engine  mounting  assemblies 
and  reworked  center  bracket. 

Actions  and  Compliance 
(0  Unless  already  done,  do  the  following 
actions. 

(1)  Within  1,000  flight  hours  after  the 
effective  date  of  this  AD,  do  visual 
inspections  of  both  the  aft  engine  mounting 
assemblies  to  find  if  the  center  bracket  is 
correct  (no  sharp  edges)  from  the 
manufacturer. 

(2)  If  no  sharp  edge  is  found  during  the 
inspection  required  by  paragraph  (f)(1)  of  this 


AD,  before  further  flight,  inspect  to 
determine  if  the  aft  engine  mounting 
assembly  and  center  bracket  are  identified 
with  a  “-1,”  and  before  further  flight  re¬ 
identify  the  parts  that  are  not  identified  with 
a  “-1,”  in  accordance  with  the 
Accomplishment  Instructions  of  Saab  Service 
Bulletin  2000-71-025,  dated  June  13,  2007. 
Following  the  re-identification,  no  further 
action  is  required  by  this  AD  for  airplanes  on 
which  no  sharp  edge  is  found  during  the 
inspection  required  by  paragraph  (f)(1)  of  this 
AD. 

(3)  If  any  sharp  edge  is  found  during  the 
inspection  required  by  paragraph  (f)(1)  of  this 
AD,  before  further  flight,  do  the  action  in 
paragraph  (f)(3){i)  or  (f)(3)(ii)  of  this  AD  in 
accordance  with  the  Accomplishment 
Instructions  of  Saab  Service  Bulletin  2000- 
71-025,  dated  June  13,  2007. 

(i)  Do  a  general  visual  inspection  for 
cracking  of  the  center  bracket  of  both  of  the 
aft  engine  mounting  assemblies,  with  the 
bracket  on  the  wing,  and  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  250  flight  hours  until  the  action 
required  by  paragraph  (0(4)  of  this  AD  is 
accomplished. 

(ii)  Do  general  visual  and  penetrant 
inspections  for  cracking  of  the  center  bracket 
of  both  of  the  aft  engine  mounting 
assemblies,  with  the  bracket  off  the  wing. 

Note  1;  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is:  “A  visual 
examination  of  an  interior  or  exterior  area, 
installation,  or  assembly  to  detect  obvious 
damage,  failure,  or  irregularity.  This  level  of 
inspection  is  made  from  within  touching 
distance  unless  otherwise  specified.  A  mirror 
may  be  necessary  to  ensure  visual  access  to 
all  surfaces  in  the  inspection  area.  This  level 
of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or 
droplight  and  may  require  removal  or 
opening  of  access  panels  or  doors.  Stands, 
ladders,  6r  platforms  may  be  required  to  gain 
proximity  to  the  area  being  checked.” 

(4)  At  the  applicable  time  in  paragraph 

(f)(4)(i)  or  (f)(4)(ii)  of  this  AD,  do  the 
applicable  actions  in  those  paragraphs  in 
accordance  with  the  Accomplishment 
Instructions  of  Saab  Service  Bulletin  2000- 
71-025,  dated  June  13,  2007.  Doing  the 
applicable  action  terminates  the  repetitive 
inspection  requirements  of  paragraph  (f)(3)(i) 
of  this  AD. 

(i)  If  no  cracking  is  found  during  any 
inspection  required  by  paragraph  (f)(3)  of  this 
AD:  Within  4,000  flight  hours  after  the 
effective  date  of  this  AD,  rew'ork  the  center 
bracket,  and  re-identify  the  aft  engine 
mounting  assembly  and  center  bracket. 

(ii)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (f)(3)  of  this 
AD,  before  further  flight,  replace  the  aft 
engine  mounting  assembly  with  an  assembly 
and  bracket  identified  with  a  "-l”  part 
number. 

(5)  Actions  done  before  the  effective  date 
of  this  AD  in  accordance  with  Saab  Service 
Bulletin  2000-71-023,  Revision  01,  dated 
June  13,  2007,  are  acceptable  for  compliance 
with  the  corresponding  requirements  of 
paragraph  (0(3)  of  this  AD. 
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FAA  AD  Differences 

Note  2:  This  AD  differs  from  the  MCAI 
and/or  service  information  as  follows: 
Although  the  MCAI  or  service  information 
allows  further  flight  after  cracks  are  found 
during  compliance  with  the  required  action, 
paragraph  (0(4)  of  this  AD  requires  that  you 
replace  a  cracked  aft  engine  mounting 
assembly  before  further  flight. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch.  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Shahram 
Daneshmandi,  Aerospace  Engineer, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA,  1601  Lind 
Avenue,  S\V.,  Renton,  Washington  98057- 
3356;  telephone  (425)  227-1112;  fax  (425) 
227-1149.  Before  using  any  approv'ed  AMOC 
on  any  airplane  to  which  the  AMOC  applies, 
notifv'  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  vour  local 
FSDO. 

(2)  Airworthy  Product:  For  any 
requirement  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturer  or  other  source, 
use  these  actions  if  they  are  FAA-approved. 
Correctiv'e  actions  are  considered  FAA- 
approved  if  they  are  approved  by  the  State 
of  Design  Authority  (or  their  delegated 
agent).  You  are  required  to  assure  the  product 
is  airw'orthy  before  it  is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  European  Aviation 
Safety  Agency  Airworthiness  Directive  2008- 
0068,  dated  April  11,  2008;  and  Saab  Service 
Bulletin  2000-71-025,  dated  June  13,  2007; 
for  related  information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  Saab  Serv’ice  Bulletin 
2000-71-025.  dated  June  13,  2007,  to  do  the 
actions  required  by  this  AD,  unless  the  AD 
specifies  otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Saab  Aircraft  AB,  SAAB 
Aircraft  Product  Support,  S-581.88, 
Linkdping.  Sweden;  telephone  011  46  13  18 
5591;  fax  011  46  13  18  4874;  e-mail  http:// 

saab2000.techsupport@saabgroup.com: 
Internet  http:/ /www.saabgroup.con^. 

(3)  You  may  review  copies  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SVV.,  Renton,  Washington;  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 


the  availability  of  this  material  at  NARA,  call 
(202)  741-6030,  or  go  to;  http:// 
w’H’\v.archives.gov/federal_register/ 
code_of_federal_reguIa  tions/ 
ibr_locations.html. 

Issued  in  Renton,  Washington,  on  October 
24,  2008. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-26364  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2006-265S8,  Directorate 
Identifier  2006-CE-087-AD;  Amendment 
39-15733;  AD  2008-23-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.  A. 
(EMBRAER)  Models  EMB-110P1  and 
EMB-110P2  Airplanes 

AGENCY;  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airw'orthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airw'orthiness  information  (MCAI) 
issued  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

It  has  been  found  cases  of  corrosion  at  the 
regions  of  Wings-to-Fuselage  attachments. 
Vertical  Stabilizer  to  Fuselage  attachments. 
Rib  1  Half  wing  and  Passenger  Seat  Tracks. 
Such  corrosion  maj'  lead  to  subsequent 
cracking  of  the  affected  parts,  compromising 
the  aircraft  structural  integrity,  which  may  in 
turn  lead  to  structural  failure  and/or  loss  of 
some  control  surface. 

We  are  issuing  this  AD  to  require 
actions  to  correct  the  unsafe  condition 
on  these  products. 

DATES:  This  AD  becomes  effective 
December  22,  2008. 

On  December  22.  2008,  the  Director  of 
the  Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  this  AD. 
ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 
mnv.regulations.gov  or  in  person  at 
Document  Management  Facility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 


Ground  Floor,  Room  W12— 140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  fax:  (816) 
329-4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  July  8,  2008  (73  FR  38937). 
That  NPRM  proposed  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

It  has  been  found  cases  of  corrosion  at  the 
regions  of  Wings-to-Fuselage  attachments. 
Vertical  Stabilizer  to  Fuselage  attachments. 
Rib  1  Half-wing  and  Passenger  Seat  Tracks. 
Such  corrosion  may  lead  to  subsequent 
cracking  of  the  affected  parts,  compromising 
the  aircraft  structural  integrity,  which  may  in 
turn  lead  to  structural  failure  and/or  loss  of 
some  control  surface. 

Since  this  condition  may  occur  in  other 
aircraft  of  the  same  type  design  and  affects 
flight  safety,  a  corrective  action  is  required. 
Thus,  sufficient  reason  exists  to  request 
compliance  with  this  AD  in  the  indicated 
time  limit. 

Inspection  for  corrosion  at  regions  of 
Wings-to-Fuselage  attachments.  Vertical 
Stabilizer  to  Fuselage  attachments.  Rib  1 
Half-wing  and  Passenger  Seat  Tracks;  and  if 
applicable,  removal  of  the  detected  corrosion. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
have  considered  the  comment  received. 

Embraer  requests  the  FAA  follow  the 
required  actions  of  the  MCAI  and  work 
together  with  the  operators  to  issue 
AMOCs  to  relieve  them  when  the 
required  actions  are  positively 
identified  as  unnecessary.  Embraer  does 
not  agree  with  the  technical 
modifications  proposed  in  the 
supplemental  NPRM.  Embraer’s 
position  is  that  the  service  instructions 
developed  by  Embraer  present  the 
necessary  actions  to  adequately  address 
the  reported  unsafe  condition. 

Embraer  also  states  that  instructions 
presented  in  EMBRAER  Service  Bulletin 
S.B.  No.:  110-00-0007,  REVISION  No.: 
01,  dated  January  12,  2007,  and 
EMBRAER  Service  Bulletin  S.B.  No.: 
110-57-0026,  REVISION  No.:  03,  dated 
April  2,  2007,  were  developed  based  on 
findings  of  severe  corrosion  in  the 
worldwide  EMB-110  fleet.  Embraer 
does  recognize  that  since  corrosion 
growth  depends  on  several  variables. 
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such  as  operational  profile,  climatic 
conditions,  and  the  implementation  of 
recommended  preventive  maintenance 
actions,  these  reports  of  severe  corrosion 
may  not  represent  the  average  situation 
of  the  fleet.  However,  Embraer  can  not 
assume  the  reports  of  severe  corrosion 
are  isolated  findings. 

The  FAA  does  not  agree.  We 
previously  reviewed  comments  from 
U.S.  operators  and  have  again  reviewed 
service  difficulty  reports  (SDRs)  from 
the  U.S.  registered  fleet.  While  there  are 
some  reports  of  corrosion  relevant  to  the 
areas  and  topics  of  the  MCAI,  the 
magnitude  and  scope  of  the  service 
difficulties  in  the  U.S.  fleet  does  not 
warrant  the  imposition  of  the  entire 
requirements  as  described  in  the  MCAI. 
We  will  continue  to  evaluate  the  other 
MCAI  actions  and  monitor  the  corrosion 
issue.  We  may  take  future  AD  action. 

We  are  not  changing  the  AD  as  a 
result  of  this  comment. 

Conclusion 

We  reviewed  the  available  data, 
including  the  comment  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  FAA  policies. 
Any  such  differences  are  highlighted  in 
a  NOTE  within  the  AD. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  AD  will  affect  38 
products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  95  work- 
hours  per  product  to  comply  with  basic 
requirements  of  this  AD.  The  average 
labor  rate  is  S80  per  work-hour. 

Based  on  these  figures,  we  estimate 
the  cost  of  this  AD  to  the  U.S.  operators 
to  be  $288,800  or  $7,600  per  product. 

We  have  no  way  of  determining  the 
number  of  products  that  may  need  any 
necessary  follow-on  actions  or  the  cost 
associated  with  those  actions. 


Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  Docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
ww'w. regulations. gov,  or  in  person  at  the 
Docket  Management  Facility  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  the  NPRM,  the 
regulatory  evaluation,  any  comments 
received,  and  other- information.  The 
street  address  for  the  Docket  Office 
(telephone  (800)  647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 


list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2008-23-12  Empresa  Brasileira  de 
Aeronautica  S.  A.  (EMBRAER): 
Amendment  39-15733;  Docket  No. 
FAA-2006-26598;  Directorate  Identifier 
2006-CE-087-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  December  22,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Models  EMB-llOPl 
and  EMB-P2  airplanes,  all  serial  numbers, 
certificated  in  any  category. 

Subject 

(d)  Air  Transport  Association  of  America 
(ATA)  Code  57:  Wings. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

It  has  been  found  cases  of  corrosion  at  the 
regions  of  VVings-to-Fuselage  attachments. 
Vertical  Stabilizer  to  Fuselage  attachments. 
Rib  1  Half-wing  and  Passenger  Seat  Tracks. 
Such  corrosion  may  lead  to  subsequent 
cracking  of  the  affected  parts,  compromising 
the  aircraft  structural  integrity,  which  may  in 
turn  lead  to  structural  failure  and/or  loss  of 
some  control  surface. 

Since  this  condition  may  occur  in  other 
aircraft  of  the  same  type  design  and  affects 
flight  safety,  a  corrective  action  is  required. 
Thus,  sufficient  reason  exists  to  request 
compliance  with  this  AD  in  the  indicated 
time  limit. 

Inspection  for  corrosion  at  regions  of 
Wings-to-Fuselage  attachments.  Vertical 
Stabilizer  to  Fuselage  attachments.  Rib  1 
Half-wing  and  Passenger  Seat  Tracks;  and  if 
applicable,  removal  of  the  detected  corrosion. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions: 

(1)  Within  the  next  30  days  after  December 
22.  2008  (the  effective  date  of  this  AD)  or 
within  the  next  100  hours  time-in-service 
after  December  22,  2008  (the  effective  date  of 
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this  AD),  whichever  occurs  first,  carry  out  a 
general  visual  inspection  for  corrosion  at  the 
regions  of  the  wings-to-fuselage  attachments, 
vertical  stabilizer-to-fuselage  attachments,  rib 
1  half-wing,  and  passenger  seat  tracks, 
following  Parts  1,  II,  and  III  of  the  Embraer — 
Empresa  Brasileira  de  Aerohautica  S.A. 
(E.MBRAER)  Service  Bulletin  S.B.  No.:  110- 
00-0007,  REVISION  No.:  01,  dated  January 
12,2007. 

(1)  Before  further  flight,  all  structures  found 
corroded  or  cracked  as  a  result  of  the 
inspections  done  above  must  be  addressed 
following  the  detailed  instructions  and 
procedures  described  in  EMBRAER  Service 
Bulletin  S.B.  No.:  110-00-0007,  REVISION 
No.:  01,  dated  January  12,  2007. 

(ii)  Previous  accomplishment  of  EMBRAER 
Alert  Service  Bulletin  S.B.  No.:  110-00- 
A007,  dated  March  6,  2006,  or  the 
implementation  of  the  tasks  required  by 
section  VI  of  the  Maintenance  Planning 
Guides  TP  110P2/145,  PM  110/652,  or  PM 
110/165,  released  by  EMBRAER.  are 
considered  alternative  methods  of 
compliance  (AMOC)  with  the  requirements 
of  (f)(lj  and  {fj(l)(i)  of  this  AD. 

(2)  Within  the  next  36  months  after 
December  22,  2008  (the  effective  date  of  this 
AD),  do  a  visual  and,  as  applicable,  a  dye- 
penetrant  inspection  in  rib  1  external  and  * 
internal  regions,  in  the  auxiliary  fittings  of 
the  main  box  half-wings,  and  in  the  spar 
webs  of  half-wings.  Do  the  inspections 
following  paragraph  3.  ACCOMPLISHMENT 
INSTRUCTIONS  of  EMBRAER  Service 
Bulletin  S.B.  No.:  110-57-0026,  REVISION 
No.:  03,  dated  April  2,  2007.  Before  further 
flight,  all  structures  found  corroded  or 
cracked  as  a  result  of  the  inspections  done 
above  must  be  corrected  following  the 
detailed  instructions  and  procedures 
described  in  EMBRAER  Service  Bulletin  S.B. 
No.:  110-57-0026.  REVISION  No.:  03,  dated 
April  2,  2007. 

Note  1:  The  FAA  is  aware  that  most  of  the 
affected  airplanes  are  maintained  under 
operators’  approved  aircraft  inspection  and 
maintenance  programs.  The  AD  actions  may 
be  integrated  into  these  existing  inspection 
and  maintenance  programs.  We  will  consider 
changes  in  the  compliance  time  or  alternative 
actions  following  the  provisions  of  paragraph 

(g)(1)  of  this  AD. 

FAA  AD  Differences 

Note  2:  This  AD  differs  from  the  MCAl 
and/or  service  information  as  follows:  We 
determined  the  requirement  to  do  Part  IV  and 
Part  V  of  EMBRAER  Serv'ice  Bulletin  S.B. 

No.:  110-00-0007,  REVISION  No.:  01,  dated 
January  12,  2007,  may  go  beyond  addressing 
the  unsafe  condition  listed  in  the  MCAl.  We 
have  removed  those  actions  from  this  AD.  We 
will  continue  to  evaluate  the  additional 
MCAl  actions  and  monitor  the  corrosion 
issue.  We  may  take  future  AD  action  if  we 
determine  an  additional  unsafe  condition 
exists  or  is  likely  to  develop. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 
FAA,  has  the  authority  to  approve  AMOCs 


for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  Send  information  to 
ATTN:  Karl  Schletzbaum,  Aerospace 
Engineer,  FAA,  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4146;  fax:  (816) 
329-4090.  Before  using  any  approved  AMOC 
on  any  airplane  to  which  the  AMOC  applies, 
notify'  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  vour  local 
FSDO. 

(2)  Airworthy  Product:  For  any 
requirement  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturer  or  other  source, 
use  these  actions  if  they  are  FAA-approved. 
Corrective  actions  are  considered  FAA- 
approved  if  they  are  approved  by  the  State 
of  Design  Authority  (or  their  delegated 
agent).  You  are  required  to  assure  the  product 
is  airworthy  before  it  is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAl  Agencia  Nacional  de 
Aviagao  Civil  (ANAC)  AD  No.:  2006-10- 
01  Rl,  dated  August  30,  2007;  EMBRAER 
Service  Bulletin  S.B.  No.;  110-00—0007, 
REVISION  No.:  01,  dated  January  12,  2007; 
and  EMBRAER  Service  Bulletin  S.B.  No.: 
110-57-0026,  REVISION  No.:  03,  dated  April 
2.  2007;  for  related  information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  EMBRAER  Service 
Bulletin  S.B.  No.:  110-00-0007,  REVISION 
No.;  01,  dated  January  12,  2007,  and 
EMBRAER  Service  Bulletin  S.B.  No.:  110- 
57-0026,  REVISION  No.:  03,  dated  April  2, 
2007,  to  do  the  actions  required  by  this  AD, 
unless  the  AD  specifies  otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(aJ  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Empresa  Brasileira  de 
Aeronautica  S.  A.,  Av.  Brig.  Faria  Lima  2170, 
12227-901,  Sao  Jose  dos  Campos — SP.  Brazil: 
phone:  (+55  12)  3927  1000;  e-mail: 
certifMembraer.com.br,  Internet;  http:// 
www.embraer.com/english/content/home. 

(3)  You  may  review  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  National  Archives 
and  Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http :// viixiv.archi ves.gov/federal-register/ 
cfr/ ibr-loca  tions.btml. 

Issued  in  Kansas  City,  Missouri,  on 
November  4,  2008. 

Patrick  R.  Mullen, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  E8-26713  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0991  Directorate 
Identifier  2008-CE-054-AD;  Amendment 
39-15729;  AD  2008-23-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Diamond 
Aircraft  Industries  GmbH  Model  DA  42 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  VVe  are  adopting  a  nev\' 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAl) 
issued  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAl  describes  the  unsafe 
condition  as: 

In-service  experience  indicates  that  the 
powder  coating  of  the  rear  right  hand  (RH) 
engine  support  bracket  degrades  over  time, 
leading  to  a  reduced  torque  of  the  engine 
mountings  bolts.  In  some  cases,  bolts  had 
fully  unscrewed  and  fell  into  the  engine 
cowling.  One  case  was  reported  where  the 
pilot  had  to  shut  down  an  engine  in  flight 
because  of  a  failed  V-belt,  the  cause  of  failure 
assumed  to  be  one  of  these  bolts.  This 
condition,  if  not  corrected,  may  lead  to 
further  cases  of  loose  bolts  and  subsequent 
damage  to  the  engine  or  accessories  in  the 
engine  compartment,  possibly  resulting  in  in¬ 
flight  engine  shut-down  and  reduced  control 
of  the  aircraft. 

We  are  issuing  this  AD  to  require 
actions  to  correct  the  unsafe  condition 
on  these  products. 

DATES:  This  AD  becomes  effective 
December  22,  2008. 

On  December  22,  2008,  the  Director  of 
the  Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  this  AD. 
ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 

WWW. reguIations.gov  or  in  person  at 
Document  Management  F'enility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarjapur  Nagarajan,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 

Missouri  64106;  telephone:  (816)  329- 
4145;  fax:  (816)  329-4090. 
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SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  September  17,  2008  (73  FR 
53766).  That  NPRM  proposed  to  correct 
an  unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

In-service  experience  indicates  that  the 
powder  coating  of  the  rear  right  hand  (RH) 
engine  support  bracket  degrades  over  time, 
leading  to  a  reduced  torque  of  the  engine 
mountings  bolts.  In  some  cases,  bolts  had 
fully  unscrewed  and  fell  into  the  engine 
cowling.  One  case  was  reported  where  the 
pilot  had  to  shut  down  an  engine  in  flight 
because  of  a  failed  V-belt,  the  cause  of  failure 
assumed  to  be  one  of  these  bolts.  This 
condition,  if  not  corrected,  may  lead  to 
further  cases  of  loose  bolts  and  subsequent 
damage  to  the  engine  or  accessories  in  the 
engine  compartment,  possibly  resulting  in  in¬ 
flight  engine  shut-down  and  reduced  control 
of  the  aircraft. 

To  address  and  correct  this  situation,  DAI 
has  published  MSB—42-058,  providing 
instructions  to  accomplish  repetitive 
inspections  and  correction  of  the  fastening 
torque  of  the  affected  engine  mounting  bolts 
and  replacement  of  the  bolts  with  wire- 
secured  bolts  Part  Number  (P/N)  D60-9071- 
26-01,  after  which  the  repetitive  torque 
checks  are  no  longer  required. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 

Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  FAA  policies. 
Any  such  differences  are  highlighted  in 
a  Note  within  the  AD. 


Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  AD  will  affect  157 
products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  1.5  work- 
hours  per  product  to  comply  with  basic 
requirements  of  this  AD.  The  average 
labor  rate  is  $80  per  work-hour. 

Required  parts  will  cost  about  $0  per 
product.  Where  the  service  information 
lists  required  parts  costs  that  are 
covered  under  warranty,  we  have 
assumed  that  there  will  be  no  charge  for 
these  parts.  As  we  do  not  control 
warranty  coverage  for  affected  parties, 
some  parties  may  incur  costs  higher 
than  estimated  here. 

Based  on  these  figures,  we  estimate 
the  cost  of  this  AD  to  the  U.S.  operators 
to  be  $18,840  or  $120  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  Docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  the  NPRM,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  (800)  647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority;  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2008-23-08  Diamond  Aircraft  Industries 
GmbH:  Amendment  39-15729;  Docket 
No.  FAA-2008-0991;  Directorate 
Identifier  2008-CE-054-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  December  22,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Model  DA  42 
airplanes,  all  serial  numbers,  certificated  in 
any  category,  that  have  Thielert  TAE125-01 
engines  installed,  except  those  airplanes  with 
engines  identified  by  serial  number  in 
Diamond  Aircraft  Industries  GmbH 
Mandatory  Service  Bulletin  No.  MSB-42- 
058,  dated  May  21,  2008,  that  have  been 
installed  on  the  aircraft  with  wedge  locking 
washers  and  bonded-in  bolts  and  are 
therefore  not  affected  by  this  AD. 

Subject 

(d)  Air  Transport  Association  of  America 
(ATA)  Code  71:  Power  Plant. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 
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[n-service  experience  indicates  that  the 
powder  coating  of  the  rear  right  hand  (RH) 
engine  support  bracket  degrades  ov'er  time, 
leading  to  a  reduced  torque  of  the  engine 
mountings  bolts.  In  some  cases,  bolts  had 
fully  unscrew'ed  and  fell  into  the  engine 
cowling.  One  case  was  reported  w  here  the 
pilot  had  to  shut  down  an  engine  in  flight 
because  of  a  failed  V-belt,  the  cause  of  failure 
assumed  to  be  one  of  these  bolts.  This 
condition,  if  not  corrected,  may  lead  to 
further  cases  of  loose  bolts  and  subsequent 
damage  to  the  engine  or  accessories  in  the 
engine  compartment,  possibly  resulting  in  in¬ 
flight  engine  shut-dowm  and  reduced  control 
of  the  aircraft. 

To  address  and  correct  this  situation,  DAI 
has  published  MSB-42-058,  providing 
instructions  to  accomplish  repetitive 
inspections  and  correction  of  the  fastening 
torque  of  the  affected  engine  mounting  bolts 
and  replacement  of  the  bolts  with  wire- 
secured  bolts  Part  Number  (P/N)  D60-9071- 
26-01,  after  which  the  repetitive  torque 
checks  are  no  longer  required. 

For  the  reasons  described  above,  this  EASA 
AD  requires  the  accomplishment  of  repetitive 
torque  checks  of  the  affected  engine 
mounting  bolts  and  replacement  of  the  bolts 
w'ith  wire-secured  bolts. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions: 

(1)  Within  the  next  100  hours  time-in- 
service  (TIS)  after  December  22.  2008  (the 
effective  date  of  this  AD)  and  repetitively 
thereafter  at  intervals  not  to  exceed  100  hours 
TIS.  do  the  inspection  and  correction  of  the 
fastening  torque  of  the  RH  rear  engine 
support  bracket  mounting  bolts  following 
Diamond  Aircraft  Industries  GmbH 
Mandatory  Ser\dce  Bulletin  No.  MSB-42- 
058,  dated  May  21,  2008;  and  Action  1  of 
Diamond  Aircraft  Industries  GmbH  Work 
Instruction  WI-MSB— 42-058,  dated  March 
12, 2008. 

(2)  Within  6  months  after  December  22, 
2008  (the  effective  date  of  this  AD),  replace 
all  RH  rear  engine  support  bracket  mounting 
bolts  with  wire-secured  bolts,  P/N  D60- 
9071-26-01,  following  Diamond  Aircraft 
Industries  GmbH  Mandatory  Service  Bulletin 
No.  MSB-42-058,  dated  May  21,' 2008;  and 
Action  2  of  Diamond  Aircraft  Industries 
GmbH  Work  Instruction  WI-MSB-42-058, 
dated  March  12,  2008. 

(3)  Installation  of  the  wire-secured  bolts,  P/ 
N  D60-9071-26-01,  as  required  by  paragraph 
(f)(2)  of  this  AD,  terminates  the  repetitive 
torque  inspections  required  by  paragraph 
(f)(1)  of  this  AD. 

(4)  As  of  6  months  after  December  22,  2008 
(the  effective  date  of  this  AD),  no  person 
shall  install  spare  RH  rear  engine  support 
bracket  mounting  bolts  as  replacement  parts 
on  any  aircraft  to  w’hich  this  AD  applies, 
except  P/N  D60-9071-26— 01  wire-.secured 
bolts. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI  and/ 
or  service  information  as  follows:  No 
differences. 


Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 
FAA,  has  the  authority  to  approve  AMOCs 
for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  Send  information  to 
ATTN:  Sarjapur  Nagarajan,  Aerospace 
Engineer,  FAA,  Small  .!\irplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106:  telephone:  (816)  329^145;  fax:  (816) 
329—4090.  Before  using  any  approved  AMOC 
on  any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO).  or  lacking  a  PI,  vour  local 
FSDO. 

(2)  Airworthy  Product:  For  any 
requirement  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturer  or  other  source, 
use  these  actions  if  they  are  FAA-approved. 
Corrective  actions  are  considered  FAA- 
approved  if  they  are  approved  by  the  State 
of  Design  Authority  (or  their  delegated 
agent).  You  are  required  to  assure  the  product 
is  airworthy  before  it  is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  information  collection 
requirements  and  has  a.ssigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  European  Aviation 
Safety  .\gency  (EASA)  AD  No.  2008-0139, 
dated  July  24,  2008;  Diamond  Aircraft 
Industries  GmbH  Mandatory  Service  Bulletin 
No.  MSB-42-058,  dated  May  21,  2008:  and 
Diamond  Aircraft  Industries  GmbH  Work 
Instruction  WI-MSB-42-058,  dated  March 
12,  2008.  for  related  information. 

Material  Incorporated  by  Reference 

(i)  You  must  use  Diamond  Aircraft 
Industries  GmbH  Mandatory  Service  Bulletin 
No.  MSB-42-058,  dated  May  21,  2008;  and 
Diamond  Aircraft  Industries  GmbH  Work 
Instruction  WI-MSB-42-058,  dated  March 
12,  2008,  to  do  the  actions  required  by  this 
AD,  unless  the  AD  specifies  othenvise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Diamond  Aircraft  Industries 
GmbH,  N.A.  Otto-Strape  5,  A-2700  Wiener 
Neustadt;  telephone:  +43  2622  26700;  fax: 
+43  2622  26780:  e-mail:  office@diamond- 
air.at. 

(3)  You  may  review  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106:  or  at  the  National  Archives 
and  Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http:/ /ww^'. archives.gov/ federal-register/ 
cfr/ibr-locations.html. 


Issued  in  Kansas  City,  Missouri,  on 
October  29,  2008. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  E8-26430  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2007-0308;  Directorate 
Identifier  2007-NM-1 60-AD;  Amendment 
39-15731;  AD  2008-23-10] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  747-1 OOB,  747-1 OOB 
SUD,  747-200B,  747-200C,  747-200F, 
747-300,  747-400,  747-400D,  747- 
400F,  and  747SR  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Boeing  Model  747  airplanes  identified 
above.  This  AD  requires  modifying  the 
outboard  flap  track  and  transmission 
attachments.  This  AD  results  from  a 
joint  Boeing  and  FAA  multi-model 
study  (following  in-service  trailing  edge 
flap  structure  and  drive  system  events) 
on  the  hazards  posed  by  skewing  and 
failed  flaps.  This  study  identified  the 
safety  concerns  regarding  the 
transmission  attachment  design  and  the 
•potential  loss  of  an  outboard  trailing 
edge  flap.  We  are  issuing  this  AD  to 
prevent  certain  discrepancies  associated 
with  this  design  (for  example,  a  flap 
skew  or  lateral  control  asymmetry  that 
can  cause  collateral  damage  to  adjacent 
hydraulic  tubing  and  subsequent  loss  of 
a  hydraulic  system),  which  could  result 
in  the  asymmetric  flight  control  limits 
being  exceeded,  and  could  adversely 
affect  the  airplane’s  continued  safe 
flight  and  landing. 

DATES:  This  AD  is  effective  December 
22.  2008. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this  AD 
as  of  December  22,  2008. 

ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Boeing 
Commercial  Airplanes,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
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www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (telephone  800-647-5527) 
is  the  Document  Management  Facility, 
U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Tsuji,  Aerospace  Engineer, 

Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6487;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  airworthiness 
directive  (AD)  that  would  apply  to 
certain  Boeing  Model  747-100,  747- 
lOOB,  747-lOOB  SUD,  747-200B,  747- 
200C,  747-200F,  747-300,  747-400, 
747-400D,  747-400F,  and  747SR  series 
airplanes.  That  NPRM  was  published  in 
the  Federal  Register  on  December  11, 
2007  (72  FR  70247).  That  NPRM 
proposed  to  require  modifying  the 
outboard  flap  track  and  transmission 
attachments. 

Actions  Since  NPRM  Was  Issued 

Since  we  issued  the  NPRM,  Boeing 
has  issued  Service  Bulletins  747- 
27A2398,  Revision  1,  dated  July  31, 
2008;  and  747-27A2421,  Revision  1, 
dated  July  10,  2008;  to  add  longer  grip 
length  bolts  necessary  to  install  the  new 
support  housing  and  optional  part 
numbers  for  the  new  support  housing. 

In  the  NPRM,  we  referred  to  the  original 
issue  of  the  service  bulletins,  both  dated 
April  19,  2007,  as  the  sources  of  service 
information  for  modifying  the  outboard 
trailing  edge  flaps.  The  procedures  in 
the  original  issue  of  the  service  bulletins 
are  essentially  the  same  as  those  in 
Revision  1.  Therefore,  we  have  revised 
paragraph  (f)  of  this  AD  to  refer  to 
Revision  1  of  the  service  bulletins  as  the 
appropriate  sources  of  service 
information  for  modifying  the  outboard 
trailing  edge  flaps.  We  have  also  revised 
paragraphs  (c)  and  (g)  of  this  AD  to  refer 
to  Revision  1  of  the  service  bulletins.  In 
addition,  we  have  added  a  new 
paragraph  (h)  to  the  AD  to  give  credit  for 
using  the  original  issue  of  the  service 
bulletins  for  accomplishing  the  required 


actions  before  the  effective  date  of  the 
AD. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
considered  the  comments  received. 

Request  To  Extend  Compliance  Period 

All  Nippon  Airways  Co.  Ltd.  (ANA) 
and  KLM  Royal  Dutch  Airlines — Fleet 
Services  request  that  the  compliance 
period  be  extended  from  a  tiered  3  years 
and  6  years  to  5  years  and  8  years.  The 
commenters  cite  difficulties  in 
accomplishing  the  proposed  actions 
(difficulties  related  to  manpower  and 
facility  requirements)  and  claim  that  the 
proposed  actions  are  better  suited  to 
correspond  to  scheduled  “D”  check 
maintenance. 

We  disagree  with  the  request  to 
extend  the  compliance  times.  We  have 
determined  that  the  tiered  compliance 
times  of  3  years  and  6  years,  as 
proposed,  are  commensurate  with  the 
unsafe  condition  associated  with  the 
loss  of  the  transmission.  We  have  not 
changed  the  final  rule  regarding  this 
issue. 

Request  To  Revise  Cost  Estimate 

British  Airways  (BA)  and  Boeing  state 
that  the  work-hour  estimate  specified  in 
the  NPRM  (150  work  hours)  is  too  low. 
Boeing  reports  that  its  original  work- 
hour  estimate  has  been  updated  based 
on  further  evaluation  and  the  results  of 
the  service  bulletin  validation.  (The 
work  hours  specified  in  the  NPRM  are 
based  on  information  provided  in  the 
service  bulletin.)  Boeing’s  recalculation 
now  estimates  that  the  actions  will  take 
310  total  hours  (258  hours  on  the 
airplane  and  52  hours  for  component 
work). 

We  agree,  based  on  Boeing’s 
explanation.  We  have  revised  the  cost 
estimates  in  this  final  rule. 

Request  to  Allow  Repetitive 
Maintenance  Instead  of  Modification 

Singapore  Airlines  Limited  states  that 
the  intent  of  the  proposed  AD  can  be 
achieved  through  regular  replacement  of 
the  flap  transmission  bolts  (with  non  ti¬ 
ll  bolts)  and  regular  nondestructive 
testing  (NDT)  inspections  on  the  Nos.  1 , 
2,7,  and  8  transmission  housings.  The 
commenter  notes  that  AD  2001-03-10 
(amendment  39-12114,  66  FR  10951, 
February  21,  2001)  mandates  replacing 
H-11  bolts  (which  failed  prematurely) 
with  Inconel  bolts.  Service  history  has 
shown  no  bolt  failures  after  the  bolts 
were  replaced. 

We  infer  that  the  commenter  is 
requesting  that  we  revise  the  NPRM  to 
allow  repetitive  inspections  and 


replacements  instead  of  the 
modification.  We  do  not  agree.  The 
intent  of  this  AD  is  to  remove  an 
identified  single  failure  condition  that 
can  result  in  a  catastrophic  event. 
Although  AD  2001-03-10  requires 
replacing  a  known  source  of  failures  on 
the  same  airplanes  affected  by  this  new 
AD,  and  servdee  history  has  shown  no 
failures  of  the  existing  transmission 
attachment  fitting,  the  potential  single 
failure  condition  would  still  exist  if  no 
further  action  were  taken.  We  have  not 
changed  the  final  rule  regarding  this 
issue. 

Request  for  Alternative  Method 

According  to  Lufthansa,  the  existing 
transmission  attachment  (solid  Inconel 
bolts)  is  a  damage-tolerant  design,  and 
the  new  attachment  with  a  double  load 
path  bolt  is  a  fail-safe  design.  A  cracked 
hollow  bolt  could  go  undetected,  which 
Lufthansa  claims  is  a  disadvantage 
compared  to  the  existing  design. 

We  partially  agree  with  the 
commenter’s  assertions.  We  agree  that  a 
cracked  hollow  bolt  could  go 
undetected.  A  planned  inspection 
program  must  be  developed  to  detect  a 
fractured  hollow  bolt  before  the  nested 
inner  solid  bolt  fractures.  For  this 
reason,  the  FAA  is  considering 
additional  rulemaking  to  address  this 
broader  issue.  We  disagree,  however, 
that  the  solid  Inconel  bolt  is  a  damage- 
tolerant  design.  Neither  the  existing 
single  bolt  design  nor  the  new  double 
load  path  bolt  design  would  be 
classified  as  damage  tolerant  without 
planned  inspections  to  detect  a 
fractured  bolt.  The  single  bolt  design 
was  identified  as  a  potential  safety  issue 
because  a  single  bolt  failure  could  lead 
to  overload  failure  of  the  two  remaining 
transmission  mounting  bolts,  which  is  a 
static  strength  issue.  A  planned 
inspection  program  of  the  double  load 
path  bolt  design  will  provide  a 
transmission  mount  attachment  design 
that  is  damage  tolerant.  While  we  might 
issue  additional  rulemaking  related  to 
the  broader  issue  of  inspecting  to  detect 
a  fractured  hollow  bolt,  we  have  not 
changed  this  final  rule  regarding  this 
issue. 

Request  To  Clarify  Relationship  of 
NPRM  to  Existing  ADs 

We  cited  Boeing  Alert  Service 
Bulletin  747-27A2398,  dated  April  19, 
2007,  in  the  NPRM  as  an  appropriate 
source  of  service  information  for  the 
modification.  Japan  Airlines  (JAL)  and 
ANA  request  that  the  actions  specified 
in  that  service  bulletin  be  considered  an 
alternative  method  of  compliance 
(AMOC)  to  paragraphs  (a)  and  (b)  of  AD 
2001-03-10  and  paragraph  (a)  of  AD 
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2001-23-13  (amendment  39-12512,  66 
FR  58918,  November  26,  2001)  (a 
correction  of  that  rule  was  published  in 


the  Federal  Register  on  February  14, 
2002  (67  FR  6864)). 

The  commenters  also  request  that  we 
describe  the  relationship  among  AD 


2001-03-10,  AD  2001-23-13,  and  the 
NPRM.  We  provide  this  summary 
information  in  the  table  titled 
“Breakdown  of  Actions.” 


Breakdown  of  Actions 


AD  action 

Boeing  Service  Bulletin 

Actions 

AD  2001-03-10  . 

AD  2001-23-13  . 

The  NPRM  . 

747-27A2376,  dated  July  1,  1999 

747-27-2374,  dated  November 
18,  1999.  i 

747-27A2398,  dated  April  19,  1 
2007. 

L 

Replacing  H-1 1  bolts  with  Inconel  bolts  at  the  trailing  edge  (TE)  flap 
transmission  attachment  fitting. 

Replacing  the  TE  flap  transmission  torque  brake  and  changing  the 
flap  transmission  P/N,  after  a  torque  brake  is  replaced. 

Replacing  the  bolts  with  non-Inconel,  dual  load  path  bolts;  installing 
new  flap  tracks;  and  installing  the  new  transmission  attachment  fit¬ 
ting. 

The  commenters  state  that  the  NPRM 
and  Boeing  Service  Bulletin  747- 
27A2398  show  part  numbers  for  the  No. 

2  and  No.  7  transmission  assemblies 
that  are  different  from  the  part  numbers 
specified  in  Boeing  Service  Bulletin 
747-27-2374. 

We  agree  that  the  requirements  of  this 
AD  may  terminate  certain  other 
requirements.  This  AD  requires 
replacing  the  Inconel  attach  bolts 
installed  by  AD  2001-03-10  used  for 
the  transmission  attachment  fitting. 
Installation  of  the  new  bolts  in 
accordance  with  Boeing  Service  Bulletin 
747-27A2398,  dated  April  19,  2007,  was 
previously  approved  as  an  AMOC  to  the 
requirements  of  paragraphs  (a)  and  (b)  of 
AD  2001-03-10  by  FAA  Letter  130S- 
08— 47a,  dated  February  21,  2008.  We 
have  revised  the  AD  in  newly  added 
paragraph  (i)  to  clarify  the  relationship 
between  the  two  ADs. 

AD  2001-23-13  requires  re¬ 
identifying  the  transmission  assembly 
after  replacing  a  discrepant  torque  brake 
with  a  new,  improved  torque  brake. 
Before  doing  the  requirements  of  this 
AD,  operators  should  have  already  done 
the  requirements  of  AD  2001-23-13,  so 
the  “new”  part  numbers  created  by  AD 
2001-23^13  are  the  “existing”  part 
numbers  in  this  AD.  The  modification 
required  by  this  AD  creates  “new”  part 
numbers.  The  “new”  part  numbers 
created  by  this  AD  were  previously 
approved  as  an  AMOC  to  paragraph 
(a)(2)(ii)  of  AD  2001-23-13  by  FAA 
Letter  130S-08— 48a,  dated  February  5, 
2008.  This  final  rule  does  not  terminate 
any  requirement  of  AD  2001-23-13. 

Request  to  Revise  Compliance  Time  for 
Paragraph  (h) 

Paragraph  (h)  of  the  NPRM  (paragraph 
(j)  in  this  final  rule)  would  prohibit 
installing  unmodified  flap  transmissions 
as  of  the  effective  date  of  the  AD.  BA, 
ANA,  KLM,  and  Boeing  request  that  we 
revise  this  provision  to  allow  the 
continued  use  of  unmodified  hinge 


braces  and  support  assemblies  during 
the  proposed  compliance  period  for  the 
modification.  As  written,  paragraph  (h) 
of  the  NPRM  would  require  modifying 
a  flap  transmission  and  associated  flap 
track  whenever  a  flap  transmission  or 
hinge  brace  is  replaced  in  service, 
regardless  of  the  reason.  The 
modification  requires  removing  the 
outboard  flaps  and  corresponding  flap 
track,  and  is  intended  to  be  performed 
during  planned  maintenance.  The 
modification  would  require  significant 
manpower  and  use  of  proper  facilities, 
equipment,  tooling,  etc.  The 
commenters  state  that,  if  a  transmission 
or  hinge  brace  would  need  to  be 
replaced  outside  of  the  planned 
schedule,  such  as  for  miscellaneous 
damage  or  an  oil  leak,  the  airplane 
would  have  to  be  taken  out  of  service  for 
modification,  resulting  in  significant 
economic  and  operational  impact. 

We  agree  with  the  request  and  the 
commenters’  rationale.  The  intent  of 
this  AD  is  to  phase  out  a  potential 
catastrophic  failure  mode  that  currently 
exists  on  Model  747  airplanes:  service 
history  indicates  that  immediate 
modification  is  not  required.  We  have 
revised  paragraph  (j)  of  this  AD  to 
correspond  with  the  modification 
specified  in  paragraph  (f)  of  this  AD. 

Request  to  Clarify  Compliance  Times 

Boeing  requests  that  we  revise  the 
Relevant  Service  Information  section  of 
the  NPRM,  which  indicates  that  the 
compliance  time  is  based  on  flight 
cycles  on  the  “airplane,”  which,  Boeing 
asserts,  should  instead  be  on  the  flap 
“transmission.”  Paragraph  l.E.  of 
Boeing  Service  Bulletins  747-27A2398 
and  747-27A2421  explains  that  the 
compliance  time  is  6  years  for  flap 
transmissions  known  to  have  fewer  than 
20,000  total  flight  cycles,  and  3  years  for 
all  other  transmissions. 

We  agree  with  the  commenter’s 
explanation.  We  intended  that  the 
compliance  times  in  this  AD  match  the 


compliance  times  in  the  service 
bulletins.  Although  the  Relevant  Service 
Information  section  is  not  repeated  in  a 
final  rule,  the  compliance  time 
clarification  provided  by  the  commenter 
applies  to  paragraphs  (f)  and  (g)  in  this 
final  mle. 

Request  To  Allow  Flowchart  for 
Deriving  Compliance  Time 

Boeing  requests  that  we  revise  the 
NPRM  to  include  matrices  (flowcharts) 
to  help  operators  determine  whether  the 
6-year  or  3-year  compliance  time 
applies  to  a  specific  transmission. 
Alternatively,  the  commenter  requests 
that  flowcharts  be  considered  for  a 
future  AMOC.  Boeing  states  that  the 
FAA  agreed  that  operators  may  use 
transmission  age  and/or  configuration  to 
select  the  proper  compliance  time  when 
the  number  of  flight  cycles  on  the  flap 
transmission  is  unknown.  Boeing 
reports  that  its  flowcharts  mirror  the 
compliance  time  recommendations 
agreed  on  by  Boeing  and  the  FAA. 

We  disagree  with  the  request  to 
include  flowcharts  in  the  AD,  although 
we  generally  agree  that  using 
transmission  age  and/or  configuration  is 
acceptable  for  selecting  the  proper 
compliance  time.  If  the  number  of 
cycles  is  unknown,  operators  can 
estimate  from  the  flap  transmission 
configuration  the  date  it  was  put  into 
service,  and  can  thus  estimate  The 
number  of  cycles  on  the  transmission. 
But  flowcharts  can  be  variously 
interpreted  and  are  often  subject  to 
misinterpretation,  so  they  are  generally 
not  enforceable  and  therefore  cannot  be 
included  in  ADs.  However,  according  to 
the  provisions  of  paragraph  (k)  of  the 
final  rule,  a  request  may  be  made  to  use 
a  specific  flowchart  if  the  derived 
compliance  times  would  accurately 
reflect  the  re(}uirements  of  the  AD. 

Clarification  of  NPRM  Discussion 

In  the  DLscussion  section  of  the 
NPRM,  we  stated  that  we  received  a 
report  about  a  joint  Boeing  and  P’AA 
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multi-model  study.  Although  the 
Discussion  section  is  not  repeated  in  a 
final  rule,  we  provide  the  following  to 
clarify  events  leading  up  to  this  AD.  In 
the  late  1990s/ecnly  2000s,  the  FAA 
participated  with  Boeing  in  a  multi¬ 
model  investigation  on  the  effects  of 
trailing  edge  wing  flap  skew  and  flap 
loss.  As  a  result  of  this  investigation,  a 
simulation  study  revealed  potential 


failures  that  could  cause  a  flap  skew  and 
subsequent  flap  loss,  with  potentially 
catastrophic  results. 

Conclusion 

We  reviewed  the  relevant  data, 
considered  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  described  previously. 
We  also  determined  that  these  changes 

Estimated  Costs 


will  not  significantly  increase  the 
economic  burden  on  any  operator  or 
increase  the  scope  of  the  AD. 

Costs  of  Compliance 

There  are  about  990  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  AD. 


Work  hours 

Average  labor 
rate  per  hour 

1 

Parts 

Cost  per 
airplane 

Number  of 
U.S.-registered 
airplanes 

Fleet  cost 

310  . 

$80 

$80,023 

$104,823 

141 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979),  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 
Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2008-23-10  Boeing:  Amendment  39-15731. 
Docket  No.  FAA-2007-0308:  Directorate 
Identifier  2007-NM-160-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD)  is 
effective  December  22,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Boeing  Model  747- 
100,  747-lOOB,  747-lOOB  SUD,  747-200B, 
747-200C, 747-200F, 747-300,  747-400, 
747-400D,  747^00F,  and  747SR  series 
airplanes,  certificated  in  any  category;  as 
identified  in  Boeing  Service  Bulletins  747- 
27A2398,  Revision  1,  dated  ]uly  31,  2008; 
and  747-27A2421,  Revision  1,  dated  July  10, 
2008. 

Unsafe  Condition 

(d)  This  AD  results  ft’om  a  joint  Boeing  and 
FAA  multi-model  study  (following  in-service 
trailing  edge  flap  structure  and  drive  system 
events)  on  the  hazards  posed  by  skewing  and 


failed  flaps.  This  study  identified  the  safety 
concerns  regarding  the  transmission 
attachment  design  and  the  potential  loss  of 
an  outboard  trailing  edge  flap.  We  are  issuing 
this  AD  to  prevent  certain  discrepancies 
associated  with  this  design  (for  example,  a 
flap  skew  or  lateral  control  asymmetry  that 
can  cause  collateral  damage  to  adjacent 
hydraulic  tubing  and  subsequent  loss  of  a 
hydraulic  system),  which  could  result  in  the 
asymmetric  flight  control  limits  being 
exceeded,  and  could  adversely  affect  the 
airplane’s  continued  safe  flight  and  landing. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Modification 

(f)  Do  the  following,  as  applicable:  At  the 
time  specified  in  paragraph  l.E.  of  Boeing 
Service  Bulletins  747-27A2398,  Revision  1, 
dated  July  31,  2008;  and  747-27A2421, 
Revision  1,  dated  July  10,  2008;  except  as 
provided  by  paragraph  (g)  of  this  AD,  modify 
the  outboard  flap  track  and  transmission 
attachments  by  doing  all  actions  specified  in  ■ 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

(g)  Where  Boeing  Service  Bulletins  747- 
27A2398,  Revision  1,  dated  July  31,  2008; 
and  747-27A2421,  Revision  1,  dated  July  10, 
2008;  specify  compliance  times  relative  to 
the  date  on  the  service  bulletin,  this  AD 
requires  compliance  within  the  specified 
compliance  time  after  the  effective  date  of 
this  AD. 

Credit  for  Actions  Done  According  to 
Previous  Issue  of  Service  Bulletins 

(h)  Actions  done  before  the  effective  date 
of  this  AD  in  accordance  with  Boeing  Alert 
Service  Bulletins  747-27A2421  and  747- 
27A2398,  both  dated  April  19,  2007,  are 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (f)  of  this  AD. 

Terminating  Action  for  Certain 
Requirements  of  AD  2001-03-10 

(i)  Accomplishment  of  the  modification 
specified  in  paragraph  (f)  of  this  AD 
terminates  the  requirements  of  paragraphs  (a) 
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and  (b)  of  AD  2001-03-10,  amendment  39- 
12114. 

Parts  Installation 

(j)  After  completing  the  modifications 
required  by  paragraph  (f)  of  this  AD,  no 
person  may  install  a  part  identified  in  Table 
1  of  this  AD  on  the  modified  airplane. 


Table  1— Parts  Prohibited  From 
Installation  . 


Part 

Part  No. 

Hinge  brace  assembly  for 
Tracks  1  and  8 . 

65B15515-1 

. 

Hinge  brace  assembly  for 
Tracks  2  and  7 . 

65B15515-2 
65B15515-9 
65B1 551 5-10 

65B1 5525-1 

Support  housing  assembly 
for  Tracks  1  and  8  . 

65B1 5525-2 
!  65B1 5525-7 

65B1 5525-8 
65B1 7092-1 
65B1 7092-2 

65B81982-(  ) 

Support  housing  assembly 
for  T  racks  2  and  7  . 

65B81950-(  ) 

Alternative  Methods  of  Compliance 
(AMOCs) 

(k) (l)  The  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  ATTN: 

Doug  Tsuji,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S;  telephone 
(425)  917-6487;  fax  (425)  917-6590;  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

Material  Incorporated  by  Reference 

(l)  You  must  use  Boeing  Service  Bulletin 
747-27A2398,  Revision  1,  dated  July  31, 

2008;  or  Boeing  Service  Bulletin  747- 
27A2421,  Revision  1,  dated  July  10,  2008;  as 
applicable;  to  do  the  actions  required  by  this 
AD,  unless  the  AD  specifies  otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 

Washington  98124—2207;  telephone  206- 
544-9990;  fax  206-766-5682;  e-mail 
DDCS@boeing.com;  Internet  https:// 
www.myboeingfIeet.com. 

(3)  You  may  review  copies  of  the  service 
information  incorporated  by  reference  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  National  Archives  and  Records 
Administration  (NARA).  For  information  on 


the  availability  of  this  material  at  NARA,  call 
202-741-6030,  or  go  to  http:// 
www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

Issued  in  Renton,  Washington,  on  October 
23,  2008. 

AH  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-26480  Filed  11-14-08;  8:45  am) 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30636;  Arndt.  No  3294] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  establishes,  amends, 
suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  associated  Takeoff 
Minimums  and  Obstacle  Departure 
Procedures  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
obstacles,  or  changing  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  November 
17,  2008.  The  compliance  date  for  each 
SIAP,  associated  Takeoff  Minimums, 
and  ODP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
17,  2008. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located: 

3.  The  National  Flight  Procedures 
Office,  6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73169  or 

4.  The  National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http://wvvw.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

Availability — All  SIAPs  and  Takeoff 
Minimums  and  ODPs  are  available 
online  free  of  charge.  Visit  http:// 
www.nfdc.faa.gov  to  register. 
Additionally,  individual  SIAP  and 
Takeoff  Minimums  and  ODP  copies  may 
be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  J.  Hodges,  Flight  Procedure 
Standards  Branch  (AFS— 420),  Flight 
Technologies  and  Programs  Divisions, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  Mike 
Montoney  Aeronautical  Center,  6500 
South  MacArthmr  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
Telephone:  (405)  954—4164. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  Title  14  of  the  Code  of  Federal 
Regulations,  Part  97  (14  CFR  part  97),  by 
establishing,  amending,  suspending,  or 
revoking  SIAPS,  Takeoff  Minimums 
and/or  ODPS.  The  complete  regulators 
description  of  each  SIAP  and  its 
associated  Takeoff  Minimums  or  ODP 
for  an  identified  airport  is  listed  on  FAA 
form  documents  which  are  incorporated 
by  reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  14 
CFR  part  97.20.  The  applicable  FAA 
Forms  are  FAA  Forms  8260-3,  8260—4, 
8260-5,  8260-15A,  and  8260-15B  when 
required  by  an  entry  on  8260-1 5 A. 

The  large  number  of  SIAPs,  Takeoff 
Minimums  and  ODPs,  in  addition  to 
their  complex  nature  and  the  need  for 
a  special  format  make  publication  in  the 
Federal  Register  expensive  and 
impractical.  Furthermore,  airmen  do  not 
use  the  regulatory  text  of  the  SIAPs, 
Takeoff  Minimums  or  ODPs,  but  instead 
refer  to  their  depiction  on  charts  printed 
by  publishers  of  aeronautical  materials. 
The  advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP, 
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Takeoff  Minimums  and  ODP  listed  on 
FAA  forms  is  unnecessary.  This 
amendment  provides  the  affected  CFR 
sections  and  specifies  the  types  of  SIAPs 
and  the  effective  dates  of  the  associated 
Takeoff  Minimums  and  ODPs.  This 
amendment  also  identifies  the  airport 
and  its  location,  the  procedure,  and  the 
amendment  number. 

The  Rule 

This  amendment  to  14  CFR  part  97  is 
effective  upon  publication  of  each 
separate  SIAP,  Takeoff  Minimums  and 
ODP  as  contained  in  the  transmittal. 
Some  SIAP  and  Takeoff  Minimums  and 
textual  ODP  amendments  may  have 
been  issued  previously  by  the  FAA  in  a 
Flight  Data  Center  (FDC)  Notice  to 
Airmen  (NOTAM)  as  an  emergency 
action  of  immediate  flight  safety  relating 
directly  to  published  aeronautical 
charts.  The  circumstances  which 
created  the  need  for  some  SIAP  and 
Takeoff  Minimums  and  ODP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPS  and  Takeoff 
Minimums  and  ODPS,  an  effective  date 
at  least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  and  Takeoff 
Minimums  and  ODPS  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPS  and 
Takeoff  Minimums  and  ODPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs,  Takeoff  Minimums  and 
ODPs,  and  safety  in  air  commerce,  I  find 
that  notice  and  public  procedures  before 
adopting  these  SIAPS,  Takeoff 
Minimums  and  ODPs  are  impracticable 
and  contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference.  Navigation 
(Air). 

Issued  in  Washington,  DC,  on  October  31, 
2008. 

Janies ).  Baliough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Title  14,  Code  of 
Federal  Regulations,  Part  97  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures  and/or  Takeoff  Minimums 
and/or  Obstacle  Departure  Procedures  . 
effective  at  0902  UTC  on  the  dates 
specified,  as  follows; 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113, 40114,  40120,  44502,  44514,  44701, 
44719, 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows; 

*  *  *  Effective  20  NOV  2008 

Los  Angeles,  CA,  Los  Angeles  Inti,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  12 

*  *  *  Effective  1 8  DEG  2008 

Miami,  FL,  Miami  Inti,  ILS  OR  LOG  RWY  12. 
Arndt  5A 

Miami,  FL.  Miami  Inti,  RNAV  (GPS)  Z  RWY 
12.  Arndt  lA 

Miami,  FL.  Miami  Inti,  RNAV  (RNP)  Y  RWY 
12,  Orig-A 

Orlando,  FL,  Orlando  Sanford  Inti,  RNAV 
(GPS)  RWY  9L,  Arndt  2A 
Orlando,  FL,  Orlando  Sanford  Inti,  RNAV 
(GPS)  RWY  9R,  Orig-A 
Orlando,  FL,  Orlando  Sanford  Inti,  RNAV 
(GPS)  RWY  27R,  Arndt  lA 
Marshfield,  MA,  Marshfield  Muni-George 
Harlow  Field,  GPS  RWY  6,  Orig-A, 
CANCELLED 

Marshfield,  MA,  Marshfield  Muni-George 
Harlow  Field,  RNAV  (GPS)  RWY  6.  Orig 
Lebanon,  NH,  Lebanon  Muni,  GPS  RWY  7, 
Orig-A,  CANCELLED 

Lebanon,  NH,  Lebanon  Muni,  NDB-B,  Arndt 
4,  CANCELLED 

Lebanon,  NH,  Lebanon  Muni,  RNAV  (GPS) 
RWY  7,  Orig 

Lebanon,  NH,  Lebanon  Muni,  RNAV  (GPS) 
RWY  18.  Orig 

Lebanon,  NH,  Lebanon  Muni,  RNAV  (GPS) 
RWY  36,  Orig 

Somerville,  NJ,  Somerset,  Takeoff  Minimums 
and  Obstacle  DP,  Arndt  3 
Christiansted,  St  Croix,  VI,  Henry  E  Rohlsen, 
RNAV  (GPS)  RWY  28.  Arndt  1 


*  *  *  Effective  15  JAN  2009 
Dillingham,  AK,  Dillingham,  LOC/DME  RWY 
19,  Arndt  6 

Dillingham,  AK,  Dillingham,  NDB  RWY  1, 
Arndt  lA.  CANCELLED 
Dillingham,  AK,  Dillingham,  RNAV  (GPS) 
RWY  1.  Arndt  1 

Dillingham,  AK,  Dillingham,  RNAV  (GPS) 
RWY  19,  Arndt  1 

Dillingham,  AK,  Dillingham,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  3 
Dillingham,  AK,  Dillingham.  VOR  RWY  1, 
Arndt  9 

Dillingham,  AK,  Dillingham,  VOR/DME  RWY 
19,  Arndt  7 

Igiugig,  AK,  Igiugig,  Takeoff  Minimums  and 
Obstacle  DP,  Orig 

Pago  Pago,  American  Samoa,  AQ,  Pago  Pago 
Inti,  VOR/DME  OR  TACAN-A,  Arndt  4 
Stockton,  CA,  Stockton  Metropolitan,  GPS 
RWY  29R.  Orig-C,  CANCELLED 
Stockton,  CA,  Stockton  Metropolitan,  RNAV 
(GPS)  RWYllL,  Orig 

Stockton,  CA,  Stockton  Metropolitan,  RNAV 
(GPS)  RWY  29R,  Orig 

Stockton,  CA,  Stockton  Metropolitan,  Takeoff 
Minimums  and  Obstacle  DP,  Orig 
Durango,  CO,  Durango-La  Plata  County,  GPS 
RWY  2,  Orig-A,  CANCELLED 
Durango,  CO,  Durango-La  Plata  County,  ILS 
OR  LOC/DME  RWY  3,  Arndt  4 
Durango,  CO,  Durango-La  Plata  County, 
RNAV  (GPS)  RWY  3.  Orig 
Durango,  CO,  Durango-La  Plata  County, 
Takeoff  Minimums  and  Obstacle  DP, 
Arndt  6A 

Durango,  CO,  Durango-La  Plata  County,  VOR 
OR  GPS-A,  Arndt  6A,  CANCELLED 
Avon  Park,  FL,  Avon  Park  Executive,  Takeoff 
Minimums  and  Obstacle  DP,  Orig 
Coeur  D’Alene,  ID,  Pappy  Boyington  Field, 
ILS  OR  LOC/DME  RWY  5,  Arndt  5 
Coeur  D’Alene,  ID,  Pappy  Bovington  Field, 
NDB  RWY  5,  Arndt  2 

Coeur  D’Alene,  ID,  Pappy  Boyington  Field, 
RNAV  (GPS)  RWY  5,  Orig 
Coeur  D’Alene,  ID,  Pappv  Boyington  Field, 
VOR  RWY  5,  Orig 

Coeur  D’Alene,  ID,  Pappy  Bovington  Field, 
VOR/DME  RWY  1.  Arndt  1 
Coeur  D’Alene,  ID,  Pappy  Bovington  Field, 
VOR  OR  GPS-A,  Orig-B,  CANCELLED 
Champaign/Urbana,  IL,  University  of  Illinois- 
Willard,  Takeoff  Minimums  and 
Obstacle  DP,  Orig 

Mount  Carmel,  IL,  Mount  Carmel  Muni, 
RNAV  (GPS)  RWY  31,  Orig 
Peoria,  IL,  Greater  Peoria  Regional,  RNAV 
(GPS)  RWY  4,  Arndt  lA 
Peoria,  IL,  Greater  Peoria  Regional,  RNAV 
(GPS)  RWY  22,  Arndt  lA 
Duluth,  MN,  Duluth  Inti,  ILS  OR  LOG  RWY 
27,  Arndt  8D 

Shelby,  NC,  Shelby-Cleveland  County  Rgnl, 
Takeoff  Minimums  and  Obstacle  DP, 

Orig 

Columbus,  OH,  Darbv  Dan,  RNAV  (GPS) 

RWY  9,  Orig,  CANCELLED 
Columbus,  OH,  Darby  Dan,  RNAV  (GPS) 

RWY  27.  Orig.  CANCELLED 
Medford,  OR,  Rogue  Valley  Intl-Medford, 
Takeoff  Minimums  and  Obstacle  DP, 
Arndt  9 

Correction:  On  October  14,  2008  (73  FR 
60623),  The  FAA  published  an  Amendment 
in  Docket  No.  30629,  Arndt  No.  3288  to  Part 


67728  Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


97  of  the  Federal  Aviation  Regulations  under 
section  97.29.  The  last  entry  for  Ketchikan, 
AK,  Ketchikan  Inti,  effective  September  25, 
2008.  is  hereby  corrected  to  read  as  follows: 
Ketchikan,  AK;  Ketchikan  Inti,  ILS  OR  LOG/ 
DME  Z  RWY  11,  Arndt  7,  RESCINDED 

(FR  Doc.  E8-26844  Filed  11-14-08;  8:45  am) 
BILLING  CODE  4910-ia-P 


DEPARTMENT  OF  TRANSPORTATION 
14CFR  Part  97 

[Docket  No.  30637;  Arndt.  No.  3295] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes,  amends, 
suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  associated  Takeoff 
Minimums  and  Obstacle  Departure 
Procedures  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
obstacles,  or  changing  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  November 
17,  2008.  The  compliance  date  for  each 
SIAP,  associated  Takeoff  Minimums, 
and  ODP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
17,  2008. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the  ’ 
region  in  which  the  affected  airport  is 
located; 

3.  The  National  Flight  Procedures 
Office,  6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73169  or 

4.  The  National  Archives  and  Records 
Administration  (NARA).  For 


information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http:/'/t\'W'w.archives.gov/ 
federal_register/ 
code_of_federaI_reguIations/ 
ibr_locations.html. 

Availability — All  SIAPs  are  available 
online  free  of  charge.  Visit  http:// 
nfdc.faa.gov  to  register.  Additionally,  ’ 
individual  SIAP  and  Takeoff  Minimums 
and  ODP  copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  J.  Hodges,  Flight  Procedure 
Standards  Branch  (AFS— 420)  Flight 
Technologies  and  Programs  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  Title  14,  Code  of  Federal 
Regulations,  Part  97  (14  CFR  part  97)  by 
amending  the  referenced  SIAPs.  The 
complete  regulatory  description  of  each 
SIAP  is  listed  on  the  appropriate  FAA 
Form  8260,  as  modified  by  the  National 
Flight  Data  Center  (FDC)/Permanent 
Notice  to  Airmen  (P-NOTAM),  and  is 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  Title  14  of 
the  Code  of  Federal  Regulations. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  This 
amendment  provides  the  affected  CFR 
sections  and  specifies  the  types  of  SIAP 
and  the  corresponding  effective  dates. 
This  amendment  also  identifies  the 
airport  and  its  location,  the  procedure 
and  the  amendment  number. 

The  Rule 

This  amendment  to  14  CFR  part  97  is 
effective  upon  publication  of  each 
separate  SIAP  as  amended  in  the 
transmittal..  For  safety  and  timeliness  of 


change  considerations,  this  amendment 
incorporates  only  specific  changes 
contained  for  each  SIAP  as  modified  by 
FDC/P-NOTAMs. 

The  SIAPs,  as  modified  by  FDC  P- 
NOTAM,  and  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  changes  to 
SIAPs,  the  TERPS  criteria  were  applied 
only  to  specific  conditions  existing  at 
the  affected  airports.  All  SIAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a  FDC 
NOTAM  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
“significant  regulatory  action”  under 
DOT  Regulatory  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendmeiy  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC,  on  October  31, 
2008. 

James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Title  14,  Code  of 
Federal  regulations.  Part  97,  14  CFR  part 
97,  is  amended  by  amending  Standard 
Instrument  Approach  Procedures, 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations  67729 


effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113, 40114, 40120, 44502, 44514, 44701, 
44719, 44721-44722.  ' 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35  [Amended]. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 


or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs:  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  date 

State 

City 

Airport 

FDC  No. 

Subject 

10/15/08  . 

KY 

FRANKFORT . 

CAPITAL  CITY  . . : . 

8/4014 

RNAV  (GPS)  RWY  24,  AMDT  1. 

10/15/08  . 

KY 

FRANKFORT  . 

CAPITAL  CITY  . 

8/4015 

LOC  RWY  24,  AMDT  2. 

10/22/08  . 

CO 

GUNNISON  . 

GUNNISON-CRESTED  BUTTE  RE¬ 
GIONAL. 

8/4212 

GPS  B,  ORIG. 

10/22/08  . 

CO 

GUNNISON  . 

GUNNISON-CRESTED  BUTTE  RE¬ 
GIONAL 

8/4213 

VOR  OR  GPS  A,  AMDT  3B. 

10/17/08  . 

SC 

HARTSVILLE  . 

HARTSVILLE  REGIONAL  . 

8/4646 

NDB  RWY  3,  ORIG. 

10/17/08  . 

SC 

HARTSVILLE  . 

HARTSVILLE  REGIONAL  ...i . 

8/4647 

NDB  RWY  21,  ORIG. 

10/17/08  . 

SC 

HARTSVILLE  . ; . 

HARTSVILLE  REGIONAL  . 

8/4649 

GPS  RWY  3,  ORIG. 

10/17/08  . 

SC 

HARTSVILLE  . 

HARTSVILLE  REGIONAL  . 

8/4654 

GPS  RWY  21,  ORIG. 

08/25/08  . 

AK 

BARTER  ISLAND .  ! 

BARTER  ISLAND  LRRS . 

8/4744 

RNAV  (GPS)  RWY  25,  ORIG. 

08/25/08  . 

AK 

BARTER  ISLAND . 

BARTER  ISLAND  LRRS . 

8/4745 

RNAV  (GPS)  RWY  7,  ORIG. 

10/20/08  . 

IL 

CHICAGO/ROCKFORD  .. 

CHICAGO/ROCKFORD  INTL . 

8/4913 

LOC  BC  RWY  19,  AMDT  15A. 

10/20/08  . 

IL 

CHICAGO/ROCKFORD  .. 

CHICAGO/ROCKFORD  INTL  . 

8/4924 

ILS  OR  LOC  RWY  1,  AMDT 
28B. 

NDB-A,  AMDT  IB. 

10/20/08  ....;. 

CO 

TINIAN  ISLAND/N  MAR¬ 
IANA  ISLAND. 

TINIAN  INTL  . 

8/4983 

10/21/08  . 

CO 

GUNNISON  . 

GUNNISON-CRESTED  BUTTE  RE¬ 
GIONAL. 

8/5219 

GPS  B,  ORIG. 

10/21/08  . 

CO 

GUNNISON  . 

GUNNISON-CRESTED  BUTTE  RE¬ 
GIONAL. 

8/5220 

VOR  OR  GPS  A.  AMDT  7B. 

i 

10/21/08  . 

MN 

MINNEAPOLIS  . 

MINNEAPOLIS-ST  PAUL  INTL/ 

WOLD-CHAMBERLAIN. 

8/5234 

!  CONVERGING  ILS  RWY  35, 
i  AMDT1. 

10/21/08  . 

MN 

MINNEAPOLIS . 

MINNEAPOLIS-ST  PAUL  INTL/ 
WOLD-CHAMBERLAIN. 

8/5240 

1  RNAV  (GPS)  RWY  30R,  AMDT 

1  1. 

10/22/08  .;.... 

NC 

STATESVILLE . 

STATESVILLE  REGIONAL . 

8/5501 

1  ILS  OR  LOC/DME  RWY  28, 

1  ORIG-A. 

10/22/08  . 

CO 

COLORADO  SPRINGS  .. 

CITY  OF  COLORADO  SPRINGS 
MUNI. 

8/5547 

NDB  RWY  35L,  AMDT  25B. 

10/22/08  . 

CO 

COLORADO  SPRINGS  .. 

CITY'  OF  COLORADO  SPRINGS 
MUNI. 

;  8/5548 

ILS  OR  LOC  RWY  35R,  ORIG. 

10/22/08  . 

CO 

COLORADO  SPRINGS  .. 

CITY  OF  COLORADO  SPRINGS 
MUNI. 

8/5549 

ILS  OR  LOC  RWY  17L,  ORIG-A. 

10/22/08  . 

CO 

COLORADO  SPRINGS  .. 

CITY  OF  COLORADO  SPRINGS 
MUNI. 

8/5550 

ILS  RWY  35L,  AMDT  36A. 

10/23/08  . 

OH 

CINCINNATI  . 

CINCINNATI  MUNI  AIRPORT- 

LUNKEN  FIELD. 

8/5849 

RNAV  (GPS)  RWY  25,  ORIG. 

10/23/08  . 

AR 

MENA  . 

MENA  INTERMOUNTAIN  MUNI  . 

8/5860 

ILS  OR  LOC  RWY  27,  AMDT  1. 

10/23/08  . 

Ml 

KALAMAZOO  . 

KALAMAZOO/BATTLE  CREEK  INTL  .. 

8/5861 

VOR  RWY  17,  AMDT  18. 

10/23/08  . 

NM 

SILVER  CITY  . 

GRANT  COUNTY  . c. 

8/5914 

LOC/DME  RWY  26,  AMDT  5. 

10/23/08  . 

LA. 

PATTERSON  . 

HARRY  P  WILLIAMS  MEMORIAL  . 

8/5947 

VOR/DME  A,  AMDT  10A. 

10/23/08  . 

SC 

HARTSVILLE  . 

HARTSVILLE  REGIONAL  . 

8/5987 

GPS  RWY  3,  ORIG. 

10/24/08  . 

PA 

HARRISBURG  . 

HARRISBURG  INTL  . 

8/6092 

ILS  RWY  31,  AMDT  1. 

10/24/08  . 

MN 

GRAND  MARAIS  . 

GRAND  MARAIS/COOK  COUNTY  . 

8/6116 

NDB  RWY  27,  ORIG-A. 

10/24/08  . 

lA 

PERRY  . 

PERRY  MUNI  . 

8/6135 

NDB  RWY  14,  AMDT  2A. 

10/24/08  . 

lA 

PERRY  . 

PERRY  MUNI  . 

8/6136 

GPS  RWY  14,  ORIG-A. 

10/24/08  . 

lA 

PERRY  . 

PERRY  MUNI  . 

8/6137 

NDB  RWY  32,  AMDT  5A. 

10/24/08  . 

TN 

TULLAHOMA  . 

TULLAHOMA  REGIONAL/WM 

NORTHERN  FLD. 

8/6165 

RNAV  (GPS)  RWY  24,  ORIG-A. 

10/24/08  . 

OR 

PORTLAND  . 

PORTLAND  INTL . 

8/6260 

VOR/DME  RWY  21,  ORIG-C. 

10/24/08  . 

Ml 

KALAMAZOO  . 

KALAMAZOO/BATTLE  CREEK  INTL  .. 

8/6281 

GPS  RWY  5,  ORIG. 

10/29/08  . 

CA 

LONG  BEACH . 

LONG  BEACH/DAUGHERTY  FIELD  .. 

8/6395 

ILS  OR  LOC  RWY  30,  AMDT 
32C. 

10/28/08  . 

FL 

LAKELAND . 

LAKELAND  LINDER  REGIONAL  . 

8/6567 

NDB  RWY  5,  AMDT  4. 

09/18/08  . 

TX 

DALLAS . 

DALLAS  LOVE  FIELD  . 

8/7951 

ILS  OR  LOC  RWY  31 L,  AMDT 
21. 

RNAV  (GPS)  RWY  33L.  ORIG- 
A. 

09/30/08  . 

MA 

BOSTON  . 

GEN  EDWARD  LAWRENCE  LOGAN 
INTL. 

8/9727 
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(FR  Doc.  E8-26843  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-13-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16CFR  Part  1500 

Labeling  Requirement  for  Toy  and 
Game  Advertisements;  Final  Rule 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  (“Commission”  or  “CPSC”) 
is  issuing  a  final  rule  for  advertisements 
of  certain  toys  and  games.  Section  105 
of  the  Consumer  Product  Safety 
Improvement  Act  of  2008,  Public  Law 
110-314,  122  Stat.  3016  (August  14, 
2008),  (“CPSIA”),  directs  the 
Commission  to  promulgate  regulations 
to  effectuate  this  section  with  respect  to 
advertising  for  certain  toys  and  games  in 
catalogues  and  other  printed  materials 
not  later  than  90  days  after  enactment. 
The  final  rule  details  requirements 
regarding  the  size  and  placement  of  the 
cautionary  labeling  and  the  use  of 
abbreviated  w'arnings.  The  rule  exempts 
catalogues  circulated  solely  between 
businesses  from  the  rule’s  requirements, 
except  where  the  recipient  business  is 
one  that  could  be  expected  to  be 
purchasing  the  product  for  the  use  of 
children  rather  than  for  resale.  There  is 
a  grace  period  of  180  days  for 
dustribution  of  catalogues  and  other 
printed  materials  printed  prior  to  the 
effective  date  of  February  10,  2009. 

DATE:  The  effective  date  of  this  rule  with 
respect  to  catalogues  and  other  printed 
materials  is  February  10,  2009.  The 
Commission  is  providing  a  grace  period 
of  180  days,  or  until  August  9,  2009, 
during  which  catalogues  and  other 
printed  materials  printed  prior  to 
February  10,  2009  may  be  distributed 
without  the  required  cautionary 
statements.  Catalogues  and  other 
printed  materials  that  are  printed  on  or 
after  February  10,  2009  must  have  the 
required  cautionary  statements.  All 
catalogues  and  other  printed  materials 
distributed  on  or  after  August  9,  2009 
must  comply  with  this  rule,  regardless 
of  when  they  were  printed.  This  rule 
addresses  only  catalogues  and  other 
printed  materials:  however,  the  CPSIA 
extends  the  requirements  to  Internet 
advertisements  as  well.  Internet 
advertisements  must  comply  with 
Section  24  of  the  Federal  Hazardous 
Substances  Act  as  amended  by  the 
CPSIA  no  later  than  December  12,  2008. 


FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  E.  Parisi,  Project  Manager, 

Office  of  General  Counsel,  Consumer 
Product  Safety  Commission,  4330  East- 
West  Highway,  Bethesda,  Maryland; 
telephone  (301)  504-7879  or  e-mail: 
bparisi@cpsc.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  24(a)  of  the  Federal 
Hazardous  Substances  Act  (FHSA) 
prescribes  cautionary  labeling 
requirements  for  toys  or  games  that  are 
intended  for  use  by  children  from  3  to 
6  years  old  and  contain  small  parts.  The 
cautionary  statement  warns  potential 
purchasers  that  these  products  are  not 
for  children  under  3  years  old  due  to 
choking  hazards.  Section  24(b)  of  the 
FHSA  prescribes  similar  requirements 
for  balloons,  small  balls,  and  marbles 
intended  for  children  3  years  and  older, 
or  any  toy  or  game  which  contains  such 
a  balloon,  small  ball,  or  marble. 

Section  105  of  the  CPSIA  amends 
section  24  of  the  FHSA  to  require  that, 
when  a  product’s  packaging  requires  a 
cautionary  statement,  advertising  for  the 
product  that  p/ovides  a  direct  means  for 
purchase  or  order  of  the  product 
(including  catalogues,  other  printed 
materials,  and  Internet  Web  sites)  must 
bear  the  same  cautionary  statement. 
Section  105  provides  some  guidelines 
on  the  format  of  the  cautionary 
statement.  Specifically,  it  must  be 
prominently  displayed  in  the  primary 
language  used  in  the  advertisement,  in 
conspicuous  and  legible  type  in  contrast 
by  typography,  layout,  or  color  with 
other  material  printed  or  displayed  in 
the  advertisement,  and  in  a  manner 
consistent  with  16  CFR  part  1500. 

Section  105  of  the  CPSIA  also  allows 
the  Commission  to  provide  a  grace 
period  of  no  more  than  180  days  for 
catalogues  and  other  printed  material 
printed  prior  to  the  effective  date.  In 
addition,  the  Commission  is  directed  to 
determine  the  applicability  of  the 
requirements  to  catalogues  and  other 
printed  material  distributed  solely 
between  businesses  and  not  to 
individual  consumers. 

Section  105(2)  of  the  CPSIA  exempts 
the  Commission  from  conducting 
Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act  analyses  for 
this  rulemaking.  On  September  29, 

2008,  the  Commission  voted 
unanimously  (2-0)  to  approve  the 
publication  in  the  Federal  Register  of  a 
notice  of  proppsed  rulemaking  (NPR)  for 
advertising  requirements.  The  notice 
was  published  Monday,  October  6, 

2008.  73  FR  58063. 


B.  Response  to  Comments 

In  response  to  the  Federal  Register 
notice  proposing  advertising  labeling 
requirements,  the  Commission  received 
approximately  52  comments. 

1.  Hazards  Required  To  Be  Labeled  in 
Advertisements 

Comments:  Several  commenters  asked 
that  the  Commission  clarify  the  scope  of 
the  advertising  requirements.  A  couple 
of  commenters  questioned  whether, 
now  that  the  Standard  Safety 
Specification  for  Toy  Safety  (ASTM 
F973)  is  becoming  mandatory,  the 
labeling  requirements  therein  become 
part  of  the  advertising  labeling 
requirements. 

Response:  Section  24  of  the  Federal 
Hazardous  Substances  Act  requires  that 
packaging  for  toys  and  games  intended 
for  use  by  children  between  the  ages  of 
3  to  6  that  contain  small  balls,  marbles, 
or  small  parts  require  a  precautionary 
labeling  warning  that  such  items  present 
choking  hazards  and  are  not  appropriate 
for  children  under  3.  Section  24  of  the 
Federal  Hazardous  Substances  Act  also 
requires  that  packages  for  balloons  have 
warnings  related  to  the  choking  and 
suffocation  hazardsdhat  balloons 
present  to  children  less  than  8  years  of 
age.  The  rule  requires  that,  when  a 
product’s  packaging  is  required  to  have 
any  of  the  cautionary  statements 
regarding  choking  hazards  required  by 
section  24  of  the  Federal  Hazardous 
Substances  Act,  advertising  for  the 
product  that  provides  a  direct  means  for 
the  purchase  or  order  by  a  consumer 
must  have  the  appropriate  cautionary 
statements.  Thus,  the  rule  only  applies 
to  warnings  regarding  choking  hazards 
presented  by  small  parts,  small  balls, 
marbles  and  balloons. 

The  labeling  requirements  of  ASTM 
F963  are  not  required  to  be  included  in 
product  advertisements  under  this  rule. 
Again,  the  cautionary  statements 
required  in  advertisements  by  this  rule 
are  those  found  in  section  24  of  the 
Federal  Hazardous  Substances  Act — 
specifically,  cautionary  statements 
regarding  choking  hazards  presented  by 
small  parts,  small  balls,  marbles,  and 
balloons. 

2.  Permissibility  of  Additional  Safety 
Warnings 

Comments:  Several  commenters  asked 
whether  businesses  could  include  other 
safety  warnings,  statements  or 
information  in  Internet,  catalogue  or 
other  advertising  in  a  form  and  format 
in  the  sole  discretion  of  the  advertiser. 

Response:  This  rule  does  not  preclude 
advertisers  from  including  other  safety 
warnings,  statements  or  information  in 
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their  advertisements.  Further,  additional 
safety  warnings  not  required  by  the  rule 
need  not  be  in  the  format  prescribed  by 
this  rule. 

3.  Direct  Means  for  the  Purchase  or 
Order 

Comnwnts:  Some  commenters  asked 
whether  the  rule  applies  to  advertising 
leaflets  sent  directly  to  consumers 
where  consumers  would  be. required  to 
make  the  purchase  at  a  store. 

Response:  Such  an  advertisement 
would  not  be  providing  a  direct  means 
for  the  purchase  or  order  of  the  product, 
since  the  consumer  would  be  required 
to  make  a  trip  to  the  store  to  purchase 
the  product.  Thus,  the  advertisement 
would  not  require  the  cautionary 
statements. 

Comments:  Others  questioned 
whether  a  Web  site  address  alone  on  a 
flyer  or  free-standing  insert  would 
constitute  a  “direct  means  of  purchase.” 

Response:  This  would  not  constitute  a 
direct  means  of  purchase,  since  a 
purchaser  would  still  need  to  take  the 
additional  step  of  going  to  the  website 
to  purchase  the  product,  wherein  the 
cautionary  warnings  would  be  present. 
However,  if  the  flyer  or  free-standing 
insert  directed  the  purchaser  to  a 
specific  phone  number  for  order,  this 
would  constitute  a  “direct  means  for  the 
purchase  or  order,”  so  that  the  flyer  or 
free-standing  insert  would  need  to 
comply  with  the  requirements  of  the 
rule. 

Comments:  A  couple  of  commenters 
questioned  the  applicability  of  the  rule 
to  coupons  and  cards  that  consumers 
can  mail  in  (e.g.,  with  proof  of  purchase, 
payment  for  shipping  and  handling, 
sometimes  for  a  fee). 

Response:  A  mail  in  coupon  for  a  toy 
or  game  subject  to  the  cautionary 
statements  of  section  24  of  the  FHSA 
would  require  the  cautionary  statements 
adjacent  to  the  description  of  the  toy  or 
game,  since  the  coupon  would  be 
providing  a  direct  means  to  purchase  or 
order  the  product  in  question.  If  the 
coupon  was  one  which  needed  to  be 
taken  to  the  store  or  used  for  an  online 
Internet  purchase,  and  did  not  include 
a  mail-in  option,  then  it  would  not  need 
to  comply  with  the  advertising 
requirements  in  the  final  rule, 

4.  Type-Size  Requirements 

Comments:  Several  commenters 
expressed  concern  about  the  proposed 
minimum  type-size  requirements  of  0.08 
inches,  stating  that  it  seemed 
unnecessary.  Some  commenters 
suggested  that  the  size  of  the  required 
cautionary  statements  only  be 
“reasonably  related”  to  the  size  of  other 
text  in  the  advertisement,  except  for  the 


heading,  which  would  be  consistent 
with  the  provisions  for  literature  and 
descriptive  material  that  accompany  a 
product  subject  to  Child  Safety 
Protection  Act  labeling,  as  specified  in 
16  CFR  1500.121  and  16  CFR  1500.19. 

Response:  The  Commission  agrees 
that  specifying  the  type  size  in  absolute 
terms  is  not  necessary  if  the  warning 
text  meets  requirements  that  specify  the 
type  size  relative  to  the  other  text  in  the 
advertisement.  The  Commission  finds 
that  a  modified  version  of  the  type-size 
requirements  for  cautionary  labeling  of 
accompanying  literature  containing 
directions  for  use,  specified  inT6  CFR 
1500.121(cK6),  is  sufficient  to  satisfy  the 
conspicuousness  requirement  for  the 
advertising  wrumings.  Specifically,  the 
requirement  reads,  “The  type  size  of 
abbreviated  cautionary  statements  shall 
be  reasonably  related  to  the  type  size  of 
any  other  printed  matter  in  the  product 
advertisement,  and  must  be  in 
conspicuous  and  legible  type  by 
typography,  layout,  or  color  with  other 
printed  matter  in  the  advertisement  and 
separated  from  other  graphic  matter.” 

5.  Placement  Requirements 

Comments:  Several  commenters 
requested  more  flexibility  in  the 
placement  of  the  full  cautionary 
statements  so  that  they  are  not  required 
to  appear  at  the  bottom  or  top  of  the 
same  page  as  the  abbreviated  warning  or 
across  two  facing  pages.  For  example, 
some  commenters  suggested  that  the 
statements  be  allowed  to  be  located 
elsewhere  in  the  catalogue,  such  as  on 
the  inside  cover.  One  commenter 
suggested  the  use  of  a  single  general 
warning  on  the  front  cover  of  the 
catalogue  stating  that  some  of  the 
products  within  might  contain  small 
parts.  Another  suggested  placing  the 
warnings  in  the  catalogue  Table  of 
Contents  to  identify  entire  sections 
subject  to  the  cautionary  statements. 

One  commenter  suggested  that,  at  the 
very  least,  the  full  cautionary  statements 
be  permitted  anywhere  on  the  same  or 
facing  page  that  contains  the 
abbreviated  warning. 

Response:  The  Commission 
recognizes  the  concerns  expressed  by 
some  commenters  about  the  large 
amount  of  space  in  print  catalogues  that 
could  be  occupied  by  the  full  text  of  the 
required  cautionary  statements.  The 
Commission’s  original  proposal,  which 
involved  permitting  the  use  of 
abbreviated  warnings  as  long  as  a  full 
cautionary  statement  was  included  at 
the  bottom  or  top  of  the  same  or  facing 
page  for  each  abbreviated  warning,  was 
an  attempt  to  address  this  situation. 
Members  of  the  catalogue  industry, 
however,  have  provided  the  CPSC  with 


mock-up  catalogue  pages  that 
approximate  how  some  of  their 
catalogue  pages  would  appear  if  they 
met  the  requirements  proposed  in  the 
NPR,  and  these  samples  reveal  that  the 
required  cautionary  statements  would 
still  take  up  a  substantial  amount  of 
space,  even  with  the  use  of  abbreviated 
warnings.  Thus,  the  Commission  has 
concluded  that,  if  abbreviated  warnings 
are  employed,  then  a  single  set  of  full 
cautionary  statements  must  be  included 
either  (1)  near  the  beginning  of  the  print 
catalogue,  before  any  pages  containing 
advertisements  of  products  available  for 
purchase,  or  (2)  adjacent  to  the  ordering 
information.  The  bottom  of  every 
catalogue  page  that  includes  abbreviated 
warnings  must  provide  a  reference  to 
the  precise  location  of  the  full 
cautionary  statements.  Each  full 
cautionary  statement  should  clearly 
identify  its  corresponding  number  code 
to  be  referenced  in  the  abbreviated 
warnings  (as  detailed  in  the 
“Abbreviated  Warnings”  section). 

The  Commission  bmieves  that  a  single 
general  cautionary  statement  located  on 
the  cover  of,  or  elsewhere  in,  a  catalogue 
would  provide  little  to  no  benefit  to 
consumers  if  it  merely  warned  that 
some  of  the  products  advertised  might 
contain  small  parts  or  other  choking 
hazards.  Under  such  circumstances, 
consumers  would  have  no  way  of 
identifying  those  products  that  present 
the  warned-about  hazard.  The 
Commission,  however,  does  believe  that 
it  is  appropriate  to  permit  a  cautionary 
statement  on  the  front  cover,  or  an 
equally  conspicuous  location,  of  a 
catalogue  to  replace  the  corresponding 
abbreviated  warnings  within  the 
catalogue  if  that  cautionary  statement 
applies  to  all  products  available  for 
purchase  in  that  catalogue  and  if  this 
fact  is  clear  to  consumers.  For  example, 
if  a  catalogue  only  contained  balloons 
subject  to  FHSA  labeling,  a  single  full 
cautionary  statement — specifically,  the 
cautionary  statement  identified  in  16 
CFR  1500.19(b)(2) — may  appear  on  the 
cover  of  the  catalogue  rather  than 
individually  labeling  each  product 
advertisement  within  the  catalogue. 

Similarly,  because  full  cautionary 
statements  will  no  longer  appear  on 
each  page  or  two-page  spread  of  the 
catalogue  and  because  some  catalogue 
pages  may  include  products  that  require 
identical  cautionary  labeling,  the  final 
rule  permits  the  use  of  a  single  full 
cautionary  statement  at  the  top  of  a  page 
to  replace  individual  warnings  on  that 
page,  provided  that  the  page  contains 
products  that  would  require  the  same 
cautionary  statement  and  that  this  fact 
is  clear  to  consumers.  If,  for  example,  a 
page  contains  products  that  would  all 
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require  the  cautionary  statement  related 
to  small  parts,  the  abbreviated  warnings 
associated  with  small  parts  that  would 
otherwise  appear  in  each  product 
advertisement  on  that  page  could  be 
replaced  with  the  cautionary  statement 
identified  in  16  CFR  1500.19(b)(1) 
positioned  at  the  top  of  the  page.  This, 
again,  presumes  that  consumers  are 
notified  that  this  cautionary  statement 
applies  to  all  products  on  that  page.  For 
example,  a  full  cautionary  statement 
related  to  small  parts  could  be  preceded 
by  the  statement,  “.411  products  on  this 
page  contain  small  parts.” -Because  a 
“section”  of  a  catalogue  niight  extend 
over  multiple  pages,  the  Commission 
finds  that  a  single  cautionary  statement 
at  the  beginning  of  a  section  could  be 
missed  by  consumers  and  is  not 
appropriate. 

6.  Abbreviated  Warnings 

Comment:  Some  commenters 
suggested  that  the  abbreviated  warnings 
proposed  in  the  Notice  of  Proposed 
Rulemaking,  though  better  than  the  full 
cautionary  statements,  were  still  too 
lengthy.  The  commenters  suggested 
several  alternative  approaches, 
including  the  use  of  abbreviated 
w'arnings  without  the  prohibited  age 
range,  the  use  of  a  safety  alert  symbol 
and  numbered  codes  to  identify  the 
applicable  cautionary  statements,  and 
the  use  of  icons  alone  to  represent  the 
applicable  cautionary  statements.  One 
commenter  also  suggested  that  the 
abbreviated  warnings  be  allowed  to  be 
combined  in  some  manner.  No 
commenter  objected  to  the  use  of 
abbreviated  warnings  of  some  kind. 

Response:  The  Commission 
recognizes  that  certain  products  will 
require  multiple  cautionary  statements 
and  that  this  could  lead  to  substantial 
redundancy  even  with  the  use  of 
abbreviated  warnings.  For  example, 
each  abbreviated  warning  begins  with  a 
safety  alert  symbol;  thus,  an 
advertisement  that  requires  multiple 
abbreviated  warnings  would  require 
multiple  safety  alert  symbols. 
Additionally,  three  of  the  abbreviated 
warnings  include  the  phrase  “Not  for 
under  3.yrs.”  Advertising  for  a  toy  or 
game  that  requires  more  than  one  of 
these  warnings,  therefore,  would  repeat 
this  phrase  multiple  times.  This  is 
further  complicated  by  the  possibility  of 
the  advertisement  also  requiring  an 
abbreviated  warning  that  warns  “Not  for 
under  8  yrs.”  Simultaneous  warnings 
that  a  toy  is  not  for  children  “under  3 
yrs”  and  not  for  children  “under  8  yrs” 
could  create  confusion  among 
consumers,  and  seems  unnecessary 
given  that  one  age  range  encompasses 
the  other.  For  these  reasons,  the  final 


rule  permits  a  product  advertisement 
that  would  require  multiple  abbreviated 
warnings  to  combine  those  warnings 
into  a  single  abbreviated  warning. 

Comments:  Some  commenters 
suggested  the  use  of  a  European  symbol 
that  is  intended  to  communicate  that  a 
toy  is  not  suitable  for  children  under  age 
three. 

Response:  It  is  unclear  whether 
consumers  would  correctly  interpret 
such  a  symbol  as  a  warning  about  a 
choking  hazard  rather  than  simply  an 
age  recommendation.  Moreover,  this 
symbol  may  not  be  suitable  to  warn 
about  balloon-related  choking  hazards 
to  children  under  eight. 

7.  Grace  Period 

Comments:  Most  of  the  comments 
confirmed  that  the  costs  to  catalogue 
publishers  could  be  significant  if  a  grace 
period  is  not  granted.  One  retailer,  for 
example,  estimated  that  if  the 
Commission  does  not  provide  for  a 
grace  period,  the  cost  to  reprint,  ship, 
and  mail  new  catalogues  could  be  as 
high  as  S3. 7  million.’  Another 
commenter  estimated  that  it  could  cost 
his  company  SI  million  to  republish  its 
ca'talogues  before  their  normal  life 
cycles  ended. 2  Another  commenter 
stated  that  it  is  taking  some  time  to 
obtain  the  information  from 
manufacturers  concerning  which 
products  require  the  cautionary 
statements. 3  Some  retailers  cannot  begin 
to  change  the  layout  of  their  catalogue 
pages  to  reflect  the  cautionary 
statements  until  they  receive  this 
information  from  the  manufacturers. 

No  commenter  objected  to  the 
allowance  of  a  grace  period. 

Response:  Although  the  specific 
estimates  cannot  be  confirmed,  based  on 
published  estimates  that  the  cost  per 
copy  of  printing  catalogues  exceeds  SI 
for  most  firms  (excluding  layout  and 
postage),**  the  Commission  agrees  it  is 
reasonable  to  expect  that  some  firms 
could  face  very  significant  costs  if  they 
had  to  reprint  a  large  number  of 
catalogues  because  a  grace  period  was 
not  provided. 


’  Comment  from  Stephanie  Lester.  Vice  President. 
International  Trade.  Retail  Industry’  Leaders 
Association  (20  October  2008). 

2  Terry  Claj-ton,  General  Manager  and  COO. 
Triarco  Arts  and  Crafts  (14  October  2008). 

^  Comment  from  James  H.  Rice,  CEO  and  Mary 
Ann  Everett,  Vice  President,  Creative  Catalog 
Concepts  (15  October  2008). 

■•Telephone  conversation  with  Rick  Woldenberg 
and  Lisa  Guili  of  Learning  Resources.  Inc.  and 
Sandy  Schusteff  of  ETA/Cuisenaire  (8  September 
2008)  and  Jim  Tierney,  "Print.  Production  and 
Paper.”  Multichannel  Merchant  (1  November  2007), 
available  at  http://niultichannelmerchant.com/ 
printchannel/printchannel/print _production_paper 
(last  accessed  on  10  September  2008). 


The  Commission  recognizes  that 
before  the  passage  of  the  CPSIA,  many 
manufacturers  did  not  have  this 
information  assembled  in  a  format  that 
could  be  easily  provided  to  retailers. 
Thus,  manufacturers  have  had  to 
assemble  this  information  and  develop 
procedures  for  providing  this 
information  to  their  retailers. 

Comment:  Some  catalogue  publishers 
stated  that  a  180  day  grace  period  would 
not  be  sufficient  and  requested  a  grace 
period  exceeding  180  days  in  length  be 
provided  by  the  Commission. 

Response:  The  CPSIA  only  authorizes 
the  Commission  to  provide  a  grace 
period  of  “no  more  than  180  days”  for 
catalogues  and  other  printed  material 
printed  prior  to  February  10,  2009. 

Comment:  One  commenter  requested 
a  grace  period  for  Internet 
advertisements. 

Response:  The  CPSIA  provides  that 
the  effective  date  for  Internet  Web  site 
advertisements  is  December  12,  2008, 
and  does  not  provide  the  Commission 
with  any  authority  to  provide  a  grace 
period  with  respect  to  Internet  Website 
advertisements. 

8.  Applicability  of  Rule  to  Television 
Advertisements 

Comments:  Several  commenters  asked 
the  Commission  to  confirm  that  this  rule 
does  not  apply  to  television 
advertisements. 

Response:  While  the  CPSIA  prescribes 
an  effective  date  for  advertisements  on 
Internet  Web  sites  and  an  effective  date 
with  respect  to  catalogues  and  other 
printed  materials,  there  is  no  effective 
date  prescribed  for  television 
advertisements.  This  rule  addresses 
only  catalogues  and  other  printed 
materials;  thus,  the  requirements  of  the 
rule  are  not  applicable  to  television 
advertisements. 

9.  Business  to  Business  Catalogues 

Comment:  The  Commission  received 
two  comments  opposing  the 
requirement  that  catalogues  distributed 
to  schools  and  similar  entities  contain 
the  cautionary  statements.  These 
comments  stated  that  the  cost  to  some 
businesses  that  supply  educational 
products  could  be  significant  and  that 
some  businesses  might  have  trouble 
separating  their  “school  or  nursery” 
customers  from  other  institutional 
consumers. 

Response:  The  Commission 
acknowledges  that  there  will  be  some 
costs  to  busine.sses  to  comply  with  this 
requirement,  but  finds  that  institutional 
consumers  purchasing  products  for  the 
use  of  children  could  benefit  from 
knowing  which  products  contain 
choking  hazards  and  are  not  appropriate 
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for  some  age  groups.  The  flexibility 
provided  in  the  placement  of  warnings 
and  in  the  option  of  using  abbreviated 
warnings  should  alleviate  somewhat  the 
costs  to  businesses. 

Comment:  Three  comments  from  the 
general  public  opposed  exempting 
catalogues  distributed  solely  between 
businesses.  These  comments  stated  that 
the  warnings  would  benefit  retailers  as 
well  as  consumers. 

Response:  The  information  in  the 
cautionary  statements  may  be  of  some 
benefit  to  retailers.  However,  the  need 
that  retailers  have  for  the  information  is 
different  from  that  of  consumers.  The 
intent  of  this  requirement  is  to  caution 
parents  that  a  product  has  small  parts, 
small  balls,  marbles,  or  latex  balloons, 
and  therefore,  is  not  appropriate  for 
young  children,  before  the  consumer 
purchases  an  item  through  a  catalogue 
or  the  Internet.  Retailers  need  this 
information  to  know  in  which  section  of 
the  store  to  stock  and  which  items  will 
require  cautionary  statements  in  their 
catalogues.  The  CPSIA  requires 
manufacturers  to  provide  this 
information  to  retailers.  However,  there 
may  be  more  effective  or  less  expensive 
means  of  providing  this  information  to 
retailers  than  through  the  use  of 
warnings  designed  for  consumers. 

Comment:  One  of  the  comments 
opposing  any  exemption  for  business  to 
business  catalogues  noted  that 
sometimes  bulk  purchases  are  made  for 
dentists’  or  physicians’  offices, 
carnivals,  and  fairs,  among  other 
places. 5 

Response:  Under  the  final  rule,  any 
catalogue  that  is  distributed  to  these 
types  of  entities  is  required  to  include 
the  appropriate  cautionary  statements 
since  the  businesses  could  be  expected 
to  be  purchasing  products  for  the  use  of 
children. 

C.  Explanation  and  Description  of  the 
Rule 

Following  is  a  brief  explanation  and 
description  of  the  principal  provisions 
of  the  Commission’s  regulation. 

1 .  Type-Size  Requirements 

As  discussed  in  the  Response  to 
Comments  section  (Section  B),  several 
commenters  expressed  concern  about 
the  proposed  minimum  type-size 
requirement  of  0.08  inches,  stating  that 
it  seemed  unnecessary.  The  Commission 
agrees  that  specifying  the  type  size  in 
absolute  terms  is  not  necessary  if  the 
warning  text  also  must  meet 
requirements  that  specify  the  type  size 
relative  to  the  other  text  in  the 


*  Comments  of  Consumers  Union  of  U.S.  Inc.,  et 
al.  (20  October  2008). 


advertisement.  The  final  rule  revises  the 
type-size  requirement  to  read,  “The  type 
size  of  abbreviated  cautionary 
statements  shall  be  reasonably  related  to 
the  type  size  of  any  other  printed  matter 
in  the  product  advertisement,  and  must 
be  in  conspicuous  and  legible  type  by 
typography,  layout,  or  color  with  other 
printed  matter  in  the  advertisement  and 
separated  from  other  graphic  matter.” 

2.  Placement  Requirements 

As  noted  and  more  fully  discussed  in 
the  Response  to  Comments  section 
(Section  B),  several  commenters 
requested  more  flexibility  in  the 
placement  of  the  full  cautionary 
statements  so  that  they  are  not  required 
to  appear  at  the  bottom  or  top  of  the 
same  page  as  the  abbreviated  warning  or 
across  two  facing  pages.  The 
Commission  generally  agrees  with  the 
concerns  expressed  by  some 
commenters  about  the  large  amount  of 
space  in  print  catalogues  that  could  be 
occupied  by  the  full  required  cautionary 
statements.  Mock-up  catalogue  pages 
that  approximated  how  some  of  the 
catalogue  pages  would  appear  if  they 
met  the  requirements  proposed  in  the 
NPR  revealed  that  the  required 
cautionary  statements  would  still  take 
up  a  substantial  amount  of  space,  even 
with  the  use  of  abbreviated  warnings. 
The  Commission  has  concluded  that,  if 
abbreviated  warnings  are  employed,  the 
use  of  a  single  set  of  full  cautionary 
statements  either  (1)  near  the  beginning 
of  the  print  catalogue,  before  any  pages 
containing  advertisements  of  products 
available  for  purchase,  or  (2)  adjacent  to 
the  ordering  information,  is  permissible. 
The  bottom  of  every  catalogue  page  that 
includes  abbreviated  warnings, 
however,  must  provide  a  reference  to 
the  precise  location  of  the  full 
cautionary  statements.  Also,  each  full 
cautionary  statement  must  clearly 
identify  its  corresponding  number  code 
to  be  referenced  in  the  abbreviated 
warnings  (as  discussed  below). 

The  Commission  believes  that  a  single 
general  cautionary  statement  located  on 
the  cover  of,  or  elsewhere  in,  a  catalogue 
would  provide  little  or  no  benefit  to 
consumers  if  it  merely  warned  that 
some  of  the  products  advertised  might 
contain  small  parts  or  other  choking 
hazards.  Under  such  circumstances, 
consumers  would  have  no  way  of 
identifying  those  products  that  present 
the  warned-about  hazard.  The  final  rule, 
however,  does  permit  a  cautionary 
statement  on  the  front  cover,  or  equally 
conspicuous  location,  of  a  catalogue  to 
replace  the  corresponding  abbreviated 
warnings  within  the  catalogue  if  that 
cautionary  statement  applies  to  all 
products  available  for  purchase  in  that 


catalogue  and  if  this  fact  is  clear  to 
consumers.  For  example,  if  a  catalogue 
only  contained  balloons  subject  to  the 
FHSA  choking  hazard  labeling,  a  single 
full  cautionary  statement  is  permitted — 
specifically,  the  cautionary  statement 
identified  in  16  CFR  1500.19(b)(2) — to 
appear  on  the  cover  of  the  catalogue 
rather  than  individually  labeling  each 
product  advertisement  within  the 
catalogue. 

Similarly,  because  full  cautionary 
statements  will  no  longer  appear  on 
each  page  or  two-page  spread  of  the 
catalogue  and  because  some  catalogue 
pages  may  include  products  that  require 
identical  cautionary  labeling,  the  final 
rule  permits  the  use  of  a  single  full 
cautionary  statement  at  the  top  of  a  page 
to  replace  individual  warnings  on  that 
page,  provided  that  the  page  contains 
products  that  would  require  the  same 
cautionary  statement  and  that  this  fact 
would  be  clear  to  consumers.  If,  for 
example,  a  page  contains  products  that 
would  all  require  the  cautionary 
statement  related  to  small  parts,  the 
abbreviated  warnings  associated  with 
small  parts  that  would  otherwise  appear 
in  each  product  advertisement  on  that 
page  could  be  replaced  with  the 
cautionary  statement  identified  in  16 
CFR  1500.19(b)(1)  positioned  at  the  top 
of  the  page.  This,  again,  presumes  that 
consumers  are  notified  that  this 
cautionary  statement  applies  to  all 
products  on  that  page — for  example,  a 
full  cautionary  statement  related  to 
small  parts  could  be  preceded  by  the 
statement,  “All  products  on  this  page 
contain  small  parts.”  Because  a 
“section”  of  a  catalogue  might  extend 
over  multiple  pages,  the  Commission 
finds  that  a  single  cautionary  statement 
at  the  beginning  of  a  section  could  be 
missed  by  consumers  and  would  not  be 
appropriate. 

3.  Abbreviated  Warnings  for  Catalogues 
and  Other  Printed  Materials 

Some  commenters  suggested  that  the 
abbreviated  warnings  included  in  the 
proposed  rule,  though  better  than  the 
full  cautionary  statements,  were  still  too 
lengthy.  The  Commission  recognizes 
that  certain  products  will  require 
multiple  cautionary  statements  and  that 
this  could  lead  to  substantial 
redundancy  even  with  the  use  of 
abbreviated  warnings.  The  final  rule 
permits  a  product  advertisement  that 
would  require  multiple  warnings  to 
combine  those  warnings  into  a  single 
abbreviated  warning,  as  more  fully 
detailed  below. 

In  the  abbreviated  warnings  proposed 
in  the  notice  of  proposed  rulemaking, 
emphasis  was  placed  on  the  source  of 
the  choking  hazard — for  example. 
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“SMALL  PARTS” — rather  than  on  the 
choking  hazard  itself  because  the  full 
cautionary  statements  would  already 
display  the  phrase  “CHOKING 
HAZARD”  prominently  and  would  be 
visible  on  the  same  or  facing  page;  the 
source  of  the  choking  hazard  was  one  of 
the  easiest  ways  to  distinguish  among 
the  full  cautionary  statements  on  the 
page.  The  use  of  the  less-than  symbol 
(<)  in  the  original  abbreviated  warnings 
'also  was  dependent  on  the  full 


cautionary  statements  being  located  on 
the  same  or  facing  page. 

The  abbreviated  warnings  in  the  final 
rule  nqw  consist  of  three  parts,  in  the 
following  sequence: 

(1)  The  safety  alert  symbol  and  the 
phrase  “CHOKING  HAZARD.” 

(2)  Number  codes,  separated  by 
commas,  enclosed  within  a  single  set  of 
parentheses,  and  ending  in  a  period  that 
identifies  the  required  cautionary 
statements  for  the  product  being 
advertised  (see  16  CFR  1500.20(e)(2)). 


(3)  The  prohibited  age  range  written 
in  the  form  “Not  for  under  X  yrs,” 
where  X  is  either  3  or  8,  based  on  the 
most  restrictive  age  range  for  all 
required  cautionary  statements  for  that 
product. 

For  example,  a  product  that  requires 
the  cautionary  statements  specified  in 
16  CFR  1500.19(b)(1)  and  16  CFR 
1500.19(b)(2)  could  use  the  following 
abbreviated  warning  in  its  advertising: 


FIGURE  8 

A  CHOKING  HAZARD  (1,2).  Not  for  under  8  yrs. 


This  approach  allows  consumers  to 
focus  on  two  key  pieces  of  information: 
The  nature  of  the  hazard  (choking)  and 
the  prohibited  age  range  for  that  product 
(under  3  years  or  under  8  years).  This 
is  reasonably  consistent  with  warnings 
literature,  which  generally  recommends 
that  consumer  products  with  limited 
available  space  for  warning  labels  select 
certain  information  for  emphasis, 
exclude  less  important  information,  and 
refer  the  reader  to  more  complete 
cautionary  information  elsewhere.® 
Information  about  the  source  of  the 
choking  hazard,  though  important,  is 
likely  to  be  less  important  during  the 
purchasing  stage  than  knowing  that  a 
choking  hazard  exists  and  for  whom  the 
toy  is  not  appropriate.  The  Commission 
also  believes  that  the  prohibited  age 
range  is  necessary  for  those  cases  in 
which  consumers  do  not  seek  out  the 
full  cautionary  statement  elsewhere. 

Those  consumers  who  would  like 
additional  details  about  the  choking 
hazards,  however,  can  use  the  displayed 
codes  to  identify  which  of  the 
cautionary  statements  shown  at  the 
beginning  of  the  catalogue  or  adjacent  to 
the  ordering  information  apply.  While 
on  first  glance,  the  abbreviated  warnings 
appear  longer  than  the  abbreviated 
warnings  originally  proposed  in  the 
proposed  rule,  this  is  true  only  for 
products  that  require  a  single  cautionary 
statement  since  the  abbreviated 


®Laughery.  K.R.,  &  Hammond,  A.  (1999). 
Overview.  In  M.S.  Wolgalter,  D.M.  DeJoy,  &  K.R. 
Laughery  (Eds.),  Warnings  and  risk  communication 
(pp.  3-13).  Philadelphia:  Taylor  &  Francis. 

Wogalter,  M.S.,  &  Lmnard,  S.D.  (1999).  Attention 
capture  and  maintenance.  In  M.S.  Wogalter,  D.M. 
Dejoy,  &  K.R.  Laughery  (Eds.),  Warnings  and  risk 
communication  (pp.  123-148).  Philadelphia:  Taylor 
&  Francis.  Wogalter,  M.S.,  &  Vigilante,  Jr.,  W.J. 
(2006).  Attention  switch  and  maintenance.  In  M.S. 
Wogalter  (Ed.),  Handbook  of  warnings  (pp.  245- 
265).  Mahwah,  NJ:  Lawrence  Erlbaum  Associates. 


warnings  can  now  be  combined. 
Furthermore,  space  on  any  given 
catalogue  page  will  be  regained  by 
permitting  the  full  cautionary 
statements  to  be  moved  from  the  same 
page  as  the  abbreviated  warnings  to  the 
beginning  of  the  catalogue  or  adjacent  to 
the  ordering  information. 

The  Commission  had  considered  the 
use  of  icons  rather  than  abbreviated 
warnings  to  further  reduce  the  amount 
of  space  required  for  warnings  in  a 
catalogue,  but  several  issues  suggest  that 
abbreviated  warnings  would  be  superior 
for  consumers  at  this  time.  The  primary 
criterion  for  evaluating  an  icon  or 
symbol  is  the  extent  to  which 
consumers  are  likely  to  understand  its 
intended  meaning.^  Some  commenters 
suggested  the  use  of  a  European  symbol 
that  is  intended  to  communicate  that  a 
toy  is  not  suitable  for  children  under  age 
three,  but  it  is  unclear  whether 
consumers  would  correctly  interpret 
such  a  symbol  as  a  warning  about  a 
choking  hazard  rather  than  simply  an 
age  recommendation. 

Moreover,  this  symbol  may  not  be 
suitable  to  warn  about  balloon-related 
choking  hazards  to  children  under  eight. 
The  commenters  have  proposed  no 
other  specific  icon  designs  to 
distinguish  among  the  various  choking 
hazards  that  must  be  addressed  through 
cautionary  labeling,  making  it 
impossible  to  judge  whether  small 
unique  icons  would  be  sufficiently 
legible  to  allow  consumers  to 
distinguish  among  them.  Additionally, 
developing  icons  or  symbols  that  would 
be  reasonably  understandable  without 
consumers  first  having  to  learn  the 
intended  meaning  of  the  icon  is  highly 
unlikely;  abstract  or  arbitrary  icons 


^  American  national  standard  criteria  for  safety 
symbols  (ANSI  Z535.3,  Rev.  Ed.).  (2002).  Rosslyn, 
VA:  National  Electrical  Manufacturers  Association. 


probably  would  have  to  be  relied  upon. 
Such  icons  are  likely  to  communicate 
little  to  no  information  about  the  hazard 
and,  therefore,  would  require  consumers 
to  seek  out  the  full  cautionary 
statements  to  obtain  this  information 
and  to  eventually  learn  the  icon’s 
meaning.  In  general,  consumers  are  less 
likely  to  use  information  that  is 
provided  at  the  point-of-sale  as  the 
effort  required  to  process  that 
information  increases,®  a  finding  that  is 
consistent  with  the  scientific  consensus 
that  consumers  are  less  motivated  and 
less  likely  to  perform  appropriate 
behaviors,  such  as  complying  with  a 
warning,  as  the  effort  required  to  do  so 
increases  even  by  a  small  amount.® 

Some  consumers  will  not  put  forth  the 
effort  to  seek  out  and  learn  the  meanings 
of  icons,  especially  if  their  safety 
implications  are  not  obvious.  As  a 
consequence,  these  consumers  would  be 
unlikely  to  receive  the  relevant  safety 
information.  In  contrast,  abbreviated 
warnings  would  provide  consumers 
with  basic  information  about  the  hazard 
and  prohibited  ages  immediately. 

4.  Internet  Warnings 

Section  105  of  the  CPSIA  stipulates 
that  the  Commission  shall  promulgate  a 
final  rule  “with  respect  to  catalogues 
and  other  printed  material”  by 
November  12,  2008.  The  CPSIA  does  not 
mandate  that  the  Commission 
promulgate  a  final  rule  with  regard  to 
requirements  for  Internet  advertising. 
The  final  rule  contains  no  requirements 


®Mazis,  M.B.,  &  Morris,  L.A.  (1999).  Channel.  In 
M.S.  Wogalter,  D.M.  DeJoy,  &  K.R.  Laughery  (Eds.), 
Warnings  and  risk  communication  (pp.  99-121). 
Philadelphia:  Taylor  &  Francis. 

®Kalsher,  M.J.  &  Williams,  K.J.  (2006).  Behavioral 
compliance:  Theory,  methodology,  and  results.  In 
M.S.  Wogalter  (Ed.),  Handbook  of  warnings  (pp. 
313-331).  Mahwah,  NJ:  Lawrence  Erlbaum 
Associates. 
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specific  to  Internet  Web  site  advertising. 
However,  the  requirements  for  Internet 
advertisements  in  Section  24  of  the 
Federal  Hazardous  Substances  Act,  as 
amended  by  Section  105  of  the  CPSIA, 
will  go  into  effect  on  December  12, 

2008. 

5.  Business  to  Business  Catalogues 

The  CPSIA  directs  the  Commission  to 
determine  the  applicability  of  the 
advertising  requirements  to  catalogues 
and  other  printed  materials  that  are 
distributed  solely  among  businesses.  In 
the  notice  of  proposed  rulemaking,  it 
was  noted  that  although  the  cautionary 
statements  could  be  of  some  value  to 
retailers,  the  value  would  be  lower  than 
the  value  of  the  cautionary  statements  in 
catalogues  distributed  to  households 
and  other  end  users.  However,  the  costs 
of  incorporating  the  cautionary 
statements  into  the  catalogues 
distributed  solely  to  businesses  would 
be  the  same  as  the  costs  of  including  the 
cautionary  statements  in  catalogues 
distributed  to  retail  consumers. 

Several  of  the  comments  that 
endorsed  exempting  catalogues  that  are 
distributed  solely  between  businesses 
confirmed  some  of  the  assumptions  that 
were  included  in  the  analysis  contained 
in  the  notice  of  proposed  rulemaking. 
These  commenters  stated  that  if  the  goal 
was  to  caution  the  ultimate  consumer 
that  the  products  contained  small  parts, 
balls,  marbles  or  balloons  before  they 
purchased  the  product,  then  that  goal 
would  not  be  served  by  requiring  the 
warnings  in  catalogues  that  are  never 
seen  by  the  end  consumers. 

They  stated  the  benefit  of  the 
cautionary  statements  to  resellers  is  low, 
but  that  significant  costs  could  be 
incurred  in  including  the  cautionary 
statements  in  the  catalogues. 

Moreover,  several  commenters  noted 
that  manufacturers  are  required  to 
provide  retailers  with  the  information 
concerning  the  required  cautionary 
statements  applicable  to  any  of  their 
products  and  that  requiring  the 
cautionary  statements  in  catalogues  that 
are  distributed  solely  among  businesses 
would  limit  the  ability  of  manufacturers 
to  convey  this  information  in  ways  that 
could  be  more  effective  and  less  costly. 

The  Commission  also  expressed 
concern  in  the  notice  of  proposed 
rulemaking  that  exempting  catalogues 
that  were  distributed  to  entities  that 
could  be  expected  to  provide  children 
with  direct  access  to  the  product,  such 
as  schools  and  day  care  centers,  could 
thwart  the  intent  of  the  law.  These 
organizations  share  some  of  the 
characteristics  of  businesses  and  many 
are  in  fact  businesses.  However,  because 
the  people  ordering  products  at  these 


organizations  would  be  ordering 
products  for  the  use  of  children,  they 
could  benefit  from  knowing  which 
products  contain  choking  hazards  and 
are  not  appropriate  for  some  age  groups. 

Several  commenters  responded  to  a 
question  posed  by  the  Commission  in 
the  NPR  as  to  how  catalogues 
distributed  solely  between  businesses 
could  be  distinguished  from  those 
intended  for  distribution  to  final 
consumers.  Several  stated  that  in  many 
cases  there  is  no  clear  way  to 
distinguish  between  catalogues 
distributed  solely  between  businesses 
from  those  intended  for  distribution  to 
final  consumers,  including  those 
distributed  to  entities  such  as  schools, 
churches,  day  care  centers,  and 
recreational  facilities.  One  commenter 
suggested  that  this  is  a  factual 
distinction  that  could  best  be  made 
through  “inquiry  or  observation  of  the 
use  of  the  catalog.”  In  other  words,  if 
the  catalogue  is  being  distributed  to 
households  or  to  entities  that  purchase 
products  for  the  use  of  children,  it  is  not 
a  catalogue  that  is  distributed  solely 
among  businesses. 

Other  commenters  stated  that  some 
catalogues  that  are  intended  only  for 
other  businesses  do  have  characteristics 
that  can  be  used  to  distinguish  them 
from  catalogues  intended  for  the  general 
public  and  some  manufacturers  and 
distributors  have  procedures  in  place 
that  serve  to  limit  sales  and  distribution 
to  resellers.  For  example,  some  have 
minimum  order  quantities  that  are 
greater  than  a  typical  consumer  would 
order.  Some  manufacturers  or 
distributors  require  a  sales  tax 
identification  number  before  taking  an 
order  from  an  entity  or  providing  them 
with  a  catalogue.  This  serves  to  limit 
their  sales  to  resellers.  Some 
manufacturers  will  only  provide 
catalogues  to  existing  customers  or 
those  businesses  that  have  registered 
with  it. 

The  final  rule  provides  that  catalogues 
that  are  distributed  solely  between 
businesses  are  exempted  from  the 
requirements  unless  the  recipient 
business  is  one  that  could  be  expected 
to  be  purchasing  the  product  for  the  use 
of  children  instead  of  for  resale. 
Examples  of  businesses  that  could  be 
expected  to  purchase  products  for  the 
use  of  children  include  schools,  day 
care  centers,  churches,  and  recreational 
facilities. 

C.  Effective  Date  and  Grace  Period 

Section  105  of  the  CPSIA  provides 
that  the  requirements  for  Internet 


’"Comment  from  Richard  Woldenberg,  Chairman, 
Learning  Resources,  Inc.  (16  October  2008). 


advertising  shall  take  effect  December 
12,  2008.  It  provides  that  the 
requirements  will  apply  to  catalogues 
and  other  printed  materials  published  or 
distributed  on  or  after  February  10, 

2009.  This  includes  catalogues  that  were 
printed  prior  to  February  10,  2009,  but 
not  distributed  until  after  February  10, 
2009.  The  CPSIA  authorizes  the 
Commission  to  provide  a  grace  period  of 
not  more  than  180  days  for  catalogues 
and  other  printed  material  printed  prior 
to  February  10,  2009,  during  which  time 
distribution  of  such  catalogues  and 
other  printed  materials  shall  not  be 
considered  a  violation  of  the  standard. 

Based  on  research  and  on  comments 
received  in  response  to  the  notice  of 
proposed  rulemaking,  the  Commission 
has  determined  that  there  can  be 
relatively  long  lead  times  for  developing 
and  printing  catalogues.  Some 
publishers  expect  to  distribute 
catalogues  for  as  long  as  two  years  after 
printing.  Thus,  it  is  likely  that  there  are 
catalogues  in  circulation  now,  or  that 
have  been  printed,  or  will  be  printed 
over  the  next  several  weeks,  that  do  not 
contain  the  cautionary  statements,  but 
that  are  intended  for  distribution  after 
February  10,  2009.  Absent  a  grace 
period,  the  retailers,  manufacturers,  and 
importers  who  published  the  catalogues 
would  have  to  stop  distributing  them  on 
February  10,  2009. 

The  catalogues  still  in  stock  would 
have  to  be  discarded  and  replacement 
catalogues  would  have  to  be  printed,  a 
cost  to  the  publishers  both  in  terms  of 
discarding  of  the  catalogues  and  in  the 
possible  loss  in  sales  if  the  business 
experienced  delays  in  obtaining 
reprinted  catalogues. 

The  cost  of  providing  a  grace  period — 
that  some  consumers  may  purchase 
games  or  toys  from  catalogues  that  they 
would  not  have  purchased  had  they 
seen  the  cautionary  labeling —  though 
difficult  to  quantify,  is  likely  to  be 
small.  The  same  cautionary  statements 
are  required  on  the  products’  packaging, 
and  a  parent  could  return  or  keep  the 
product  out  of  reach  until  the  children 
are  older  if  need  be. 

Even  with  a  grace  period  of  180  days, 
all  catalogues  distributed  after  August  9, 
2009,  which  includes  all  catalogues 
distributed  in  anticipation  of  the  2009 
holiday  shopping  season,  will  have  to 
contain  the  required  cautionary 
statements. 

Because  of  the  significant  lead  time 
involved  in  printing  catalogues  and  the 
relatively  small  cost  of  providing  a  grace 
period  of  180  days,  the  Commission  is 
providing  a  grace  period  of  180  days  for 
catalogues  and  other  printed  materials. 
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D.  Environmental  Considerations 

The  National  Environmental  Policy 
Act  and  the  Council  on  Environmental 
Quality  Act  regulations  and  CPSC 
procedures  for  environmental  review 
require  the  Commission  to  assess  the 
possible  environmental  effects 
associated  with  the  advertising  labeling 
rule.  As  a  labeling  rule,  this  rule  falls 
within  the  provisions  of  16  CFR 
1021.5(c)  which  designates  categories  of 
actions  conducted  by  the  Consumer 
Product  Safety  Commission  that 
normally  have  little  or  no  potential  for 
affecting  the  human  environment.  In  the 
NPR,  the  Commission  made  a 
preliminary  finding  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  was 
required  for  this  rule.  The  only 
comments  received  on  this  issue 
emphasized  the  importance  of  providing 
for  a  grace  period  to  avoid  having  to 
discard  large  stocks  of  catalogues  and 
print  replacement  catalogues.  The  final 
rule  does  include  a  grace  period  for 
catalogues  and  other  printed  materials. 
Because  this  rule  will  at  most  cause  a 
very  slight  increase  in  the  amount  of 
material  entering  the  waste  stream 
annually,  the  Commission  finds  that 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  16  CFR  Part  1500 

Consumer  protection,  Labeling. 
Conclusion 

■  Under  authority  of  section  3  and 
section  105  of  the  Consumer  Product 
Safety  Improvement  Act,  Public  Law 
110-314, 122  Stat.  3016  (August  14, 
2008),  the  Commission  amends  Title  16, 
Chapter  II,  Subchapter  C,  Part  1500  as 
set  forth  below. 

PART  1500— HAZARDOUS 
SUBSTANCES  AND  ARTICLES; 
ADMINISTRATION  AND 
ENFORCEMENT  REGULATIONS 

■  1.  The  authority  citation  for  part  1500 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1261-1278. 

■  2.  Add  §  1500.20  to  read  as  follows: 

§  1500.20  Labeling  requirement  for 
advertising  toys  and  games. 

(a)  Scope.  This  section  applies  to 
catalogue  and  other  printed  material 
advertisements  which  provide  a  direct 
means  of  purchase  or  order  of  products 


requiring  cautionary  labeling  under 
sections  24(a)  and  (b)  of  the  FHSA. 

(b)  Effective  Date.  Under  the 
Consumer  Product  Safety  Improvement 
Act  of  2008,  Public  Law  110-314,  122 
Stat.  3016  (August  14,  2008),  (“CPSIA”), 
the  effective  date  of  the  CPSIA’s 
amendment  to  Section  24  of  the  FHSA 
to  require  cautionary  statements  in 
catalogues  and  other  printed  materials  is 
February  10,  2009.  By  this  rule,  the 
Commission  is  providing  a  grace  period 
of  180  days,  or  until  August  9,  2009, 
during  which  catalogues  and  other 
printed  materials  printed  prior  to 
February  10,  2009,  may  be  distributed 
without  such  cautionary  statements. 
Catalogues  and  other  printed  materials 
that  are  printed  on  or  after  February  10, 
2009,  must  have  the  required  cautionary 
statements.  All  catalogues  and  other 
printed  materials  distributed  on  or  after 
August  9,  2009,  must  comply  with  this 
rule.  This  rule  addresses  only  catalogues 
and  other  printed  materials;  however, 
the  CPSIA  extends  the  requirements  for 
cautionary  statements  to  Internet 
advertisements  as  well.  Internet 
advertisements  must  comply  with 
Section  24  of  the  FHSA  as  amended  by 
the  CPSIA  no  later  than  December  12, 
2008. 

(c)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
shall  apply. 

(1)  Ball  means  a  spherical,  ovoid,  or 
ellipsoidal  object  that  is  designed  or 
intended  to  be  thrown,  hit,  kicked, 
rolled,  dropped,  or  bounced.  The  term 
“ball”  includes  any  spherical,  ovoid,  or 
ellipsoidal  object  that  is  attached  to  a 
toy  or  article  by  means  of  a  string, 
elastic  cord,  or  similar  tether.  The  term 
“ball”  also  includes  a  multi-sided  object 
formed  by  connecting  planes  into  a 
generally  spherical,  ovoid,  or  ellipsoidal 
shape  that  is  designated  or  intended  to 
be  used  as  a  ball,  and  any  novelty  item 
of  a  generally  spherical,  ovoid,  or 
ellipsoidal  shape  that  is  designated  or 
intended  to  be  used  as  a  ball.  The  term 
“ball”  does  not  include  dice,  or  balls 
permanently  enclosed  inside  pinball 
machines,  mazes,  or  similar  other 
containers.  A  ball  is  permanently 
enclosed  if,  when  tested  in  accordance 
with  16  CFR  1500.53,  it  is  not  removed 
from  the  outer  container. 

(2)  Small  ball  means  a  ball  that,  under 
the  influence  of  its  own  weight,  passes 
in  any  orientation,  entirely  through  a 
circular  hole  with  a  diameter  of  1.75 
inches  (44.4  mm)  in  a  rigid  template 

V4  inches  (6  mm)  thick.  In  testing  to 


evaluate  compliance  with  this 
regulation,  the  diameter  of  opening  in 
the  Commission’s  test  template  shall  be 
no  greater  than  1.75  inches  (44.4  mm). 

(3)  Latex  balloon  means  a  toy  or 
decorative  item  consisting  of  a  latex  bag 
that  is  designed  to  be  inflated  by  air  or 
gas.  The  term  does  not  include 
inflatable  children’s  toys  that  are  used 
in  aquatic  activities  such  as  rafts,  water 
wings,  swim  rings,  or  other  similar 
items. 

(4)  Marble  means  a  ball  made  of  hard 
material,  such  as  glass,  agate,  marble,  or 
plastic,  that  is  used  in  various  children’s 
games,  generally  as  a  playing  piece  or 
marker.  The  term  “marble”  does  not 
include  a  marble  permanently  enclosed 
in  a  toy  or  game.  A  marble  is 
permanently  enclosed  if,  when  tested  in 
accordance  with  16  CFR  1500.53,  it  is 
not  removed  from  the  toy  or  game. 

(5)  Small  part  means  any  object 
which,  when  tested  in  accordance  with 
the  procedures  contained  in  16  CFR 
1501.4(a)  and  1501.4(b)(1),  fits  entirely 
within  the  cylinder  shown  in  Figure  1 
appended  to  16  CFR  part  1501.  The  use 
and  abuse  testing  provisions  of  16  CFR 
1500.51  through  1500.53  and 
1501.4(b)(2)  do  not  apply  to  this 
definition. 

(6)  Direct  means  of  purchase  or  order 
means  any  method  of  purchase  that 
allows  the  purchaser  to  order  the 
product  without  being  in  the  physical 
presence  of  the  product.  Advertising 
that  provides  a  direct  means  of  purchase 
or  order  of  a  product  would  include 
catalogues  or  other  printed  advertising 
material  that  contain  order  blanks, 
telephone  numbers  or  fax  numbers  for 
placing  orders,  and  Internet  Web  sites 
that  enable  consumers  to  purchase  a 
product  online  or  through  the  use  of  a 
telephone  number  or  fax  number 
provided  on  the  Internet  Web  site. 

(d)  Advertising  requirements.  Any  toy 
or  game  that  requires  a  cautionary 
statement  about  the  choking  hazard 
associated  with  small  parts,  balloons, 
small  balls,  or  marbles  must  bear  that 
cautionary  statement  in  the  product’s 
advertising  if  the  advertising  provides  a 
direct  means  to  purchase  or  order  the 
product. 

(1)  The  advertising  for  any  article  that 
is  a  toy  or  game  intended  for  use  by 
children  who  are'at  least  three  years  old 
but  less  than  six  years  of  age  shall  bear 
or  contain  the  following  cautionary 
statement  if  the  toy  or  game  includes  a 
small  part: 
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FIGURE  1  !.  =  •  ;  -  .  t 


i  WARNING: 


CHOKING  HAZARD- -Small  parts 
Not  for  children  \inder  3  yrs. 


(2)  The  advertising  for  any  latex  latex  balloon,  shall  bear  the  following  ^ 

balloon,  or  toy  or  game  that  contains  a  cautionary  statement: 


FIGURE  2 


WARNING: 


CHOKING  HAZARD — Children  under  8  yrs.  can 

choke  or  suffocate  on  uninflated  or  broken  balloons. 

Adult  supervision  required. 

Keep  uninflated  balloons  from  children. 

Discard  broken  balloons  at  once. 

(3){i)  The  advertising  for  any  small  age  or  older  shall  bear  the  following 

ball  intended  for  children  three  years  of  cautionary  statement: 


FIGURE  3 


i  WARNINOt 


CHOKING  HAZARD- -This  toy  is  a  small  ball. 
Not  for  children  under  3  yrs. 


(ii)  The  advertising  for  any  toy  or 
game  intended  for  children  who  are  at 


least  three  years  old  but  less  than  eight 
years  of  age  that  contains  a  small  ball 


shall  bear  the  following  cautionary 
statement: 


FIGURE  4 


WARNING: 


CHOKING  HAZARD- -Toy  contains  a  small  ball. 
Not  for  children  under  3  yrs. 
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(4)(i)  The  advertising  for  any  marble 
intended  for  children  three  years  of  age 


or  older  shall  bear  the  following 
cautionary  statement: 


WARNING: 


FIGURE  5 


CHOKING  HAZARD- -This  toy  Is  a  marble* 
Not  for  children  under  3  yrs. 


(ii)  The  advertising  for  any  toy  or  years  of  age  that  contains  a  marble  shall 

game  intended  for  children  who  are  at  bear  the  following  cautionary  statement: 
least  three  years  old  but  less  than  eight 


WARNING : 


FIGURE  6 


CHOKING  HAZARD- -Toy  contains  a  marble. 
Not  for  children  under  3  yrs. 


(e)  Abbreviated  warnings  for 
catalogues  and  other  printed  materials. 
Abbreviated  versions  of  the  required 
cautionary  statements  are  permitted  in 
each  individual  product  advertisement, 
provided  that  the  corresponding  full 
cautionary  statements  appear  in  the 
catalogue  and  a  statement  referring  to 
the  precise  location  of  the  full 
cautionary  statements — such  as  the  page 
number  on  which  the  cautionary 
statements  can  be  found — is  located  at 
the  bottom  of  each  catalogue  page  that 
contains  one  or  more  abbreviated 
cautionary  statements.  If  abbreviated 
cautionary  statements  are  used: 


(1)  The  full  cautionary  statements 
associated  with  the  abbreviated 
cautionary  statements  shall  appear: 

(1)  Near  the  beginning  of  the 
catalogue,  before  any  catalogue  pages 
that  contain  advertisements  of  products 
available  for  purchase,  or 

(ii)  Adjacent  to  the  ordering 
information  or  order  form  in  the 
catalogue. 

(2)  The  full  cautionary  statements 
shall  be  in  conspicuous  and  legible  type 
in  contrast  by  typography,  layout  or 
color. 

(3)  The  full  cautionary  statements 
shall  be  clearly  numbered  according  to 
the  following  scheme: 


Required  cautionary  state¬ 
ment 

Number 

16  CFR  1500.19(b)(1)  1  . 

1 

16  CFR  1500. 19(b)(2)  2  . 

2 

16  CFR  1500.19(b)(3)(i)3 . 

3 

16  CFR  1500.19(b)(3)(ii)-*  .... 

4 

16  CFR  1500.19(b)(4)(i)5 . 

5 

16  CFR  1500.19(b)(4)(ii)6  .... 

6 

(4)  The  abbreviated  cautionary 
statements  shall  consist  of  items 
1500.20(e)(3)(i)  through 
1500.20(e)(3)(iv): 

(i)  A  safety  alert  symbol  substantially 
similar  to  that  shown  in  figure  7. 


FIGURE  7 


A 


(ii)  The  phrase,  “CHOKING 
HAZARD,”  written  in  capital  letters. 

(iii)  Numbers,  separated  by  commas 
and  enclosed  within  a  single  set  of 
parentheses,  that  identify  the  applicable 
cautionary  statements  for  the  product 
being  advertised,  followed  by  a  period. 
These  numbers  shall  match  the  numbers 
used  to  identify  each  full  cautionary 
statement,  as  specified  in  1500.20(e)(2). 


(iv)  A  single  prohibited  age  range 
written  as  either  “Not  for  under  3  yrs” 
or  “Not  for  under  8  yrs,”  based  on  the 
most  restrictive  age  range  for  all 
required  cautionary  statements  for  that 
product.  Thus,  if  an  advertised  product 
requires  the  cautionary  statement 
specified  in  16  CFR  1500.19(b)(2),  the 
prohibited  age  range  in  the  abbreviated 


cautionary  statement  shall  be  “Not  for 
under  8  yrs.”‘ 

(v)  For  example,  see  Figure  8  for  the 
abbreviated  cautionary  statement  for  an 
advertisement  of  a  product  that  requires 
the  cautionary  statements  specified  in 
16  CFR  1500.’l9(b)(l)  and  16  CFR 
1500.19(b)(2). 
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FIGURE  8 

A  CHOKING  HAZARD  (1,2).  Not  for  under  8  yrs. 


(f)  Alternatives  to  cautionary 
statements  for  individual  product 
advertisements  in  catalogues  and  other 
printed  materials.  Multiple  identical 
full  or  abbreviated  cautionary 
statements  may  be  replaced  with  a 
single  full  cautionary  statement  under 
the  following  circumstances: 

(1)  If  all  products  available  for 
purchase  within  a  catalogue  require  the 
same  cautionary  statement,  that 
cautionary  statement,  in  full,  may 
appear  on  the  front  cover,  or  equally 
conspicuous  location,  of  the  catalogue 
in  lieu  of  repeating  the  cautionary 
statement  within  the  catalogue, 
provided  that  it  is  communicated  to 
consumers  that  the  cautionary  statement 
applies  to  all  products  in  the  catalogue. 

(2)  If  all  products  on  one  catalogue 
page  or  on  two  facing  catalogue  pages 
require  the  same  cautionary  statement, 
that  cautionary  statement,  in  fidl,  may 
appear  at  the  top  of  the  page  or  pages 
in  lieu  of  repeating  the  cautionary 
statement  in  each  product 
advertisement,  provided  that  it  is 
communicated  to  consumers  that  the 
cautionary  statement  applies  to  all 
products  on  the  catalogue  page  or  pages. 

(g)  Prominence  and  conspicuousness 
of  labeling  statements.  The  type  size  of 
abbreviated  cautionary  statements  shall 
be  reasonably  related  to  the  type  size  of 
any  other  printed  matter  in  the  product 
advertisement,  and  must  be  in 
conspicuous  and  legible  type  by 
typography,  layout,  or  color  with  other 
printed  matter  in  the  advertisement  and 
separated  from  other  graphic  matter. 

(h)  Business  to  Business  Catalogue 
Exception.  The  requirements  of  section 
24(c)of  the  P’ederal  Hazardous 
Substances  Act,  as  amended  by  section 
10.5  of  the  CPSIA,  do  not  apply  to 
catalogues  and  other  printed  materials 
distributed  solely  between  businesses 
unless  the  recipient  business  is  one  that 
could  be  expected  to  be  purchasing  the 
product  for  the  use  of  children  (instead 
of  for  resale,  e.g.).  Examples  of 
businesses  that  can  be  expected  to  be 
purchasing  products  for  the  use  of 
children  include  day  care  centers, 
schools,  and  churches. 

Note:  This  Appendix  will  not  appear  in  the 
(lode  of  Federal  Regulations. 

List  of  Relevant  Documents 

1.  Memorandum  from  Robert  Franklin, 
Directorate  for  Economic  Analysis,  to  Barbara 
E.  Parisi,  Attorney,  Office  of  General  Coun.sel, 


“Response  to  Comments  Raising  Economic 
Issues  Associated  with  Section  105  of  the 
Consumer  Product  Safety  Improvement  Act 
of  2008  (Concerning  the  Inclusion  of 
Cautionary  Labeling  for  Toys  and  Games  in 
Catalogues  and  Other  Printed  Materials),” 
October  2008. 

2.  Memorandum  from  Timothy  P.  Smith, 
Engineering  Psychologist,  Division  of  Human 
Factors,  Directorate  for  Engineering  Sciences, 
to  Barbara  Parisi,  Regulatory  Affairs 
Attorney,  Office  of  the  General  Counsel, 
“Response  to  NPR  Comments  and  Revised 
Requirements  for  the  Size  and  Placement  of 
Cautionary  Statements  Specified  in  Section 
105,  Labeling  Requirement  for  Advertising 
Toys  and  Games,  of  the  CPSIA,”  October  21, 
2008. 

3.  Memorandum  from  Barbara  E.  Parisi, 
Attorney,  Office  of  the  General  Counsel,  to 
the  Commission,  “Response  to  Comments 
Raising  Questions  Regarding  the  Scope  of  the 
Labeling  Requirements  for  Advertising  Toys 
and  Games,”  October  24,  2008. 

Dated;  November  7,  2008. 

Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  E8-26964  Filed  11-14-08;  8:45  am] 
BILLING  CODE  63S5-01-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 

RIN  1024-AD71 

Special  Regulation:  Areas  of  the 
National  Park  System,  National  Capital 
Region 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  finalizing  regulations  governing 
viewing  of  the  Inaugural  Parade  by  the 
Presidential  Inaugural  Committee.  The 
rule  also  extends  the  permissible 
duration  and  extent  of  demonstrations 
and  special  events  in  Washington,  DC, 
including  the  Inaugural,  the  Lighting  of 
the  National  Christmas  Tree  and 
Christmas  Pathway  of  Peace,  the  Cherry 
Blo.ssom  Festival,  the  Fourth  of  July 
Celebration,  and  the  Smithsonian 
Folklife  Festival. 

DATES:  Effective  Date:  November  17. 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robbin  Owen,  National  Park  Service, 


National  Capital  Region,  National  Mall 
and  Memorial  Parks,  Division  of  Park 
Programs,  202-619-7225. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  8,  2008,  the  NPS  proposed 
a  rule  that  applies  to  activities  of  the 
Presidential  Inaugural  Committee  (PIC) 
for  the  Inaugural.  The  rule  also 
proposed  to  clarify  the  application 
process  and  extend  the  permissible 
duration  of  demonstrations  and  special 
events  in  Washington,  D.C.,  including 
the  Inaugural,  the  Lighting  of  the 
National  Christmas  Tree  and  Christmas 
Pathway  of  Peace,  the  Cherry  Blossom 
Festival,  the  Fourth  of  July  Celebration, 
and  the  Festival  of  American  Folklife 
(73  FR  46215).  Persons  and 
organizations  interested  in  submitting 
comments  were  asked  to  submit  them 
through  the  Federal  Rulemaking  Portal 
at  http://\\'\\'\v. reguiations.gov.  or  to  the 
National  Park  Service’s  Division  of  Park 
Programs  at  1100  Ohio  Drive,  SW., 

Room  128,  Washington,  DC  20242.  NPS 
also  issued  a  news  release  that  alerted 
the  media  to  the  proposed  rule,  and 
copies  were  available  at  the  National 
Capital  Region’s  Division  of  Park 
Programs,  where  permit  applications  are 
submitted.  Copies  were  also  mailed  to 
past  applicants  who  had  requested  a 
permit  to  demonstrate  on  Federal 
parkland  at  Inaugural  Parades. 

As  noted  in  the  preamble  to  the 
proposed  rule,  Pennsylvania  Avenue,  is 
among  the  world’s  most  famous  streets 
and  is  located  in  the  heart  of  the 
Nation’s  Capital.  Americans  throughout 
history  have  marched,  paraded, 
promenaded,  and  protested  their  way 
up  and  down  Pennsylvania  Avenue. 

NPS  recognizes  that  the  Inaugural  is  a 
national  celebration  event  for  tbe  benefit 
of  all  citizens,  and  that  it  is  not  a  private 
event.  Furthermore,  park  areas  along 
Pennsylvania  Avenue,  must  be  available 
to  the  public  as  well  as  demonstrators 
for  viewing  the  Inaugural  Parade. 

In  recent  litigation,  the  U.S.  District 
Court  for  the  District  of  Columbia 
determined  that  the  NPS’s  practice  and 
procedure  of  submitting  a  permit 
application  on  behalf  of  the  PIC  violated 
its  regulations  with  respect  to  the 
duration  of  special  events  and  the 
timing  of  the  submission  of  the 
application  [ANSWEB  Coalition  v. 
Kempthorne,  537  F.Supp.2d  183  (D.D.C. 
March  20.  2008)).  The  Court  stated. 
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however,  that  “[i]f  the  government 
thinks  it  appropriate  to  lengthen  the 
amount  of  time  for  which  permits  may 
be  granted  under  the  regulations — 
perhaps  ev'en  only  for  the  Inauguration 
period  and  no  other — the  government 
may  explicitly  amend  the  regulations 
that  apply  to  all  permit  applicants.”  537 
F.Supp.2d  at  203-204. 

The  NFS  issued  a  proposed  rule  to 
lengthen  the  permissible  duration  of  any 
permit  associated  with  Inaugural  Day 
activities  from  21  days  to  the  period  of 
time  between  October  24  through  April 
1.  It  would  also  ensure  that  the  majority 
of  Pennsylvania  Avenue,  National 
Historic  Site  (also  known  and  referred  to 
in  this  regulation  as  Pennsylvania 
Avenue,  National  Historic  Park)  is  open 
to  the  public  and  demonstrators  for  the 
Inaugural  Parade,  regardless  of 
viewpoint  or  the  content  of  any 
message.  In  addition,  the  proposed  rule 
would  extend  from  three  weeks  to  four 
months  the  duration  of  time  that  any 
permit  may  be  issued  for 
demonstrations  or  special  events  on  the 
Ellipse  and  other  designated  park  areas. 

With  respect  to  the  Inaugural,  the 
NFS’s  proposed  rule  would  create  a 
regulatory  priority  use  for  limited, 
designated  park  areas  for  the  PIC,  the 
Armed  Forces  Inaugural  Committee,  and 
the  Architect  of  the  Capitol  or  the  Joint 
Congressional  Committee  on  Inaugural 
Ceremonies,  entities  whose  role  in  the 
Inaugural  has  traditionally  necessitated 
such  use.  The  DC  Circuit’s  opinion  in  A 
Quaker  Action  Group  v.  Morton,  516 
F.2d  717  (DC  Cir.  1975),  provided  the 
legal  basis  for  NFS’s  priority  use 
regulations.  There,  the  Court  said  that 
“*  *  *.  if  the  Park  Service  wishes  to 
enforce  the  regulations  regarding  a 
permit  for  public  gatherings  in  the 
regulated  areas,  it  must  require  a  permit 
for  every  public  gathering  in  those  areas. 
*  *  *  or,  if  the  Park  Service  wishes,  it 
could  retain  a  system  of  NPS  events, 
reserve  time  in,  say,  Lafayette  Park,  and 
even  publish  advance  schedules.”  516 
F.2d  at  729  (emphasis  in  original). 

Among  the  limited  number  of  park 
areas  impacted  by  the  proposed  rule 
would  be  portions  of  the  National  Mall 
and  the  Inaugural  parade  route  on 
Pennsylvania  Avenue,  from  3rd  to  15th 
Streets,  as  designated  on  the  proposed 
rule’s  maps.  The  designated  priority-use 
areas  along  the  parade  route  would  be 
relatively  small,  leaving  the  majority  of 
park  areas  available  to  the  public  and 
demonstrators  regardless  of  viewpoint 
or  the  content  of  any  message.  The 
proposed  rule  would  also  extend  the 
duration  and  extent  of  demonstrations 
and  special  events  in  Washington,  DC, 
including  the  Inaugural,  the  Lighting  of 
the  National  Christmas  Tree  and 


Christmas  Pathway  of  Peace,  the  Cherry 
Blossom  Festival,  the  Fourth  of  July 
Celebration,  and  the  Festival  of 
American  Folklife.  Finally,  the 
proposed  rule  would  make  explicit  the 
long-standing  NPS  policy  of  not 
accepting  permit  applications  for 
demonstrations  and  special  events 
earlier  than  one  year  in  advance  of  the 
proposed  event  or  the  beginning  of  the 
proposed  event’s  set-up. 

The  time  period  for  the  receipt  of 
comments  on  the  NFS’s  proposed  rule 
closed  on  September  22,  2008.  More 
than  2,900  comments  were  received  by 
the  NPS,  almost  all  of  them  directly 
submitted  to  the  Federal  Rulemaking 
Portal  at  http  j/w-ww.regulations.gov. 

The  length  of  the  submitted  comments 
generally  ranged  from  several  sentences 
to  a  half  a  page.  Almost  all  of  the 
comments  were  from  individuals  who 
resided  in  the  United  States.  No 
comment  was  received  from  ANSWER 
Coalition  (or  their  attorneys),  plaintiff  in 
the  pending  lawsuit  ANSWER  Coalition 
V.  Kempthorne,  Civil  No.  05-0071  PLF 
(D.D.C.),  although  they  were  provided  a 
copy  of  the  proposed  rule. 

The  NPS  appreciates  the  time  and 
effort  expended  by  those  who  submitted 
comments.  The  NPS  has  reviewed  the 
comments,  and  provides  responses  to 
the  issues  raised  in  the  following 
section.  The  NPS  also  explains  the  basis 
for  the  final  rule,  which  contains  three 
clarifications  as  well  as  minor 
adjustments  of  the  regulatory  maps’ 
legends  to  make  them  more  readable  in 
the  Code  of  Federal  Regulations. 

Response  to  Comments  and 
Explanation  of  the  Final  Regulations 

The  vast  majority-  of  comments 
received  focused  on  the  Inaugural 
Parade  and  took  issue  with  the  NFS’s 
designation  of  specific  park  areas  for 
PIC  bleachers  along  Pennsylvania 
Avenue,  between  7th  Street  and  15th 
Streets.  Almost  1,700  comments  said 
that  the  proposed  regulations  would 
improperly  “privatize”  the  parade  route; 
interfere  with,  distance,  or  limit  the 
public’s  ability  to  view  the  Inaugural 
Parade;  or  prevent  demonstrators  from 
exercising  their  First  Amendment  rights. 
Some  complained  that  these  parade 
route  sidewalks  should  not  be  reserved 
for  “the  elite  few,”  or  “the  exclusive  use 
of  privileged  elite  and  Wall  Street 
donors,”  while  others  stated  that  the 
rule  established  a  “discriminatory 
reservation  of  spectator  space.” 

A  few  comments  stated  that  the  PIC 
should  not  receive  any  special 
assistance  from  the  NPS  in  securing 
permits.  More  than  200  comments  said 
that  the  NPS  should  not  allow  the  PIC 
to  have  any  designated  bleacher  areas. 


Approximately  570  comments  said  that 
the  PIC  should  only  have  the  existing 
areas  around  the  White  House  and 
Lafayette  Park,  or  the  area  around  the 
Capitol  for  the  Inaugural  swearing-in 
ceremony,  and  one  comment  said  that 
the  number  of  PIC  bleachers  around  the 
White  House  was  excessive.  Twenty 
comments  said  Freedom  Plaza  should 
be  available  for  public  viewing  of  the 
Inaugural  Parade.  Some  comments  said 
the  proposed  rule  contradicts  NPS 
policy.  Others  said  that  the  public 
should  have  total  and  unrestricted 
access  to  Federal  Parkland. 

After  careful  review  of  the  issues 
raised,  the  NPS  believes  that  the  rule’s 
allocation  of  space  and  time  for  set-up 
and  take-down  of  necessary  structures  is 
a  fair  and  equitable  distribution  of  park 
areas,  and  is  consistent  with  the  First 
Amendment,  the  Presidential  Inaugural 
Ceremonies  Act,  and  NPS  policy 
expressed  in  its  existing  regulations  and 
Management  Policies  ^  8.6  (2006). 

The  Supreme  Court  has  long 
recognized  that  government  may 
constitutionally  require  reasonable  time, 
place  and  manner  restrictions  on 
expressive  activity,  and  that  the  NPS  is 
responsible  for  the  management, 
maintenance,  and  regulation  of  the 
National  Parks  under  16  U.S.C.  1,  la-1, 
and  3.  Clark  v.  Community  for  Creative 
Non-Violence,  468  U.S.  288,  289-90, 

293  (1983).  Furthermore,  “(rjegulations 
of  the  use  of  a  public  forum  are  not 
‘inconsistent  with  civil  liberties’  but 
*  *  *  [arej  one  of  the  means  of 
safeguarding  the  good  order  upon  which 
[civil  liberties]  ultimately  depend.’  ” 
Thomas  v.  Chicago  Park  District,  534 
U.S.  316,  323  (2002),  quoting  Cox  v. 

New  Hampshire,  312  U.S.  569,  574 
(1941). 

The  allocations  in  the  final  rule 
comport  with  the  Court  of  Appeal’s 
opinion  in  A  Quaker  Action  Group  v. 
Morton.  The  final  rule  also  fulfills  the 
Department  of  the  Interior’s  obligations 
under  the  Presidential  Inaugural 
Ceremonies  Act  to  provide  areas  on 
Federal  Parkland  for  use  by  the 
Inaugural  Committee  for  Inaugural 
activities  and  still  provide  access  for  the 
conduct  of  demonstrations.  Section 
501(1)  of  the  Act  expressly  designates 
the  Inaugural  Committee  as  “the 
committee  appointed  by  the  President¬ 
elect  to  be  in  charge  of  the  Presidential 
inaugural  ceremony  and  functions  and 
activities  associated  with  the  ceremony” 
(36  U.S.C.  501(1)).  Section  503(a)  of  the 
Act  provides  that  the  “Secretary  of  the 
Interior  may  grant  to  the  Inaugural 
Committee  a  permit  to  use  the 
reservations  or  grounds  during  the 
Inaugural  period,  including  a  reasonable 
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time  before  and  after  the  Inaugural 
period”  [Id.  §  503(a)). 

The  final  rule  does  not  “privatize”  the 
parade  route,  is  not  discriminatory,  and 
does  not  interfere  with,  distance,  or 
limit  the  public’s  ability  to  view  the 
Inaugural  Parade.  Nor  does  it  prevent 
the  exercise  of  First  Amendment  rights. 
Rather,  as  the  attached  maps  of  the 
parade  viewing  area  detail,  the  final  rule 
ensures  that  the  majority  of 
Pennsylvania  Avenue,  National  Historic 
Park  is  open  to  the  public.  Consistent 
with  the  First  Amendment  and  other 
long-standing  NPS  regulations,  the 
majority  of  Pennsylvania  Avenue, 
National  Historic  Park  is  open  to 
demonstrators  regardless  of  viewpoint 
or  the  content  of  message.'The 
allocations  in  the  final  rule  respond  to 
the  question  on  this  subject  posed  by 
the  District  Court  in  A.N.S.W.E.R. 
Coalition  v.  Kempthorne,  537  F.Supp.2d 
at  205-206. 

Neither  the  proposed  nor  final  rule 
alters  the  existing,  twenty-eight  year  old 
regulatory  preference  for  the  PIC  for  the 
White  House  sidewalk  and  all  but  the 
northeast  quadrant  of  Lafayette  Park  for 
Inaugural  Day,  which  NPS  believes  is 
still  reasonable  and  necessary.  Adopted 
in  1980  in  accordance  with  the 
Presidential  Inaugural  Ceremonies  Act 
(45  FR  84997),  this  regulatory 
preference  continues  to  provide  these 
areas  for  use  by  the  Inaugural 
Committee  for  Inaugural  activities, 
while  also  providing  access  for 
demonstration  conduct  in  the  vicinity  of 
the  White  House.  As  the  NPS  explained 
in  adopting  this  provision,  access  to  the 
PIC  area  is  controlled  by  the  Inaugural 
Committee  through  a  reserved  ticket 
system,  and  the  northeast  quadrant  of 
Lafayette  Park  and  other  park  areas  in 
the  White  House  area  and  elsewhere  are 
available  for  demonstration  activity 
under  the  NPS’s  regular  demonstration 
permit  system  (45  FR  at  84998). 

Besides  the  northeast  quadrant  of 
Lafayette  Park,  other  park  areas  in  the 
White  House  area  and  elsewhere  remain 
available  for  demonstration  activity 
under  today’s  final  rule.  These  open 
park  areas  include  areas  just  north  of  the 
White  House  such  as  Farragut  and 
McPherson  Squares,  Franklin  Park,  and 
most  of  Pennsylvania  Avenue,  National 
Historic  Park.  Pennsylvania  Avenue, 
National  Historic  Park,  which  became 
Federal  Parkland  in  1995,  begins  near 
the  Capitol  and  runs  between  3rd  and 
15th  Streets.  While  Americans  have 
historically  marched,  paraded, 
promenaded,  and  protested  up  and 
down  Pennsylvania  Avenue,  it  has  also 
been  the  site  where  PIC  has  traditionally 
located  bleachers  for  the  Inaugural 
Parade. 


For  example,  on  Federal  Parkland 
adjacent  to  Pennsylvania  Avenue, 
between  3rd  and  15th  Streets,  there 
were  49  PIC  bleachers  £or  the  2005 
Inaugural;  45  PIC  bleachers  for  the  2001 
Inaugural;  and  36  PIC  bleachers  for  the 
1997  Inaugural.  Under  this  final  rule, 
most  of  Pennsylvania  Avenue,  National 
Historic  Park  is  allocated  to  the  public 
and  demonstrators.  Specifically,  7,024 
linear  feet  or  70  percent  of  Pennsylvania 
Avenue,  National  Historic  Park  that 
abuts  the  parade  route,  which  also 
comprises  625,882  square  feet  or  84 
percent  of  Pennsylvania  Avenue, 
National  Historic  Park,  is  open  to  the 
public  and  demonstrators  regardless  of 
viewpoint  or  the  content  of  any 
message.  These  are  expansive  areas  that 
fully  allow  the  public  and 
demonstrators  to  observe  the  Inaugural 
Parade,  and  the  parade  participants  to 
see  them. 

One  comment  complained  that  the 
proposed  rule  was  an  attempt  by  the 
current  “Administration  to  co-opt  the 
inaugural  parade  route  for  use  by  its 
own  constituents.”  This  comment  is 
obviously  inaccurate  because  the 
current  administration  is  leaving  office. 
A  few  comments  inaccurately 
complained  that  the  regulations  “set 
aside  prime  swaths  of  the  Inaugural 
route”  for  PIC.  As  depicted  in  the  rule’s 
block-by-block  maps  of  Pennsylvania 
Avenue,  National  Historic  Park,  there 
are  many  open  and  expansive  areas 
along  the  Inaugural  route  which  are  not 
designated  for  PIC  bleachers  and  which 
provide  prime  venues  to  observe  the 
Parade.  These  open  areas  include  the 
north  and  south  sides  between  3rd  and 
4th  Streets,  John  Marshall  Park  (located 
on  the  north  side  and  between  the 
Canadian  Embassy  and  the  United 
States  Courthouse,  and,  at  446  feet  by 
210  feet,  one  of  the  largest  park  areas 
that  make  up  Pennsylvania  Avenue, 
National  Historic  Park),  most  of  the 
north  side  between  4th  and  6th  Streets, 
most  of  the  north  and  south  sides 
between  6th  and  7th  Streets,  most  of  the 
north  and  south  sides  between  7th  and 
9th  Streets,  all  of  the  north  and  south 
sides  between  9th  and  10th  Streets, 
most  of  the  north  and  south  sides 
between  10th  and  12th  Streets,  all  of  the 
north  side  between  12th  and  13th 
Streets,  most  of  the  south  side  between 
13th  and  14th  Streets,  the  western  edge 
of  Freedom  Plaza,  and  most  of  the  north 
and  south  sides  between  14th  and  15th 
Streets.  The  final  rule’s  maps  also 
designate  five  areas  that  are  open  to 
members  of  the  public  who  have 
disabilities;  Portions  of  the  north  and 
south  sides  between  4th  and  6th  Streets, 
a  portion  of  the  north  side  between  7th 


and  9th  Streets,  and  portions  of  the 
Freedom  Plaza  and  Pershing  Park 
sidewalks  between  13th  and  15th 
Streets. 

The  rule  also  substantially  reduces 
the  area  that  in  the  past  has  been 
designated  for  the  PIC’s  bleachers. 

Under  the  rule,  PIC  bleacher  areas  along 
the  parade  route  have  now  been  reduced 
to  1,284  linear  feet  or  13  percent  of 
Pennsylvania  Avenue,  National  Historic 
Park  that  abuts  the  street,  which  also 
compri.ses  63,936  square  feet  or  9 
percent  of  Pennsylvania  Avenue, 
National  Historic  Park.  These 
designated  areas  for  PIC  could 
accommodate  24  bleachers  and  8,790 
ticket  holders,  based  on  the  PIC’s  2005 
set-up. 

Because  the  final  rule  does  not 
allocate  to  the  PIC  certain  park  areas 
that  have  been  allocated  to  PIC  in  past 
Inaugural  Parades,  the  final  rule 
substantially  increases  the  park  areas 
available  to  the  public  and 
demonstrators.  In  2005,  these  no-longer- 
allocated  areas  contained  25  PIC 
bleachers  that  could  accommodate 
11,344  PIC  ticket-holders. 

At  least  one  comment  noted  that 
many  PIC  bleacher  seats  on 
Pennsylvania  Avenue,  National  Historic 
Park  during  the  last  Inaugural  Parade 
were  empty  because  ticket-holders 
elected  not  to  use  their  seats.  The  final 
rule  includes  a  “10-miliute  parade  rule” 
to  address-such  concerns;  If  a  PIC 
bleacher  seat  in  Pennsylvania  Avenue, 
National  Historic  Park  or  Sherman  Park 
has  not  been  claimed  by  the  ticket- 
holder  ten  minutes  before  the  Inaugural 
Parade  is  scheduled  to  pass  the 
bleacher’s  block,  then  any  member  of 
the  public,  without  regard  to  viewpoint 
or  content  of  the  message,  may  at  that 
time  occupy  the  unclaimed  seat.  The 
NPS  will  require  PIC  to  notify  ticket- 
holders  (and  include  a  statement  on 
each  ticket)  when  they  need  to  be  in  the 
bleacher  to  avoid  losing  their  .seats.  The 
NPS  will  also  require  that  PIC  place 
marshals  at  PIC  bleachers  to  assist 
ticket-holders  and  inform  the  NPS  or  the 
United  States  Park  Police  (Park  Police) 
of  any  unclaimed  seats  under  the  10- 
minute  parade  rule.  Should  the  NPS  or 
Park  Police  determine  that  PIC  is  not  in 
compliance,  appropriate  action  will  be 
taken. 

Some  comments  raised  concerns 
about  improving  movement  through  any 
future  Inaugural  access  points,  so  that 
people  can  reach  park  areas  along  the 
parade  route  more  easily.  Past  Inaugural 
access  points  for  Pennsylvania  Avenue, 
National  Historic  Park  have  not  been 
located  on  Federal  Parkland  nor 
operated  by  Park  Police  personnel.  They 
have  been  based  upon  a  security 
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determination  by  the  United  States 
Secret  Service.  As  in  the  past,  however, 
once  the  NFS  obtains  information  about 
access  points,  it  will  immediately 
inform  the  media  and  all  permit- 
holders,  so  that  ticket-holders,  the 
public,  and  demonstrators  might  better 
understand  where  access  points,  are 
located  and  how  people  can  get  to  the 
various  park  areas  along  the  parade 
route. 

Traditionally,  each  PIC  decides  how, 
and  to  whom,  to  distribute  PIC  bleacher 
seat  tickets.  In  any  event,  36  U.S.C.  510 
of  the  Presidential  Inaugural 
Ceremonies  Act  requires  that  the 
Inaugural  Committee  report  to  the 
Federal  Elections  Commission  any 
donation  of  aggregate  value  greater  than 
$200,  including  the  donation’s  amount, 
date  received,  and  the  name  and  address 
of  the  donor. 

The  final  rule  is  both  fair  and 
reasonable.  At  any  Inaugural  Parade, 
there  will  he  people  lawfully  standing 
or  sitting  next  to  one  another  who  may 
have  and  express  different  viewpoints 
and  messages.  In  this  country, 
expression  of  views  and  messages  is 
what  the  First  Amendment  protects.  “It 
is  firmly  settled  that  under  our 
Constitution  the  public  expression  of 
ideas  may  not  be  prohibited  merely 
because  the  ideas  are  themselves 
offensive  to  some  of  their  hearers.” 

Street  v.  New  York,  394  U.S.  576,  592 
(1969).  And  courts  have  properly 
identified  the  Federal  Parkland  in 
Washington  D.C.’s  monumental  core  as 
a  “location  in  the  heart  of  our  nation’s 
capital  [which]  makes  it  a  prime 
location  for  demonstrations.  It  is  here 
where  Martin  Luther  King,  Jr.  delivered 
his  famous  ‘I  Have  a  Dream’  speech, 
where  both  sides  of  the  abortion  debate 
have  staged  their  passionate 
demonstrations,  and  where  on  any  given 
day  one  may  witness  people  gathering 
to  voice  their  public  concerns.”  Friends 
of  the  Vietnam  Memorial  v.  Kennedy, 
116  F.3d  495,  496  (DC  Cir.  1997).  NPS 
encourages  all  Inaugural  parade  viewers 
to  understand  and  respect  the  exercise 
of  First  Amendment  rights  by  others, 
and  the  Park  Police  will  take 
enforcement  action  only  when  there  is 
a  violation  of  the  law. 

The  final  rule  allows  the  PIC  to  place 
portable  public  bathrooms  at  designated 
areas  along  the  parade  route.  In 
addition,  the  final  rule  designates  the 
traditional  areas  necessary  for  the 
television,  radio  and  other  media  for 
broadcasting  and  reporting  on  the 
parade  and  related  activities,  as  well  as 
the  traditional  areas  necessary  for  the 
Armed  Forces  Inaugural  Committee  for 
parade  support  structures  for 
monitoring  and  managing  the  parade 


itself.  And  the  final  rule  designates  an 
area  in  front  of  the  John  A..Wilson 
Building  for  the  District  of  Columbia’s 
reviewing  stand,  ^nd  other  areas  for 
individuals  with  disabilities  to  view  the 
parade. 

None  of  the  comments  took  issue  with 
the  necessity  for,  or  size  of,  these  areas. 
The  modest  allocations  include  23,764 
square  feet,  or  3  percent  of  the 
Pennsylvania  Avenue,  National  Historic 
Park,  for  the  Armed  Forces  Inaugural 
Committee  parade  control  area;  1,346 
square  feet,  or  less  than  1  percent  of  the 
park,  for  the  District  of  Columbia’s 
reviewing  stand;  7,907  square  feet,  or  1 
percent  of  the  park,  for  the  media  area; 
and  456  square  feet,  or  less  than  1 
percent  of  the  park,  for  the  parade 
announcer  stands. 

While  a  few  comments  said  that 
designations  on  the  National  Mall 
infringe  on  the  public’s  right  of  access 
and  free  speech,  the  final  rule 
designates  appropriate  areas  on  the 
National  Mall  not  only  for  ticketed 
guests  for  the  Inaugural  swearing-in 
ceremony,  but  also  for  members  of  the 
general  public,  the  placement  of  media 
stands,  and  the  asseftibly  and  staging  of 
parade  units.  These  designated  areas 
support  traditionally  necessary 
Inaugural  activities.  The  Armed  Forces 
Inaugural  Committee  needs  to  assemble, 
stage,  secure,  and  weather-protect  the 
pre-inaugural  Parade  components  and 
floats  on  the  National  Mall  between 
14th  and  1st  Streets.  And  the  Architect 
of  the  Capitol  or  the  Joint  Congressional 
Committee  on  Inaugural  Ceremonies 
needs  to  site  jumbotrons  and  sound 
towers  so  that  the  Joint  Congressional 
Committee’s  standing  room  ticket- 
holders  can  observe  the  Inaugural 
ceremony  between  4th  and  1st  Streets, 
and  members  of  the  general  public  can 
observe  it  between  7th  and  4th  Streets. 

In  response  to  one  comment,  the  NPS 
will  work  with  the  PIC  and  others  on 
the  supply  and  placement  of  jumbotrons 
on  the  National  Mall  for  better  viewing 
by  members  of  the  general  public.  In 
response  to  another  comment,  the  final 
rule  corrects  a  typographical  error  in  the 
text  of  the  proposed  rule  at 
(g)(4)(iii)(C)(2),  in  order  to  place  the 
150-foot  by  200-foot  media  area  in  its 
traditional  location  east  of  7th  Street  on 
the  National  Mall. 

One  comment  suggested  that  the  text 
identifying  the  Inaugural  set-up  and 
take-down  locations  in  the  proposed 
rule  was  broader  than  shown  on  the 
maps  that  are  part  of  the  proposed  rule. 
The  maps  were  intended  to  focus  only 
on  Pennsylvania  Avenue,  National 
Historic  Park  and  Sherman  Park, 
because  of  their  depiction  of  the 
placement  of  assorted  structures.  Some 


comments  indicated  that  the  lengthened 
set-up  and  take-down  timeframe  was 
excessive,  and  would  therefore  limit 
firee  speech  and  assembly. 

The  NPS  respectfully  disagrees, 
especially  because  NpS  is  unaware  of 
instances  in  the  past  where  set-up  and 
take-down  activity  has  interfered  with 
First  Amendment  rights.  Inaugural- 
related  construction  is  complex  and 
extensive,  and  requires  a  reasonably 
adequate  time  period.  Traditionally,  set¬ 
ups  and  take-downs  are  done  in  stages, 
and  an  entire  designated  area  may  not 
be  needed  throughout  the  designated 
period.  Accordingly,  consistent  with 
public  safety,  the  portions  of  designated 
areas  that  are  not  immediately  needed 
for  set-up  and  take-down  will  remain 
open  to  the  public  and  for 
demonstration  and  special  event 
activity. 

The  final  rule  sets  specific  set-up  and 
take-down  times  that  the  NPS  has 
determined  are  reasonably  necessary  for 
the  erection  and  removal  of  the  stands, 
bleachers,  media  and  parade  support 
structures  in  the  various  designated 
park  areas.  The  set-up  and  take-down 
times  determined  necessary  under  the 
rule  are  from  November  1  through 
March  1  for  the  White  House  sidewalk 
and  Lafayette  Park,  December  7  through 
February  10  for  Pennsylvania  Avenue, 
National  Historic  Park  and  Sherman 
Park,  and  January  6  through  January  30 
for  the  National  Mall  between  14th  and 
1st  Streets. 

Some  comments  stated  that 
Pennsylvania  Avenue,  should  stay  open 
to  the  driving  and  walking  public  at  all 
times.  One  comment  requested  that  the 
rule  not  restrict  “reasonable  signage”  on 
the  parade  route.  Some  comments 
objected  to  any  restrictions  on  public 
access  to  the  Inaugural  Parade, 
recommending  instead  cancellation  of 
the  parade  in  the  face  of  a  security 
threat.  Some  comments  assumed  that 
the  proposed  rule  would  limit  public 
access  to  the  parade  in  order  to  provide 
an  appropriate  level  of  security  for  the 
President,  and  then  suggested 
alternative  approaches  to  protecting  the 
President  (e.g.,  improving  motorcade 
vehicles,  adding  additional  escorts, 
letting  Secret  Service  manage  security.) 
One  comment  said  that  the  rule  needs 
to  weigh  safety  against  the  “needs  for 
freedom  in  a  democracy,”  while  another 
comment  said  that  officials  should  not 
employ  additional  security  measures. 
One  comment  suggested  that  logjams  at 
public  access  security  access  points 
could  be  reduced  by  establishing  more 
access  points  to  the  entire  parade  route. 

The  issues  raised  by  these  comments 
are  outside  the  jurisdiction  of  the  NPS 
and  beyond  this  regulatory  effort. 
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Pennsylvania  Avenue,  itself  is  under  the 
jurisdiction  of  the  District  of  Columhia, 
and  issues  related  to  Inaugural  Parade 
security  and  access  points  are  a  matter 
for  the  United  States  Secret  Service, 
who  makes  the  security-based 
determinations  such  as  what  may  be 
allowed  on  the  Inaugural  Parade 
sidewalks  and  the  number  and  locations 
of  access  points. 

The  Smithsonian  Institution  requests 
that  the  final  rule  use  the  name 
“Smithsonian  Folklife  Festival”  instead 
of  “Festival  of  American  Folklife,”  and 
clarify  the  chart  at  36  CFR 
7.96{g)(4)(ii)(Dl  to  indicate  a  10-week 
time  period  for  this  event  as  intended  by 
the  proposed  rule.  NPS  has  included 
these  changes  in  the  final  rule.  One 
comment  expressed  confusion  regarding 
whether  the  Cherry  Blossom  Festival’s 
two-week  set-up  and  take-down  time 
period  is  in  addition  to  the  two  weeks 
designated  for  the  event  itself.  It  is,  and 
the  final  rule  contains  clarifying 
changes. 

There  were  no  comments  regarding 
the  proposed  rule’s  incorporation  of  the 
long-standing  NPS  written  policy  not  to 
accept  permit  applications  for 
demonstrations  and  special  events 
earlier  than  one  year  in  advance  of  the 
proposed  event,  or  the  beginning  of  the 
event  set-up  if  it  is  earlier.  Thus,  the 
final  rule  requires  applications  to  be 
submitted  no  more  than  one-year  before 
the  date  of  the  event  including  its  set¬ 
up  and  take-down  time.  For  example, 
the  NPS  would  accept  on  January  1, 

2009  an  application  for  January  1,  2010, 
but  would  not  accept  on  January  1,  2009 
an  application  for  January  1  for  the  next 
three  years,  or  for  January  1  and 
February  1,  2010. 

Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3j  and  318 
DM  4.7  B(l)(ii),  the  rule  is  effective 
immediately  so  that  the  NPS  may 
effectively  perform  its  duties  under  the 
Presidential  Inaugural  Ceremonies  Act, 
manage  activities  on  Federal  Parkland 
associated  with  the  upcoming  2009 
Inaugural,  and  allow  for  any  judicial 
challenge  to  occur  in  a  timely  manner. 

In  addition,  the  rule  is  not  a  “major 
rule”  for  purposes  of  the  Congressional 
Review  Act,  5  U.S.C.  Chapter  8,  because 
it  does  not  meet  the  Act’s  definition  of 
a  “major  rule”  at  5  U.S.C.  804(2). 

Compliance  With  Other  Laws 

Regulatory  Planning  and  Review 
(Executive  Order  12866] 

This  document  is  a  significant  rule 
and  is  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866. 


Ir  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 

It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

2.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency. 

3.  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements^  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

4.  OMB  has  determined  that  this  rule 
raises  novel  legal  or  policy  issues. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector. 

Takings  (Executive  Order  12630) 

In  accordance  with.Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications. 

Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  require  the 
preparation  of  a  federalism  assessment. 

Civil  Justice  Reform  (Executive  Order 
12988) 

This  regulation  meets  the  applicable 
standards  set  forth  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 


Paperwork  Reduction  Act 

This  regulation  requires  information 
collection  from  10  or  more  parties, 
which  must  be  submitted  for  OMB 
approval  under  the  Paperwork 
Reduction  Act.  However,  these  are  not 
new  collection  requirements  and, 
therefore,  no  additional  request  to  OMB 
has  been  prepared.  The  information 
collection  activities  are  necessary  for  the 
public  to  obtain  benefits  in  the  form  of 
special  park  uses  permits. 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act 
(NEPA)  according  to  Departmental 
guidelines  in  516  DM  6  (49  FR  21438), 
to  assess  the  impact  of  any  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  health,  and 
safety.  We  have  determined  that  the 
proposed  rule  is  categorically  excluded 
under  516  DM  6,  Appendix  7.4(10), 
insofar  as  it  is  a  modification  of  existing 
NPS  regulations  that  does  not  increase 
public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it,  or  introduce  incompatible  uses 
which  might  compromise  the  nature 
and  characteristics  of  the  area  or  cause 
physical  damage  to  it,  or  cause  conflict 
with  adjacent  ownerships  or  land  uses, 
or  cause  a  nuisance  to  adjacent  owners 
or  occupants. 

Government-to-Government 
Relationship  With  Tribes 

In  accordance  with  Executive  Order 
13175  “Consultation  and  Coordination 
with  Indian  Tribal  Governments”  (65  FR 
67249),  the  President’s  memorandum  of 
April  29,  1994,  “Government-to- 
Government  Relations  with  Native 
American  Tribal  Governments”  (59  FR 
22961),  and  512  DM  2,  the  Department 
will  consult  with  federally  recognized 
tribal  governments  throughout  the 
development  of  the  regulation  to  jointly 
evaluate  and  address  the  potential 
effects,  if  any,  of  the  proposed 
regulatory  action. 

List  of  Subjects  in  36  CFR  Part  7 

National  Parks,  Special  events. 

■  In  consideration  of  the  foregoing,  the 
National  Park  Service  amends  36  CFR 
part  7  as  set  forth  below: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

■  1.  The  authority  citation  for  part  7  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3.  9a,  4B0(q). 

462(k):  Sec.  7.96  also  issued  under  38  U.S.C. 
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501-511,  D.C.  Code  10-137  (2001)  and  D.C. 
Code  50-2201.07  (2001) 

■  2.  Revise  §  7.96  (g)(4)  to  read  as 
follows: 

§7.96  National  Capital  Region. 
***** 

(g)*  *  * 

(4)  Permit  processing,  (i)  NPS 
processes  permit  applications  for 
demonstrations  and  special  events  in 
order  of  receipt.  NPS  will  not  accept 
applications  more  than  one  year  in 
advance  of  a  proposed  continuous  event 
(including  set-up  time,  if  any).  Use  of  a 

particular  area  is  allocated  in  order  of 
receipt  of  fully  executed  applications, 
subject  to  the  limitations  in  this  section. 

(ii)  Specific  national  celebration 
events  have  priority  use  of  particular 
park  areas  as  shown  in  the  following 
table: 

The  following  event ... 

Has  priority  use  of  the  following  area  . .  . 

At  the  following  time  . .  . 

(A)  Lighting  of  the  National  Christmas  T ree  and 
Christmas  Pathway  of  Peace. 

Northern  half  of  the  oval  portion  of  the  Ellipse 

The  last  four  weeks  in  December  as  well  as 
necessary  set-up  and  take-down  between 

October  1  through  Febmary  1. 

(B)  Cherry  Blossom  Festival  . 

Park  areas  adjacent  to  the  Tidal  Basin  and 
the  sidewalk  areas  adjacent  to  Constitution 
Avenue,  between  15th  &  17th  Streets  NW. 

Two  weeks  usually  in  late  March  or  early  April 
as  well  as  the  an  additional  two  weeks  for 
the  necessary  set-up  and  take-down. 

(C)  Fourth  of  July  Celebration . . . 

Washington  Monument  Grounds  and  the  Lin¬ 
coln  Memorial  Reflecting  Pool  area. 

Time  required  for  necessary  staging  and  fire¬ 
works  set-up  and  take-down,  totaling  three 
weeks  in  late  June  and  early  July. 

(D)  Smithsonian  Folklife  Festival . . 

The  area  bounded  on  the  south  by  Jefferson 
Drive  NW;  on  the  north  by  Madison  Drive, 
NW;  on  the  east  by  7th  Street,  NW;  on  the 
west  by  1 4th  Street,  NW. 

For  a  two-week  period  in  approximately  late 

June  and  early  July  and  an  additional  eight 
weeks  for  the  necessary  set-up  and  take¬ 
down. 

(E)  Columbus  Day  Commemorative  Wreath- 
Laying. 

At  the  Columbus  statue  on  the  Union  Plaza  ... 

On  Columbus  Day. 

(F)  Presidential  Inaugural  Ceremonies  . 

See  paragraph  (g)(4)(iii)  of  this  section . 

See  paragraph  (g)(4)(iii)  of  this  section. 

(iii)  In  connection  with  Presidential 
Inaugural  Ceremonies  the  following 
areas  are  reserved  for  priority  use  as  set 
forth  in  this  paragraph. 

(A)  The  White  House  sidewalk  and 
Lafayette  Park,  exclusive  of  the 
northeast  quadrant  for  the  exclusive  use 
of  the  Presidential  Inaugural  Committee 
on  Inaugural  Day. 

(B)  Portions  or  Pennsylvania  Avenue, 
National  Historic  Park  and  Sherman 
Park,  as  designated  in  the  maps 
included  in  paragraph  {g){4)(iii)(E)  of 
this  section,  for  the  exclusive  use  of  the 
Presidential  Inaugural  Committee  on 
Inaugural  Day  for: 

(1)  Ticketed  bleachers  viewing  and 
access  areas,  except  that  members  of  the 
public  may  use  a  ticketed  bleacher  seat 
that  has  not  been  claimed  by  the  ticket 
holder  10  minutes  before  the  Inaugural 
Parade  is  scheduled  to  pass  the 
bleacher’s  block; 


(2)  Portable  toilets,  except  that  they 
will  be  available  to  the  public; 

(2)  Television  and  radio  media  and 
Armed  Forces  Inaugural  Committee 
parade  support  structures; 

(4)  The  area  in  front  of  the  John  A. 
Wilson  Building  for  the  District  of 
Columbia  reviewing  stand; 

(5)  Viewing  areas  designated  for 
individuals  with  disabilities,  except  that 
they  will  be  available  to  any  disabled 
persons. 

(C)  The  area  of  the  National  Mall 
between  14th  and  1st  Streets,  for  the 
exclusive  use  of  the  Armed  Forces 
Inaugural  Committee  on  Inaugural  Day 
for  the  assembly,  staging,  security  and 
weather  protection  of  the  pre-inaugural 
parade  components  and  floats  on 
Inaugural  Day,  except  for: 

(I)  The  placement  of  jumbotrons  and 
sound  towers  by  the  Architect  of  the 
Capitol  or  the  Joint  Congressional 


Committee  on  Inaugural  Ceremonies  so 
that  the  Inaugural  ceremony  may  be 
observed  by  the  Joint  Congressional 
Committee’s  ticketed  standing  room 
ticket  holders  between  4th  and  1st 
Streets  and  the  general  public  between 
7th  and  4th  Streets;  and 

(2)  A  150-foot-by-200-foot  area  on  the 
National  Mall  just  east  of  7th  Street,  for 
the  exclusive  use  of  the  Presidential 
Inaugural  Committee  for  television  and 
radio  media  broadcasts  on  Inaugural 
Day. 

(D)  The  Presidential  Inaugural 
Committee  may  also  use  portions  of  its 
designated  areas  reasonably  necessary 
for  setting  up  and  taking  down  stands, 
bleachers,  media  and  parade  support 
structures  as  showii  in  the  following 
table; 


1 

The  Presidential  Inaugural  Committee  may  use  the  following  area  ... 

During  the  following  period  .  .  . 

(1)  The  White  House  sidewalk  and  Lafayette  Park . 

(2)  Pennsylvania  Avenue,  National  Historic  Park  and  Sherman  Park  . 

(3)  The  National  Mall  between  14th  and  1st  Streets . r. . 

November  1  through  March  1. 

December  7  through  February  10. 

January  6  through  January  30. 

(E)  Maps  of  designated  portions  of  paragraph  (g)(4)(iii){B)  of  this  section  are 
Pennsylvania  Avenue,  National  Historic  as  follows: 

Park  and  Sherman  Park  referred  to  in  bilung  code  4312-jk-p 
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NPS  Property  I  I  PIC  Portable  Toilet 
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(iv)  Other  demonstrations  or  special 
events  are  permitted  in  park  areas  under 
permit  for  the  National  Celebration 
Events  listed  in  paragraph  (g)(4)(ii)  of 
this  section  to  the  extent  that  they  do 
not  significantly  interfere  with  the 
National  Celebration  Events.  Except  for 
Inaugural  ceremony  activities,  no 
activity  containing  structures  is 
permitted  closer  than  50  feet  to  another 
activity  containing  structures  without 
the  mutual  consent  of  the  sponsors  of 
those  activities. 


(v)  NFS  will  issue  a  permit  for  a 
demonstration  on  the  White  House 
sidewalk  and  in  Lafayette  Park  at  the 
same  time  only  if  the  requirements  of 
this  paragraph  are  met.  The 
organization,  group,  or  other  sponsor  of 
the  demonstration  must  undertake  in 
good  faith  all  reasonable  action, 
including  the  provision  of  sufficient 
marshals,  to  ensure  that  the  sponsor: 

(A)  Maintains  good  order  and  self- 
discipline  in  conducting  the 
demonstration  and  any  necessary 
movement  of  persons;  and 


(B)  Observes  the  numerical 
limitations  and  waiver  provisions 
described  in  paragraphs  (g)(5)(i)  and  (ii) 
of  this  section. 

(vi)  NPS  will  issue  permits 
authorizing  demonstrations  or  .special 
events  for  the  periods  shown  in  the 
following  table.  NPS  may  extend  these 
periods  for  demonstrations  only,  unless 
another  application  requests  use  of  the 
particular  area  and  that  application 
precludes  double  occupancy. 


Park  area 

Permit  validity 
period 

Permit  validity  period  for  inaugural  activities 

(A)  White  House  area,  except 
the  Ellipse. 

(B)  The  Ellipse  and  all  other 
park  areas. 

7  days  . 

4  months  . 

Between  October  24  through  April  1  for  reasonable  and  necessary  set-up  and  take-down 
activities  for  the  White  House  Sidewalk  and  Lafayette  Park. 

Between  December  7  through  February  10  for  reasonable  and  necessary  set-up  and  take- 
j  down  activities  for  Pennsylvania  Avenue,  National  Historic  Park  and  Sherman  Park. 

★  *  *  *  * 

Dated:  October  31,  2008. 

Lyle  Laverty, 

Assistant  Secretary  of  the  Interior  for  Fish 
,  and  Wildlife  and  Parks. 

[FR  Doc.  E8-27047  Filed  11-14-08;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37CFR  Parts  1  and  11 
[Docket  No.:  PTO-C-2005-001 3] 

RIN  0651-AB55 

Changes  to  Representation  of  Others 
Before  the  United  States  Patent  and 
Trademark  Office 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (Office)  is  adopting 
new  rules  governing  the  conduct  of 
individuals  registered  to  practice  before 
the  Office.  The  Office  is  adopting  a  new 
rule  that  provides  for  an  annual 
practitioner  maintenance  fee  for  those 
recognized  to  practice  before  the  Office 
in  patent  cases.  These  changes  will 
enable  the  Office  to  maintain  a  roster  of 
registered  practitioners  and, 
consequently,  better  protect  the  public 
from  unqualified  practitioners.  The 
Office  is  also  making  conforming 
amendments  to  37  CFR  1.21. 

DATES:  Effective  Date:  December  17, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  I.  Moatz  ,  Director  of  Enrollment 


and  Discipline  (OED  Director),  directly 
by  phone  at  (571)  272-6069;  by 
facsimile  to  (571)  273-6069  marked  to 
the  attention  of  Mr.  Moatz;  or  by  mail 
addressed  to:  Mail  Stop  OED-Ethics 
Rules,  U.S.  Patent  and  Trademark 
Office,  P.O.  Box  1450,  Alexandria, 
Virginia  22313-1450. 

SUPPLEMENTARY  INFORMATION:  Congress 
granted  express  authority  to  the  Office 
to  “establish  regulations,  not 
inconsistent  with  law,  which  *  *  *  may 
govern  the  recognition  and  conduct  of 
agents,  attorneys,  or  other  persons 
representing  applicants  or  other  parties 
before  the  Office.”  35  U.S.C.  2(b)(2)(D). 
Congress  also  provided  that  the 
“Director  may,  after  notice  and 
opportunity  for  a  hearing,  suspend  or 
exclude,  either  generally  or  in  any 
particular  case,  from  further  practice 
before  the  Patent  and  Trademark  Office, 

*  *  *  any  person,  agent,  or  attorney 

*  *  *  who  does  not  comply  with  the 
regulations  established  under  section 
2(b)(2)(D)  of  this  title.  *  *  *  The 
reasons  for  any  such  suspension  or 
exclusion  shall  be  duly  recorded.”  35 
U.S.C.  32.  In  so  doing,  Congress  vested 
express  and  implied  authority  with  the 
Office  to  prescribe  rules  of  procedure 
that  are  applicable  to  practitioners 
recognized  to  practice  before  the  Office. 
Section  41(d)  of  Title  35,  United  States 
Code,  authorizes  the  establishment  of 
fees  for  services  related  to  patents  and 
not  otherwise  specified. 

On  December  12,  2003,  the  Office 
published  Changes  to  Representation  of 
Others  Before  the  United  States  Patent 
and  Trademark  Office,  a  Notice  of 
Proposed  Rule  Making  in  the  Federal 
Register  (68  FR  69441),  1278  Off.  Gaz. 
Pat.  Office  22  ()an.  6,  2004),  proposing 
to  amend  parts  1  and  2  of  the  rules  and 


procedures  governing  patent  and 
trademark  prosecution  (Title  37  of  the 
Code  of  Federal  Regulations),  reserving 
part  10  and  introducing  part  11. 
Included  in  the  proposed  rules  for  part 
11  were  rules  governing,  inter  alia,  an 
annual  fee  for  practitioners  and 
procedures  for  both  collecting  the  fee 
and  informing  practitioners  who  do  not 
pay  the  fee  of  their  situation — 
principally  rules  1.21,  11.8  and  11.11. 
One  hundred  sixty-three  written 
comments  were  received.  Ninety  of 
these  written  comments  addressed  the 
proposed  annual  practitioner  fee 
requirement. 

Following  receipt  and  consideration 
of  the  comments  to  the  proposed  rules 
in  the  December  12,  2003  Notice 
regarding  an  annual  fee  and  procedures 
for  both  collecting  the  fee  and  informing 
practitioners  who  do  not  pay  the  fee  of 
their  situation,  the  Office  is  prepared  to 
proceed  to  final  rule  making.  The  fee  in 
the  final  rules  is  referenced  as  the 
annual  practitioner  maintenance  fee. 
The  primary  purposes  for  adopting  a  fee 
and  procedures  for  both  collecting  the 
fee  and  informing  practitioners  who  do 
not  pay  the  fee  of  their  situation  is  to 
maintain  a  roster  of  registered 
practitioners,  including  affording 
practitioners  due  process,  protecting  the 
public,  preserving  the  integrity  of  the 
Office,  and  maintaining  high 
professional  standards. 

A  registered  practitioner  in  active 
status  is  one  who  is  able  to  represent 
clients  and  conduct  business  before  the 
USPTO  in  patent  cases.  To  maintain 
activ'e  status,  the  practitioner  would  pay 
the  annual  practitioner  maintenance  fee 
required  under  §§  1.21(a)(7)(i)  and 
11.8(d). 
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An  individual  granted  limited 
recognition  under  §  11.9(b)  is  one  who 
is  able  to  represent  clients  and  conduct 
business  before  the  USPTO  in  patent 
cases  under  specified  conditions.  To 
maintain  limited  recognition,  the 
individual  would  pay  the  annual 
practitioner  maintenance  fee  required 
under  §§  1.21(a)(8)  and  11.8(d). 

A  registered  practitioner  in 
administrative  inactive  status  or  in 
voluntary  inactive  status  would  be 
prohibited  from  representing  applicants 
or  other  parties  and  continuing  to 
practice  before  the  Office  in  patent 
cases.  Administrative  inactive  status  is 
applied  only  to  a  practitioner  who  is  an 
employee  of  the  USPTO,  such  as  a 
patent  examiner,  and  to  judges. 
Voluntary  inactive  status  is  available  to 
practitioners  who  have  retired  or  are 
unable  to  continue  their  practice,  but 
still  desire  to  maintain  a  recognized 
professional  association  with  the 
USPTO.  Neither  administrative  inactive 
status  nor  voluntary  inactive  status  is 
available  to  persons  having  limited 
recognition. 

A  registered  practitioner  under 
administrative  inactive  status  is  not 
responsible  for  payment  of  the  annual 
practitioner  maintenance  fee  while  in 
this  status.  A  registered  practitioner 
under  voluntary  inactive  status  is 
responsible  for  paying  a  reduced  annual 
practitioner  maintenance  fee  during  the 
period  of  inactivation.  For  the  purposes 
of  this  section,  the  fee  for  a  registered 
practitioner  in  voluntary  inactive  status 
is  $25.  If  a  condition  occurs  that 
automatically  terminates  a  practitioner’s 
administrative  inactive  status,  e.g., 
separation  from  the  USPTO,  it  would  be 
permissible  for  that  practitioner  to  seek 
a  voluntary  inactive  status  where  the 
practitioner  does  not  intend  to  represent 
clients  and  practice  before  the  Office  but 
still  desires  to  maintain  a  professionally 
recognized  association  with  the  Office. 

A  registered  practitioner  who  failed  to 
pay  the  annual  practitioner  maintenance 
fee  required  under  §  11.8(d)  would  be 
administratively  suspended.  A 
registered  practitioner  under  active 
status  can  be  administratively 
suspended  for  failure  to  comply  with 
payment  of  the  annual  practitioner 
maintenance  fee.  A  registered 
practitioner  under  voluntary  inactive 
status  can  be  administratively 
suspended  for  failure  to  comply  with 
payment  of  the  reduced  annual 
practitioner  maintenance  fee.  An 
individual  granted  limited  recognition 
who  failed  to  pay  the  annual 
practitioner  maintenance  fee  required 
under  §  11.8(d)  would  be 
administratively  suspended. 


The  final  rules  will  be  applied  as  of 
the  effective  date  of  the  final  rules, 
without  retroactive  effect.  For  example, 
a  person  registered  in  the  fiscal  year  in 
which  the  final  rules  become  effective 
would  not  be  required  to  pay  the  annual 
practitioner  maintenance  fee  in  that 
fiscal  year.  A  further  example  is  that 
unless  a  registered  practitioner  is  in 
administrative  inactive  status  or 
voluntary  inactive  status  in  the  fiscal 
year  in  which  the  final  rules  become 
effective,  a  registered  practitioner  must 
pay  the  annual  practitioner  maintenance 
fee  for  active  status.  Still,  a  further 
example  is  that  if  the  final  rules  become 
effective  in  fiscal  year  2009,  no  fees 
under  the  final  rules  are  due  for  fiscal 
year  2008.  For  purposes  of  these  rules, 
the  fiscal  year  begins  on  October  1  and 
ends  on  September  30. 

Discussion  of  Specific  Rules 

Title  37  of  the  Code  of  Federal 
Regulations,  Part  11,  is  amended  as 
follows:  Paragraph  (d)  of  §  11.8 
introduces  an  annual  practitioner 
maintenance  fee  to  be  paid  by  registered 
practitioners  in  active  status  and 
persons  granted  limited  recognition 
under  §  11.9(b)  to  practice  in  patent 
cases  before  the  Office.  The  amount  of 
the  fee  is  set  forth  in  §§  1.21(a)(7)(i)  and 
1.21(a)(8),  respectively.  Adequate  notice 
of  the  due  date  for  the  annual 
practitioner  maintenance  fee  will  be 
published  and  sent  to  practitioners  in 
advance.  Failure  to  comply  with  these 
rules  would  subject  a  registered 
practitioner  or  person  granted  limited 
recognition  to  administrative 
suspension  set  forth  in  §  11.11(b).  In  the 
past,  the  fees  paid  by  applicants  and 
patentees  have  supported  the  costs  of 
the  activities  that  maintain  the  patent 
practitioner’s  community  reputation  for 
integrity.  The  annual  practitioner 
maintenance  fee  is  introduced  pursuant 
to  35  U.S.C.  2(b)(2)(D)  and  41(d).  The 
annual  practitioner  maintenance  fee 
will  recover  the  estimated  average  cost 
to  the  Office  for  the  roster  maintenance 
process,  including  the  costs  of  operating 
the  disciplinary  system.  Maintaining  the 
roster  of  registered  practitioners  up-to- 
date  includes,  for  example,  (i) 
processing  additions  to  and  deletions 
from  the  roster,  (ii)  maintaining  current 
practitioner  address/telephone/e-mail 
information,  (iii)  daily  updating  the 
roster  with  new  changes  of  address,  (iv) 
conducting  investigations  of  alleged 
practitioner  misconduct,  and  (v) 
conducting  disciplinary  proceedings 
against  practitioners.  With  an  annual 
practitioner  maintenance  fee,  the  Office 
will  fund  the  disciplinary  system  as 
State  disciplinary  jurisdictions  do,  by 
fees  from  the  bar  members.  Bar 


disciplinary  activities  are  generally 
regarded  as  being  in  the  interest  of 
maintaining  the  Bar’s  reputation  for 
integrity  and  supporting  the  willingness 
of  potential  clients  to  engage  the 
services  of  practitioners.  The  continual 
updating  of  the  USPTO  roster  is  also  in 
the  interest  of  assuring  that  registered 
practitioners  are  identified  to  the  public 
they  seek  and  are  authorized  to  serve.  It 
is  problematic  to  charge  patent 
applicants  for  this  activity  since  few 
patent  applicants  file  grievances  against 
practitioners.  Many  of  the  filed 
grievances  concern  patent  applications 
that  were  not  filed;  applications  that 
were  filed  or  prosecuted  improperly; 
applications  that  should  not  have  been 
filed  in  the  first  place;  or  patent 
applicants  who  have  not  received  the 
benefit  of  competent  counsel.  The 
anomaly  is  magnified  by  the  need  for 
disciplinary  action  concerning 
practitioners  who  have  been  convicted 
of  felonies  or  have  been  disciplined  by 
state  bars  for  matters  other  than  practice 
before  the  Office.  By  adopting  an  annual 
practitioner  maintenance  fee  to  be  paid 
by  registered  practitioners,  the  cost  of 
these  activities  is  focused  on  those 
served  by  the  roster  maintenance  and 
disciplinary  system — registered 
practitioners,  not  applicants.  Thus, 
USPTO  will  recover  the  costs  associated 
with  these  activities  from  the 
practitioners  instead  of  the  public  in 
general.  The  funds  received  from  the 
annual  practitioner  maintenance  fee 
would  be  directed  to  this  process.  The 
annual  practitioner  maintenance  fee 
would  not  be  imposed  on  persons 
during  the  fiscal  year  in  which  they  are 
first  registered  or  recognized  to  practice 
before  the  Office. 

Paragraph  (a)  of  §  11.11  provides  for 
requiring  practitioners  to  notify  the  OED 
Director  of  their  postal  address  and 
telephone  number  for  his  or  her 
business,  as  well  as  every  change 
thereto.  Additionally,  it  requires 
practitioners  to  notify  the  OED  Director 
of  up  to  three  e-mail  addresses  for  their 
business  and  every  change  to  their  e- 
mail  addresses.  Notice  of  the  change  of 
address  or  telephone  number  must  be 
given  within  thirty  days  of  the  date  of 
the  change.  Practitioners  are  encouraged 
to  provide  their  business  e-mail  address 
to  fecilitate  the  Office’s  ability  to 
communicate  with  the  practitioners.  A 
practitioner  who  is  an  attorney  in  good 
standing  with  the  bar  of  the  highest 
court  of  one  or  more  states  is  also 
required  to  provide  the  OED  Director 
with  the  state  bar  identification  number 
associated  with  each  membership.  This 
will  enable  the  OED  Director  to 
distinguish  between  individual 
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attorneys  having  the  same  or  similar 
names.  Further,  the  section  identifies 
the  information  that  the  OED  Director 
will  routinely  publish  on  the  roster 
about  each  registered  practitioner 
recognized  to  practice  before  the  Office 
in  patent  cases. 

Paragraph  (b)  of  §  11.11  provides  for 
administrative  suspension  for  failure  to 
comply  with  the  payment  of  the  annual 
practitioner  maintenance  fee  required 
by  §  11.8(d). 

Paragraph  (b)(1)  of  §  11.11  provides 
that  the  OED  Director  will  mail  a  notice 
to  the  practitioner  advising  of 
noncompliance,  stating  the 
consequences  of  administrative 
suspension  under  paragraph  (b)(5)  of 
this  section  if  noncompliance  is  not 
timely  remedied,  and  the  requirements 
for  reinstatement  under  paragraph  (f)  of 
this  section.  The  notice  also  will 
demand  compliance  within  sixty  days 
and  payment  of  a  delinquency  fee.  The 
notice  also  will  be  published.  Paragraph 
(b)(1)  of  §  11.11  introduces  payment  of 
the  delinquency  fee.  The  amount  of  the 
fee  is  set  forth  in  §  1.21(a)(9)(i).  The 
amount  of  the  fee  is  set  to  recover  the 
estimated  average  cost  to  the  Office  for 
processes  associated  with  a  practitioner 
w'ho  is  delinquent  in  payment  of  the 
annual  practitioner  maintenance  fee. 

Paragraph  (b)(2)  of  §  11.11  provides 
that  upon  failure  to  comply  with  the 
notice  and  demand  within  the  allowed 
time,  the  OED  Director  will  send  to  the 
attorney,  agent  or  person  granted 
limited  recognition  a  Rule  to  Show 
Cause  as  to  why  he  or  she  should  not 
be  administratively  suspended  and  no 
longer  permitted  to  practice  before  the 
Office  in  patent  matters,  or  hold  himself 
or  herself  out  as  being  registered  or 
recognized  to  practice  before  the  Office 
in  patent  matters.  The  OED  Director 
shall  file  a  copy  of  the  Rule  to  Show 
Cause  with  the  USPTO  Director. 

Paragraph  (b)(3)  of  §  11.11  provides 
that,  within  30  days  of  the  OED  Director 
sending  the  Rule  to  Show  Cause,  the 
attorney,  agent  or  person  granted 
limited  recognition  may  file  a  response 
to  the  Rule  to  Show  Cause  with  the 
USPTO  Director  and,  if  so,  that  the  OED 
Director  may  file  a  reply  thereto.  Under 
this  section  the  USPTO  Director  hears 
the  matter  on  the  documentary  record 
and  imposes  the  administrative 
suspension  unless  the  USPTO  Director 
determines  that  there  is  a  genuine  issue 
of  material  fact  regarding  notice  or  the 
failure  to  pay  the  requisite  fees. 

Paragraph  (b)(4)  of  §  11.11  provides 
that  an  administratively  suspended 
attorney,  agent  or  person  granted 
limited  recognition  continues  to  be 
responsible  for  paying  his  or  her  annual 


practitioner  maintenance  fee  required 
-by  §  11.8(d). 

Paragraph  (b)(5)  of  §  11.11  provides 
that  an  administratively  suspended 
attorney,  agent  or  person  granted 
limited  recognition  remains  subject  to 
investigation  and  discipline  for  his  or 
her  conduct  prior  to,  during,  or  after  the 
period  he  or  she  was  administratively 
suspended. 

Paragraph  (b)(6)  of  §  11.11  provides 
that  an  administratively  suspended 
attorney,  agent  or  person  granted 
limited  recognition  cannot  practice 
before  the  Office  in  patent  cases  while 
under  administrative  suspension.  An 
administratively  suspended  attorney, 
agent  or  person  granted  limited 
recognition  who  does  not  promptly 
obtain  reinstatement  must  comply  with 
applicable  ethics  rules  concerning 
withdrawal  from  representation.  An 
administratively  suspended  attorney, 
agent  or  person  granted  limited 
recognition  who  knows  he  or  she  has 
been  administratively  suspended  will  be 
subject  to  discipline  for  failing  to 
comply  with  the  provisions  of  this 
paragraph. 

Paragraph  (c)(1)  of  §  11.11  provides 
for  administrative  inactivation  of  a 
registered  practitioner  who  becomes 
employed  by  the  Office.  The 
practitioner  is  not  responsible  for 
payments  of  the  annual  practitioner 
maintenance  fee  each  complete  fiscal 
year  while  the  practitioner  is  in 
administratively  inactive  status. 

Paragraph  (c)(2)  of  §  11.11  provides 
for  administrative  inactivation  of  a 
registered  practitioner  who  is  a  judge  of 
a  court  of  record,  full-time  court 
commissioner,  U.S.  bankruptcy  judge, 
U.S.  magistrate  judge,  or  a  retired  judge 
who  is  eligible  for  temporary  judicial 
assignment  and  is  not  engaged  in  the 
practice  of  law.  The  practitioner  is  not 
responsible  for  payments  of  the  annual 
practitioner  maintenance  fee  each 
complete  fiscal  year  while  the 
practitioner  is  in  administratively 
inactive  status. 

Paragraph  (d)  of  §  11.11  provides  for 
voluntary  inactivation  of  a  registered 
practitioner.  This  section  accommodates 
a  registered  practitioner  who,  at  the  time 
of  the  request,  does  not  represent  clients 
before  the  USPTO  but  still  desires  to 
maintain  a  recognized  professional 
association  with  the  USPTO.  The 
USPTO  will  not  inquire  into  reasons  for 
seeking  voluntary  inactivation  except 
that  voluntary  inactivation  will  be 
denied  if  the  practitioner  is  delinquent 
in  paying  an  annual  practitioner 
maintenance  fee  or  a  delinquency  fee. 
Voluntary  inactivation  will  not  preclude 
the  USPTO  from  inquiring  or  continuing 
to  inquire  into  possible  ethical 


violations  by  the  practitioner  or  ., 
imposing  discipline  therefor.  Reasons 
for  seeking  voluntary  inactivation  may 
include  retirement,  health  condition  of 
the  practitioner  (long-term  illnesses),  or 
a  practitioner’s  decision  to  practice  in 
another  substantive  area. 

Paragraph  (d)(1)  of  §  11.11  provides 
that  a  registered  practitioner  may  seek 
voluntary  inactivation  by  filing  a 
written  request  to  be  endorsed  as 
inactive. 

Paragraph  (d)(2)  of  §  11.11  provides 
that  a  registered  practitioner  whose 
status  has  been  changed  to  a  voluntary 
inactive  status  continues  to  be 
responsible  for  paying  his  or  h^r  annual 
practitioner  maintenance  fee  required 
by  §  11.8(d)  for  such  status.  Paragraph 
(d)(2)  of  §  11.11  introduces  payment  of 
the  annual  practitioner  maintenance  fee 
for  inactive  status.  The  amount  of  the 
fee,  $25,  is  set  forth  in  §  1.21(a)(7)(ii). 
The  amount  of  the  fee  is  set  to  recover 
the  estimated  average  cost  to  the  Office 
for  processes  associated  with  a 
practitioner  who  is  in  inactive  status. 

Paragraph  (d)(3)  of  §  11.11  provides 
that  a  registered  practitioner  in 
voluntary  inactive  status  is  still  subject 
to  investigation  and  discipline  for 
ethical  violations  during  the  period  of 
inactivation. 

Paragraph  (d)(4)  of  §  11.11  provides 
that  a  registered  practitioner  in  arrears 
in  annual  practitioner  maintenance  fees 
or  under  administrative  suspension  for 
fee  delinquency  is  ineligible  to  seek  or 
enter  into  voluntary  inactive  status. 

Paragraph  (d)(5)  of  §  11.11  provides 
that  a  registered  practitioner  may  not 
practice  before  the  Office  in  patent  cases 
while  under  voluntary  inactive  status.  A 
practitioner  in  voluntary  inactive  status 
will  be  subject  to  discipline  for  failing 
to  comply  with  the  provisions  of  this 
paragraph.  A  voluntary  inactive 
practitioner  must  comply  with 
applicable  ethics  rules  concerning 
withdrawal  from  representation. 

Paragraph  (d)(6)  of  §  11.11  provides 
for  restoration  to  active  status  of  a 
registered  practitioner  who  is  in 
voluntary  inactive  status  in  accordance 
with  §  11.11(d).  Paragraph  (d)(6)  of 
§  11.11  introduces  payment  of  the  fee 
for  requesting  restoration  to  active  status 
from  voluntary  inactive  status.  The 
amount  of  the  fee  is  set  forth  in 
§  1.21(a)(7)(iii).  The  amount  of  the  fee  is 
set  to  recover  the  estimated  average  cost 
to  the  Office  for  processing  the  request. 
The  Office  provides  options  for 
practitioners  who  are  no  longer 
attorneys  in  good  standing  at  their  state 
bars  but  seek  active  status  before  the 
USPTO.  Since  practitioners  before  the 
USPTO  need  not  be  attorneys,  a 
practitioner  who  has  ceased  to  be  a 
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member  in  good  standing  of  the  bar  of 
the  highest  court  of  a  state  for  reasons 
other  than  ethical  grounds  may  still  seek 
to  represent  clients  in  patent  matters 
before  the  USPTO  as  a  patent  agent.  It 
becomes  necessary  to  ensure  that 
attorneys  who  are  no  longer  members  in 
good  standing  in  a  state  bar  explain  the 
basis  of  such  status  when  seeking 
restoration  to  active  status  before  the 
USPTO.  This  section  seeks  to  avoid  the 
possibility  that  an  attorney  under  a 
disciplinary  proceeding  or  investigation 
in  another  disciplinary  jurisdiction 
circumvents  the  obligation  of  informing 
the  USPTO  of  any  matter  that 
detrimentally  impacts  the  determination 
of  the  practitioner’s  moral  character. 

Any  registered  practitioner  who  is 
voluntarily  inactivated  pursuant  to 
paragraph  (d)  of  this  section  and  who  is 
a  licensed  attorney  may  comply  with 
the  submission  of  information  and 
material  pertaining  to  the  practitioner’s 
moral  character  on  proof  of  being  a 
member  in  good  standing  with  the 
highest  court  of  each  state  in  which  the 
practitioner  is  licensed  to  practice.  If  the 
registered  practitioner  is  no  longer  a 
member  in  good  standing  of  the  highest 
court  of  another  jurisdiction,  the 
practitioner  must  submit  a  signed 
declaration  or  affidavit  explaining  the 
circumstances  surrounding  the 
practitioner’s  status  in  the  other 
jurisdiction  to  the  satisfaction  of  the 
OED  Director  that  the  reason  for  not 
being  a  member  in  good  standing  is  not 
predicated  on  moral  character.  If  the 
statement  submitted  is  not  to  the 
satisfaction  of  the  OED  Director,  the 
OED  Director  may  decline  restoration  to 
active  status  on  grounds  of  present  lack 
of  good  moral  character  and  reputation 
as  set  forth  in  §  11.7.  An  adverse 
decision  by  the  OED  Director  is 
reviewable  under  §  11.2.  This  does  not 
preclude  the  practitioner  from 
submitting  additional  evidence  to 
establish  the  requisite  moral  character. 

Paragraph  (d)(6)  of  §  11.11  also 
introduces  payment  of  balance  due 
upon  restoration  to  active  status  from 
voluntary  inactive  status.  The  amount  of 
the  fee  is  set  forth  in  §  1.21(a)(7)(iv).  The 
amounfof  the  fee  is  set  to  recover  the 
balance  of  the  estimated  average  cost  to 
the  Office  for  maintaining  the  roster.  It 
is  the  difference  between  the  annual 
practitioner  maintenance  fee  for 
registered  attorney  or  ageTit  in  active 
status,  $118,  and  the  annual  practitioner 
maintenance  fee  for  registered  attorney 
or  agent  in  voluntary  inactive  status, 

$25.  The  annual  practitioner 
maintenance  fee  has  increased  from 
$100  proposed  in  December  2003,  to 
$118  adopted  in  the  final  rules.  In  the 
nearly  five  years  since  the  fee  was 


proposed,  the  number  of  registered 
practitioners  has  increased  from  28,835 
in  December  2003  to  more  than  36,400 
in  July  2008,  and  the  staff  of  the  Office 
of  Enrollment  and  Discipline  has  been 
increased  to  maintain  the  enlarging 
roster  of  registered  practitioners.  The 
increase  in  the  fee  is  a  reflection  of 
changes  in  the  consumer  price  index 
and  staffing  adjustments  from  the  time 
the  rule  was  proposed. 

Paragraph  (e)  of  §  11.11  allows  for 
resignation  from  practice  before  the 
Office  of  a  registered  practitioner  who  is 
neither  under  investigation  under 
§11.22  for  a  possible  violation  of  the 
Mandatory  Disciplinary  Rules  identified 
in  §  10.20(b)  of  Part  10,  subject  to 
discipline  under  §  11.24  or  §  11.25,  nor 
subject  to  an  adverse  probable  cause 
determination  by  a  panel  of  the 
Committee  on  Discipline  under 
§  11.23(b). 

Paragraph  (f)  of  §  11.11  establishes  a 
procedure  for  administrative 
reinstatement  of  a  registered  practitioner 
who  has  been  administratively 
suspended  pursuant  to  §  11.11(b)  or 
who  has  resigned  pursuant  to  §  11.11(d). 
Paragraph  (f)  provides  for  payment  of 
the  annual  practitioner  maintenance  fee 
set  forth  §  1.21(a)(7)  for  registered  patent 
attorneys  of  agents,  or  the  annual 
practitioner  maintenance  fee  set  forth  in 
§  1.21(a)(8)  for  persons  granted  limited 
recognition.  Paragraph  (f)  of  §  11.11  also 
introduces  payment  of  both  the 
delinquency  fee  and  the  administrative 
reinstatement  fee  by  the  practitioner. 

The  amount  of  the  delinquency  fee  is  set 
forth  in  §  1.21(a)(9)(i).  The  amount  of 
the  administrative  reinstatement  fee  is 
set  forth  in  §  1.21(a)(9)(ii).  The  amount 
of  the  delinquency  fee  is  set  to  recover 
the  estimated  average  cost  to  the  Office 
for  processes  associated  with  a 
practitioner  who  is  delihquent  in 
payment  of  annual  practitioner 
maintenance  fee.  The  amount  of  the 
administrative  reinstatement  fee  is  set  to 
recover  the  estimated  average  cost  to  the 
Office  for  processes  associated  with  an 
application  for  reinstatement.  A 
practitioner  who  resigned  or  was 
administratively  suspended  for  two  or 
more  years  before  the  date  the  Office 
receives  a  completed  application  from 
the  person  must  also  pass  the 
registration  examination  under 
§11.7(b)(l)(ii). 

Response  to  comments:  The  Office 
published  a  notice  proposing  changes  to 
the  Office’s  rules  governing  disciplinary 
proceedings  for  attorneys,  registered 
patent  agents  and  persons  granted 
limited  recognition  to  practice  before 
the  Office.  See  Changes  to 
Representation  of  Others  Before  the 
United  States  Patent  and  Trademark 


Office-,  Notice  of  proposed  rulemaking, 
68  FR  69442  (Dec.  12,  2003),  1278  Off. 
Gaz.  Pat.  Office  22  (Jan.  6,  2004) 
(proposed  rule).  The  Office  received  one 
hundred  sixty-three  comments  (from 
intellectual  property  organizations  and 
patent  practitioners)  in  response  to  this 
notice.  The  Office’s  responses  to  the 
ninety  comments  regarding  an  annual 
practitioner  maintenance  fee  follow: 

Comment  1:  A  number  of  comments 
noted  that  the  staggered  quarterly 
schedule  of  annual  fee  due  dates  set 
forth  in  the  proposed  rule  would  create 
an  undue  administrative  burden  on 
practitioners,  particularly  those  who 
practice  in  large  law  firms,  and  would 
increase  the  possibility  of  confusion  and 
inadvertent  nonpayment  of  the  fee.  The 
comments  indicated  a  single  due  date 
for  all  practitioners  would  reduce  the 
administrative  burden  on  practitioners 
and  the  Office,  and  would  reduce  the 
risk  of  inadvertent  nonpayment. 

Response:  The  suggestion  in  the 
comments  has  been  adopted.  The 
staggered  quarterly  schedule  has  been 
eliminated  in  favor  of  a  single  annual 
due  date  for  all  practitioners. 

Comment  2:  A  large  number  of 
comments,  citing  past  history,  raised 
concern  that  annual  practitioner 
maintenance  fee  payments  would  be 
diverted,  and  therefore  opposed  the 
annual  practitioner  maintenance  fee  on 
the  basis  that  the  fees  would  not  be  used 
to  operate  the  roster  maintenance 
process,  including  the  disciplinary 
system. 

Response:  The  USPTO  has  operated 
with  full  access  to  fee  collections  for  the 
past  four  years.  Annual  practitioner 
maintenance  fees  collected  under 
section  11.8(d)  will  be  used  to  support 
maintenance  of  the  roster  of  registered 
attorneys  and  agents,  including  the 
disciplinary  system. 

Comment  3:  Several  comments  raised 
concern  that  proposed  section  11.8(d) 
did  not  require  separate  notice  to 
practitioners  of  the  payment  due  date 
and,  therefore,  that  practitioners  would 
be  more  likely  to  inadvertently  overlook 
payment  of  the  fee. 

Response:  The  suggestion  to  add  a 
specific  notice  provision  in  section 
11.8(d)  has  been  adopted.  Adequate 
notice  of  the  due  date  will  be  sent  to 
each  practitioner  at  the  last  address 
provided  pursuant  to  §  11.11(a)  and  will 
be  published  in  the  Official  Gazette  as 
well.  It  is  expected  that  notice  will  also 
be  published  on  the  USPTO  internet 
Web  site.  Pursuant  to  section  11.11(a), 
to  ensure  proper  delivery  of  notices 
potentially  affecting  a  practitioner’s 
status,  practitioners  are  required  to 
update  contact  information  within  30 
days  of  a  change.  The  USPTO  has 
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implemented  an  on-line  customer 
interface  that  will  allow  a  practitioner  to 
access  his  or  her  records  with  a 
username  and  password  and  to  directly 
update  address  and  contact  information. 
Additionally,  under  ll.ll(bKl), 
whenever  it  appears  that  a  registered 
patent  attorney,  a  registered  patent  agent 
or  a  person  granted  limited  recognition 
has  failed  to  comply  with  §  11.8(d),  the 
OED  Director  shall  publish  and  send  a 
notice  to  the  attorney,  agent  or  person 
granted  limited  recognition  advising  of 
the  noncompliance,  the  consequence  of 
being  administratively  suspended  under 
paragraph  (b)(5)  of  this  section  if 
noncompliance  is  not  timely  remedied, 
and  the  requirements  for  reinstatement 
under  paragraph  (f)  of  this  section.  The 
notice  shall  be  published  and  sent  to  the 
attorney,  agent  or  person  granted 
limited  recognition  by  mail  to  the  last 
postal  address  furnished  under 
paragraph  (a)  of  this  section  or  by  e-mail 
addressed  to  the  last  q-mail  addresses 
furnished  under  paragraph  (a)  of  this 
section. 

Comment  4:  Several  comments  raised 
concern  as  to  potential  prejudice  to 
clients  in  cases  where  an  attorney 
handling  a  matter  continues  to  make 
submissions  to  the  USPTO  after  the 
attorney  has  been  administratively 
suspended  for  failure  to  pay  the  annual 
fee  and  inquired  as  to  how  the  USPTO 
would  treat  such  submissions. 

Response:  Individuals  representing 
others  before  the  Office  are  expected  at 
all  times  to  meet  the  requirements  for 
practice  before  the  Office.  Maintaining 
good  standing  and  accurate  contact 
information  is  the  responsibility  of  the 
practitioner.  Practitioners  who  properly 
update  contact  information  on  file  with 
the  Office  of  Enrollment  and  Discipline 
should  receive  ample  notice  of 
deadlines  for  payment  of  the  annual 
practitioner  maintenance  fee  and  missed 
payment  before  the  practitioner  would 
be  administratively  suspended.  A 
practitioner  who  has  been 
administratively  suspended  may  request 
an  active  member  in  his  or  her  firm  to 
timely  file  papers  requiring  a 
practitioner’s  signature.  Nonetheless,  a 
paper  submitted  in  good  faith  by  a 
practitioner  who  does  not  know  that  he 
or  she  has  been  administratively 
suspended  for  failure  to  pay  the  annual 
practitioner  maintenance  fee  will  be 
treated  as  unsigned.  In  the  case  of  a  new 
complete  application,  the  applicant  will 
receive  a  filing  date  because  the 
signature  of  an  attorney  or  agent  on 
transmittal  papers  is  not  required.  In  the 
case  of  an  unsigned  bona  fide  response 
to  an  Office  action,  the  submission  wnll 
be  treated  in  accordance  with  37  CFR 
1.135(c),  and  applicant  may  be  given  a 


new  period  of  time  to  supply  the 
omission.  Practitioners  should  be  aware, 
however,  that  submission  of  a  response 
having  an  omission  may  affect  patent 
term  adjustment  pursuant  to  37  CFR 
1.704(c)(7).  In  the  case  of  an  is.sue  fee 
payment,  an  unsigned  issue  fee 
transmittal  form  may  lead  to 
abandonment  of  the  application,  in 
which  case  a  petition  to  revive  would  be 
required. 

Comment  5:  Several  comments 
asserted  government  patent  attorneys 
and  agents  earn  considerably  less  than 
the  average  annual  income  of  patent 
attorneys  and  agents  in  the  United 
States,  and  indicated  a  proposed  SlOO 
annual  fee  therefore  would  be 
excessively  burdensome  on  government 
patent  attorneys  and  agents.  The 
comment  suggested  a  reduced  annual 
fee  for  attorneys  and  agents  employed 
by  the  government.  Similar  comments 
were  received  with  respect  to  part-time 
practitioners,  solo  practitioners  and 
small  law'  firms. 

Response:  The  suggestion  of  a 
reduced  annual  practitioner 
maintenance  fee  for  specific  groups  of 
active  practitioners  has  not  been 
adopted.  Tbe  assertion  in  the  comment 
that  the  average  annual  income  for 
government  patent  attorneys  and  agents 
of  approximately  S80,000  is  not 
supported  in  the  comment.  In  any  event, 
a  Si  18  annual  practitioner  maintenance 
fee  for  an  individual  with  an  annual 
income  of  $80,000  represents  about  one 
seventh  of  one  percent  of  the  annual 
income,  w'hich  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  practitioners.  The 
costs  of  maintaining  the  roster, 
including  conducting  disciplinary 
investigations  regarding  practitioners  in 
such  groups,  is  independent  of  the 
practitioner's  income.  Accordingly, 
having  a  single  fee  for  all  active 
practitioners  is  appropriate  and  fair. 

Comment  6:  Several  comments 
suggested  the  annual  practitioner 
maintenance  fee  should  not  be 
instituted  because  collection  of  an 
annual  practitioner  maintenance  fee 
would  increase  the  administrative 
burden  on  the  Office  of  Enrollment  and 
Discipline,  thereby  offsetting  the 
collected  fees  with  increased 
administrative  costs. 

Response:  The  suggestion  has  not 
been  adopted.  The  Office  of  Enrollment 
and  Discipline  has  developed  a  system 
for  payment  of  annual  fees  through  an 
on-line  customer  interface  that  w'ill 
allow'  a  practitioner  to  submit  payments 
directly.  Additionally,  law'  firm  or 
corporate  administrators  will  be  able  to 
submit  payments  on  behalf  of  multiple 
practitioners.  The  system  will  minimize 


the  administrative  burden  on  the  Office 
of  Enrollment  and  Discipline.  Moreover, 
the  on-line  customer  interface  will 
allow  a  practitioner  to  directly  update 
address  and  other  contact  information, 
further  reducing  the  administrative 
burden  of  the  Office  by  obviating  the 
need  for  periodic  surveys  pursuant  to 
§10.11  and  the  reinstatement  fee 
previously  set  forth  in  §  1.21(a)(3). 
Annual  fee  payment  also  may  be 
submitted  by  mail  or  by  hand  delivery. 

It  is  also  noted  the  $118  annual 
practitioner  maintenance  fee  is  not 
calculated  to  pay  for  the  cost  of 
administering  a  continuing  education 
program  for  practitioners. 

Comment  7:  Several  comments 
asserted  Congress  has  not  provided 
statutory  authorization  for  the  collection 
of  an  annual  fee  assessed  against 
practitioners. 

Response:  The  annual  practitioner 
maintenance  fee  is  authorized  pursuant 
to  the  provisions  of  35  U.S.C.  2(b)(2)(D) 
and  41(d). 

Comment  8:  Several  comments 
suggested  State  bar  associations  carry 
out  a  broader  range  of  services  than  does 
the  Office  of  Enrollment  and  Discipline, 
and  therefore  asserted  that  an  annual 
practitioner  maintenance  fee  is 
unwarranted. 

Response:  The  $118  annual 
practitioner  maintenance  fee  is 
calculated  on  the  basis  of  the  cost  of 
maintaining  the  roster,  including  the 
disciplinary  system.  The  $118  figure  is 
not  based  on  services  that  are  not 
provided  by  the  Office  of  Enrollment 
and  Di.scipline. 

Comment  9:  Several  comments 
indicated  the  annual  practitioner 
maintenance  fee  discriminates  against 
patent  practitioners  over  trademark 
attorneys. 

Response:  The  Office  does  not 
maintain  a  roster  of  U.S.  attorneys 
authorized  to  represent  others  before  the 
Office  in  trademark  and  other  non¬ 
patent  matters,  and  therefore  these 
individuals  impose  a  lesser 
administrative  burden.  The  vast 
majority  of  disciplinary  investigations 
and  actions  involve  registered 
practitioners.  To  the  extent  an 
unregistered  practitioner  is  involved  in 
a  disciplinary  proceeding,  the  Office  has 
the  authority  to  seek  to  recover  the  cost 
of  the  proceeding  directly  from  the 
unregistered  practitioner. 

Comment  10:  One  comment  asserted 
that  many  practitioners  never  practice 
before  tbe  Office,  but  nonetheless  find 
value  in  maintaining  registration 
because  clients  often  prefer  to  have 
regi.stered  patent  practitioners  handling 
their  matters.  The  comment  suggested 
such  individuals  would  rarely  be  tbe 


Federal  Register/ Vol,  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations  67755 


basis  of  disciplinary  proceedings  at  the 
Office  and  therefore  should  not  have  to 
pay  an  annual  practitioner  maintenance 
fee. 

Response:  The  Office  incurs  the  same 
administrative  cost  of  maintaining  the 
roster  for  practitioners  who  never 
practice  as  well  as  active  practitioners. 
Moreover,  disciplinary  proceedings  are 
not  limited  to  conduct  arising  out  of 
practice  directly  before  the  Office,  and 
a  practitioner  who  does  not  practice 
may  have  an  increased  possibility  of 
client  complaints  stemming  from 
unfamiliarity  with  Office  practice.  It  is 
noted  that  a  practitioner  has  the  option 
of  requesting  voluntary  inactive  status 
under  section  11.11(d)  if  the  practitioner 
is  not  actively  representing  others  in 
patent  matters  before  the  Office. 

Comment  11:  Several  comments 
suggested  there  should  be  no  annual 
practitioner  maintenance  fee  for 
individuals  in  voluntary  inactive  status, 
and  indicated  the  reduced  annual 
practitioner  maintenance  fee  for 
voluntary  inactive  practitioners  should 
be  eliminated. 

Response:  The  suggestion  has  not 
been  adopted.  The  Office  continues  to 
incur  administrative  costs  in 
maintaining  voluntary  inactive 
practitioners  on  the  roster,  and 
voluntary  inactive  practitioners  may  be 
the  subject  of  disciplinary  investigation. 

Comment  12:  A  number  of  comments 
asserted  the  cost  of  administering  the 
roster  and  operating  the  disciplinary 
system  should  continue  to  be  funded 
from  application  fees  because 
practitioners  will  simply  pass  the  cost  of 
the  annual  practitioner  maintenance  fee 
on  to  clients  as  an  overhead  expense. 

Response:  The  suggestion  has  not 
been  adopted.  Like  state  bars,  the  cost 
of  administering  the  roster,  including 
operating  the  Office  disciplinary  system, 
is  properly  borne  primarily  by 
practitioners  rather  than  pro  se 
applicants  and  other  applicants. 

Comment  13:  Several  comments 
asserted  registration  is  a  one-time  event 
and  suggested  the  costs  of  maintaining 
the  roster  and  operating  the  disciplinary 
system  should  be  recovered  solely  from 
fees  collected  at  the  time  a  practitioner 
applies  for  registration  and  initial 
registration  fees. 

Response:  The  suggestion  has  not 
been  adopted.  Fees  collected  at  the  time 
a  practitioner  applies  for  registration 
(i.e.,  application  fee  and  examination 
fee)  recover  the  cost  of  processing 
applications  for  registration  and 
administering  the  registration 
examination:  the  initial  registration  fee 
recovers  the  administrative  costs  of 
initial  registration.  Maintaining  the 
roster,  including  the  disciplinary 


system,  are  not  one-time  events;  they  are 
ongoing  processes  incurring  ongoing 
costs. 

Comment  14:  One  comment  indicated 
the  annual  practitioner  maintenance  fee 
should  not  be  implemented  because  it 
would  create  an  economic  disincentive 
discouraging  students  and  unemployed 
scientists  from  taking  and  passing  the 
registration  examination. 

Response:  The  suggestion  has  not 
been  adopted.  Persons  newly  registered 
are  not  liable  for  annual  practitioner 
maintenance  during  the  fiscal  year  in 
which  they  are  first  registered. 
Individuals  may  choose  to  go  on 
voluntary  inactive  status  if  they  are  not 
practicing. 

Comment  15:  One  comment  asserted 
a  practitioner  may  not  be 
administratively  suspended  for  failure 
to  pay  an  annual  practitioner 
maintenance  fee  without  first  being 
afforded  notice  and  the  opportunity  for 
a  hearing. 

Response:  Under  Sec.  11.11(b), 
practitioners  will  be  given  advance 
notice  of  an  impending  administrative 
suspension  as  well  as  the  opportunity 
for  a  hearing. 

Comment  16:  One  comment  suggested 
administrative  suspension  for  failure  to 
pay  an  annual  practitioner  maintenance 
fee  would  infringe  on  the  right  to  free 
speech  by  preventing  the 
administratively  suspended  practitioner 
from  talking  to  another  person  about  a 
patent  application. 

Response:  An  administratively 
suspended  practitioner  would  be 
prohibited  from  practicing  before  the 
Office.  The  administratively  suspended 
practitioner  would  not  be  prohibited 
from  talking  to  another  person  about  a 
patent  application  so  long  as  the 
discussion  does  not  constitute  the 
practice  of  law  before  the  Office. 

Rule  Making  Considerations 

Regulatory  Flexibility  Act:  The  Deputy 
General  Counsel  for  General  Law, 

United  States  Patent  and  Trademark 
Office,  certified  to  the  Chief  Counsel  for 
Advocacy,  Small  Business 
Administration,  that  the  changes  in  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  5 
U.S.C.  605(b)).  The  provisions  of  the 
Regulatory  Flexibility  Act  relating  to  the 
preparation  of  a  regulatory  flexibility 
analysis  are  not  applicable  to  this  final 
rule  because  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  final  rule  assesses  a  $118  annual 
practitioner  maintenance  fee  upon 
registered  attorneys  and  agents  in  active 
status  and  individuals  granted  limited 


recognition  under  37  CFR  11.9(b).  The 
Office  estimates  that  approximately 
37,000  practitioners  will  be  subject  to 
this  fee  under  the  final  rule.  The  Office 
estimates  that,  in  2006,  the  average 
annual  income  in  the  United  States  of 
solo  practitioners  was  $231,777;  of 
patent  attorneys  who  are  partners  in 
private  firms,  $434,464;  of  patent 
attorneys  who  are  associates  in  private 
firms,  $152,677;  and  of  corporate  IP 
attorneys,  $198,109;  and  the  average 
annual  salary  of  patent  agents  in  a  firm 
in  the  United  States  was  $92,761. 

AIPLA  Report  of  the  Economic  Survey 
2007,  pp.  10, 1-21, 1-35, 1-58  and  F-25 
(2007).  Because  the  annual  practitioner 
maintenance  fee  is  less  than  one  seventh 
of  one  percent  of  practitioners  having  an 
average  annual  income  of  $92,761  or 
more,  this  fee  will  not  have  a  significant 
economic  impact  on  practitioners. 

It  is  estimated  that  annually  about  150 
practitioners  will  be  in  voluntary 
inactive  status.  Practitioners  who 
choose  voluntary  inactive  status  are  not 
required  to  pay  the  $118  annual 
practitioner  maintenance  fee.  Rather, 
these  practitioners  must  pay  a  $25 
annual  practitioner  maintenance  fee  that 
will  be  assessed  annually  to  registered 
attorneys  and  agents  in  voluntary 
inactive  status.  The  Office  estimates  that 
the  average  income  of  an  inactive 
practitioner  in  2006  would  have  been 
comparable  to  the  average  income  of  a 
household  the  same  year,  $66,570. 
Income,  Poverty,  and  Health  Insurance 
Coverage  in  the  United  States:  2006, 
Current  Population  Reports,  Consumer 
Income,  U.S.  Department  of  Commerce, 
pp.  27-29  (2007).  The  $25  annual 
practitioner  maintenance  fee  assessed 
annually  to  registered  attorneys  and 
agents  in  voluntary  inactive  status  is 
less  than  four  one-hundredth  of  one 
percent  of  a  household’s  annual  income. 
Thus,  this  fee  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

It  is  estimated  that  annually  about  ten 
practitioners  in  voluntary  inactive  status 
will  request  restoration  to  active  status. 
The  final  rule  imposes  a  $50  fee  for 
requesting  restoration  to  active  status 
from  voluntary  inactive  status.  As 
previously  noted,  the  Office  estimates 
that,  in  2008,  the  average  annual  income 
of  patent  attorneys  in  the  United  States 
is  over  $100,000,  and  the  average  annual 
income  of  patent  agents  in  the  United 
States  is  over  $90,000.  Thus,  the  $50  fee 
for  requesting  restoration  to  active  status 
from  involuntary  status  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

It  is  also  estimated  that  the  requests 
of  all  practitioners  in  voluntary  inactive 
status  for  restoration  to  active  status  will 


6'77~56  Federal  Register /Vol.  73,  No.  222 /Monday.  November  17,  2008 /Rules  a!nd  Regulatidtlfe* 


be  granted.  Thus,  these  practitioners 
(the  Office  estimates  that  there  will  be ' 
ten)  must  then  pay  the  balance  of  the 
annual  practitioner  maintenance  fee. 
These  practitioners  must  pay  an 
additional  $93  fee  for  the  balance  due 
upon  restoration  to  active  status  from 
voluntary  inactive  status  ($118  minus 
the  $25  inactive  status  fee  already  paid). 
As  previously  noted,  the  total  fee  of 
$118  will  not  have  a  significant 
economic  impact  on  practitioners 
because  it  represents  less  than  one 
seventh  of  one  percent  of  practitioners 
having  an  average  annual  income  of 
$92,761  or  more.  In  addition,  since  only 
approxiinately  ten  practitioners  out  of 
approximately  37,000  practitioners  are 
expected  to  be  affected  by  this  fee,  this 
fee  in  the  final  rule  will  not  impact  a 
substantial  number  of  small  entities. 

It  is  estimated  that  about  175 
practitioners  will  be  delinquent  in 
paying  their  annual  practitioner 
maintenance  fee.  The  final  rule  imposes 
a  $50  delinquency  fee.  This  fee  can  be 
avoided  in  its  entirety  by  simply  paying 
the  annual  fee  in  a  timely  manner. 

It  is  estimated  that  about  100 
practitioners  delinquent  in  paying  their 
annual  practitioner  maintenance  fee 
will  be  administratively  suspended  and 
will  seek  administrative  reinstatement. 
The  final  rule  imposes  a  $100 
administrative  reinstatement  fee.  Again, 
this  fee  can  be  avoided  in  its  entirety  by 
simply  paying  the  annual  fee  prior  to 
administrative  suspension. 

Even  assuming  mat  a  practitioner 
chooses  to  switch  fi:om  inactive  to  active 
status,  and  chooses  to  pay  the  fees  late 
(by  incurring  a  delinquency  fee, 
administrative  reinstatement  fee  and 
annual  practitioner  maintenance  fee), 
the  highest  dollar  amount  assessed  to 
any  practitioner  in  this  situation  would 
be  $268.  It  is  estimated  that  only  about 
100  practitioners  would  be  required  to 
pay  all  of  these  fees.  Given  that  the 
Office  estimates  the  average  annual 
income  of  patent  attorneys  in  the  United 
States  is  over  $100,000,  and  the  average 
annual  income  of  patent  agents  in  the 
United  States  is  over  $90,000,  the  total 
impact  of  all  fees  in  this  final  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  13132:  This  notice  of 
final  rule  making  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132  (August  4,  1999). 

Executive  Order  12866:  This  notice  of 
final  rule  making  has  been  determined 
to  be  significant  for  purposes  of 
Executive  Order  12866  (September  30, 
1993). 


Paperwork  Reduction  Act:  This  notice 
of  final  rule  making  involves  ' 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

This  notice  of  final  rule  making  contains 
revisions  governing  the  payment  of  an 
annual  practitioner  maintenance  fee  by 
patent  practitioners  to  recover  the  costs 
of  maintaining  a  roster  of  persons 
authorized  to  practice  in  patent  cases 
before  the  USPTO  and  the  costs  of 
operating  the  USPTO  disciplinary 
system.  The  principal  impact  of  the 
changes  in  this  notice  of  final  rule 
making  is  on  registered  practitioners 
and  individuals  otherwise  recognized  to 
practice  in  patent  cases  before  the 
USPTO.  The  information  collections 
involved  in  this  proposed  rule  have 
been  previously  reviewed  and  approved 
by  OMB  under  OMB  control  number 
0651-0012.  The  proposed  revisions  do 
not  affect  the  information  collection 
requirements  for  0651-0012,  so  the 
USPTO  is  not  resubmitting  the 
collection  to  OMB  for  review  and 
approval. 

The  title,  description,  and  respondent 
description  of  the  currently  approved 
information  collections  for  0651-0012 
are  shown  below  with  estimates  of  the 
annual  reporting  burdens.  Included  in 
the  estimates  is  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  completing  and 
reviewing  the  collection  of  information, 

OMB  Number:  0651-0012. 

Title:  Admittance  to  Practice  and 
Roster  of  Registered  Patent  Attorneys 
and  Agents  Admitted  to  Practice  Before 
the  Patent  and  Trademark'  Office 
(USPTO). 

Form  Numbers:  PTO— 158,  PTO-158A, 
PTO-275,  PTO-107A,  PTO-1209,  PTO- 
2126,  PTO-2149,  and  PTO-2150. 

Type  of  Review:  Approved  through 
December  of  2010. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit,  Federal  Government,  and  state, 
local,  or  tribal  governments. 

Estimated  Number  of  Respondents: 
72,122. 

Estimated  Time  per  Response:  5 
minutes  to  40  hours. 

Estimated  Total  Annual  Burden 
Hours:  89,475  hours. 

Needs  and  Uses:  The  public  uses  the 
forms  in  this  collection  to  ensure  that  all 
of  the  necessary  information  is  provided 
to  the  USPTO  and  to  request  inclusion 
on  the  Register  of  Patent  Attorneys  and 
Agents. 

Comments  are  Invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 


functions  of  the  agency;'(2)  the  accui'afcy 
of  the  agenfcy’s  estimate  of  the  burden; '  ' 
(3)  ways  to  enhance  the  quality,  utility,  ' 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reducing  this  burden,  to 
Harry  I.  Moatz,  Director  of  Enrollment 
and  Discipline,  Mail  Stop  OED-Ethics 
Rules,  U.S.  Patent  and  Trademark 
Office, T.O.  Box  1450,  Alexandria, 
Virginia  22313-1450,  or  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
725  17th  Street,  NW.,  Washington,  DC 
20503,  Attention;  Desk  Officer  for  the 
United  States  Patent  and  Trademark 
Office. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects 
37  CFR  Part  1 

Administrative  practice  and 
procedure.  Patents. 

37  CFR  Part  11 

Administrative  practice  and 
procedure,  Inventions  and  patents, 
Lawyers,  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  United  States  Patent  and 
Trademark  Office  is  amending  37  CFR 
Parts  1  and  11  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

■  1.  The  authority  citation  for  37  CFR 
part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  2(b)(2),  unless 
otherwise  noted. 

■  2.  In  §  1.21,  remove  and  reserve 
paragraph  (a)(3),  and  add  paragraphs 
(a)(7),  (a)(8)  and  (a)(9)  to  read  as  follows: 

§  1 .21  Miscellaneous  fees  and  charges. 

(a)  *  *  * 

(3)  [Reserved] 

•k  ic  -k  it  -k 

(7)  Annual  practitioner  maintenance 
fee  for  registered  attorney  or  agent. 

(i)  Active  Status — $118.00. 

(ii)  Voluntary  Inactive  Status — $25.00. 
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(iii)  Fee  for  requesting  restoration  to 
active  status  from  voluntary  inactive 
status — $50.00. 

(iv)  Balance  due  upon  restoration  to 
active  status  from  voluntary  inactive 
status — $93.00. 

(8)  Annual  practitioner  maintenance 
fee  for  individual  granted  limited 
recognition — $118.00. 

(9) (i)  Delinquency  fee — $50.00. 

(ii)  Administrative  reinstatement 

fee— $100.00. 

★  *  *  *  *  * 

PART  11— REPRESENTATION  OF 
OTHERS  BEFORE  THE  UNITED 
STATES  PATENT  AND  TRADEMARK 
OFFICE 

■  3.  Revise  the  authority  citation  for  37 
CFR  part  11  to  read  as  follows: 

Authority:  5  U.S.C.  500,  15  U.S.C.  1123,  35 
U.S.C.  2(b)(2),  32,  41. 

■  4.  Amend  §  11.8  by  adding  paragraph 
(d)  to  read  as  follows: 

§11.8  Oath,  registration  fee,  and  annual 
practitioner  maintenance  fee. 

■k  ie  ic  ic  ic 

(d)  Annual  practitioner  maintenance 
fee.  A  registered  patent  attorney  ,or  agent 
shall  annually  pay  to  the  USPTO 
Director  a  practitioner  maintenance  fee 
in  the  amount  set  forth  in  §  1.21(a)(7)  of 
this  subchapter.  Individuals  granted 
limited  recognition  under  paragraph  (b) 
of  §  11.9  shall  annually  pay  to  the 
USPTO  Director  a  practitioner 
maintenance  fee  in  the  amount  set  forth 
in  §  1.21(a)(8)  of  this  subchapter. 
Adequate  notice  shall  be  published  and 
sent  to  practitioners  in  advance  of  the 
due  date  for  payment  of  the  annual 
practitioner  maintenance  fee.  Payment 
shall  be  for  the  fiscal  year  in  which  the 
annual  practitioner  maintenance  fee  is 
assessed.  Payment  shall  be  due  by  the 
last  day  of  the  payment  period.  Persons 
newly  registered  or  granted  limited 
recognition  shall  not  be  liable  for  the 
annual  practitioner  maintenance  fee 
during  the  fiscal  year  in  Which  they  are 
first  registered  or  granted  limited 
recognition.  Failure  to  comply  with  the 
provisions  of  this  paragraph  (d)  shall 
require  the  OED  Director  to  subject  a 
practitioner  to  a  delinquency  fee  penalty 
set  forth  in  §  11.11(b)(1),  and  further 
financial  penalties  and  administrative 
suspension  as  set  forth  in  §  11.11(b)(2) 
and  (b)(3). 

■  5.  Revise  §  11.11  to  read  as  follows: 

§11.11  Administrative  suspension, 
inactivation,  resignation,  and  readmission. 

(a)  A  registered  attorney  or  agent  must 
notify  the  OED  Director  of  his  or  her 
postal  address  for  his  or  her  office,  up 


to  three  e-mail  addresses  where  he  or 
she  receives  e-mail,  and  business 
telephone  number,  as  well  as  every 
change  to  any  of  said  addresses  or 
telephone  numbers  within  thirty  days  of 
the  date  of  the  change.  A  registered 
attorney  or  agent  shall,  in  addition  to 
any  notice  of  change  of  address  and 
telephone  number  filed  in  individual 
patent  applications,  separately  file 
written  notice  of  the  change  of  address 
or  telephone  number  to  the  OED 
Director.  A  registered  practitioner  who 
is  an  attorney  in  good  standing  with  the 
bar  of  the  highest  court  of  one  or  more 
States  shall  provide  the  OED  Director 
with  the  State  bar  identification  number 
associated  with  each  membership.  The 
OED  Director  shall  publish  from  the 
roster  a  list  containing  the  name,  postal 
business  addresses,  business  telephone 
number,  registration  number,  and 
registration  status  as  an  attorney  or 
agent  of  each  registered  practitioner 
recognized  to  practice  before  the  Office 
in  patent  cases. 

(b)  Administrative  suspension.  (1) 
Whenever  it  appears  that  a  registered 
patent  attorney,  a  registered  patent  agent 
or  a  person  granted  limited  recognition 
under  §  11.9(b)  has  failed  to  comply 
with  §  11.8(d),  the  OED  Director  shall 
publish  and  send  a  notice  to  the 
attorney,  agent  or  person  granted 
limited  recognition  advising  of  the 
noncompliance,  the  consequence  of 
being  administratively  suspended  under 
paragraph  (b)(5)  of  this  section  if 
noncompliance  is  not  timely  remedied, 
and  the  requirements  for  reinstatement 
under  paragraph  (f)  of  this  section.  The 
notice  shall  be  published  and  sent  to  the 
attorney,  agent  or  person  granted 
limited  recognition  by  mail  to  the  last 
postal  address  furnished  under 
paragraph  (a)  of  this  section  or  by  e-mail 
addressed  to  the  last  e-mail  addresses 
furnished  under  paragraph  (a)  of  this 
section.  The  notice  shall  demand 
compliance  and  payment  of  a 
delinquency  fee  set  forth  in 
§  1.21(a)(9)(i)  of  this  subchapter  within 
sixty  days  after  the  date  of  such  notice. 

(2)  In  the  event  a  registered  patent 
attorney,  registered  patent  agent  or 
person  granted  limited  recognition  fails 
to  comply  with  the  notice  of  paragraph 
(b)(1)  of  this  section  within  the  time 
allowed,  the  OED  Director  shall  publish 
and  send  in  the  manner  provided  for  in 
paragraph  (b)(1)  of  this  section  to  the 
attorney,  agent,  or  person  granted 
limited  recognition  a  Rule  to  Show 
Cause  why  his  or  her  registration  or 
recognition  should  not  be 
administratively  suspended,  and  he  or 
she  no  longer  be  permitted  to  practice 
before  the  Office  in  patent  matters  or  in 
any  way  hold  himself  or  herself  out  as 


being  registered  or  authorized  to 
practice  before  the  Office  in  patent 
matters.  The  OED  Director  shall  file  a 
copy  of  the  Rule  to  Show  Cause  with  the 
USPTO  Director. 

(3)  Within  30  days  of  the  OED 
Director’s  sending  the  Rule  to  Show 
Cause  identified  in  §  11.11(b)(2),  the 
registered  patent  attorney,  registered 
patent  agent  or  person  granted  limited 
recognition  may  file  a  response  to  the 
Rule  to  Show  Cause  with  the  USPTO 
Director.  The  response  must  set  forth 
the  factual  and  legal  bases  why  the 
person  should  not  be  administratively 
suspended.  The  registered  patent 
attorney,  registered  patent  agent  or 
person  granted  limited  recognition  shall 
serve  the  OED  Director  with  a  copy  of 
the  response  at  the  time  it  is  filed  with 
the  USPTO  Director.  Within  ten  days  of 
receiving  a  copy  of  the  response,  the 
OED  Director  may  file  a  reply  with  the 
USPTO  Director  that  includes 
documents  demonstrating  that  the 
notice  identified  in  §  11.11(b)(1)  was 
published  and  sent  to  the  practitioner  in 
accordance  with  §  11.11(b)(1).  A  copy  of 
the  reply  by  the  OED  Director  shall  be 
served  on  the  registered  patent  attorney, 
registered  patent  agent  or  person 
granted  limited  recognition.  When 
acting  on  the  Rule  to  Show  Cause,  if  the 
USPTO  Director  determines  that  there 
are  no  genuine  issues  of  material  fact 
regarding  the  Office’s  compliance  with 
the  notice  requirements  under  this 
section  or  the  failure  of  the  person  to 
pay  the  requisite  fees,  the  USPTO 
Director  shall  enter  an  order 
administratively  suspending  the 
registered  patent  attorney,  registered 
patent  agent  or  person  granted  limited 
recognition.  Otherwise,  the  USPTO 
Director  shall  enter  an  appropriate  order 
dismissing  the  Rule  to  Show  Cause. 
Nothing  herein  shall  permit  an 
administratively  suspended  registered 
patent  attorney,  registered  patent  agent 
or  person  granted  limited  recognition  to 
seek  a  stay  of  the  administrative 
suspension  during  the  pendency  of  any 
review  of  the  USPTO  Director’s  final 
decision. 

(4)  An  administratively  suspended 
attorney,  agent  or  person  granted 
limited  recognition  remains  responsible 
for  paying  his  or  her  annual  practitioner 
maintenance  fee  required  by  §  11.8(d). 

(5)  An  administratively  suspended 
attorney,  agent  or  person  granted 
limited  recognition  is  subject  to 
investigation  and  discipline  for  his  or 
her  conduct  prior  to,  during,  or  after  the 
period  he  or  she  was  administratively 
suspended. 

(6)  An  administratively  suspended 
attorney,  agent  or  person  granted 
limited  recognition  is  prohibited  from 
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practicing  before  the  Office  in  patent 
cases  while  administratively  suspended. 
An  attorney,  agent  or  person  granted 
limited  recognition  who  knows  he  of 
she  has  been  administratively 
suspended  under  this  section  will  be 
subject  to  discipline  for  failing  to 
comply  with  the  provisions  of  this 
paragraph. 

(c)  Administrative  Inactivation.  (1) 
Any  registered  practitioner  who  shall 
become  employed  by  the  Office  shall 
comply  with  §  10.40  of  this  subchapter 
for  withdrawal  firom  the  applications, 
patents,  and  trademark  matters  wherein 
he  or  she  represents  an  applicant  or 
other  person,  and  notify  the  OED 
Director  in  writing  of  said  employment 
on  the  first  day  of  said  employment.  The 
name  of  any  registered  practitioner 
employed  by  the  Office  shall  be 
endorsed  on  the  roster  as 
administratively  inactive.  The 
practitioner  shall  not  be  responsible  for 
payments  of  the  annual  practitioner 
maintenance  fee  each  complete  fiscal 
year  while  the  practitioner  is  in 
administratively  inactive  status.  Upon 
separation  from  the  Office,  the 
practitioner  may  request  reactivation  by 
completing  and  filing  an  application. 
Data  Sheet,  signing  a  written 
undertaking  required  by  §  11.10,  and 
paying  the  fee  set  forth  in  §  1.21(aKl)(i) 
of  this  subchapter.  Upon  restoration  to 
active  status,  the  practitioner  shall  be 
responsible  for  paying  the  annual 
practitioner  maintenance  fee  for  the 
fiscal  year  in  which  the  practitioner  is 
restored  to  active  status.  An 
administratively  inactive  practitioner 
remains  subject  to  the  provisions  of  the 
Mandatory  Disciplinary  Rules  identified 
in  §  10.20(b)  of  this  subchapter,  and  to 
proceedings  and  sanctions  under 
§§11.19  through  11.58  for  conduct  that 
violates  a  provision  of  the  Mandatory 
Disciplinary  Rules  identified  in 
§  10.20(b)  of  this  subchapter  prior  to  or 
during  employment  at  the  Office.  If, 
within  30  days  after  separation  from  the 
Office,  the  practitioner  does  not  request 
active  status  or  another  status,  the 
practitioner  will  be  endorsed  on  the 
roster  as  voluntarily  inactive  and  be 
subject  to  the  provisions  of  paragraph 

(d)  of  this  section. 

(2)  Any  registered  practitioner  who  is 
a  judge  of  a  court  of  record,  full-time 
court  commissioner,  U.S.  bankruptcy 
judge,  U.S.  magistrate  judge,  or  a  retired 
judge  who  is  eligible  for  temporary 
judicial  assignment  and  is  not  engaged 
in  the  practice  of  law  may  request,  in 
writing,  that  his  or  her  name  be 
endorsed  on  the  roster  as 
administratively  inactive.  Upon 
acceptance  of  the  request,  the  OED 
Director  shall  endorse  the  name  of  the 


practitioner  as  administratively  inactive. 
The  practitioner  shall  not  be  responsible 
for  payment  of  the  annual  practitioner 
maintenance  fee  for  each  complete  fiscal 
year  the  practitioner  is  in 
administratively  inactive  status. 
Following  separation  from  the  bench, 
the  practitioner  may  request  restoration 
to  active  status  by  completing  and  filing 
an  application,  Data  Sheet,  signing  a 
written  undertaking  required  by  §  11.10, 
and  paying  the  fee  set  forth  in 
§  1.21(a)(l)(i)  of  this  subchapter.  Upon 
restoration  to  active  status,  the 
practitioner  shall  be  responsible  for 
paying  the  annual  practitioner 
maintenance  fee  for  the  fiscal  year  in 
which  the  practitioner  is  restored  to 
active  status* 

(d)  Voluntary  Inactivation.  (1)  Except 
as  provided  in  paragraph  (d)(4)  of  this 
section,  any  registered  practitioner  may 
voluntarily  enter  inactive  status  by 
filing  a  request,  in  writing,  that  his  or 
her  name  be  endorsed  on  the  roster  as 
voluntarily  inactive.  Upon  acceptance  of 
the  request,  the  OED  Director  shall 
endorse  the  name  as  voluntarily 
inactive. 

(2)  A  registered  practitioner  in 
voluntary  inactive  status  shall  be 
responsible  for  payment  of  the  annual 
practitioner  maintenance  fee  for 
voluntary  inactive  status  set  forth  in 

§  1.21(a)(7)(ii)  of  this  subchapter  for 
each  complete  fiscal  year  the 
practitioner  continues  to  be  in  voluntary 
inactive  status. 

(3)  A  registered  practitioner  who 
seeks  or  enters  into  voluntary  inactive 
status  is  subject  to  investigation  and 
discipline  for  his  or  her  conduct  prior 
to,  during,  or  after  the  period  of  his  or 
her  inactivation. 

(4)  A  registered  practitioner  who  is  in 
arrears  in  paying  annual  practitioner 
maintenance  fees  or  under 
administrative  suspension  for  annual 
practitioner  maintenance  fee 
delinquency  is  ineligible  to  seek  or  enter 
into  voluntary  inactive  status. 

(5)  A  registered  practitioner  in 
voluntary  inactive  status  is  prohibited 
from  practicing  before  tbe  Office  in 
patent  cases  while  in  voluntary  inactive 
status.  A  practitioner  in  voluntary 
inactive  status  will  be  subject  to 
discipline  for  failing  to  comply  with  the 
provisions  of  this  paragraph.  Upon 
acceptance  of  the  request  for  voluntary 
inactive  status,  the  practitioner  must 
comply  with  the  provisions  of  §  10.40  of 
this  subchapter. 

(6)  Any  registered  practitioner  whose 
name  has  been  endorsed  as  voluntarily 
inactive  pursuant  to  paragraph  (d)(1)  of 
this  section  and  is  not  under 
investigation,  not  subject  to  a 
disciplinary  proceeding,  and  not  in 


arrears  for  the  annual  practitioner 
maintenance  fee  for  voluntary  inactive 
status  may  be  restored  to  active  status 
on  the  register  as  may  be  appropriate 
provided  that  the  practitioner  files  a 
written  request  for  restoration,  a 
completed  application  for  registration 
on  a  form  supplied  by  the  OED  Director 
furnishing  all  requested  information  and 
material,  including  information  and 
material  pertaining  to  the  practitioner’s 
moral  character  and  reputation  under 
§  11.7(a)(2)(i)  during  the  period  of 
inactivation,  a  declaration  or  affidavit 
attesting  to  the  fact  thatlhe  practitioner 
has  read  the  most  recent  revisions  of  the 
patent  laws  and  the  rules  of  practice 
before  the  Office,  and  pays  the  fees  set 
forth  in  §§  1.21(a)(7)(iii)  and  (iv)  of  this 
subchapter. 

(e)  Resignation.  A  registered 
practitioner  or  a  practitioner  recognized 
under  §  11.14(c),  who  is  neither  under 
investigation  under  §  11.22  for  a 
possible  violation  of  tbe  Mandatory 
Disciplinary  Rules  identified  in 

§  10.20(b)  of  Part  10  of  this  subchapter, 
subject  to  discipline  under  §§  11.24  or 
11.25,  nor  a  practitioner  against  whom 
no  probable  cause  has  been  found  by  a 
panel  of  the  Committee  on  Discipline 
under  §  11.23(b),  may  resign  by 
notifying  the  OED  Director  in  writing 
that  he  or  she  desires  to  resign.  Upon 
acceptance  in  writing  by  the  OED 
Director  of  such  notice,  that  registered 
practitioner  or  practitioner  under 
§  11.14  shall  no  longer  be  eligible  to 
practice  before  the  Office  but  shall 
continue  to  file  a  change  of  address  for 
five  years  thereafter  in  order  that  he  or 
she  may  be  located  in  the  event 
information  regarding  the  practitioner’s 
conduct  comes  to  the  attention  of  the 
OED  Director  or  any  grievance  is  made 
about  his  or  her  conduct  while  he  or  she 
engaged  in  practice  before  the  Office. 
The  name  of  any  registered  practitioner 
whose  resignation  is  accepted  shall  be 
removed  from  the  register,  endorsed  as 
resigned,  and  notice  thereof  published 
in  the  Official  Gazette.  Upon  acceptance 
of  the  resignation  by  the  OED  Director, 
the  practitioner  must  comply  with  the 
provisions  of  §  10.40  of  this  subchapter. 

(f)  Administrative  reinstatement.  (1) 
Any  registered  practitioner  who  has 
been  administratively  suspended 
pursuant  to  paragraph  (b)  of  this  section, 
or  who  has  resigned  pursuant  to 
paragraph  (e)  of  this  section,  may  be 
reinstated  on  the  register  provided  the 
practitioner  has  applied  for 
reinstatement  on  an  application  form 
supplied  by  the  OED  Director, 
demonstrated  compliance  with  the 
provisions  of  §§  11.7(a)(2)(i)  and  (iii), 
and  paid  the  fees  set  forth  in 

§§  1.21(a)(7)(i),  (a)(9)(i)  and  (a)(9’)(ii)  of 
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this  subchapter.  Any  person  granted 
limited  recognition  who  has  been 
administratively  suspended  pursuant  to 
paragraph  (b)  of  this  section  may  have 
their  recognition  reactivated  provided 
the  practitioner  has  applied  for 
reinstatement  on  an  application  form 
supplied  by  the  OED  E)irector, 
demonstrated  compliance  with  the 
provisions  of  §§  11.7(aK2)(i)  and  (iii), 
and  paid  the  fees  set  forth  in 
§§  1.21(a)(8)(i),  (a)(9Ki)  and  (a)(9Kii)  of 
this  subchapter.  A  practitioner  who  has 
resigned  or  was  administratively 
suspended  for  two  or  more  years  before 
the  date  the  Office  receives  a  completed 
application  ft-om  the  person  who 
resigned  or  was  administratively 
suspended  must  also  pass  the 
registration  examination  under 
§  11.7{b)(l)(ii).  Any  reinstated 
practitioner  is  subject  to  investigation 
and  discipline  for  his  or  her  conduct 
that  occurred  prior  to,  during,  or  after 
the  period  of  his  or  her  administrative 
suspension  or  resignation. 

(2)  Any  registered  practitioner  whose 
registration  has  been  administratively 
inactivated  pursuant  to  paragraph  (c)  of 
this  section  may  be  reinstated  to  the 
register  as  may  be  appropriate  provided 
within  two  years  after  his  or  her 
employment  with  the  Office  ceases  or 
within  two  years  after  his  or  her 
employment  in  a  judicial  capacity 
ceases  the  following  is  filed  with  the 
OED  Director:  a  request  for  ^ 
reinstatement,  a  completed  application 
for  registration  on  a  form  supplied  by 
the  OED  Director  furnishing  all 
requested  information  and  material,  and 
the  fee  set  forth  in  §  1.21(a)(9)(ii)  of  this 
subchapter.  Any  registered  practitioner 
inactivated  or  reinstated  is  subject  to 
investigation  and  discipline  for  his  or 
her  conduct  before,  during,  or  after  the 
period  of  his  or  her  inactivation. 

Dated:  November  10,  2008. 

Jon  W.  Dudas, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

[FR  Doc.  E8-27208  Filed  11-14-08;  8:45  am] 
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[Docket  No.  PTO-T-2005-0018] 

RIN  0651-AB89 

Miscellaneous  Changes  to  Trademark 
Rules  of  Practice 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (“Office”)  is 
amending  the  Trademark  Rules  of 
Practice  to  clarify  certain  requirements 
for  applications,  intent  to  use 
documents,  amendments  to 
classification,  requests  to  divide,  and 
Post  Registration  practice;  to  modernize 
the  language  of  the  rules;  and  to  make 
other  miscellaneous  changes.  For  the 
most  part,  the  rule  changes  are  intended 
to  codify  existing  practice,  as  set  forth 
in  the  Trademark  Manual  of  Examining 
Procedure  (“TMEP”). 

DATES:  This  rule  is  effective  January  16, 
2009. 

FOR  FURTHER  INFORMATION:  Contact  Mary 
Hannon,  Office  of  the  Commissioner  for 
Trademarks,  by  telephone  at  (571)  272- 
9569. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rule  was  published  in  the 
Federal  Register  on  June  12,  2008  at  73 
FR  33356,  and  in  the  Official  Gazette  on 
July  8,  2008.  The  Office  received 
comments  from  one  law  firm  and  one 
organization.  These  comments  are 
posted  on  the  Office’s  Web  site  at 
http://www.uspto.gov/web/offices/pac/ 
dapp/opla/comments/ 
tmjcommen  ts2008a  ug20/in  dex.htm, 
and  are  addressed  below. 

References  below  to  “the  Act,”  “the 
Trademark  Act,”  or  “the  statute”  refer  to 
the  Trademark  Act  of  1946,  15  U.S.C. 
1051  et  seq.,  as  amended.  References  to 
“TMEP”  or  “Trademark  Manual  of 
Examining  Procedure”  refer  to  the  5th 
edition,  September  2007.  References  to 
the  “TBMP”  or  “Trademark  Trial  and 
Appeal  Board  Manual  of  Procedure” 
refer  to  the  2nd  edition.  Rev.  1,  March 
12,  2004. 

Where  appropriate,  the  Office  has 
reworded  or  reorganized  the  rules  for 
clarity,  and  added  headings  to  facilitate 
navigation  through  the  rules. 

On  August  14,  2008,  the  Office 
published  a  final  rule  that,  inter  alia, 
removed  §§  10.14  and  10.18  of  this 
chapter  and  replaced  them  with  new 
§§  11.14  and  11.18;  added  a  definition 
of  “attorney”  to  §  11.1  of  this  chapter; 


and  changed  cross-references  in  several 
of  the  rules  in  parts  2  and  7  of  this 
chapter.  The  rule  change  was  effective 
September  15,  2008.  See  notice  at  73  FR 
47650  (Aug.  14,  2008).  The  cross- 
references  in  this  notice  have  been 
changed  accordingly. 

Applications  for  Registration 

The  Office  is  amending  §  2.21(a)  to 
require  that  an  application  under 
section  1  or  section  44  of  the  Trademark 
Act  must  be  in  the  English  language  to 
receive  a  filing  date. 

Comment:  One  comment  requested 
clarification  as  to  whether  the  rule 
applies  to  applications  under  section 
66(a)  of  the  Trademark  Act. 

Response:  The  preamble  of  §  2.21 
explicitly  states  that  the  rule  applies 
only  to  “an  application  under  section  1 
or  section  44  of  the  Act.”  In  a  section 
66(a)  application  (j.e.,  a  request  for 
extension  of  protection  of  an 
international  registration  to  the  United 
States  pursuant  to  the  Madrid  Protocol), 
the  minimum  filing  requirements  are  set 
forth  in  section  66(b)  of  the  Act,  and 
compliance  with  these  requirements  is 
determined  by  the  International  Bureau 
of  the  World  Intellectual  Property 
Organization  (“IB”)  prior  to  sending  to 
the  Office  the  request  for  extension  of 
protection  to  the  United  States.  See 
TMEP  section  1904.01(b)  for  further 
information  about  the  filing  date  of  a 
section  66(a)  application. 

The  Office  is  removing  §  2.21(c) 
because  it  is  unnecessary.  While  it 
remains  true  that  applicants  who  file  on 
paper  may  resubmit  the  application 
documents  and  receive  a  new  filing  date 
as  of  the  date  of  resubmission,  it  is 
unnecessary  to  say  so  in  a  rule. 

The  Office  is  amending  §  2.23(a)(2), 
which  requires  that  a  TEAS  Plus 
applicant  continue  to  receive 
communications  from  the  Office  by 
electronic  mail  during  the  pendency  of 
the  application,  to  add  a  requirement 
that  a  TEAS  Plus  applicant  maintain  a 
valid  e-mail  correspondence  address  in 
order  to  maintain  TEAS  Plus  status.  If 
the  e-mail  address  changes,  the 
applicant  must  notify  the  Office  of  the 
new  e-mail  address.  If  an  applicant 
chooses  to  receive  correspondence  on 
paper,  the  applicant  will  have  to  pay  the 
processing  fee  required  by 
§§  2.6(a)(l)(iv)  and  2.23(b). 

The  Office  is  amending 
§  2.32(a)(3)(iii)  to  indicate  that  the 
requirement  for  inclusion  of  the  names 
and  citizenship  of  the  general  partners 
in  an  application  by  a  partnership 
applies  only  to  domestic  partnerships. 
Similarly,  the  Office  is  adding 
§  2.32(a)(3)(iv)  to  provide  that  if  the 
applicant  is  a  domestic  joint  venture. 


67760  Federal  Register / Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


the  application  must  include  the  names 
and  citizenship  of  all  active  members  of 
the  joint  venture.  These  requirements 
are  consistent  with  TMEP  section 
803.03(b).  Because  the  Office  does  not 
track  the  varying  legal  effects  of 
partnership  and  joint  vehturer  status  in 
foreign  countries,  and  the  relevance  of 
this  additional  information  has  not  been 
established,  this  requirement  does  not 
apply  to  foreign  partnerships  or  foreign 
joint  ventures. 

Comment:  Though  noting  that  these 
requirements  are  consistent  with  the 
long-standing  past  practice  of  the  Office, 
one  commenter  asserted  that  the 
requirements  to  set  forth  the  names  and 
citizenship  of  general  partners  and  joint 
venturers  impose  an  unfair  burden  of 
disclosure  on  domestic  applicants 
because  it  does  not  apply  to  foreign 
partnerships. 

Response:  The  Office  is  considering 
whether  current  practice  regarding  the 
requirement  for  the  names  and 
citizenship  of  general  partners  and 
active  members  of  joint  venturers 
should  be  changed,  and  will  issue  a  new 
proposed  rule  if  necessary.  How'ever, 
the  Office  believes  it  appropriate  to 
incorporate  its  long-standing  practice 
into  the  rules  at  this  time. 

The  Office  is  amending  §  2.32(a)(6)  to 
delete  the  word  “and.”  The  Office  is 
amending  §  2.32(a)(8)  to  change  a  period 
to  a  semicolon. 

New  §  2.32(a)(9)  provides  that  if  a 
mark  includes  non-English  wording,  the 
applicant  must  submit  an  English 
translation  of  that  wording.  New 
§  2.32(a)(10)  provides  that  if  the  mark 
includes  non-Latin  characters,  the 
applicant  must  submit  a  transliteration 
of  those  characters  and  either  a 
translation  of  the  corresponding  non- 
English  word(s)  or  a  statement  that  the 
transliterated  term  has  no  meaning  in 
English.  This  is  consistent  with  the 
long-standing  practice  of  the  Office. 
TMEP  section  809  et  seq. 

Comment:  One  commenter  noted 
“inconsistent  treatment  requiring 
translations  between  non-English 
wording  and  non-Latin  characters,”  and 
asked  the  Office  to  “consider  whether 
the  rules  should  also  require  an 
applicant  to  state  whether  non-English 
wording  has  no  direct  English  meaning 
(e.g.,  idiomatic  expressions).” 

Response:  Section  2.32(a)(9)  as 
written  requires  applicants  to  set  forth 
both  the  direct  literal  translation  of 
foreign  wording  and  the  meaning  of 
foreign  idiomatic  expressions,  and  thus 
there  is  no  inconsistency  on  this  point. 
The  requirement  for  translation  of  “non- 
English  wording”  encompasses  only 
terms  that  have  meaning  in  a  foreign 
language,  and  does  not  apply  to  coined 


terms.  In  cases  w'here  a  term  has  no 
meaning  in  a  foreign  language,  it  is  often 
unnecessary  to  submit  any  statement 
regarding  the  significance  of  the  term. 
However,  in  marks  that  include  non- 
Latin  characters,  a  transliteration  is 
always  necessary.  Where  a 
transliteration  must  be  provided,  the 
Office  requires  that  the  applicant  also 
indicate  whether  the  transliterated  term 
has  meaning  in  a  foreign  language. 

The  Office  is  amending  §  2.33(b)(1)  to 
remove  the  requirement  that  an 
application  include  a  verified  statement 
that  the  applicant  “has  adopted  and  is 
using  the  mark  shown  in  the 
accompanying  drawing.”  This  language 
is  not  required  by  statute  and  is  deemed 
unnecessary.  The  rule  as  amended 
requires  an  allegation  that  “the  mark  is 
in  use  in  commerce.” 

The  Office  is  amending 
§§2.34(a)(l)(i),  (a)(2),  (a)(3)(i),  and 
(a)(4)(ii)  to  change  “must  allege”  to 
“must  also  allege.”  This  clarifies  that 
the  requirement  for  an  allegation  of 
current  use  or  bona  fide  intention  to  use 
the  mark  in  commerce  applies  to 
verifications  filed  after  the  application 
filing  date. 

The  Office  is  adding  §  2.34(a)(l)(v)  to 
provide  that  if  more  than  one  item  of 
goods  or  services  is  specified  in  a 
section  1(a)  application,  the  dates  of  use 
need  be  for  only  one  of  the  items 
specified  in  each  class,  provided  that 
the  particular  item  to  which  the  dates 
apply  is  designated.  This  requirement 
for  section  1(a)  applications  previously 
appeared  in  §  2.33(a)(2),  but  was 
inadvertently  removed  effective  October 
30,  1999,  by  the  final  rule  published  at 
64  FR  48900  (Sept.  8,  1999).  This 
requirement  is  consistent  with  the 
current  requirements  for  allegations  of 
use  under  §§  2.76(c)  and  2.88(c). 

Comment:  The  Trademark  Electronic 
Application  System  (“TEAS”)  forms  for 
filing  applications  and  allegations  of  use 
do  not  provide  for  disclosure  of  the 
goods/services  to  which  the  date  of  first 
use  applies,  and  should  be  updated 
accordingly. 

Response:  It  is  possible  to  designate 
the  goods  or  services  to  which  the  dates 
of  use  apply  in  the  current  TEAS  forms. 
In  a  TEAS  Plus  application,  or  a  regular 
TEAS  application  in  which  the 
applicant  enters  the  goods/services 
using  the  Office’s  on-line  Acceptable 
Identification  of  Goods  and  Services 
Manual  (“USPTO  ID  Manual”),  different 
dates  of  use  can  be  provided  for  any 
particular  item  (after  assigning  a  section 
1(a)  filing  basis  to  the  item  and  clicking 
on  the  “1(a)”  link  for  that  item  and 
entering  the  relevant  information).  If  the 
applicant  uses  the  free-text  entry 
approach  to  identify  the  goods/services 


in  a  regular  TEAS  application,  the  on¬ 
line  instructions  advise  the  applicant/to 
parenthetically  indicate  the  item  to 
which  the  dates  apply  (e.g.,  “pants, 
shirts  (02/02/2000),  shoes”). 
Alternatively,  the  applicant  can  use  the 
Miscellaneous  Statement  field  of  the 
Additional  Statement  .section  of  the 
application  form  to  enter  the 
information.  In  the  Allegation  of  Use 
form,  the  applicant  may  enter  the 
information  in  the  existing  free-text 
field  for  describing  the  submitted 
specimen  (e.g.,  “The  specimen  consists 
of  a  label.  The  stated  dates  of  first  use 
apply  specifically  to  shirts.”). 

The  Office  is  amending  §§  2.44(b)  and 
2.45(b),  which  pertain  to  collective  and 
certification  marks,  to  add  a  reference  to 
section  66(a)  applications.  This  corrects 
an  oversight. 

The  Office  is  amending  §  2.47(a)  to 
remove  the  requirement  for  a  specific 
allegation  that  a  mark  has  been  in 
“lawful”  use  in  commerce  in  an 
application  for  registration  on  the 
Supplemental  Register.  Because  the 
definition  of  “commerce”  in  .section  45 
of  the  Trademark  Act  is  “all  commerce 
which  may  lawfully  be  regulated  by 
Congress,”  the  Office  presumes  that  an 
applicant  who  alleges  that  “the  mark  is 
in  use  in  commerce”  is  claiming  lawful 
use.  The  Office  generally  questions  the 
lawfulness  of  the  alleged  use  in 
commerce  only  where  the  record  shows 
a  clear  violation  of  law,  such  as  the  sale 
or  transportation  of  a  controlled 
substance.  TMEP  section  907. 

The  Office  is  also  removing  the 
requirement  in  §  2.47(a)  that  the 
applicant  specify  the  type  of  commerce 
in  which  the  mark  is  used.  Because  the 
definition  of  “commerce”  in  .section  45 
of  the  Act  is  “all  commerce  which  may 
lawfully  be  regulated  by  Congress,”  the 
Office  presumes  that  a  registrant  who 
alleges  that  the  mark  is  in  use  in 
commerce  is  alleging  that  the  mark  is  in 
use  in  a  type  of  commerce  that  Congress 
may  regulate.  The  Office  amended  the 
Trademark  Rules  of  Practice  to  remove 
the  requirement  for  a  specification  of 
the  type  of  commerce  in  applications  for 
registration  under  section  1(a)  of  the 
Act,  allegations  of  use  in  applications 
under  section  1(h)  of  the  Act,  and 
affidavits  under  sections  8  and  15  of  the 
Act,  effective  October  30,  1999  (.see 
notice  at  64  FR  48900  (Sept.  8,  1999)), 
but  inadvertently  overlooked  §§  2.47(a) 
and  2.153. 

The  Office  is  adding  §  2.48,  providing 
that  the  Office  does  not  issue  duplicate- 
registrations.  If  two  applications  on  the 
same  register  would  result  in 
registrations  that  are  exact  duplicates, 
the  Office  will  permit  only  one 
application  to  mature  into  registration. 
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and  will  refuse  registration  in  the  other 
application.  This  codifies  the  long¬ 
standing  practice  of  the  Office.  TMEP 
section  703.  The  Office  will  normally 
refuse  registration  in  the  later-filed 
application.  The  applicant  may 
overcome  the  refusal  by  abandoning  one 
of  the  applications  or  surrendering  the 
registration. 

The  Office  is  amending  §  2.52(b)  to 
provide  that  special  form  drawings  of 
marks  that  do  not  include  color 
“should”  show  the  mark  in  black  on  a 
white  background,  rather  than  that  the 
drawing  “must”  show  the  mark  in  black 
on  a  white  background.  This  gives 
examining  attorneys  discretion  to  accept 
a  drawing  that  shows  the  mark  in  white 
on  a  black  background,  if  this  will  more 
accurately  depict  the  mark.  - 

The  Office  is  amending  §  2.52(b)(1)  to 
change  the  heading  “Color  marks”  to 
“Marks  that  include  color.”  This 
corrects  an  error.  “Color  marks”  are 
marks  that  consist  solely  of  one  or  more 
colors  used  on  particular  objects,  and 
§  2.52(b)(1)  applies  to  all  marks  that 
include  color. 

The  Office  is  amending  §  2.53(a)  to 
remove  the  reference  to  submission  of  a 
digitized  image  of  a  standard  character 
mark  as  a  drawing  in  a  TEAS 
application.  This  option  no  longer 
exists.  An  applicant  who  wants  to  apply 
for  a  standard  character  mark  through 
TEAS  must  use  the  default  setting 
within  the  form,  namely,  the  selected 
button  for  “Standard  Characters,”  and 
type  the  characters  comprising  the  mark 
in  the  appropriate  field  on  the  TEAS 
form^TEAS  generates  the  drawing.  The 
Office  is  combining  §§  2.53(a)(1)  and  (2), 
because  the  requirements  for  standard 
character  drawings  in  TEAS  and  TEAS 
Plus  applications  are  now  identical. 

The  Office  is  amending  §  2.56(b)(1)  to 
add  a  reference  to  “displays  associated 
with  the  goods.”  This  conforms  the  rule 
with  the  definition  of  “use  in 
commerce”  in  section  45  of  the  Act. 

The  Office  is  amending  §  2.56(d)(2)  to 
add  a  provision  that  where  an  applicant 
files  a  paper  specimen  that  exceeds  the 
size  requirements  of  paragraph  (d)(1), 
and  the  Office  creates  a  digital  facsimile 
copy  of  the  specimen,  the  Office  may 
destroy  the  original  bulky  specimen. 
This  is  consistent  with  current  practice. 
TMEP  section  904.02(b). 

The  Office  is  amending  §  2.56(d)(4)  to 
provide  that  specimens  filed  through 
TEAS  may  be  in  .pdf  format.  This 
provides  TEAS  filers  with  an  additional 
option  for  filing  specimens,  and  is 
consistent  with  current  practice. 

The  Office  is  amending  §  2.62  and  its 
heading  to  add  a  requirement  that  a 
response  to  an  Office  action  be  signed 
by  the  applicant,  someone  with  legal 


authority  to  bind  the  applicant  (e.g.,  a 
corporate  officer  or  general  partner  of  a 
partnership),  or  a  practitioner  who 
meets  the  requirements  of  §  11.14 
(“qualified  practitioner”).  This  is 
consistent  with  TMEP  section  712.01. 

The  Office  is  amending  §  2.64(c)(1)  to 
state  that  the  filing  of  an  amendment  to 
allege  use  does  not  extend  the  deadline 
for  filing  a  response  to  an  outstanding 
Office  action,  an  appeal  to  the 
Trademark  Trial  and  Appeal  Board 
(“TTAB”),  or  a  petition  to  the  Director. 
This  is  consistent  with  current  practice. 
TMEP  section  1104. 

The  Office  is  amending  §  2.65(a)  to 
add  a  reference  to  a  notice  of  appeal  as  • 
a  response  that  avoids  abandonment  of 
an  application.  This  is  consistent  with 
section  12(b)  of  the  Act. 

The  Office  is  revising  §  2.73  to 
provide  that  only  an  application  that 
includes  section  1(a)  of  the  Trademark 
Act  as  a  filing  basis,  or  for  which  an 
acceptable  allegation  of  use  under  §  2.76 
or  §  2.88  has  been  filed,  may  be 
amended  to  seek  concurrent  use 
registration.  The  rule  currently  provides 
that  applications  under  section  44  or 
section  66(a)  of  the  Act  may  be  amended 
to  recite  concurrent  use.  However, 
because  section  2(d)  of  the  Act  requires 
concurrent  lawful  use  in  commerce  by 
the  parties  to  a  concurrent  use 
proceeding,  the  Office  deems  it' 
inappropriate  to  allow  amendment  to 
seek  concurrent  use  absent  allegations 
and  evidence  of  use  in  commerce.  The 
Office  is  also  adding  a  statement  to 
§  2.99(g)  that  applications  based  solely 
on  section  44  or  section  66(a)  are  not 
subject  to  concurrent  use  registration 
proceedings. 

The  Office  is  revising  §  2.74  to 
modernize  the  language  and  to  add  a 
provision  that  an  amendment  to  an 
application  must  be  signed  by  the 
applicant,  someone  with  legal  authority 
to  bind  the  applicant  (e.g.,  a  corporate 
officer  or  general  partner  of  a 
partnership),  or  a  qualified  practitioner. 
This  is  consistent  with  TMEP  section 
605.02. 

Intent  To  Use 

The  Office  is  amending  §  2.76(d)  to 
provide  that  an  amendment  to  allege  use 
(“AAU”)  should  be  captioned 
“Allegation  of  Use”  rather  than 
“amendment  to  allege  use.”  This  is 
consistent  with  the  language  on  the 
Office’s  TEAS  form.  The  term 
“allegation  of  use”  encompasses  both 
AAUs  under  §  2.76  and  statements  of 
use  (“SOUs”)  under  §  2.88.  The 
principal  difference  between  AAUs  and 
SOUs  is  the  time  of  filing,  and  the  same 
TEAS  form  is  used  for  both  filings.  The 
rule  merely  sets  forth  the  preferred  title; 


the  Office  will  still  accept  documents 
titled  “amendment  to  allege  use”  or 
“statement  of  use.” 

The  Office  is  amending  §  2.77  to  add 
a  provision  that  amendments  deleting  a 
basis  in  a  multiple-basis  application, 
notices  of  change  of  attorney,  and 
notices  of  change  of  address  may  be 
entered  in  a  section  1(b)  application 
during  the  period  between  the  issuance 
of  the  notice  of  allowance  and  the 
submission  of  a  statement  of  use.  This 
is  consistent  with  current  practice. 
TMEP  section  1107. 

The  Office  is  amending  §  2.88(b)(l)(ii) 
to  clarify  that  the  dates  of  use  specified 
in  a  statement  of  use  must  pertain  to  the 
goods  or  services  identified  in  the  notice 
of  allowance,  and  that  where  an 
applicant  claims  section  1(a)  for  some 
goods/services  in  a  class  and  section 
1(b)  for  other  goods/services  in  the  same 
class,  the  statement  of  use  must  include 
dates  for  the  section  1(b)  goods/services. 

The  Office  is  amending  §  2.88(b)(3)  to 
provide  that  the  applicant  must  pay  a 
filing  fee  sufficient  to  cover  at  least  one 
class  within  the  statutory  time  for  filing 
the  statement  of  use,  or  the  application 
will  be  abandoned.  If  the  applicant 
submits  a  fee  insufficient  to  cover  all  the 
classes  in  a  multiple-class  application, 
the  applicant  must  specify  the  class(es) 
to  be  abandoned.  If  the  applicant 
submits  a  fee  sufficient  to  pay  for  at 
least  one  class,  but  insufficient  to  cover 
all  the  classes,  and  the  applicant  has  not 
specified  the  class(es)  to  which  the  fee 
applies,  the  Office  will  issue  a  notice 
granting  the  applicant  additional  time  to 
submit  the  fee(s)  for  the  remaining 
class(es),  or  specify  the  class(es)  to  be 
abandoned.  If  the  applicant  does  not 
submit  the  required  fee(s)  or  specify  the 
class(es)  to  be  abandoned  within  the  set 
time  period,  the  Office  will  apply  the 
fees  paid,  beginning  with  the  lowest 
numbered  class(es),  in  ascending  order. 
The  Office  will  delete  the  goods/ 
services  in  the  remaining  class(es)  not 
covered  by  the  fees  submitted.  This  is 
consistent  with  current  practice. 

The  Office  is  amending  §  2.88(d)  to 
provide  that  an  SOU  should  be 
captioned  “Allegation  of  Use”  rather 
than  “statement  of  use.”  This  is 
consistent  with  the  amendment  to 
§  2.76(d),  discussed  above. 

The  Office  is  amending  §  2.88(i)(2)  to 
remove  the  provision  that  if  any  goods 
or  services  specified  in  the -notice  of 
allowance  are  omitted  from  the 
identification  of  goods  or  services  in  the 
SOU,  the  examining  attorney  will 
question  the  discrepancy  and  permit  the 
applicant  to  reinsert  the  omitted  goods/ 
services,  and  substitute  a  provision  that 
the  Office  will  delete  the  omitted  goods/ 
services  from  the  application  and  will 
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not  permit  the  applicant  to  reinsert 
them.  Currently,  if  the  applicant  omits 
goods/services  identified  in  the  notice 
of  allowance  from  a  paper  SOU,  but  the 
applicant  has  not  indicated  an  intention 
to  delete  those  goods/services  from  the 
application  or  filed  a  request  to  divide 
the  application,  the  examining  attorney 
will  contact  the  applicant  to  confirm 
that  the  applicant  intends  to  delete  the 
omitted  goods/services,  and  will  permit 
the  applicant  to  amend  the  SOU  to 
claim  use  on  or  in  connection  with  the 
omitted  goods/services.  However,  when 
an  SOU  is  filed  electronically,  the  TEAS 
form  requires  the  applicant  to  expressly 
indicate  an  intention  to  delete  any 
omitted  goods/services/class(es),  or 
include  them  within  a  separately  filed 
request  to  divide.  Therefore,  if  any  of 
the  goods/services  identified  in  the 
notice  of  allowance  do  not  appear  in  the 
identification  of  goods/services  in  a 
TEAS  SOU,  the  examining  attorney  does 
not  question  the  discrepancy  and  the 
applicant  may  not  reinsert  the  omitted 
goods/services.  TMFIP  section  1109.13. 
These  inquiries  concerning  paper  SOUs 
have  sometimes  caused  unnecessary 
delay  in  applications  after  the  applicant 
intentionally  omitted  goods/services. 
Therefore,  the  Office  is  changing  its 
practice  and  will  discontinue 
questioning  goods/services  that  are 
omitted  from  paper  SOUs.  Under  the 
new  rule,  the  practice  with  paper  SOUs 
would  conform  with  the  current 
practice  for  electronically  filed  SOUs. 
Applicants  must  set  forth  (or 
incorporate  by  reference)  the  goods/ 
services  on  or  in  connection  with  which 
the  mark  is  in  use.  This  is  consistent 
with  the  Office’s  long-standing  practice 
with  respect  to  requests  for  extensions 
of  time  to  file  a  statement  of  use,  set 
forth  in  §  2.89(f). 

The  Office  is  revising  §§  2.89(a)(2) 
and  (b)(2)  to  add  a  provision  that  if  an 
applicant  timely  submits  a  fee  sufficient 
to  pay  for  at  least  one  class,  but 
insufficient  to  cover  all  the  classes,  and 
the  applicant  has  not  specified  the 
class(es)  to  which  the  fee  applies,  the 
Office  will  issue  a  notice  granting  the 
applicant  additional  time  to  submit  the 
fee(s)  for  the  remaining  class(es),  or 
specify  the  class(es)  to  be  abandoned.  If 
the  applicant  does  not  submit  the 
required  fee(s)  or  specify  the  class(es)  to 
be  abandoned  within  the  set  time 
period,  the  Office  will  apply  the  fees 
paid,  beginning  with  the  lowest 
numbered  class(es),  in  ascending  order. 
The  Office  will  delete  the  remaining 
goods/services  not  covered  by  the  fees 
submitted.  This  is  consistent  with 
current  practice.  TMEP  section 
1108.02(c). 


Comment:  Additional  time  is 
“undefined.”  No  time  period  is  set  forth 
in  the  rule  or  TMEP. 

Response;  The  Office  will  amend 
TMEP  section  1108.02(c)  to  indicate  that 
the  applicant  will  be  given  thirty  days 
in  which  to  cure  the  fee  deficiency  in  an 
extension  request  that  includes  a  fee 
sufficient  to  pay  for  at  least  one  class, 
but  insufficient  to  cover  all  the  classes. 

Amendments  to  Classification 

The  Office  is  amending  §  2.8.5(a)  to 
add  a  reference  to  amendments  to  adopt 
international  classification. 

The  Office  is  combining  §§  2.85(b) 
and  (c),  pertaining  to  the  old  United 
States  classification  system,  and  adding 
a  reference  to  amendments  to  adopt 
international  classification. 

The  Office  is  redesignating  §  2.85(f), 
pertaining  to  certification  marks  and 
collective  membership  marks,  as 
§  2.85(c),  and  adding  a  statement  that 
the  classes  set  forth  in  §§  6.3  and  6.4  do 
not  apply  to  applications  based  on 
section  66(a)  of  the  Trademark  Act  and 
registered  extensions  of  protection.  This 
is  consistent  with  current  practice. 

TMEP  section  1904.02(b).  Classes  A,  B, 
and  200  are  from  the  old  United  States 
classification  system  that  the  United 
States  still  uses  to  classify  certification 
and  collective  membership  marks,  but 
are  not  included  in  the  international 
classes  under  the  Nice  Agreement 
Concerning  the  International 
Classification  of  Goods  and  Services  for 
the  Purposes  of  the  Registration  of 
Marks  (“Nice  Agreement”).  Therefore, 
these  classes  do  not  apply  to  section 
66(a)  applications  and  registered 
extensions  of  protection,  in  which  the 
IB  determines  classification.  The  Office 
is  similarly  amending  §§  6.3  and  6.4, 
indicating  that  these  sections  apply  only 
to  applications  based  on  sections  1  and 
44  of  the  Trademark  Act  and 
registrations  resulting  from  such 
applications. 

Current  §  2.85(d),  which  now 
provides  that  renewals  filed  on 
registrations  issued  under  a  prior 
classification  system  are  processed  on 
the  basis  of  that  system,  is  redesignated 
as  §  2.183(f),  and  amended  to  add  an 
exception  for  registrations  that  have 
been  amended  to  adopt  international 
classification  pursuant  to  §  2.85(e)(3). 

New  §  2.85(d)  provides  that  in  an 
application  under  section  66(a)  of  the 
Act  or  registered  extension  of 
protection,  the  classification  cannot  be 
changed  from  the  classification  that  the 
IB  has  assigned,  classes  cannot  be 
added,  and  goods  or  services  cannot  be 
transferred  from  one  class  to  another  in 
a  multiple-class  application.  This  is 


consistent  with  current  practice.  TMEP 
sections  1401.03(d)  and  1904.02(b). 

Comment:  One  comment  requests  that 
the  Office  clarify  and/or  reconsider  this 
change.  The  commenter  notes  that  in 
some  instances  “the  applicant  is  seeking 
to  identify  a  good/service  that  was  not 
the  subject  of  classification  by  the  IB.” 
For  example,  if  the  international 
registration  covered  “nutritional  aids” 
in  Class  30,  the  applicant  could  not 
amend  to  “nutritional  supplements,” 
because  the  United  States  classifies 
nutritional  supplements  in  Class  5.  This 
“works  a  complete  forfeiture  of  rights” 
as  to  the  goods  or  services  that  must  be 
deleted  from  Class  30  in  the  section 
66(a)  application. 

Response:  Under  Article  3(2)  of  the 
Madrid  Protocol,  the  IB  controls 
classification  in  an  international 
registration.  Under  section  70(a)  of  the 
Trademark  Act  and  Articles  6(3)  and 
6(4)  of  the  Protocol,  a  section  66(a) 
application  and  any  resulting 
registration  remains  part  of  and 
dependent  upon  the  international 
registration.  Since  the  international 
registration  is  limited  to  those  classes 
that  the  IB  has  assigned,  no  legal  basis 
exists  for  registration  of  the  mark  as  to 
goods/services  that  fall  outside  these 
classes  under  U.S.  standards.  Upon 
notification  of  the  final  grant  of 
protection,  the  IB  would  ultimately 
refuse  any  change  in  classification  made 
during  examination  of  a  section  66(a) 
application.  Therefore,  the  international 
classification  of  goods/services  in  a 
section  66(a)  application  cannot  be 
changed  from  the  classification  that  the 
IB  has  assigned. 

While  the  IB  controls  classification, 
the  same  standards  of  specificity  used  in 
examining  applications  under  sections  1 
and  44  of  the  Act  govern  the  propriety 
of  the  identification  of  goods/services  in 
a  section  66  (a)  application.  Section^ 
68(a)  of  the  Act;  Madrid  Protocol  Article 
5(1).  Accordingly,  if  the  initial 
identification  of  goods/services  in  a 
section  66(a)  application  is  definite  but 
misclassified  under  U.S.  standards,  the 
Office  will  accept  the  identification  in 
the  IB-assigned  class.  However,  if  the 
initial  identification  of  goods/services  is 
not  definite,  the  classification  cannot  be 
changed  and  the  scope  of  the 
identification  for  purposes  of 
permissible  amendment  is  limited  by 
the  classification  that  the  IB  has 
assigned.  See  TMEP  section  1904. 02(b) 
and  Examination  Guide  3-08, 
Examination  Procedures  for 
Identifications  of  Goods  and  Services  in 
Applications  under  Trademark  Act 
Section  66(a)  pursuant  to  the  Madrid 
Protocol  (July  2,  2008),  available  on  the 
Office’s  Web  site  at  http:// 
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WWW. uspto.gov/  web! off  ices /tac/ notices/ 
examguide3-08.htm. 

Thus,  in  the  commenter’s  example 
above,  if  the  international  registration 
covered  “nutritional  aids”  in  Class  30, 
the  applicant  could  not  amend  to 
“nutritional  supplements,”  because 
“nutritional  aids”  is  an  indefinite 
identification  that  can  only  be  amended 
within  the  scope  of  the  IB-designated 
Class  30.  However,  if  the  international 
registration  covered  “nutritional 
supplements”  in  Class  30,  the  Office 
would  permit  registration  in  Class  30, 
even  though  the  Office  classifies  these 
goods  in  Class  5.  No  rights  would  be 
forfeited.  Thus,  international  applicants 
who  plan  to  seek  an  extension  of 
protection  to  the  United  States  can 
avoid  forfeiting  rights  in  a  particular 
item  by  reviewing  the  USPTO  ID 
Manual  before  filing  the  request  for 
extension  of  protection  of  an 
international  registration  to  the  United 
States.  The  applicant  can  then  include 
language  in  the  international 
application,  or  by  entry  of  a  limitation 
of  the  goods  or  services  extended  to  the 
United  States,  that  will  be  acceptable  in 
the  United  States.  Alternatively,  the 
applicant  can  seek  registration  in  the 
United  States  under  a  different  basis,  ‘ 
such  as  section  1(b)  or  section  44. 
Regarding  limitations,  see  TMEP 
sections  1904.03(g)  and  1904.15,  and 
Examination  Guide  3-08,  sections  IV  et 
seq. 

Comment:  The  Office  should  consider 
implementing  a  pseudo-classification 
system  so  that  the  Office’s  automated 
search  system  would  show  the  classes 
that  the  Office  considers  to  be  “correct” 
in  cases  where  the  classification 
designated  by  the  IB  differs  from  that  of 
the  Office.  This  would  permit  all 
Madrid  applicants  to  amend  the 
classification  of  goods/services  in  the 
same  way  non-Madrid  filers  presently 
do,  and  retain  the  full  scope  of 
protection  afforded  by  registration.  This 
would  also  ensure  that  a  product  or 
service  that  is  “misclassified”  by  the  IB 
is  discovered  in  a  search  of  Office 
records. 

Response:  The  Office  is  developing 
such  a  system,  to  ensure  that  relevant 
marks  in  section  66(a)  applications  will 
be  found  in  a  search  of  Office  records, 
even  if  the  IB  and  USPTO  classifications 
differ.  However,  that  does  not  change 
the  fact  that  no  legal  basis  exists  for 
registration  of  the  mark  in  the  United 
States  as  to  goods/services  that  do  not 
fall  within  the  class(es)  that  the  IB  has 
assigned.  Thus,  even  if  a  pseudo¬ 
classification  system  is  implemented  for 
search  purposes,  amendment  of  the 
classification  in  a  section  66(a) 
application  will  still  be  prohibited. 


Comment:  Since  there  are  already 
situations  where  the  classification  in 
section  66(a)  applications  and  registered 
extensions  of  protection  is  “wrong,”  due 
to  the  Office’s  practice  of  accepting 
definite  identifications  that  are 
misclassified  under  U.S.  standards,  the 
Office  should  also  permit  amendment  of 
indefinite  identifications  within  the 
class  assigned  by  the  IB,  even  if  that 
class  is  incorrect  under  U.S.  standards. 

Response:  When  a  particular  product 
or  service  identified  in  an  international 
application  could  be  classified  in  more 
than  one  class,  but  only  one  of  the 
applicable  classes  has  been  indicated, 
the  IB  assumes  “that  the  reference  is 
only  to  the  product  or  service  falling  in 
the  identified  class.”  Guide  to  the 
International  Registration  of  Marks 
under  the  Madrid  Agreement  and 
Protocol,  Para.  B. II. 23. 02  (Jan.  2008), 
available  on  the  IB  Web  site  at  http:// 
www.wipo.int/madrid/en/guide/ 
index.html.  Therefore,  the  Office 
believes  that  the  scope  of  permissible 
amendment  of  an  indefinite 
identification  must  be  limited  by  the  IB- 
assigned  class.  Furthermore,  the 
practice  of  accepting  identifications  that 
cu:e  misclassified  under  U.S.  standards 
must  be  limited  to  the  extent  possible. 

The  Office  is  removing  §  2.85(e), 
which  now  pertains  to  appeal  and 
renewal  fee  deficiencies  in  multiple- 
class  applications  and  registrations,  and 
moving  the  provisions  on  appeal  fees  to 
§  2.141(b).  Section  2.183(e)  already 
covers  procedures  for  processing 
renewal  fee  deficiencies  in  multiple- 
class  registrations.  i 

Section  2.85(e)  provides  for  changes 
in  classification  pursuant  to  the  Nice 
Agreement.  The  international 
classification  changes  periodically,  and 
the  International  Classification  of  Goods 
and  Services  for  the  Purposes  of  the 
Registration  of  Marks,  which'is 
published  by  the  World  Intellectual 
Property  Organization,  lists  these 
changes.  The  current  edition  of  the  Nice 
Agreement  is  the  9th  edition,  2006, 
which  became  effective  January  1,  2007. 

Section  2.85(e)(1)  provides  that  when 
international  classification  changes,  the 
new  requirements  apply  only  to 
applications  filed  on  or  after  the 
effective  date  of  the  change. 

Section  2.85(e)(2)  and  (3)  provide  that 
in  section  1  bnd  44  applications  filed 
before  the  effective  date  of  a  change  in 
classification,  and  registrations  resulting 
from  such  applications,  the  applicant  or 
registrant  may  reclassify  the  goods  or 
services  in  accordance  with  the  current 
edition,  upon  payment  of  the  required 
fees.  This  is  consistent  with  current 
practice,  set  forth  in  TMEP  sections 
1401.11  and  1609.04. 


The  Office  is  redesignating  §  2.85(g), 
which  provides  that  classification 
schedules  shall  not  limit  or  extend  the 
applicant’s  rights,  as  §  2.85(f),  and 
amending  it  to  note  an  exception  that  in 
section  66(a)  applications,  tbe  scope  of 
the  identification  of  goods  or  services 
for  purposes  of  permissible  amendments 
is  limited  by  the  class,  because  the 
classification  that  the  IB  has  assigned 
may  not  be  changed.  This  is  consistent 
with  TMEP  section  1402.07(a).  See 
discussion,  above,  of  the  scope  of 
permissible  amendment  of  an  indefinite 
identification  in  a  section  66(a) 
application,  in  the  responses  to 
comments  on  §  2.85(d). 

Requests  To  Divide 

The  Office  is  separating  the  current 
§  2.87(c)  into  subsections  2.87(c)(1)  and 
(c)(2). 

The  Office  is  adding  §  2.87(c)(3)  to 
provide  that  in  a  multiple  basis 
application,  a  request  to  divide  out 
goods  or  services  having  a  particular 
basis  may  be  filed  during  the  period 
between  the  issuance  of  the  notice  of 
allowance  under  section  13(b)(2)  of  the 
Act  and  the  filing  of  a  statement  of  use 
under  §  2.88.  This  is  consistent  with 
current  practice.  TMEP  section  1107. 

The  Office  is  adding  §  2.87(e)  to 
provide  that  any  outstanding  time 
periqd  for  action  by  the  applicant  in  the 
original  application  at  the  time  of  the 
division  will  apply  to  each  new  separate 
application  that  the  division  creates. 
This  provision  appeared  in  §  2.87(a) 
when  the  rule  was  first  enacted  in  1989, 
but  was  inadvertently  removed  when 
the  rules  were  amended  to  adjust 
application  filing  fees  on  January  19, 
2005.  See  notices  at  54  FR  37562  (Sept. 
11,  1989)  and  70  FR  2952  (Jan.  19, 

2005).  Subsections  (e)(1)  through  (e)(3) 
set  forth  certain  specified  exceptions, 
consistent  with  current  practice,  as  set 
forth  in  TMEP  sections  1110.04  and 
1110.05. 

The  Office  is  adding  §  2.87(f), 
requiring  that  a  request  to  divide  be 
signed  by  the  applicant,  someone  with 
legal  authority  to  bind  the  applicant 
(e.g.,  a  corporate  officer  or  general 
partner  of  a  partnership),  or  a  qualified 
practitioner.  This  is  consistent  with 
TMEP  section  1110. 

The  Office  is  adding  §  2.87(g),  setting 
forth  the  procedures  for  division  of  a 
section  66(a)  application  after  a  change 
in  ownership  with  respect  to  some,  but 
not  all,  of  the  goods  or  services.  This 
incorporates  existing  practice,  set  forth 
in  TMEP  section  1110.08. 

The  Office  is  adding  §  2.171(b)(2),  to 
provide  for  division  of  registered 
extensions  of  protection  upon 
notification  by  the  IB  that  ownership  of 
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an  international  registration  has' 
changed  with  respect  to  some,  but  not 
all,  of  the  goods  or  services.  This  reflects 
current  practice.  TMEP  section  1615.02. 

Post  Registration 

The  Office  is  amending  §  2.153  to 
change  “registrant”  to  “owner,”  to  make 
it  clear  that  an  affidavit  or  declaration 
under  section  12(c)  of  the  Act  must  be 
filed  by  the  owner  of  the  registration, 
and  to  add  a  requirement  that  the 
affidavit  or  declaration  be  signed  by  a 
person  properly  authorized  to  sign  on 
behalf  of  the  owner.  This  is  consistent 
with  current  practice,  set  forth  in  TMEP 
section  1603,  and  with  the  requirements 
of  §  2.161  for  affidavits  or  declarations 
under  section  8  of  the  Act. 

The  Office  is  further  amending  §  2.153 
to  remove  the  requirement  for 
specification  of  the  type  of  commerce  in 
an  affidavit  claiming  the  benefits  of 
section  12(c)  of  the  Trademark  Act  of 
1946  for  a  registration  issued  under  the 
Trademark  Acts  of  1881  or  1905.  This  is 
consistent  with  the  amendment  of 
§  2.47(a),  discussed  above. 

The  Office  is  amending  the  center 
heading  immediately  after  §  2.158  to 
delete  the  wording  “DURING  SIXTH 
VEAR,”  to  correct  an  oversight.  The 
heading  covers  rules  pertaining  to 
affidavits  or  declarations  under  section 
8  of  the  Act  (“section  8  affidavits”).. 
Effective  October  30,  1999,  such 
affidavits  must  be  filed  every  tenth  year 
after  registration  as  well  as  during  the 
sixth  year. 

The  Office  is  amending  §  2.161(g)(3) 
to  provide  that  specimens  filed  through 
TEAS  may  be  in  .pdf  format.  This  offers 
TEAS  filers  an  additional  option  for 
filing  specimens,  and  is  consistent  with 
current  practice. 

The  Office  is  separating  the  current 
§  2.163(b)  into  new  §§  (b)  and  (c). 

Section  2.163(b)  is  amended  to  require 
that  a  response  to  an  Office  action 
issued  in  connection  with  a  section  8 
affidavit  be  signed  by  the  owner, 
someone  with  legal  authority  to  bind  the 
owner,  or  a  qualified  practitioner.  This 
is  consistent  with  TMEP  section 
1604.16. 

The  last  sentence  of  the  current 
§  2.163(b)  is  moved  to  new  §  (c),  and 
revised  to  indicate  that  a  registration 
will  be  cancelled  for  failure  to  respond 
to  an  Office  action  issued  in  connection 
with  a  section  8  affidavit  only  if  no  time 
remains  in  the  grace  period  under 
section  8(c)(1)  of  the  Act.  This  corrects 
an  oversight  in  the  current  rule. 
Cancelling  a  registration  under  section  8 
before  expiration  of  the  grace  period 
would  be  inappropriate.  If  time  remains 
in  the  grace  period,  the  owner  may  file 
a  complete  new  affidavit. 


The  Office  is  amending  §  2.167(a)  to- 
provide  that  an  affidavit  or  declaration 
of  incontestability  under  section  15  of 
the  Trademark  Act  must  be  filed  in  the 
name  of  the  owner  of  the  registration, 
and  verified  by  the  owner  or  a  person 
properly  authorized  to  sign  on  behalf  of 
the  owner  (§  2.161(b)).  The  Office  is 
amending  §  2.167(d)  to  substitute 
“owner”  for  “registrant,”  to  make  it 
clear  that  the  affidavit  or  declaration 
must  be  filed  by  the  owner  of  the 
registration.  These  changes  are 
consistent  with  TMEP  section  1605.04. 

The  Office  is  amending  §  2.167(f)  for 
clarity. 

The  Office  is  amending  §  2.171(a)  to 
remove  the  requirement  that  a  request 
for  a  new  certificate  of  registration  upon 
change  of  ownership  include  the 
original  certificate  of  registration.  This 
is  consistent  with  current  practice,  and 
with  Office  practice  in  connection  with 
requests  to  amend  or  correct 
registrations  under  section  7  of  the 
Trademark  Act.  See  notice  at  69  FR 
51362  (Aug.  19,  2004),  removing  the 
requirement  that  a  section  7  request 
include  the  original  certificate. 

The  Office  is  amending  §  2.171(a)  to 
add  a  statement  that  in  a  registered 
extension  of  protection,  the  assignment 
must  be  recorded  with  the  IB  before 
recordation  in  the  Office.  This  is 
consistent  with  current  §  7.22. 

The  Office  is  redesignating  §  2.171(b) 
as  (b)(1),  and  amending  the  section  to 
indicate  applicability  only  to 
registrations  resulting  from  applications 
based  on  section  1  or  44  of  the  Act. 

The  Office  is  adding  §  2.171(b)(2), 
providing  for  division  of  registered 
extensions  of  protection  upon 
notification  by  the  IB  that  ownership  of 
an-international  registration  has 
changed  with  respect  to  some,  but  not 
all,  of  the  goods  or  services.  This  reflects 
current  practice.  TMEP  section  1615.02. 

The  Office  is  reorganizing  §  2.173, 
pertaining  to  amendment  of 
registrations.  The  current  paragraph  (a) 
is  separated  into  new  paragraphs  (a) 
through  (d). 

Section  2.173(a)  provides  that  the 
owner  of  a  registration  may  file  a 
written  request  to  amend  a  registration 
or  to  disclaim  part  of  the  mark  in  the 
registration;  and  that  if  the  registration 
is  involved  in  an  inter  partes  proceeding 
before  the  TTAB,  the  request  must  be 
filed  by  appropriate  motion  to  the 
TTAB.  This  is  consistent  with  current 
§  2.173(a)  and  TMEP  section  1609.01(b). 

The  current  paragraph  (b)  is  separated 
into  new  paragraphs  (e)  and  (g). 

New  §  2.173(b)  sets  forth  the 
requirements  for  the  request  for 
amendment. 


Section  2.173(b)(2)  requires  that  the 
request  be  filed  in  the  name  of  the  ' 
owner  and  signed  by  the  owner, 
someone  with  legal  authority  to  bind  the 
owner  (e.g.,  a  corporate  officer  or 
general  partner  of  a  partnership),  or  a 
qualified  practitioner.  The  requirement 
for  filing  in  the  name  of  the  owner  is 
consistent  with  current  practice. 
However,  the  requirement  for  signature 
by  someone  with  legal  authority  to  bind 
the  owner  or  by  a  qualified  practitioner 
changes  current  practice  slightly.  TMEP 
section  1609.01(b)  now  permits 
signature  by  a  person  with  firsthand 
knowledge  of  the  facts  and  actual  or 
implied  authority  to  act  on  behalf  of  the 
owner,  which  could  include  someone 
without  legal  authority  to  bind  the 
owner.  The  Office  believes  that  the 
better  practice  is  to  require  that  a 
request  to  amend  a  registration  be 
signed  by  someone  with  legal  authority 
to  bind  the  owner  or  by  a  qualified 
practitioner. 

Section  2.173(b)(3)  requires  that  an 
amendment  to  change  the  mark  include 
a  specimen  showing  the  mark  as  used 
on  or  in  connection  with  the  goods  or 
services,  an  affidavit  or  a  declaration 
under  §  2.20  stating  that  the  specimen 
was  in  use  in  commerce  at  least  as  early 
as  the  filing  date  of  the  amendment,  and 
a  new  drawing  of  the  amended  mark. 
This  is  consistent  with  current 
§  2.173(a)  and  TMEP  section  1609.02(c). 

Section  2.173(c)  provides  that  the 
registration  must  still  contain  registrable 
matter,  and  §  2.173(d)  provides  that  the 
amendment  may  not  materially  alter  the 
mark.  This  is  consistent  with  current 
§  2.173(a). 

Section  2.173(e)  provides  that  no 
amendment  to  the  identification  of 
goods  or  services  in  a  registration  will 
be  permitted,  except  to  restrict  the 
identification  or  change  it  in  ways  that 
would  not  require  republication  of  the 
mark.  This  is  consistent  with  current 
§  2.173(b). 

The  Office  is  adding  §  2.173(f)  to 
provide  that  if  the  registration  includes 
a  disclaimer,  description  of  the  mark,  or 
miscellaneous  statement,  any 
amendment  must  include  a  reque.st  to 
make  any  necessary  conforming 
amendments  to  the  disclaimer, 
description,  or  other  miscellaneous 
statements.  For  example,  if  the  mark  is 
XYZ  INC.,  with  a  disclaimer  of  the 
entity  designator  “INC.,”  and  the  owner 
of  the  registration  proposes  to  amend 
the  mark  to  remove  “INC.,”  the 
proposed  amendment  should  also 
request  that  the  disclaimer  be  deleted.  If 
a  proposed  amendment  does  not 
include  all  necessary  conforming 
amendment(s),  the  examiner  will  issue 
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an  Office  action  requiring  the 
amendment(s). 

New  §  2.173(g)  provides  that  an 
amendment  seeking  the  elimination  of  a 
disclaimer  will  be  permitted  only  if 
deletion  of  the  disclaimed  portion  of  the 
mark  is  also  sought.  This  provides  aii 
exception  to  the  general  prohibition 
against  amendments  to  delete 
disclaimers,  currently  set  forth  in 
§  2.173(b),  in  the  limited  situation 
where  the  mark  is  amended  to  delete  the 
disclaimer. 

The  Office  is  amending  §  2.175(b)(2) 
to  require  that  a  request  to  correct  the 
owner’s  error  in  a  registration  be  filed  in 
the  name  of  the  owner  and  signed  by  the 
owner,  someone  with  legal  authority  to 
bind  the  owner  (e.g.,  a  corporate  officer 
or  general  partner  of  a  partnership),  or 
a  qualified  practitioner.  This  is 
consistent  with  the  amendment  of 
§  2.173(b)(2),  discussed  above.  The 
Office  is  also  amending  the  heading  and 
paragraph  (a)  of  §  2.175  to  substitute 
“owner”  for  “registrant,”  for 
consistency. 

The  Office  is  adding  §  2.183(f)  to 
provide  that  applications  for  renewal  of 
registrations  issued  under  a  prior 
classification  system  will  be  processed 
on  the  basis  of  that  system,  except 
where  the  registration  has  been 
amended  to  adopt  international 
classification.  The  provision  that 
applications  for  renewal  of  registrations 
issued  under  a  prior  classification 
system  are  processed  on  the  basis  of  that 
system  is  currently  set  forth  in  §  2.85(d). 
The  reference  to  amendment  of 
classification  is  consistent  with 
§  2.85(e)(3),  discussed  above. 

Section  2.184(b)  is  redesignated  as 
§  2.184(b)(1),  and  amended  to  provide 
that  a  registration  will  expire  for  failure 
to  respond  to  an  Office  action  issued  in 
connection  with  a  renewal  application 
only  if  no  time  remains  in  the  grace 
period  under  section  9(a)  of  the  Act. 

This  corrects  an  oversight  in  the  current 
rule.  It  would  be  inappropriate  to  cancel 
a  registration  for  failure  to  renew  before 
the  renewal  grace  period  has  expired.  If 
time  remains  in  the  grace  period,  the 
registrant  may  file  a  complete  new 
renewal  application. 

The  Office  is  adding  §  2.184(b)(2)  to 
require  that  a  response  to  an  Office 
action  issued  in  connection  with  a 
renewal  application  be  signed  by  the 
registrant,  someone  with  legal  authority 
to  bind  the  registrant  (e.g.,  a  corporate 
officer  or  general  partner  of  a 
partnership),  or  a  qualified  practitioner. 
This  is  consistent  with  TMEP  section 
1606.12. 


Madrid  Protocol 

The  Office  is  amending  §  7.11(a)(2)  to 
provide  that  the  applicant’s  entity  in  an 
application  for  international  registration 
must  be  identical  to  the  entity  listed  as 
owner  of  the  basic  application  or 
registration.  This  is  consistent  with 
current  practice.  TMEP  section 
1902.02(c).  Under  section  61(a)  of  the 
Trademark  Act,  only  the  owner  of  the 
basic  application  or  registration  may  file 
an  international  application. 

The  Office  is  amending  the  last 
sentence  of  §  7.14(e)  to  change 
“submitted  to”  to  “received  in,”  for 
clarity. 

The  Office  is  amending  §  7.25(a)  to 
remove  §§  2.175  and  2.197  from  the  list 
of  rules  in  part  2  that  do  not  apply  to 
an  extension  of  protection  of  an 
international  registration  to  the  United 
States.  Section  2.175  pertains  to 
correction  of  mistakes  by  a  registrant. 
Generally,  all  requests  to  record  changes 
to  an  international  registration  must  be 
filed  at  the  IB,  because  an  extension  of 
protection  of  an  international 
registration  remains  part  of  the 
international  registration  even  after 
registration  in  the  United  States. 
However,  in  the  limited  circumstance 
where  the  holder  of  an  international 
registration  makes  a  mistake  in  a 
document  filed  during  prosecution  in 
the  Office  that  affects  only  the  extension 
of  protection  to  the  United  States,  the 
registrant  may  request  correction  of  the 
error  pursuant  to  §  2.175.  For  example, 
if  there  was  a  minor  typographical  error 
in  an  amendment  to  the  identification  of 
goods  in  a  section  66(a)  application,  and 
the  mark  registered,  the  owner  of  the 
registration  could  request  correction 
under  §  2.175.  If  the  Office  grants  the 
request,  the  Office  will  notify  the  IB  of 
the  change  to  the  extension  of 
protection  to  the  United  States. 

Section  §  2.197  provides  a  “certificate 
of  mailing  or  transmission”  procedure 
to  avoid  lateness  due  to  mail  delay. 
Section  66(a)  applicants  may  currently 
use  this  procedure  during  prosecution 
of  applications.  Owners  of  registered 
extensions  of  protection  who  file 
affidavits  of  use  or  excusable  nonuse 
under  seqtion  71  of  the  Trademark  Act 
may  also  use  this  procedure.  Therefore, 
its  inclusion  in  §  7.25(a)  was  an  error. 
Under  §§  2.197(a)(2)(ii)  and  7.4(e),  the 
certificate  of  mailing  or  transmission 
procedure  remains  inapplicable  to 
international  applications  under  §  7.11, 
responses  to  notices  of  irregularity 
under  §  7.14,  subsequent  designations 
under  §  7.21,  requests  to  record  changes 
of  ownership  under  §  7.23,  requests  to 
record  restrictions  of  the  holder’s  right 
of  disposal  (or  the  release  of  such 


restrictions)  under  §  7.24,  and  requests 
for  transformation  under  §  7.31. 

Note:  On  February  29,  2008,  the  Office 
published  a  proposed  rule  that  would 
prohibit  the  use  of  certificates  of  mailing  or 
transmission  for  certain  specified  documents 
for  which  an  electronic  form  is  available  in 
TEAS.  See  notice  at  73  FR  11079.  The  Office 
is  still  reviewing  the  comments  received  in 
response  to  this  proposal. 

See  the  discussion  of  amendments  to 
classification  in  section  66(a) 
applications  in  connection  with  new 
§  2.85(d),  above. 

Assignment  Cover  Sheet 

The  Office  is  amending  §  3.31  to  add 
a  new  paragraph  (a)(8)  requiring  that  a 
cover  sheet  submitted  with  a  request  to 
record  a  change  of  ownership  of  a 
trademark  application  or  registration 
must  include  the  citizenship  or  state  or 
country  of  organization  of  the  party 
receiving  the  interest;  and  that  if  the 
party  receiving  the  interest  is  a  domestic 
partnership  or  domestic  joint  venture, 
the  cover  sheet  must  include  the  names, 
legal  entities,  and  national  citizenship 
(or  state  or  country  of  organization)  of 
all  general  partners  or  active  members 
that  compose  the  partnership  or  joint 
venture.  Currently,  §  3.31(f)  provides 
that  the  cover  sheet  “should”  include 
this  information,  but  the  new  rule 
makes  it  mandatory,  to  allow  for  more 
efficient  processing  of  trademark 
applications  and  registrations. 

The  applicant’s  entity  and  citizenship 
or  state  or  country  of  organization  are 
required  in  an  application  for 
registration  under  §  2.32(a)(3)(iii)  and 
must  be  submitted  before  the  Office  can 
issue  a  registration  certificate  in  the 
name  of  the  new  owner.  This 
information  is  also  required  when  the 
new  owner  of  a  registration  wants  to 
change  ownership  in  the  trademark 
database  and/or  obtain  a  new  certificate 
of  registration  in  the  name  of  the  new 
owner.  Requiring  the  information 
whenever  a  change  of  ownership  is 
recorded  will  eliminate  the  need  for  the 
examining  attorney  or  Post  Registration 
examiner  to  issue  an  Office  action 
requiring  submission,  which  can  cause 
substantial  delay.  Furthermore,  in  many 
cases,  having  complete  information 
about  the  receiving  party  will  ensure 
‘that  the  trademark  database  is 
automatically  updated  at  the  time  of 
recordation  or  shortly  thereafter.  See 
TMEP  sections  504  et  seq.  regarding 
automatic  updating  of  the  trademark 
database  upon  recordation  of  a  change 
of  ownership  (automatic  updating 
should  ensure  that  the  original 
certificate  of  registration  issues  in  the 
name  of  the  new  owner). 
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References  to  “Paper” 

The  Office  is  amending  §§  2.6(b)(6), 
2.21(b),  2.21(c),  2.27(d),  2.87(d), 
2.146(e)(1),  2.146(e)(2),  and  2.146(i)  to 
delete  references  to  “papers”  and 
substitute  “documents”  where 
appropriate,  in  order  to  encompass 
documents  filed  or  issued 
electronically. 

The  Office  is  amending  §§  2.6(a)(19), 
2.6(b)(3),  and  2.56(d)(2)  to  delete 
references  to  “file  wrapper”  and 
substitute  “record”  or  “official  record.” 
The  Office  now  maintains  electronic 
records  of  applications  and 
registrations. 

The  Office  is  amending  §§  2.62, 
2.65(a),  2.66(a)(1),  2.66(d),  2.66(f)(1), 
2.81(b),  2.89(a),  2.89(a)(3).  2.89(g),  2.93, 
2.99(d)(2).  2.146(d),  2.146(e)(1), 
2.146(e)(2),  2.146(j)(l),  2.163(b), 

2.165(b),  2.176,  2.184(b),  2.186(b), 
7.39(b),  and  7.40(b)  to  change  references 
to  “mailing”  to  “issuance,”  to 
encompass  Office  actions  and 
communications  issued  electronically. 

Comment:  One  commenter  asserts 
that  “issuance”  is  ambiguous  because  it 
“could  refer  to  either  the  date  an  Office 
Action  is  written  or  is  mailed.”  The 
commenter  notes  that  the  Trademark 
Applications  and  Registrations  Retrieval 
(“TARR”)  database  currently  lists  either 
“Non-Final  Action  Mailed”  or  “Non- 
Final  Action  E-Mailed.”  The  commenter 
suggests  that  the  rules  be  amended  to 
change  “mailing”  to  “mailing  and 
e-mailing,”  or,  alternatively,  that  TARR 
be  changed  to  list  an  “issuance”  date 
where  it  formerly  listed  “Mailed”  or 
“E-Mailed.” 

Response:  The  Office  has  reviewed 
the  context  in  which  the  term 
“issuance”  is  used  in  these  rules,  and 
believes  the  term  clearly  does  not  refer 
to  the  date  on  which  an  Office  action  is 
written,  as  opposed  to  the  date  on 
which  it  is  mailed  or  e-mailed. 
“Issuance”  is  defined  as  “[t]he 
provision  of  something  by  issuing  it.” 
The  verb  “issue”  can  be  defined  as  “[t]o 
send  out  officially,  as  in  to  issue  an 
order”  (Law);  “[pjrepare  and  issue  for 
public  distribution  or  sale;”  “[cjirculate 
or  distribute;”  or  “[hiring  out  [as]  an 
official  document.  *  *  *”  Webster’s 
Online  Dictionary,  search  of  “issuance” 
and  “issue,”  http://ww'w.websters- 
onIine-dictionary.org/definition/issue 
(Aug.  14,  2008).  Therefore,  the  Office 
deems  it  unnecessary  to  change  the  rule 
or  the  information  in  TARR.  The 
information  in  TARR  indicates 
specifically  whether  the  notice  was 
mailed  or  e-mailed,  which  could  be 
useful  information. 

The  Office  is  amending  §  2.81(b)  to 
remove  the  sentence  stating  that  “The 


mailing  date  that  appears  on  the  notice 
of  allowance  will  be  the  issue  date  of 
the  notice  of  allowance,”  because  it  is 
unnecessary.  The  rule  already  states  that 
the  notice  of  allowance  will  include  the 
issue  date. 

The  Office  is  amending  §§  2.84(b), 
2.173,  2.174,  and  2.175  to  delete 
references  to  “printed,”  and  substitute  ' 
“issued”  where  appropriate,  to 
encompass  documents  issued 
electronically. 

The  Office  is  amending  §§  2.87(d), 
2.146(e)(i),  and  2.146(i)  to  delete 
references  to  “paper”  and  to  substitute 
“document,”  to  encompass  documents 
filed  through  TEAS. 

Sections  2.173(c),  2.174,  and  2.175(c) 
are  amended  to  remove  the  statements 
that  printed  copies  of  amendments  and 
corrections  under  section  7  of  the  Act 
are  attached  to  printed  copies  of  the 
registration. 

Comment:  One  commenter  asked  for 
clarification  of  how  amendments  and 
corrections  would  be  communicated 
when  certified  copies  of  the  registration 
are  printed. 

Response:  The  Office  previously 
attached  an  updated  registration 
certificate  showing  an  amendment  or 
correction  to  the  original  certificate  and 
returned  it  to  the  owner  of  the 
registration,  but  this  practice  was 
changed  in  2004.  See  notice  at  69  FR 
51362  (Aug.  19,  2004)  (removing  the 
requirement  that  the  owner  of  a 
registration  send  the  original  certificate 
of  registration  or  a  certified  copy  thereof 
with  a  request  for  amendment  or 
correction  under  section  7  of  the  Act). 
Currently,  when  a  request  for 
amendment  or  correction  is  granted,  the 
Office  sends  an  updated  registration 
certificate  showing  the  amendment  or 
correction  to  the  owner  of  record,  and 
updates  Office  records  accordingly. 
TMEP  sections  1609.01(b)  and  1609.10. 
A  certified  copy  of  the  updated 
registration  certificate  may  be  obtained 
from  the  Document  Services  Branch  of 
the  Public  Records  Division  for  a  fee. 

Appeal  Fees 

The  Office  is  reorganizing  §  2.141  to 
move  the  provisions  pertaining  to 
appeal  fees,  some  of  which  were 
previously  set  forth  in  §  2.85(e),  to 
§  2.141(b).  This  is  consistent  with 
current  practice,  set  forth  in  TBMP 
section  1202.04. 

Other  Changes 

The  Office  is  amending  §  2.6(a)(13)  to 
replace  a  section  symbol  with  the  word 
“section.”  This  is  consistent  with 
references  to  the  statute  in  other  rules, 
and  with  the  format  recommended  in 
the  Federal  Register  Document  Drafting 


Handbook,  National  Archives  and 
Records  Administration,  Office  of  the 
Federal  Register  (Oct.  1998).  Section 
symbols  are  used  in  rules  and  Federal 
Register  notices  only  to  refer  to  other 
sections  of  the  CFR. 

The  Office  is  amending  §  2.6(a)(8)  to 
delete  “assignee”  and  substitute 
“registrant.”  This  clarifies  that  any 
registrant  may  request  a  new  certificate 
of  registration,  upon  payment  of  the 
required  fee. 

The  Office  is  revising  §  2.25  to 
provide  that  documents  filed  by  an 
applicant  or  registrant  become  part  of 
the  official  record  and  will  not  be 
returned  or  removed.  The  rule  currently 
provides  only  for  applications,  but  the 
new  rule  encompasses  all  documents 
filed  in  connection  with  an  application 
or  registration.  This  is  consistent  with 
current  practice.  See  TMEP  section  404. 
There  is  an  exception  for  documents 
ordered  to  be  filed  under  seal  pursuant 
to  a  protective  order  issued  by  a  court 
or  by  the  TTAB. 

The  Office  is  removing  §  2.26,  which 
provides  that  a  drawing  from  an 
abandoned  application  may  be 
transferred  to  and  used  in  a  new 
application,  if  the  file  has  not  been 
destroyed.  This  rule  is  no  longer  in  use 
and  is  deemed  unnecessary. 

The  Office  is  amending  §  2.32(a)(6)  to 
delete  the  word  “and”  after  the 
semicolon,  and  is  amending  §  2.32(a)(7) 
to  change  a  period  to  a  semicolon. 

The  Office  is  amending  §  2.41  to  add 
a  reference  to  “services”  at  the  end  of 
the  last  sentence.  This  corrects  an 
oversight. 

The  Office  is  amending  §  2.86(a)(2)  to 
delete  the  period  and  substitute  a 
semicolon,  followed  by  the  word  “and” 
(“;  and”). 

The  Office  is  amending  §  2.146(c)  to 
add  a  provision  that  a  petition  to  the 
Director  be  signed  by  the  petitioner, 
someone  with  legal  authority  to  bind  the 
petitioner  (e.g.,  a  corporate  officer  or 
general  partner  of  a  partnership),  or  a 
qualified  practitioner.  The  rule  further 
provides  that  when  facts  are  to  be 
proved  on  petition,  the  petitioner  must 
submit  proof  in  the  form  of  affidavits  or 
declarations  in  accordance  with  §  2.20, 
signed  by  someone  with  firsthand 
knowledge  of  the  facts  to  be  proved. 

This  is  consistent  with  TMEP  sections 
1705.03  and  1705.07. 

The  Office  is  amending  §  2.195(b)  to 
delete  the  phrase  “In  addition  to  being 
mailed,”  because  it  is  unnecessary. 

The  Office  is  amending  §  2.195(e)  to 
clarify  the  procedures  for  filing  a 
petition  to  the  Director  to  consider 
correspondence  filed  on  the  date  of 
attempted  filing  by  Express  Mail  during 
a  postal  service  interruption  or 
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emergency  within  the  meaning  of  35 
U.S.C.  21(a).  New  §  2.195(e)(1)  provides 
that  a  person  who  attempted  to  file 
correspondence  by  Express  Mail,  but 
was  unable  to  deposit  the 
correspondence  with  the  United  States 
Postal  Service  due  to  the  interruption  or 
emergency,  may  petition  the  Director  to 
consider  the  correspondence  to  have 
been  filed  on  the  date  of  attempted 
filing.  New  §  2.195(e)(2)  sets  forth  the 
requirements  for  the  petition.  New 
§  2.195(e)(3)  notes  that  this  procedure 
,does  not  apply  to  correspondence  that  is 
excluded  from  the  Express  Mail 
procedure  pursuant  to  §  2.198(a)(1). 

This  is  consistent  wfth  current  practice. 

The  Office  is  amending  §  2.208(c)(3) 
and  removing  §  2.208(c)(4),  to  update 
the  mailing  address  for  payments  to 
replenish  deposit  accounts.  This  is 
consistent  with  §  1.25(c)(4)  of  this 
chapter. 

Rule  Making  Requirements 

Executive  Order  12866:  This  rule  has 
been  determined  not  to  be  significant  for 
purposes  of  Executive  Order  12866. 

Administrative  Procedure  Act:  This 
rule  merely  involves  rules  of  agency 
practice  and  procedure  within  the 
meaning  of  5  U.S.C.  553(b)(A). 

Therefore,  this  rule  may  be  adopted 
without  prior  notice  and  opportunity  for 
public  comment  under  5  U.S.C.  553(b) 
and  (c),  or  thirty-day  advance 
publication  under  5  U.S.C.  553(d). 
However,  the  Office  has  chosen  to  seek 
public  comment  before  implementing 
the  rule. 

Regulatory  Flexibility  Act:  The  Deputy 
General  Counsel  for  General  Law  of  the 
United  States  Patent  and  Trademark 
Office  hereby  certifies  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  final 
rule.  Miscellaneous  Changes  to 
Trademark  Rules  of  Practice  (RIN  0651- 
AB89),  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  5 
U.S.C.  605(b)). 

As  prior  notice  and  an  opportunity  for 
public  comment  are  not  required 
pursuant  to  5  U.S.C.  553  (or  any  other 
law),  neither  a  regulatory  flexibility 
analysis  nor  a  certification  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  is  required.  See  5  U.S.C.  603. 

The  new  rules  clarify  certain 
requirements  for  trademark  applications 
and  other  trademark-related  documents, 
modernize  the  language  of  the  rules,  and 
make  some  other  miscellaneous 
procedural  changes.  In  large  part,  the 
rule  changes  are  intended  to  codify 
existing  practice.  Although  the  rules 
may  affect  any  trademark  applicant  or 
registrant,  because  they  codify  the 


existing  practice  of  the  Office  or  concern 
relatively  minor  procedural  matters,  the 
changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates:  The  Unfunded 
Mandates  Reform  Act  requires,  at  2 
U.S.C.  1532,  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  issuing  any  rule  that  may 
result  in  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  (adjusted  annually  for  inflation)  in 
any  given  year.  This  rule  will  have  no 
such  effect  on  State,  local,  and  tribal 
governments  or  the  private  sector. 

Executive  Order  13132:  This  rule  does 
not  contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  13132  (Aug.  4, 
1999). 

Paperwork  Reduction  Act:  This  rule 
involves  information  collection 
requirements  which  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (“OMB”)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  The  collection  of  information  in 
this  rule  has  been  reviewed  and 
previously  approved  by  OMB  under 
control  numbers  0651-0009,  0651-0050, 
0651-0051,  0651-0054,  0651-0055,  and 
0651-0056. 

The  United  States  Patent  and 
Trademark  Office  is  not  resubmitting 
any  information  collection  package  to 
OMB  for  its  review  and  approval 
because  the  changes  in  this  rule  will  not 
affect  the  information  collection 
requirements  associated  with  the 
information  collections  under  the  OMB 
control  numbers  listed  above.  The 
changes  in  this  notice  are  limited  to 
amending  the  rules  of  practice  to 
simplify  and  clarify  the  requirements  for 
amendments  to  applications  and 
registrations,  reword  and  reorganize  the 
rules  for  clarity,  and  codify  current 
practices  and  procedures.  • 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reduction  of  this  burden 
to:  (1)  The  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
725  17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  Desk  Officer  for  the 
Patent  and  Trademark  Office;  and  (2) 
Commissioner  for  Trademarks,  P.O.  Box 
1451,  Alexandria,  VA  22313-1451 
(Attn:  Mary  Hannon). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 


collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects 

37  CER  Part  2 

Administrative  practice  and 
procedure,  Trademarks. 

37  CFR  Part  3 

Administrative  practice  and 
procedure.  Trademarks. 

37  CFR  Part  6 

Administrative  practice  and 
procedure,  Trademarks,  Classification. 

37  CFR  Part  7 

Administrative  practice  and 
procedure.  Trademarks,  International 
Registration. 

■  For  the  reasons  given  in  the  preamble 
and  under  the  authority  contained  in  15 
U.S.C.  1123  and  35  U.S.C.  2,  as 
amended,  the  Office  is  amending  parts 
2,  3,  6,  and  7  of  title  37  as  follows: 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

■  1.  The  authority  citation  for  37  CFR 
part  2  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123,  35  U.S.C.  2, 
unless  otherwise  noted. 

■  2.  Revise  §  2.6(a)(8),  (13),  and  (19), 
and  §  2.6(b)(3)  and  (6)  to  read  as  follows: 

§  2.6  T rademark  fees. 

■k  it  -k  it  if 

(a)  *  *  * 

(8)  For  issuing  a  new  certificate  of 
registration  upon  request  of  registrant — 
$100.00 

k  k  k  k  k 

(13)  For  filing  an  affidavit  under 
section  15  of  the  Act,  per  class — $200.00 

4c  *  *  *  A 

(19)  Dividing  an  application,  per  new 
application  created — $100.00 

k  k  k  k  k 

(b) *  *  * 

(3)  Certified  or  uncertified  copy  of  a 
trademark-related  official  record — 
$50.00 

***** 

(6)  For  recording  each  trademark 
assignment,  agreement  or  other 
document  relating  to  the  property  in  a 
registration  or  application 
***** 

■  3.  Amend  §  2.21  by  revising 
paragraphs  (a)  introductory  text  and  (b) 
to  read  as  follows,  and  by  removing 
paragraph  (c): 
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§  2.21  Requirements  for  receiving  a  filing 
date. 

(a)  The  Office  will  grant  a  filing  date 
to  an  application  under  section  1  or 
section  44  of  the  Act  that  is  in  the 
English  language  and  contains  all  of  the 
following: 

*****  ^ 

(b)  If  the  applicant  does  not  submit  all 
the  elements  required  in  paragraph  (a) 
of  this  section,  the  Office  will  deny  a 
filing  date  and  issue  a  notice  explaining 
why  the  filing  date  was  denied. 

■  4.  Revise  §  2.23(a)(2)  to  read  as 
follows: 

§  2.23  Additional  requirements  for  TEAS 
Plus  application. 

(a)  *  *  * 

(2)  Maintain  a  valid  e-mail 
correspondence  address,  and  continue 
to  receive  communications  from  the 
Office  by  electronic  mail. 
***** 

■  5.  Revise  §  2.25  to  read  as  follows: 

§  2.25  Documents  not  returnable. 

Except  as  provided  in  §  2.27(e), 
documents  filed  in  the  Office  by  the 
applicant  or  registrant  become  part  of 
the  official  record  and  will  not  be 
returned  or  removed. 

■  6.  Remove  §  2.26. 

■  7.  Revise  §  2.27(d)  to  read  as  follows: 

§2.27  Pending  trademark  application 
index;  access  to  applications. 
***** 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  official  records  of 
applications  and  all  proceedings 
relating  thereto  are  available  for  public 
inspection  and  copies  of  the  documents 
may  be  furnished  upon  payment  of  the 
fee  required  by  §  2.6. 
***** 

■  8.  Revise  §  2.32(a)(3)(iii),  (a)(6),  and 
(a)(8),  and  add  new  §  2.32(a)(3)(iv), 
(a)(9),  and  (a)(10)  to  read  as  follows: 

§  2.32  Requirements  for  a  complete 
application. 

(а)  *  *  * 

(3)  *  *  * 

(iii)  If  the  applicant  is  a  domestic 
partnership,  the  names  and  citizenship 
of  the  general  partners: 

(iv)  If  the  applicant  is  a  domestic  joint 
venture,  the  names  and  citizenship  of 
the  active  members  of  the  joint  venture; 
***** 

(б)  A  list  of  the  particular  goods  or 
services  on  or  in  connection  with  which 
the  applicant  uses  or  intends  to  use  the 
mark.  In  a  United  States  application 
filed  under  section  44  of  the  Act,  the 
scope  of  the  goods  and/or  services 
covered  by  the  section  44  basis  may  not 


exceed  the  scope  of  the  goods  and/or 
services  in  the  foreign  application  or 
registration: 

(7)  *  *  * 

(8)  If  the  mark  is  not  in  standard 
characters,  a  description  of  the  mark; 

(9)  If  the  mark  includes  non-English 
wording,  an  English  translation  of  that 
wording;  and 

(10)  If  the  mark  includes  non-Latin 
characters,  a  transliteration  of  those 
characters,  and  either  a  translation  of 
the  transliterated  term  in  English,  or  a 
statement  that  the  transliterated  term 
has  no  meaning  in  English. 
***** 

■  9.  Revise  §  2.33(b)(1)  to  read  as 
follows: 

§  2.33  Verified  statement. 
***** 

(b)(1)  In  an  application  under  section 
1(a)  of  the  Act,  the  verified  statement, 
must  allege: 

That  the  applicant  believes  it  is  the 
owner  of  the  mark;  that  the  mark  is  in 
use  in  commerce;  that  to  the  best  of  the 
declarant’s  knowledge  and  belief,  no 
other  person  has  the  right  to  use  the 
mark  in  commerce,  either  in  the 
identical  form  or  in  such  near 
resemblance  as  to  be  likely,  when 
applied  to  the  goods  or  services  of  the 
other  person,  to  cause  confusion  or 
mistake,  or  to  deceive;  that  the 
specimen  shows  the  mark  as  used  on  or 
in  connection  with  the  goods  or 
services:  and  that  the  facts  set  forth  in 
the  application  are  true. 
***** 

■  10.  Revise  §  2.34(a)(l)(i),  (a)(2), 

(a)(3)(i)  and  (a)(4)(ii),  and  add  new 
paragraph  (a)(l)(v)  to  read  as  follows: 

§  2.34  Bases  for  filing. 

(a)  *  *  * 

(1)  *  *  * 

(1)  The  trademark  owner’s  verified 
statement  that  the  mark  is  in  use  in 
commerce  on  or  in  connection  with  the 
goods  or  services  listed  in  the 
application.  If  the  verification  is  not 
filed  with  the  initial  application,  the 
verified  statement  must  also  allege  that 
the  mark  was  in  use  in  commerce  on  or 
in  connection  with  the  goods  or  services 
listed  in  the  application  as  of  the 
application  filing  date; 
***** 

(v)  If  more  than  one  item  of  goods  or 
services  is  specified  in  the  application, 
the  dates  of  use  required  in  paragraphs 

(ii)  and  (iii)  of  this  section  need  be  for 
only  one  of  the  items  specified  in  each 
class,  provided  that  the  particular  item 
to  which  the  dates  apply  is  designated. 

(2)  Intent-to-use  under  section  1(b)  of 
the  Act.  In  an  application  under  section 


1(b)  of  the  Act,  the  applicant  must  verify 
that  it  has  a  bona  fide  intention  to  use 
the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
also  allege  that  the  applicant  had  a  bona 
fide  intention  to  use  the  mark  in 
commerce  on  or  in  connection  with  the 
goods  or  services  listed  in  the 
application  as  of  the  filing  date  of  the 
application. 

(3)  *  *  * 

(i)  The  applicant’s  verified  statement 
that  it  has  a  bona  fide  intention  to  use 
the  mark  in  commerce  on  or  in 
connection  with  the  goods  or  services 
listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
also  allege  that  the  applicant  had  a  bona 
fide  intention  to  use  the  mark  in 
commerce  on  or  in  connection  with  the 
goods  or  services  listed  in  the 
application  as  of  the  filing  date  of  the 
application. 

***** 

(4)  *  *  * 

(i)  *  *  * 

(ii)  Include  the  applicant’s  verified 
statement  that  it  has  a  bona  fide 
intention  to  use  the  mark  in  commerce 
on  or  in  connection  with  the  goods  or 
services  listed  in  the  application.  If  the 
verification  is  not  filed  with  the  initial 
application,  the  verified  statement  must 
also  allege  that  the  applicant  had  a  bona 
fide  intention  to  use  the  mark  in 
commerce  on  or  in  connection  with  the 
goods  or  services  listed  in  the 
application  as  of  the  filing  date  of  the 
application. 

*  *  *  *  * 

■  11.  Amend  §  2.41  by  revising 
paragraph  (a)  to  read  as  follows: 

§  2.41  Proof  of  distinctiveness  under 
section  2(f). 

(a)  When  registration  is  sought  of  a 
mark  which  would  be  unregistrable  by 
reason  of  section  2(e)  of  the  Act  but 
which  is  said  by  applicant  to  have 
become  distinctive  in  commerce  of  the 
goods  or  services  set  forth  in  the 
application,  applicant  may,  in  support 
of  registrability,  submit  with  the 
application,  or  in  response  to  a  request 
for  evidence  or  to  a  refusal  to  register, 
affidavits,  or  declarations  in  accordance 
with  §  2.20,  depositions,  or  other 
appropriate  evidence  showing  duration, 
extent  and  nature  of  use  in  commerce 
and  advertising  expenditures  in 
connection  therewith  (identifying  types 
of  media  and  attaching  typical 
advertisements),  and  affidavits,  or 
declarations  in  accordance  with  §  2.20, 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations  67769 


letters  or  statements  from  the  trade  or 
public,  or  both,  or  other  appropriate 
evidence  tending  t(5  show  that  the  mark 
distinguishes  such  goods  or  services. 

•k  it  Ic  it  it 

■  12.  Revise  §  2.44(b)  to  read  as  follows; 

§  2.44  Collective  mark. 

(a)  *  *  * 

(b)  In  an  application  to  register  a 
collective  mark  under  section  1(b), 
section  44  or  section  66(a)  of  the  Act, 
the  application  shall  specify  and 
contain  all  applicable  elements  required 
by  the  preceding  sections  for 
trademarks,  but  shall  also  specify  the 
class  of  persons  intended  to  be  entitled 
to  use  the  mark,  indicating  what  their 
relationship  to  the  applicant  will  be, 
and  the  nature  of  the  control  applicant 
intends  to  exercise  over  the  use  of  the 
mark. 

■  13.  Revise  §  2.45(b)  to  read  as  follows: 

§  2.45  Certification  mark. 

(a)  *  *  * 

(b)  In  an  application  to  register  a 
certification  mark  under  section  1(b), 
section  44  or  section  66(a)  of  the  Act, 
the  application  shall  include  all 
applicable  elements  required  by  the 
preceding  sections  for  trademarks.  In 
addition,  the  application  must:  specify 
the  conditions  under  which  the 
certification  mark  is  intended  to  be 
used;  allege  that  the  applicant  intends  to 
exercise  legitimate  control  over  the  use 
of  the  mark;  and  allege  that  the 
applicant  will  not  engage  in  the 
production  or  marketing  of  the  goods  or 
services  to  which  the  mark  is  applied. 
When  the  applicant  files  an  allegation  of 
use  under  §  2.76  or  §  2.88,  the  applicant 
must  submit  a  copy  of  the  standards  that 
determine  whether  others  may  use  the 
certification  mark  on  their  goods  and/or 
in  connection  with  their  services. 

■  14.  Revise  §  2.47(a)  to  read  as  follows: 

§  2.47  Supplemental  Register. 

(a)  In  an  application  to  register  on  the 
Supplemental  Register  under  section  23 
of  the  Act,  the  application  shall  so 
indicate  and  shall  specify  that  the  mark 
has  been  in  use  in  commerce. 

it  it  it  it  it 

■  15.  Add  new  §  2.48,  to  read  as  follows: 

§  2.48  Office  does  not  issue  duplicate 
registrations. 

If  two  applications  on  the  same 
register  would  result  in  registrations 
that  are  exact  duplicates,  the  Office  will 
permit  only  one  application  to  mature 
into  registration,  and  will  refuse 
registration  in  the  other  application. 

■  16.  Revise  §  2.52(b)  introductory  text 
and  (b)(1)  to  read  as  follows: 


§  2.52  Types  of  drawings  and  format  for 
drawings. 

***** 

(b)  Special  form  drawing.  Applicants 
who  seek  to  register  a  mark  that 
includes  a  two  or  three-dimensional 
design;  color;  and/or  words,  letters,  or 
numbers  or  the  combination  thereof  in 
a  particular  font  style  or  size  must 
submit  a  special  form  drawing.  The 
drawing  should  show  the  mark  in  black 
on  a  white  background,  unless  the  mark 
includes  color. 

(1)  Marks  that  include  color.  If  the 
mark  includes  color,  the  drawing  must 
show  the  mark  in  color,  and  the 
applicant  must  name  the  color(s), 
describe  where  the  color(s)  appear  on 
the  mark,  and  submit  a  claim  that  the 
color(s)  is  a  feature  of  the  mark. 
***** 

■  17.  Revise  §  2.53(a)  to  read  as  follows: 

§  2.53  Requirements  for  drawings  filed 
through  the  TEAS. 

***** 

(a)  Standard  character  drawings.  If  an 
applicant  seeks  registration  of  a 
standard  character  mark,  the  applicant 
must  enter  the  mark  in  the  appropriate 
field  on  the  TEAS  form,  and  check  the 
box  to  claim  that  the  mark  consists  of 
standard  characters. 
***** 

■  18.  Revise  §  2.56(b)(1),  (d)(2),  and 
(d)(4)  to  read  as  follows: 

§  2.56  Specimens. 
***** 

(b) (1)  A  trademark  specimen  is  a 
label,  tag,  or  container  for  the  goods,  or 
a  display  associated  with  the  goods.  The 
Office  may  accept  another  document 
related  to  the  goods  or  the  sale  of  the 
goods  when  it  is  impracticable  to  place 
the  mark  on  the  goods,  packaging  for  the 
goods,  or  displays  associated  with  the 
goods. 

***** 

(d)(1)  *  *  * 

(2)  If  the  applicant  files  a  specimen 
exceeding  these  size  requirements  (a 
“bulky  specimen”),  the  Office  will 
create  a  digital  facsimile  of  the 
specimen  that  meets  the  requirements  of 
the  rule  (i.e.,  is  flat  and  no  larger  than 
8V2  inches  (21.6  cm.)  wide  by  11.69 
inches  (29.7  cm.)  long)  and  put  it  in  the 
record.  The  Office  may  destroy  the 
original  bulky  specimen. 
***** 

(4)  For  a  TEAS  submission,  the 
specimen  must  be  a  digitized  image  in 
.jpg  or  .pdf  format. 

■  19.  Revise  §  2.62  to  read  as  follows: 

§  2.62  Procedure  for  filing  response. 

(a)  Deadline.  The  applicant’s  response 
to  an  Office  action  must  be  received 


within  six  months  from  the  date  of 
issuance. 

(b)  Signature.  The  applicant,  someone 
with  legal  authority  to  bind  the 
applicant  (e.g.,  a  corporate  officer  or 
general  partner  of  a  partnership),  or  a 
practitioner  who  meets  the  requirements 
of  §  11.14  of  this  chapter  must  sign  the 
response. 

■  20.  Revise  §  2.64(c)(1)  to  read  as 
follows: 

§2.64  Final  action. 

***** 

(c) (1)  If  an  applicant  in  an  application 
under  section  1(b)  of  the  Act  files  an 
amendment  to  allege  use  under  §  2.76 
during  the  six-month  response  period 
after  issuance  of  a  final  action,  the 
examiner  shall  examine  the  amendment. 
The  filing  of  an  amendment  to  allege 
use  does  not  extend  the  deadline  for 
filing  a  response  to  an  outstanding 
Office  action,  appeal  to  the  Trademark 
Trial  and  Appeal  Board,  or  petition  to 
the  Director. 

***** 

■  21.  Revise  §  2.65(a)  to  read  as  follows: 

§  2.65  Abandonment. 

(a)  If  an  applicant  fails  to  respond,  or 
to  respond  completely,  within  six 
months  after  the  date  an  action  is 
issued,  the  application  shall  be  deemed 
abandoned  unless  the  refusal  or 
requirement  is  expressly  limited  to  only 
certain  goods  and/or  services.  If  the 
refusal  or  requirement  is  expressly 
limited  to  only  certain  goods  and/or 
services,  the  application  will  be 
abandoned  only  as  to  those  particular 
goods  and/or  services.  A  timely  petition 
to  the  Director  pursuant  to  §§  2.63(b) 
and  2.146  or  notice  of  appeal  to  the 
Trademark  Trial  and  Appeal  Board 
pursuant  to  §  2.142,  if  appropriate,  is  a 
response  that  avoids  abandonment  of  an 
application. 

***** 

■  22.  Revise  §  2.66(a)(1),  (d),  and  (f)(1) 
to  read  as  follows: 

§2.66  Revival  of  abandoned  applications.  - 

(a)  *  *  * 

(1)  Within  two  months  of  the  date  of 
issuance  of  the  notice  of  abandonment; 
or 

***** 

(d)  In  an  application  under  section 
1(b)  of  the  Act,  the  Director  will  not 
grant  the  petition  if  this  would  permit 
the  filing  of  a  statement  of  use  more 
than  36  months  after  the  date  of 
issuance  of  the  notice  of  allowance 
under  section  13(b)(2)  of  the  Act. 
***** 

(f)*  *  * 


V 
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(1)  Files  the  request  within  two 
months  of  the  date  of  issuance  of  the 
decision  denying  the  petition:  and 
***** 

■  23.  Revise  §  2.73  to  read  as  follows: 

§  2.73  Amendment  to  recite  concurrent 
use. 

An  application  that  includes  section 
1(a)  of  the  Trademark  Act  as  a  filing 
basis,  or  for  which  an  acceptable 
allegation  of  use  under  §  2.76  or  §  2.88 
has  been  filed,  may  be  amended  to  an 
application  for  concurrent  use 
registration,  provided  that  the 
application  as  amended  meets  the 
requirements  of  §  2.42.  The  trademark 
examining  attorney  will  determine 
whether  the  application,  as  amended,  is 
acceptable. 

■  24.  Revise  §  2.74  to  read  as  follows: 

§  2.74  Form  and  signature  of  amendment. 

(a)  Form  of  Amendment. 

Amendments  should  be  set  forth  clearly 
and  completely.  Applicant  should  either 
set  forth  the  entire  wording,  including 
the  proposed  changes,  or,  if  it  would  be 
more  efficient,  indicate  which  words 
should  be  added  and  which  words 
should  be  deleted.  The  examining 
attorney  may  require  the  applicant  to 
rewrite  the  entire  amendment,  if 
necessary  for  clarification  of  the  record. 

(b)  Signature.  The  applicant,  someone 
with  legal  authority  to  bind  the 
applicant  (e.g.,  a  corporate  officer  or 
general  partner  of  a  partnership),  or  a 
practitioner  who  meets  the  requirements 
of  §  11.14  must  sign  the  request  for 
am.endment.  If  the  amendment  requires 
verification,  the  verification  must  be 
sworn  to  or  supported  by  a  declaration 
under  §  2.20  by  a  person  properly 
authorized  to  sign  on  behalf  of  the 
applicant  (§  2.33(a)). 

■  25.  Revise  §  2.76(d)  to  read  as  follows: 

§  2.76  Amendment  to  allege  use. 
***** 

(d)  The  title  “Allegation  of  Use” 
should  appear  at  the  top  of  the 
document. 

***** 

■  26.  Revise  §  2.77  to  read  as  follows: 

§  2.77  Amendments  between  notice  of 
allowance  and  statement  of  use. 

(a)  The  only  amendments  that  can  be 
entered  in  an  application  between  the 
issuance  of  the  notice  of  allowance  and 
the  submission  of  a  statement  of  use  are: 

(ll  The  deletion  of  specified  goods  or 
services  from  the  identification  of 
goods/services: 

(2)  The  deletion  of  a  basis  in  a 
multiple-basis  application:  and 

(3.)  A  change  of  attorney  or  change  of 
address. 


(b)  Other  amendments  filed  during 
this  period  will  be  placed  in  the 
application  file  and  considered  when 
tbe  statement  of  use  is  examined. 

■  27.  Revise  §  2.81(b)  to  read  as  follows: 

§2.81  Post  publication. 

(a)  *  *  * 

(b)  In  an  application  under  section 
1(b)  of  the  Act  for  which  no  amendment 
to  allege  use  under  §  2.76  has  been 
submitted  and  accepted,  if  no 
opposition  is  filed  within  the  time 
permitted  or  all  oppositions  filed  are 
dismissed,  and  if  no  interference  is 
declared,  a  notice  of  allowance  will 
issue.  The  notice  of  allowance  will  state 
the  serial  number  of  the  application,  the 
name  of  the  applicant,  the 
correspondence  address,  the  mark,  the 
identification  of  goods  and/or  services, 
and  the  issue  date  of  the  notice  of 
allowance.  Thereafter,  the  applicant 
must  submit  a  statement  of  use  as 
provided  in  §  2.88. 

■  28.  Revise  §  2.84(b)  to  read  as  follows: 

§  2.84  Jurisdiction  over  published 
applications. 

***** 

(b)  After  publication,  but  before  the 
certificate  of  registration  is  issued  in  an 
application  under  section  1(a),  44,  or 
66(a)  of  the  Act,  or  before  the  notice  of 
allowance  is  issued  in  an  application 
under  section  1(b)  of  the  Act,  an 
application  that  is  not  the  subject  of  an 
inter  partes  proceeding  before  the 
Trademark  Trial  and  Appeal  Board  may 
be  amended  if  the  amendment  does  not 
necessitate  republication  of  the  mark  or 
issuance  of  an  Office  action.  Otherwise, 
an  amendment  to  such  an  application 
may  be  submitted  only  upon  petition  to 
the  Director  to  restore  jurisdiction  over 
the  application  to  the  trademark 
examining  attorney  for  consideration  of 
the  amendment  and  further 
examination.  The  amendment  of  an 
application  that  is  the  subject  of  an  inter 
partes  proceeding  before  the  Trademark 
Trial  and  Appeal  Board  is  governed  by 
§2.133. 

■  29.  Revise  §  2.85  to  read  as  follows: 

§  2.85  Classification  schedules. 

(a)  International  classification  system. 
Section  6.1  of  this  chapter  sets  forth  the 
international  system  of  classification  for 
goods  and  services,  which  applies  for  all 
statutory  purposes  to: 

(1)  Applications  filed  in  the  Office  on 
or  after  September  1,  1973,  and  resulting 
registrations:  and 

(2)  Registrations  resulting  from 
applications  filed  on  or  before  August 
31,  1973,  that  have  been  amended  to 
adopt  international  classification 
pursuant  to  §  2.85(e)(3). 


(b)  Prior  United  States  classification 
system.  Section  6.2  of  this  chapter  sets 
forth  the  prior  United“States  system  of 
classification  for  goods  and  services, 
which  applies  for  all  statutory  purposes 
to  registrations  resulting  from 
applications  filed  on  or  before  August 
31, 1973,  unless: 

(1)  The  registration  has  been  amended 
to  adopt  international  classification 
pursuant  to  §  2.85(e)(3):  or 

(2)  The  registration  was  issued  under 
a  classification  system  prior  to  that  set 
forth  in  §6.2. 

(c)  Certification  marks  and  collective 
membership  marks.  Sections  6.3  and  6.4 
specify  the  system  of  classification 
which  applies  to  certification  marks  and 
collective  membership  marks  in 
applications  based  on  sections  1  and  44 
of  the  Act,  and  to  registrations  resulting 
from  applications  based  on  sections  1 
and  44.  These  sections  do  not  apply  to 
applications  under  section  66(a)  or  to 
registered  extensions  of  protection. 

(d)  Section  66(a)  applications  and 
registered  extensions  of  protection.  In  an 
application  under  section  66(a)  of  the 
Act  or  registered  extension  of 
protection,  the  classification  cannot  be 
changed  from  the  classification  assigned 
by  the  International  Bureau  of  the  World 
Intellectual  Property  Organization, 
unless  the  International  Bureau  corrects 
the  classification.  Classes  cannot  be 
added,  and  goods  or  services  cannot  be 
transferred  from  one  class  to  another  in 
a  multiple-class  application. 

(e)  Changes  to  Nice  Agreement.  The 
international  classification  system 
changes  periodically,  pursuant  to  the 
Nice  Agreement  Concerning  the 
International  Classification  of  Goods 
and  Services  for  the  Purposes  of  the 
Registration  of  Marks.  These  changes  are 
listed  in  the  International  Classification 
of  Goods  and  Services  for  the  Purposes 
of  the  Registration  of  Marks,  which  is 
published  by  the  World  Intellectual 
Property  Organization. 

(1)  If  international  classification 
changes  pursuant  to  the  Nice 
Agreement,  the  new  classification 
applies  only  to  applications  filed  on  or 
after  the  effective  date  of  the  change. 

(2)  In  a  section  1  or  section  44 
application  filed  before  the  effective 
date  of  a  change  to  the  Nice  Agreement, 
the  applicant  may  amend  the 
application  to  comply  with  the 
requirements  of  the  current  edition.  The 
applicant  must  comply  with  the  current 
edition  for  all  goods  or  services 
identified  in  the  application.  The 
applicant  must  pay  the  fees  for  any 
added  class(es). 

(3)  In  a  registration  resulting  from  a 
section  1  or  section  44  application  that 
was  filed  before  the  effective  date  of  a 
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change  to  the  Nice  Agreement,  the 
owner  may  amend  the  registration  to 
comply  with  the  requirements  of  the 
current  edition.  The  owner  must 
reclassify  all  goods  or  services  identified 
in  the  registration  to  the  current  edition. 
The  owner  must  pay  the  fee  required  by 
§  2.6  for  amendments  under  section  7  of 
the  Act.  The  owner  may  reclassify 
registrations  from  multiple  United 
States  classes  (§  2.85(b))  into  a  single 
international  classification,  where 
appropriate. 

(f)  Classification  schedules  shall  not 
limit  or  extend  the  applicant’s  rights, 
except  that  in  a  section  66(a) 
application,  the  scope  of  the 
identification  of  goods  or  services  for 
purposes  of  permissible  amendments 
(see  §  2.71(a))  is  limited  by  the  class, 
pursuant  to  §  2.85(d). 

■  30.  Revise  §  2.86(a)(2)  to  read  as 
follows: 

§  2.86  Application  may  include  multiple 
classes. 

(a)  *  *  * 

(2)  Submit  an  application  filing  fee  for 
each  class,  as  set  forth  in  §  2.6(a)(1);  and 

it  *  *  ir  ic 

■  31.  Revise  §  2.87  to  read  as  follows: 

§2.87  Dividing  an  application. 

(a)  Application  may  be  divided.  An 
application  may  be  divided  into  two  or 
more  separate  applications  upon  the 
payment  of  a  fee  for  each  new 
application  created  and  submission  by 
the  applicant  of  a  request  in  accordance 
with  paragraph  (d)  of  this  section. 

(b)  Fee.  In  the  case  of  a  request  to 
divide  out  one  or  more  entire  classes 
from  an  application,  only  the  fee  for 
dividing  an  application  as  set  forth  in 
§  2.6(a)(19)  will  be  required.  However, 
in  the  case  of  a  request  to  divide  out 
some,  but  not  all,  of  the  goods  or 
services  in  a  class,  the  applicant  must 
submit  the  application  filing  fee  as  set 
forth  in  §  2.6(a)(1)  for  each  new  separate 
application  to  be  created  by  the 
division,  in  addition  to  the  fee  for 
dividing  an  application. 

(c)  Time  for  filing.  (1)  A  request  to 
divide  an  application  may  be  filed  at 
any  time  between  the  application  filing 
date  and  the  date  on  which  the 
trademark  examining  attorney  approves 
the  mark  for  publication:  or  during  an 
opposition,  concurrent  use,  or 
interference  proceeding,  upon  motion 
granted  by  the  Trademark  Trial  and 
Appeal  Board. 

(2)  In  an  application  under  section 
1(b)  of  the  Act,  a  request  to  divide  may 
also  be  filed  with  a  statement  of  use 
under  §  2.88  or  at  any  time  between  the 
filing  of  a  statement  of  use  and  the  date 
on  which  the  trademark  examining 


attorney  approves  the  mark  for 
registration. 

(3)  In  a  multiple-basis  application,  a 
request  to  divide  out  goods  or  services 
having  a  particular  basis  may  also  be 
filed  during  the  period  between  the 
issuance  of  the  notice  of  allowance 
under  section  13(b)(2)  of  the  Act  and  the 
filing  of  a  statement  of  use  under  §  2.88. 

(d)  Form.  A  request  to  divide  an 
application  should  be  made  in  a 
separate  document  from  any  other 
amendment  or  response  in  the 
application.  The  title  “Request  to  Divide 
Application”  should  appear  at  the  top  of 
the  first  page  of  the  document. 

(e)  Outstanding  time  periods  apply  to 
newly  created  applications.  Any  time 
period  for  action  by  the  applicant  which 
is  outstanding  in  the  original 
application  at  the  time  of  the  division 
will  apply  to  each  separate  new 
application  created  by  the  division, 
except  as  follows: 

(1)  If  an  Office  action  pertaining  to 
less  than  all  the  classes  in  a  multiple- 
class  application  is  outstanding,  and  the 
applicant  files  a  request  to  divide  out 
the  goods,  services,  and/or  class(es)  to 
which  the  Office  action  does  not  pertain 
before  the  response  deadline,  a  response 
to  the  Office  action  is  not  due  in  the 
new  (child)  application(s)  created  by  the 
division  of  the  application: 

(2)  If  an  Office  action  pertaining  to 
less  than  all  the  bases  in  a  multiple- 
basis  application  is  outstanding,  and  the 
applicant  files  a  request  to  divide  out 
the  goods/services  having  the  basis  or 
bases  to  which  the  Office  action  does 
not  pertain  before  the  response 
deadline,  a  response  to  the  Office  action 
is  not  due  in  the  new  (child) 
application(s)  created  by  the  division  of 
the  application;  or 

(3)  In  a  multiple-basis  application  in 
which  a  notice  of  allowance  has  issued, 
if  the  applicant  files  a  request  to  divide 
out  the  goods/services  having  the  basis 
or  bases  to  which  the  notice  of 
allowance  does  not  pertain  before  the 
deadline  for  filing  the  statement  of  use, 
the  new  (child)  applications  created  by 
the  division  are  not  affected  hy  the 
notice  of  allowance. 

(f)  Signature.  The  request  to  divide 
must  be  signed  by  the  applicant, 
someone  with  legal  authority  to  bind  the 
applicant  (e.g.,  a  corporate  officer  or 
general  partner  of  a  partnership),  or  a 
practitioner  who  meets  the  requirements 
of  §11.14. 

(g)  Section  66(a)  applications — 
change  of  ownership  with  respect  to 
some  but  not  all  of  the  goods  or  services. 

(1)  When  the  International  Bureau  of  the 
World  Intellectual  Property 
Organization  notifies  the  Office  that  an 
international  registration  has  been 


divided  as  the  result  of  a  change  of 
ownership  with  respect  to  some  but  not 
all  of  the  goods  or  services,  the  Office 
will  construe  the  International  Bureau’s 
notice  as  a  request  to  divide.  The  Office 
will  record  the  partial  change  of 
ownership  in  the  Assignment  Services 
Branch,  and  divide  out  the  assigned 
goods/services  from  the  original  (parent) 
application.  The  Office  will  create  a 
new  (child)  application  serial  number, 
and  enter  the  information  about  the  new 
application  in  its  automated  records. 

(2)  To  obtain  a  certificate  of 
registration  in  the  name  of  the  new 
owner  for  the  goods/services  that  have 
been  divided  out,  the  new  owner  must 
pay  the  fee(s)  for  the  request  to  divide, 
as  required  by  §  2.6  and  paragraph  (b)  of 
this  section.  "The  examining  attorney 
will  issue  an  Office  action  in  the  child 
application  requiring  the  new  owner  to 
pay  the  required  fee(s).  If  the  owner  of 
the  child  application  fails  to  respond, 
the  child  application  will  be  abandoned. 
It  is  not  necessary  for  the  new  owner  to 
file  a  separate  request  to  divide. 

(3)  The  Office  will  not  divide  a 
section  66(a)  application  based  upon  a 
change  of  ownership  unless  the 
International  Bureau  notifies  the  Office 
that  the  international  registration  has 
been  divided. 

■  32.  Revise  §  2.88(b)(l)(ii),  (b)(3),  (d), 
and  (i)(2)  to  read  as  follows: 

§  2.88  Filing  statement  of  use  after  notice 
of  allowance. 

(a)  *  *  * 

(b)  *  *  * 

(1)  *  *  * 

(ii)  The  mark  is  in  use  in  commerce, 
specifying  the  date  of  the  applicant’s 
first  use  of  the  mark  and  first  use  of  the 
mark  in  commerce  on  or  in  connection 
with  the  goods  or  services  identified  in 
the  notice  of  allowance,  and  setting 
forth  or  incorporating  by  reference  those 
goods/services  identified  in  the  notice 
of  allowance  on  or  in  connection  with 
which  the  mark  is  in  use  in  commerce. 
Where  an  applicant  claims  section  1(a) 
of  the  Act  for  some  goods/services  in  a 
class  and  section  1(b)  of  the  Act  for 
other  goods/services  in  the  same  class, 
the  statement  of  use  must  include  dates 
for  the  section  1(b)  of  the  Act  goods/ 
services; 

***** 

(3)  The  fee  per  class  required  by  §  2.6. 
The  applicant  must  pay  a  filing  fee 
sufficient  to  cover  at  least  one  class 
within  the  statutory  time  for  filing  the 
statement  of  use,  or  the  application  will 
be  abandoned.  If  the  applicant  submits 
a  fee  insufficient  to  cover  all  the  classes 
in  a  multiple-class  application,  the 
applicant  must  specify  the  classes  to  be 
abandoned.  If  the  applicant  submits  a 
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fee  sufficient  to  pay  for  at  least  one 
class,  but  insufficient  to  cover  all  the 
classes,  and  the  applicant  has  not 
specified  the  class(es)  to  be  abandoned, 
the  Office  will  issue  a  notice  granting 
the  applicant  additional  time  to  submit 
the  fee(s)  for  the  remaining  class(es),  or 
specify  the  classfes)  to  be  abandoned.  If 
the  applicant  does  not  submit  the 
required  fee(s)  or  specify  the  class(es)  to 
be  abandoned  within  the  set  time 
period,  the  Office  will  apply  the  fees 
paid,  beginning  with  the  lowest 
numbered  classfes),  in  ascending  order. 
The  Office  will  delete  the  goods/ 
services  in  the  remaining  class(es)  not 
covered  by  the  fees  submitted. 
***** 

(d)  The  title  “Allegation  of  Use” 
should  appear  at  the  top  of  the  first  page 
of  the  document. 

***** 

(1)  *  *  * 

(2)  If  any  goods  or  services  specified 
in  the  notice  of  allowance  are  omitted 
from  the  identification  of  goods  or 
services  in  the  statement  of  use,  the 
Office  will  delete  the  omitted  goods/ 
services  from  the  application.  The 
applicant  may  not  thereafter  reinsert 
these  goods/services. 
***** 

■  33.  Revise  §  2.89(a)  introductory  text. 
(a)(2),  (a)(3),  (b)(2),  and  (g)  to  read  as 
follows: 

§  2.89  Extensions  of  time  for  filing  a 
statement  of  use. 

(a)  The  applicant  may  request  a  six- 
month  extension  of  time  to  file  the 
statement  of  use  required  by  §  2.88.  The 
extension  request  must  be  filed  within 
six  months  of  the  date  of  issuance  of  the 
notice  of  allowance  under  section 
13(b)(2)  of  the  Act  and  must  include  the 
following; 

(D*  *  * 

(2)  The  fee  per  class  required  by  §  2.6. 
The  applicant  must  pay  a  filing  fee 
sufficient  to  cover  at  least  one  class 
within  the  statutory  time  for  filing  the 
extension  request,  or  the  request  will  be 
denied.  If  the  applicant  timely  submits 
a  fee  sufficient  to  pay  for  at  least  one 
class,  but  insufficient  to  cover  all  the 
classes,  and  the  applicant  has  not 
specified  the  class(es)  to  which  the  fee 
applies,  the  Office  will  issue  a  notice 
granting  the  applicant  additional  time  to 
submit  the  fee(s)  for  the  remaining 
classes,  or  specify  the  class(es)  to  be 
abandoned.  If  the  applicant  does  not 
submit  the  required  fee(s)  or  specify  the 
class(es)  to  be  abandoned  within  the  set 
time  period,  the  Office  will  apply  the 
fees  paid,  beginning  with  the  lowest 
numbered  class(es),  in  ascending  order. 
The  Office  will  delete  the  goods/ 


services  in  the  remaining  classes  not 
covered  by  the  fees  submitted;  and 
(3)  A  statement  that  is  signed  and 
verified  (sworn  to)  or  supported  by  a 
declaration  under  §  2.20  by  a  person 
properly  authorized  to  sign  on  behalf  of 
the  applicant  (see  §  2.33(a))  that  the 
applicant  still  has  a  bona  fide  intention 
to  use  the  mark  in  commerce,  specifying 
the  relevant  goods  or  services.  If  the 
verification  is  unsigned  or  signed  by  the 
wrong  party,  the  applicant  must  submit 
a  substitute  verification  within  six 
months  of  the  date  of  issuance  of  the 
notice  of  allowance. 

(b)  *  *  * 

(2)  The  fee  per  class  required  by  §  2.6. 
The  applicant  must  pay  a  filing  fee 
sufficient  to  cover  at  least  one  class 
within  the  statutory  time  for  filing  the 
extension  request,  or  the  request  will  be 
denied.  If  the  applicant  submits  a  fee 
insufficient  to  cover  all  the  classes  in  a 
multiple-class  application,  the  applicant 
must  specify  the  classes  to  be 
abandoned.  If  the  applicant  submits  a 
fee  sufficient  to  pay  for  at  least  one 
class,  but  insufficient  to  cover  all  the 
classes,  and  the  applicant  has  not 
specified  the  class(es)  to  which  the  fee 
applies,  the  Office  will  issue  a  notice 
granting  the  applicant  additional  time  to 
submit  the  fee(s)  for  the  remaining 
classes,  or  specify  the  class(es)  to  be 
abandoned.  If  the  applicant  does  not 
submit  the  required  fee(s)  or  specify  the 
class(es)  to  be  abandoned  within  the  set 
time  period,  the  Office  will  apply  the 
fees,  beginning  with  the  lowest 
numbered  class(es),  in  ascending  order. 
The  Office  will  delete  the  remaining 
goods/services  not  covered  by  the  fees 
submitted; 

***** 

(g)  The  applicant  will  be  notified  of 
the  grant  or  denial  of  a  request  for  an 
extension  of  time,  and  of  the  reasons  for 
a  denial.  Failure  to  notify  the  applicant 
of  the  grant  or  denial  of  the  request  prior 
to  the  expiration  of  the  existing  period 
or  requested  extension  does  not  relieve 
the  applicant  of  the  responsibility  of 
timely  filing  a  statement  of  use  under 
§  2.88.  If,  after  denial  of  an  extension 
request,  there  is  time  remaining  in  the 
existing  six-month  period  for  filing  a 
statement  of  use,  applicant  may  submit 
a  substitute  request  for  extension  of 
time.  Otherwise,  the  only  recourse 
available  after  denial  of  a  request  for  an 
extension  of  time  is  a  petition  to  the 
Director  in  accordance  with  §  2.66  or 
§  2.146.  A  petition  from  the  denial  of  an 
extension  request  must  be  filed  within 
two  months  of  the  date  of  issuance  of 
the  denial  of  the  request.  If  the  petition 
is  granted,  the  term  of  the  requested  six- 
month  extension  that  was  the  subject  of 


the  petition  will  run  from  the  date  of 
expiration  of  the  previously  existing  six- 
month  period  for  filing  a  statement  of 
use. 

***** 

■  34.  Revise  §  2.93  to  read  as  follows; 

§  2.93  Institution  of  interference. 

An  interference  is  instituted  by  the 
issuance  of  a  notice  of  interference  to 
the  parties.  The  notice  shall  be  sent  to 
each  applicant,  in  care  of  the  applicant’s 
attorney  or  other  representative  of 
record,  if  any,  and  if  one  of  the  parties 
is  a  registrant,  the  notice  shall  be  sent 
to  the  registrant  or  the  registrant’s 
assignee  of  record.  The  notice  shall  give 
the  name  and  address  of  every  adverse 
party  and  of  the  adverse  party’s  attorney 
or  other  authorized  representative,  if 
any,  together  with  the  serial  number  and 
date  of  filing  and  publication  of  each  of 
the  applications,  or  the  registration 
number  and  date  of  issuance  of  each  of 
the  registrations,  involved. 

■  35.  Revise  §  2.99(d)(2)  and  (g)  to  read 
as  follows: 

§  2.99  Application  to  register  as 
concurrent  user. 

***** 

(d)(1)*  *  * 

(2)  An  answer  to  the  notice  is  not 
required  in  the  case  of  an  applicant  or 
registrant  whose  application  or 
registration  is  specified  as  a  concurrent 
user  in  the  application,  but  a  statement, 
if  desired,  may  be  filed  within  forty 
days  after  the  issuance  of  the  notice;  in 
the  case  of  any  other  party  specified  as 
a  concurrent  user  in  the  application,  an 
answer  must  be  filed  within  forty  days 
after  the  issuance  of  the  notice. 
***** 

(g)  Registrations  and  applications  to 
register  on  the  Supplemental  Register 
and  registrations  under  the  Act  of  1920 
are  not  subject  to  concurrent  use 
registration  proceedings.  Applications 
under  section  1(b)  of  the  Act  of  1946  are 
subject  to  concurrent  use  registration 
proceedings  only  after  the  applicant 
files  an  acceptable  allegation  of  use 
under  §  2.76  or  §  2.88.  Applications 
based  solely  on  section  44  or  section 
66(a)  of  the  Act  are  not  subject  to 
concurrent  use  registration  proceedings. 
***** 

■  36.  Revi.se  §  2.141  to  read  as  follows: 

§  2.1 41  Ex  parte  appeals  from  action  of 
trademark  examining  attorney. 

(a)  An  applicant  may,  upon  final 
refusal  by  the  trademark  examining 
attorney,  appeal  to  the  Trademark  Trial 
and  Appeal  Board  upon  payment  of  the 
prescribed  fee  for  each  class  in  the 
application  for  which  an  appeal  is 
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taken,  within  six  months  of  the  date  of 
issuance  of  the  final  action.  A  second 
refusal  on  the  same  grounds  may  be 
considered  as  final  by  the  applicant  for 
purpose  of  appeal. 

(b)  The  applicant  must  pay  an  appeal 
fee  for  each  class  from  which  the  appeal 
is  taken.  If  the  applicant  does  not  pay 
an  appeal  fee  for  at  least  one  class  of 
goods  or  services  before  expiration  of 
the  six-month  statutory  filing  period, 
the  application  will  be  abandoned.  In  a 
multiple-class  application,  if  an  appeal 
fee  is  submitted  for  fewer  than  all 
classes,  the  applicant  must  specify  the 
class(es)  in  which  the  appeal  is  taken. 

If  the  applicant  timely  submits  a  fee 
sufficient  to  pay  for  an  appeal  in  at  least 
one  class,  but  insufficient  to  cover  all 
the  classes,  and  the  applicant  has  not 
specified  the  class(es)  to  which  the  fee 
applies,  the  Board  will  issue  a  written 
notice  setting  a  time  limit  in  which  the 
applicant  may  either  pay  the  additional 
fees  or  specify  the  class(es)  being 
appealed.  If  the  applicant  does  not 
submit  the  required  fee  or  specify  the 
class(es)  being  appealed  within  the  set 
time  period,  the  Board  will  apply  the 
fee(s)  to  the  class(es)  in  ascending  order, 
beginning  with  the  lowest  numbered 
class. 

■  37.  Revise  §  2.146(c),  (d),  (e),  (i) 
introductory  text,  and  (j)(l)  to  read  as 
follows: 

§  2.146  Petitions  to  the  Director. 
***** 

(c)  Every  petition  to  the  Director  must 
include  a  statement  of  the  facts  relevant 
to  the  petition,  the  points  to  be 
reviewed,  the  action  or  relief  requested, 
and  the  fee  required  by  §  2.6.  Any  brief 
in  support  of  the  petition  should  be 
embodied  in  or  accompany  the  petition. 
The  petitioner,  someone  with  legal 
authority  to  bind  the  petitioner  (e.g.,  a 
corporate  officer  or  general  partner  of  a 
partnership),  or  a  practitioner  who 
meets  the  requirements  of  §  11.14  of  this 
chapter  must  sign  the  petition.  When 
facts  are  to  be  proved  on  petition,  the 
petitioner  must  submit  proof  in  the  form 
of  affidavits  or  declarations  in 
accordance  with  §  2.20,  signed  by 
someone  with  firsthand  knowledge  of 
the  facts  to  be  proved,  and  any  exhibits. 

(d)  A  petition  must  be  filed  within 
two  months  of  the  date  of  issuance  of 
the  action  from  which  relief  is 
requested,  unless  a  different  deadline  is 
specified  elsewhere  in  this  chapter. 

(e) (1)  A  petition  from  the  grant  or 
denial  of  a  request  for  an  extension  of 
time  to  file  a  notice  of  opposition  must 
be  filed  within  fifteen  days  from  the 
date  of  issuance  of  the  grant  or  denial 
of  the  request.  A  petition  from  the  grant 
of  a  request  must  be  served  on  the 


attorney  or  other  authorized 
representative  of  the  potential  opposer, 
if  any,  or  on  the  potential  opposer.  A 
petition  from  the  denial  of  a  request 
must  be  served  on  the  attorney  or  other 
authorized  representative  of  the 
applicant,  if  any,  or  on  the  applicant. 
Proof  of  service  of  the  petition  must  be 
made  as  provided  by  §  2.119.  The 
potential  opposer  or  the  applicant,  as 
the  case  may  be,  may  file  a  response 
within  fifteen  days  from  the  date  of 
service  of  the  petition  and  must  serve  a 
copy  of  the  response  on  the  petitioner, 
with  proof  of  service  as  provided  by 
§  2.119.  No  further  document  relating  to 
the  petition  may  be  filed. 

(2)  A  petition  from  an  interlocutory 
order  of  the  Trademark  Trial  and 
Appeal  Board  must  be  filed  within 
thirty  days  after  the  date  of  issuance  of 
the  order  from  which  relief  is  requested. 
Any  brief  in  response  to  the  petition 
must  be  filed,  with  any  supporting 
exhibits,  within  fifteen  days  from  the 
date  of  service  of  the  petition.  Petitions 
and  responses  to  petitions,  and  any 
documents  accompanying  a  petition  or 
response  under  this  subsection  must  be 
served  on  every  adverse  party  pursuant 
to  §2.119. 

***** 

(i)  Where  a  petitioner  seeks  to 
reactivate  an  application  or  registration 
that  was  abandoned,  cancelled  or 
expired  because  documents  were  lost  or 
mishandled,  the  Director  may  deny  the 
petition  if  the  petitioner  was  not 
diligent  in  checking  the  status  of  the 
application  or  registration.  To  be 
considered  diligent,  a  petitioner  must: 

(1)  *  *  * 

***** 

(j) *  *  * 

(1)  Files  the  request  within  two 
months  of  the  date  of  issuance  of  the 
decision  denying  the  petition;  and 
***** 

■  38.  Revise  §  2.153  to  read  as  follows: 

§2.153  Publication  requirements. 

The  owner  of  a  mark  registered  under 
the  provisions  of  the  Acts  of  1881  or 
1905  may  at  any  time  prior  to  the 
expiration  of  the  period  for  which  the 
registration  was  issued  or  renewed, 
upon  the  payment  of  the  prescribed  fee, 
file  an  affidavit  or  declaration  in 
accordance  with  §  2.20  setting  forth 
those  goods  or  services  in  the 
registration  on  or  in  connection  with 
which  said  mark  is  in  use  in  commerce, 
and  stating  that  the  owner  claims  the 
benefits  of  the  Trademark  Act  of  1946. 
The  affidavit  or  declaratien  must  be 
signed  by  a  person  properly  authorized 
to  sign  on  behalf  of  the  owner 
(§  2.161(b)). 


■  39.  Revise  the  undesignated  center 
heading  immediately  preceding  §  2.160 
to  read  as  follows: 

Cancellation  for  Failure  To  File 
Affidavit  or  Declaration 

■  40.  Revise  §  2.161(g)(3)  to  read  as 
follows: 

§  2.161  Requirements  for  a  complete 
affidavit  or  declaration  of  continued  use  or 
excusable  nonuse. 

***** 

(g)*  *  * 

(3)  Be  a  digitized  image  in  .jpg  or  .pdf 
format,  if  transmitted  through  TEAS. 

■  41.  Revise  §  2.163(b)  and  add  anew 
paragraph  (c)  to  read  as  follows: 

§  2.1 63  Acknowledgment  of  receipt  of 
affidavit  or  declaration. 
***** 

(b)  A  response  to  the  refusal  must  be 
filed  within  six  months  of  the  date  of 
issuance  of  the  Office  action,  or  before 
the  end  of  the  filing  period  set  forth  in 
section  8(a)  or  section  8(b)  of  the  Act, 
whichever  is  later.  The  response  must 
be  signed  by  the  owner,  someone  with 
legal  authority  to  bind  the  owner  (e.g., 
a  corporate  officer  or  general  partner  of 
a  partnership),  or  a  practitioner 
qualified  to  practice  under  §  11.14  of 
this  chapter. 

(c)  If  no  response  is  filed  within  this 
time  period,  the  registration  will  be 
cancelled,  unless  time  remains  in  the 
grace  period  under  section  8(c)(1)  of  the 
Act.  If  time  remains  in  the  grace  period, 
the  owner  may  file  a  complete  new 
affidavit. 

■  42.  Revise  §  2.165(b)  to  read  as 
follows: 

§  2.165  Petition  to  Director  to  review 
refusal. 

***** 

(b)  If  the  examiner  maintains  the 
refusal  of  the  affidavit  or  declaration, 
the  owner  may  file  a  petition  to  the 
Director  to  review  the  action.  The 
petition  must  be  filed  within  six  months 
of  the  date  of  issuance  of  the  action 
maintaining  the  refusal,  or  the  Office 
will  cancel  the  registration  and  issue  a 
notice  of  the  cancellation. 
***** 

■  43.  Revise  §  2.167(a),  (d)  and  (f)  to 
read  as  follows: 

§  2.1 67  Affidavit  or  declaration  under 
section  15. 

***** 

(a)  Be  verified  (sworn  to)  or  supported 
by  a  declaration  under  §  2.20,  signed  by 
the  owner  of  the  registration  or  a  person 
properly  authorized  to  sign  on  behalf  of 
the  owner  (§  2.161(b)); 
***** 
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(d)  Specify  that  there  has  heen  no 
final  decision  adverse  to  the  owner’s 
claim  of  ownership  of  such  mark  for 
such  goods  or  services,  or  to  the  owner’s 
right  to  register  the  same  or  to  keep  the 
same  on  the  register; 
***** 

(fl  Be  filed  within  one  year  after  the 
expiration  of  any  five-year  period  of 
continuous  use  following  registration  or 
publication  under  section  12(c).  The 
Office  will  issue  a  notice  acknowledging 
receipt  of  the  affidavit  or  declaration. 
***** 

■  44.  Revise  §  2.171  to  read  as  follows: 

§  2.1 71  New  certificate  on  change  of 
ownership. 

(a)  Full  change  of  ownership.  If  the 
ownership  of  a  registered  mark  changes, 
the  new  owner  may  request  that  a  new 
certificate  of  registration  be  issued  in 
the  name  of  the  new  owner.  The 
assignment  or  other  document  changing 
title  must  be  recorded  in  the  Office.  The 
request  for  the  new  certificate  must 
include  the  fee  required  by  §  2.6(a)(8) 
and  be  signed  by  the  owner  of  the 
registration,  someone  with  legal 
authority  to  bind  the  owner  (e.g.,  a 
corporate  officer  or  general  partner  of  a 
partnership),  or  a  practitioner  qualified 
to  practice  under  §  11.14  of  this  chapter. 
In  a  registered  extension  of  protection, 
the  assignment  must  be  recorded  with 
the  International  Bureau  of  the  World 
Intellectual  Property  Organization 
before  it  can  be  recorded  in  the  Office 
(see  §7.22). 

(b)  Partial  change  of  ownership.  (1)  In 
a  registration  resulting  from  an 
application  based  on  section  1  or  44  of 
the  Act,  if  ownership  of  a  registration 
has  changed  with  respect  to  some  but 
not  all  of  the  goods  and/or  services,  the 
owner(s)  may  file  a  request  that  the 
registration  be  divided  into  two  or  more 
separate  registrations.  The  assignment 
or  other  document  changing  title  must 
be  recorded  in  the  Office.  The  request  to 
divide  must  include  the  fee  required  by 
§  2.6(a)(8)  for  each  new  registration 
created  by  the  division,  and  be  signed 
by  the  owner  of  the  registration, 
someone  with  legal  authority  to  bind  the 
owner  (e.g.,  a  corporate  officer  or 
general  partner  of  a  partnership),  or  a 
practitioner  qualified  to  practice  under 

§  11.14  of  this  chapter. 

(2)(i)  When  the  International  Bureau 
of  the  World  Intellectual  Property 
Organization  notifies  the  Office  that  an 
international  registration  has  been 
divided  as  the  result  of  a  change  of 
ownership  with  respect  to  some  but  not 
all  of  the  goods  or  services,  the  Office 
will  construe  the  International  Bureau’s 
notice  as  a  request  to  divide.  The  Office 


will  record  the  partial  change  of 
ownership  in  the  Assignment  Services 
Branch,  and  divide  out  the  assigned 
goods/services  from  the  registered 
extension  of  protection  (parent 
registration),  issue  an  updated 
certificate  for  the  parent  registration, 
and  publish  notice  of  the  parent 
registration  in  the  Official  Gazette. 

(ii)  The  Office  will  create  a  new 
registration  number  for  the  child 
registration,  and  enter  the  information 
about  the  new  registration  in  its 
automated  records.  The  Office  will 
notify  the  new  owner  that  the  new 
owner  must  pay  the  fee  required  by  §  2.6 
to  obtain  a  new  registration  certificate 
for  the  child  registration.  It  is  not 
necessary  for  the  new  owner  to  file  a 
separate  request  to  divide. 

(iii)  The  Office  will  not  divide  a 
registered  extension  of  protection  unless 
the  International  Bureau  notifies  the 
Office  that  the  international  registration 
has  been  divided. 

■  45.  Revise  §  2.173  to  read  as  follows: 

§  2.1 73  Amendment  of  registration. 

(a)  Form  of  amendment.  The  owner  of 
a  registration  may  apply  to  amend  a 
registration  or  to  disclaim  part  of  the 
mark  in  the  registration.  The  owner 
must  submit  a  written  request 
specifying  the  amendment  or 
disclaimer.  If  the  registration  is  involved 
in  an  inter  partes  proceeding  before  the 
Trademark  Trial  and  Appeal  Board,  the 
request  must  be  filed  by  appropriate 
motion  to  the  Board. 

(b)  Requirements  for  request.  A 
request  for  amendment  or  disclaimer 
must: 

(1)  Include  the  fee  required  by  §  2.6; 

(2)  Be  signed  by  the  owner  of  the 
registration,  someone  with  legal 
authority  to  bind  the  owner  (e.g.,  a 
corporate  officer  or  general  partner  of  a 
partnership),  or  a  practitioner  who 
meets  the  requirements  of  §  11.14,  and 
verified  or  supported  by  a  declaration 
under  §  2.20;  and 

(3)  If  the  amendment  involves  a 
change  in  the  mark:  a  new  specimen 
showing  the  mark  as  used  on  or  in 
connection  with  the  goods  of  services: 
an  affidavit  or  declaration  under  §  2.20 
stating  that  the  specimen  was  in  use  in 
commerce  at  least  as  early  as  the  filing 
date  of  the  amendment:  and  a  new 
drawing  of  the  amended  mark. 

(c)  Registration  must  still  contain 
registrable  matter.  The  registration  as 
amended  must  still  contain  registrable 
matter,  and  the  mark  as  amended  must 
be  registrable  as  a  whole. 

(d)  Amendment  may  not  materially 
alter  the  mark.  An  amendment  or 
disclaimer  must  not  materially  alter  the 
character  of  the  mark. 


(e)  Amendment  of  identification  of 
goods.  No  amendment  in  the 
identification  of  goods  or  services  in  a 
registration  will  be  permitted  except  to 
restrict  the  identification  or  to  change  it 
in  ways  that  would  not  require 
republication  of  the  mark. 

^  (f)  Conforming  amendments  may  be 
required.  If  the  registration  includes  a 
disclaimer,  description  of  the  mark,  or 
other  miscellaneous  statement,  any 
request  to  amend  the  registration  must 
include  a  request  to  make  any  necessary 
conforming  amendments- to  the 
disclaimer,  description,  or  other 
statement. 

(g)  Elimination  of  disclaimer.  No 
amendment  seeking  the  elimination  of  a 
disclaimer  will  be  permitted,  unless 
deletion  of  the  disclaimed  portion  of  the 
mark  is  also  sought. 

■  46.  Revise  §  2.174  to  read  as  follows: 

§  2.174  Correction  of  Office  mistake. 

Whenever  Office  records  clearly 
disclose  a  material  mistake  in  a 
registration,  incurred  through  the  fault 
of  the  Office,  the  Office  will  issue  a 
certificate  of  correction  stating  the  fact 
and  nature  of  the  mistake,  signed  by  the 
Director  or  by  an  employee  designated 
.by  the  Director,  without  charge. 
Thereafter,  the  corrected  certificate  shall 
have  the  same  effect  as  if  it  had  been 
originally  issued  in  the  corrected  form. 
In  the  discretion  of  the  Director,  the 
Office  may  issue  a  new  certificate  of 
registration  without  charge. 

■  47.  In  §  2.175  revise  the  section 
heading  and  paragraphs  (a)  and  (b)(2)  to 
read  as  follows,  and  remove  paragraph 

(c): 

§2.175  Correction  of  mistake  by  owner. 

(a)  Whenever  a  mistake  has  been 
made  in  a  registration  and  a  showing 
has  been  made  that  the  mistake 
occurred  in  good  faith  through  the  fault 
of  the  owner,  the  Director  may  issue  a 
certificate  of  correction.  In  the 
discretion  of  the  Director,  the  Office 
may  issue  a  new  certificate  upon 
payment  of  the  required  fee,  provided 
that  the  correction  does  not  involve 
such  changes  in  the  registration  as  to 
require  republication  of  the  mark. 

(b)  *  *  * 

(2)  Be  signed  by  the  owner  of  the 
registration,  someone  with  legal 
authority  to  bind  the  owner  (e.g.,  a 
corporate  officer  or  general  partner  of  a 
partnership),  or  a  practitioner  who 
meets  the  requirements  of  §  11.14  of  this 
chapter,  and  verified  or  include  a 
declaration  in  accordance  with  §  2.20; 
and 

***** 

■  48.  Revise  §  2.176  to  read  as  follows: 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations  67775 


§  2.1 76  Consideration  of  above  matters. 

The  matters  in  §§  2.171  to  2.175  will 
he  considered  in  the  first  instance  by  the 
Post  Registration  examiners,  except  for 
requests  to  amend  registrations  involved 
in  inter  partes  proceedings  before  the 
Trademark  Trial  and  Appeal  Board,  as 
specified  in  §  2.173(a),  which  shall  be 
Considered  by  the  Board.  If  an  action  of 
the  examiner  is  adverse,  the  owner  of 
the  registration  may  petition  the 
Director  to  review  the  action  under 
§  2‘.146.  If  the  owner  does  not  respond 
to  an  adverse  action  of  the  examiner 
within  six  months  of  the  date  of 
issuance,  the  matter  will  be  considered 
abandoned. 

■  49.  Amend  §  2.183  by  adding  a  new 
paragraph  (f),  to  read  as  follows: 

§2.183  Requirements  for  a  complete 
renewal  application. 
***** 

(f)  Renewals  of  registrations  issued 
under  a  prior  classification  system  will 
be  processed  on  the  basis  of  that  system, 
unless  the  registration  has  been 
amended  to  adopt  international 
classification  pursuant  to  §  2.85(e)(3). 

■  50.  Revise  §  2.184(b)  to  read  as 
follows: 

§  2.1 84  Refusal  of  renewal. 
***** 

(b)(1)  The  registrant  must  file  a 
response  to  the  refusal  of  renewal 
within  six  months  of  the  date  of 
issuance  of  the  Office  action,  or  before 
the  expiration  date  of  the  registration, 
whichever  is  later.  If  no  response  is  filed 
within  this  time  period,  the  registration 
will  expire,  unless  time  remains  in  the 
grace  period  under  section  9(a)  of  the 
Act.  If  time  remains  in  the  grace  period, 
the  registrant  may  file  a  complete  new 
renewal  application. 

(2)  The  registrant,  someone  with  legal 
authority  to  bind  the  registrant  (e.g.,  a 
corporate  officer  or  general  partner  of  a 
partnership),  or  a  practitioner  who 
meets  the  requirements  of  §  11.14  must 
sign  the  response. 
***** 

■  51.  Revise  §  2.186(b)  to  read  as 
follows: 

§  2.1 86  Petition  to  Director  to  review 
refusal  of  renewal. 

***** 

(b)  If  the  examiner  maintains  the 
refusal  of  the  renewal  application,  a 
petition  to  the  Director  to  review  the 
refusal  may  be  filed.  The  petition  must 
be  filed  within  six  months  of  the  date 
of  issuance  of  the  Office  action 
maintaining  the  refusal,  or  the  renewal 
application  will  be  abandoned  and  the 
registration  will  expire. 
***** 


n  52.  Revise  §  2.195(b)  and  (e)  to  read  as 
follows: 

§  2. 1 95  Receipt  of  trademark 
correspondence. 

*  *  *  *  * 

(b)  Correspondence  delivered  by 
hand.  Correspondence  may  be  delivered 
by  hand  during  hours  the  Office  is  open 
to  receive  correspondence. 
***** 

(e)  Interruptions  in  U.S.  Postal 
Service.  (1)  If  the  Director  designates  a 
postal  service  interruption  or  emergency 
within  the  meaning  of  35  U.S.C.  21(a), 
any  person  attempting  to  file 
correspondence  by  “Express  Mail  Post 
Office  to  Addressee”  service  who  was 
unable  to  deposit  the  correspondence 
with  the  United  States  Postal  Service 
due  to  the  interruption  or  emergency 
may  petition  the  Director  to  consider 
such  correspondence  as  filed  on  a 
particular  date  in  the  Office. 

(2)  The  petition  must: 

(i)  Be  filed  promptly  after  the  ending 
of  the  designated  interruption  or 
emergency: 

(ii)  Include  the  original 
correspondence  or  a  copy  of  the  original 
correspondence;  and 

(iii)  Include  a  statement  that  the 
correspondence  would  have  been 
deposited  with  the  United  States  Postal 
Service  on  the  requested  filing  date  but 
for  the  designated  interruption  or 
emergency  in  “Express  Mail”  service; 
and  that  the  correspondence  attached  to 
the  petition  is  the  original 
correspondence  or  a  true  copy  of  the 
correspondence  originally  attempted  to 
be  deposited  as  Express  Mail  on  the 
requested  filing  date. 

(3)  Paragraphs  (e)(1)  and  (e)(2)  of  this 
section  do  not  apply  to  correspondence 
that  is  excluded  from  the  Express  Mail 
procedure  pursuant  to  §  2.198(a)(1). 

■  53.  Revise  §  2.208(c)(3)  to  read  as 
follows,  and  remove  paragraph  (c)(4): 

§2.208  Deposit  accounts. 

*  *  *  *  * 

(c)  *  *  * 

(3)  A  payment  to  replenish  a  deposit 
account  may  be  addressed  to:  Director  of 
the  United  States  Patent  and  Trademark 
Office,  Attn:  Deposit  Accounts,  2051 
Jamieson  Avenue,  Suite  300, 

Alexandria,  Virginia  22314. 

PART  3— ASSIGNMENT,  RECORDING 
AND  RIGHTS  OF  ASSIGNEE 

■  54.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1112, 1123:  35  U.S.C. 
2,  unless  otherwise  noted. 

■  55.  In  §  3.31,  add  paragraph  (a)(8)  and 
revise  (f)  to  read  as  follows: 


§3.31  Cover  sheet  content. 

(a)  *  *  * 

(8)  For  trademark  assignments,  the 
entity  and  citizenship  of  the  party 
receiving  the  interest.  In  addition,  if  the 
party  receiving  the  interest  is  a  domestic 
partnership  or  domestic  joint  venture, 
the  cover  sheet  must  set  forth  the 
names,  legal  entities,  and  national 
citizenship  (or  the  state  or  country  of 
organization)  of  all  general  partners  or 
active  members  that  compose  the 
partnership  or  joint  venture. 
***** 

(f)  Each  trademark  cover  sheet  should 
include  the  citizenship  of  the  party 
conveying  the  interest. 
***** 

PART  6— CLASSIFICATION  OF  GOODS 
AND  SERVICES  UNDER  THE 
TRADEMARK  ACT 

■  56.  The  authority  citation  for  part  6 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1112,  1123;  35  U.S.C. 
2,  unless  otherwise  noted. 

■  57.  Revise  §  6.3  to  read  as  follows: 

§  6.3  Schedule  for  certification  marks. 

In  applications  for  registration  of 
certification  marks  based  on  sections  1 
and  44  of  the  Trademark  Act  and 
registrations  resulting  from  such 
applications,  goods  and  services  are 
classified  in  two  classes  as  follows: 

A.  Goods. 

B.  Services. 

■  58.  Revise  §  6.4  to  read  as  follows: 

§  6.4  Schedule  for  collective  membership 
marks. 

All  collective  membership  marks  in 
applications  based  on  sections  1  and  44 
of  tbe  Trademark  Act  and  registrations 
resulting  from  such  applications  are 
classified  as  follows: 


Class 

Title 

200  . 

_ 1 

Collective  Membership. 

PART  7— RULES  OF  PRACTICE  IN 
FILINGS  PURSUANT  TO  THE 
PROTOCOL  RELATING  TO  THE 
MADRID  AGREEMENT  CONCERNING 
THE  INTERNATIONAL  REGISTRATION 
OF  MARKS 

■  59.  The  authority  citation  for  37  CFR 
part  7  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123,  35  U.S.C.  2, 
unless  otherwise  noted. 

■  60.  Revise  §  7.11(a)(2)  to  read  as 
follows: 


67776  Federal  Register /Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


§  7.1 1  Requirements  for  international 
application  originating  from  the  United 
States. 

(a)  *  *  * 

(2)  The  name  and  entity  of  the 
international  applicant  that  is  identical 
to  the  name  and  entity  of  the  applicant 
or  registrant  in  the  basic  application  or 
basic  registration,  and  the  applicant’s 
current  address; 

•k  it  it  -k  1c 

■  61.  Revise  §  7.14(e)  to  read  as  follows: 

§7.14  Correcting  irregularities  in 
international  application. 

k  k  k  k  k 

(e)  Procedure  for  response.  To  be 
considered  timely,  a  response  must  be 
received  by  the  International  Bureau 
before  the  end  of  the  response  period  set 
forth  in  the  International  Bureau’s 
notice.  Receipt  in  the  Office  does  not 
fulfill  this  requirement.  Any  response 
submitted  through  the  Office  for 
forwarding  to  the  International  Bureau 
should  be  submitted  as  soon  as  possible, 
but  at  least  one  month  before  the  end  of 
the  response  period  in  the  International 
Bureau’s  notice.  The  Office  will  not 
process  any  response  received  in  the 
Office  after  the  International  Bureau’s 
response  deadline. 

■  62.  Revise  §  7.25(a)  to  read  as  follows: 

§7.25  Sections  of  part  2  applicable  to 
extension  of  protection. 

(a)  Except  for  §§  2.22-2.23,  2.130- 
2.131,  2,160-2.166,  2.168,  2.173,  and 
2.181-2.186,  all  sections  in  parts  2,  10, 
and  11  of  this  chapter  shall  apply  to  an 
extension  of  protection  of  an 
international  registration  to  the  United 
States,  including  sections  related  to 
proceedings  before  the  Trademark  Trial 
and  Appeal  Board,  unless  otherwise 
stated. 

k  k  k  k  k 

■  63.  Revise  §  7.39(b)  to  read  as  follows: 

§  7.39  Acknowledgment  of  receipt  of 
affidavit  or  declaration  of  use  in  commerce 
or  excusable  nonuse. 
***** 

(b)  A  response  to  a  refusal  under 
paragraph  (a)  of  this  section  must  be 
filed  within  six  months  of  the  date  of 
issuance  of  the  Office  action,  or  before 
the  end  of  the  filing  period  set  forth  in 
section  71(a)  of  the  Act,  whichever  is 
later.  The  Office  will  cancel  the 
extension  of  protection  if  no  response  is 
filed  within  this  time  period. 

■  64.  Revise  §  7.40(b)  to  read  as  follows: 

§  7.40  Petition  to  Director  to  review 
refusal. 

***** 

(b)  If  the  examiner  maintains  the 
refusal  of  the  affidavit  or  declaration. 


the  holder  may  file  a  petition  to  the 
Director  to  review  the  examiner’s  action. 
The  petition  must  be  filed  within  six 
months  of  the  date  of  issuance  of  the 
action  maintaining  the  refusal,  or  the 
Office  will  cancel  the  registration. 
***** 

Dated:  November  10,  2008. 

Jon  W.  Dudas, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 

[FR  Doc.  E8-27222  Filed  11-14-08;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R03-OAR-2007-0453;  FRL-8741-5] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Pennsylvania;  2002  Base  Year 
Inventory  for  the  Pittsburgh-Beaver 
Valley  8*Hour  Ozone  Nonattainment 
Area 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revdsioii  establishes 
a  2002  base  year  inventory  for  the 
Pittsburgh-Beaver  Valley,  Pennsylvania, 
ozone  nonattainment  area  (the 
Pittsburgh  Area).  The  intended  effect  of 
this  action  is  to  approve  a  2002  base 
year  inventory  for  the  Pittsburgh  Area. 
This  action  is  being  taken  under  the 
Clean  xVir  Act. 

DATES:  Effective  Date:  This  final  rule  is 
effective  on  December  17,  2008. 
ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
Number  EPA-R03-OAR-2007-0453.  All 
documents  in  the  docket  are  listed  in 
the  ww'w. regulations. gov  Web  site. 
Although  listed  in  the  electronic  docket, 
some  information  is  not  publicly 
available,  i.e.,  confidential  business 
information  (CBl)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
vi’w’w. regulations. gov  or  in  hard  copy  for 
public  inspection  during  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 


Philadelphia,  Pennsylvania  19103. 
Copies  of  the  State  submittal  are 
available  at  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Control,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  (215)  814-2179,  or ' 
by  e-mail  at  cripps.christopher@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
“we”,  “us”,  or  “our”  is  used,  we  mean 
EPA. 

I.  Background 

On  July  11,  2007  (72  FR  37683),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania  (the 
July  11,  2007  NPR).  The  July  11,  2007 
NPR  proposed  approval  of  a  request 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  that  the  Pittsburgh  Area  be 
redesignated  as  attainment  for  the  0.08 
parts  per  million  (ppm)  8-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  that  was  promulgated  on  July 
18,  1997  (62  FR  38856)  (the  “1997  8- 
hour  ozone  NAAQS”). ^  The  July  11, 
2007  NPR  proposed  approval  of  a  SIP 
revision  comprising  a  maintenance  plan 
for  the  Pittsburgh  Area  that  provides  for 
continued  attainment  of  the  1997  8-hour 
ozone  NAAQS  for  at  least  10  years  after 
redesignation  and  the  motor  vehicle 
emission  budgets  (MVEBs)  that  were 
identified  in  this  maintenance  plan  for 
purposes  of  transportation  conformity. 
The  July  11,  2007  NPR  also  proposed 
approval  of  a  2002  base  year  inventory 
for  the  Pittsburgh  Area  as  a  SIP  revision. 

The  PADEP  submitted  the  formal  SIP 
revisions  and  the  request  that  the 
Pittsburgh  Area  be  redesignated  to 
attainment  of  the  1997  8-hour  ozone 
NAAQS  (the  “redesignation  request”) 
on  April  26,  2007. 

On  May  29,  2008,  the  PADEP 
submitted  a  letter  to  formally  withdraw 
the  redesignation  request  and  the 
maintenance  plan  SIP  revision.  On 
August  1,  2008,  PADEP  affirmed  that 
the  Commonwealth  was  not 
withdrawing  the  2002  base  year 
emissions  inventory  SIP  revision 
submitted  on  April  26,  2007,  and 
submitted  an  amended  SIP  revision 
document  which  struck-out  the 
maintenance  plan  elements,  leaving 
only  the  2002  base  year  emissions 
inventory.  The  Commonwealth  of 


'On  March  27.  200B  (73  FR  16436),  EPA  revised 
the  level  of  the  primary  and  secondary  8-hour 
ozone  NAAQS  to  0.075  ppm,  but  the  Pittsbui^jh  area 
has  not  been  designated  under  this  revision  to  the 
NAAQS. 
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Pennsylvania  has  withdrawn  the 
redesignation  request  and  the 
maintenance  plan  SIP  revision  from  our 
consideration.  In  a  separate  action,  we 
are  withdrawing  our  proposed  actions 
on  the  redesignation  request  and  on  the 
maintenance  plan  and  the  MVEBs 
identified  therein. 

As  discussed  in  the  July  11,  2007 
NPR,  we  proposed  to  approve  the  2002 


base  year  emissions  inventory  for  the 
Pittsburgh  Area  to  fulfill  the  inventory 
requirements,  as  necessary,  of  both 
section  172(c)(3)  and  section  182(a)(1)  of 
the  Clean  Air  Act.  See,  72  FR  37863  at 
37688,  July  11,  2007. 

II.  Summary  of  SIP  Revision 

The  2002  base  year  inventory 
establishes  a  comprehensive  inventory 


for  both  volatile  organic  compounds 
(VOC),  nitrogen  oxides  (NOx)  and 
carbon  monoxide  (CO)  emissions  in  the 
Pittsburgh  Area,  including  point,  area, 
mobile  on-road,  and  mobile  non-road 
sources  for  a  base  year  of  2002.  A 
summary  of  the  VOC  and  NOx 
emissions  in  tons  per  year  (tpy)  and  in 
tons  per  day  (tpd)  by  sector  are 
presented  in  Table  1. 


Table  1— Pittsburgh  Area  2002  Base  Year  Inventory 


Source  sector 

VOC  emissions 

1 _ 1 

NOx  emissions  : 

CO  emissions 

tpy 

tpd 

tpy 

tpd 

tpy 

tpd 

Point  Sources . ; . . . 

6134.0 

16.5 

92842.2  ! 

250.4  : 

50966.0 

134.5 

Nonpoint  Sources  . 

40162.6 

100.3 

33052.2  ' 

11.5  ! 

33052.2 

61.6 

Onroad  Mobile  Sources . 

29285.5 

86.4 

493445.8  j 

173.9  i 

493445.8 

630.1 

Nonroad  Mobile  Sources  . 

15193.1 

51.5 

174583.3  j 

86.1  ! 

174583.3 

1  1105.6 

Total  Emissions  . 

90775.2 

254.7 

793923.5  | 

521.9  i 

_ ; _ i_ 

752047.3 

1931.8 

Other  specific  requirements  for  the 
2002  base  year  inventory  and  the 
rationale  for  EPA’s  proposed  action  are 
explained  in  the  July  11,  2007  NPR  and 
will  not  be  restated  here.  No  public 
comments  were  received  on  the  July  11, 
2007  NPR. 

III.  Final  Action 

EPA  is  approving  the  2002  base  year 
inventory  for  the  Pittsburgh  Area  as  a 
revision  to  the  Pennsylvania  SIP. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 
40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]; 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]-, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is  . 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 


B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  16,  2009. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  purposes  of  judicial  review  nor  does 
it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  to 
approve  a  2002  base  year  inventory  for 
the  Pittsburgh  Area  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Volatile  organic 
compounds. 

Dated;  November  7,  2008. 

Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 

■  40  CFR  part  52  is  amended  as  follows: 


PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN — Pennsylvania 

■  2.  In  §  52.2020,  the  table  in  paragraph 
(e)(1)  is  amended  by  adding  an  entry  for 
the  2002  Base  Year  Emissions  Inventory 
for  the  Pittsburgh-Beaver  Valley 


Nonattainment  Area  at  the  end  of  the 
table  to  read  as  follows: 

§  52.2020  Identification  of  plan. 

ic  ic  "k  ic  ic 

(e)  *  *  * 

(1)  *  *  * 


Name  of  non-regulatory 
SIP  revision 

Applicable  geographic  area 

State  submittal 
date 

EPA  approval  date 

Additional  explanation 

2002  Base  Year  Emis¬ 
sions  Inventory. 

Pittsburgh-Beaver  Valley  Nonattainment  Area; 
Allegheny,  Armstrong,  Beaver,  Butler,  Fay¬ 
ette,  Washington,  and  Westmoreland  coun¬ 
ties. 

4/26/07 

11/17/08  [Insert  page 
number  where  the 
document  begins]. 

* 

[FR  Doc.  E8-27210  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

43  CFR  Part  404 

RIN  1006-AA54 

Reclamation  Rural  Water  Supply 
Program 

agency:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Interim  final  rule. 

SUMMARY:  Reclamation  is  issuing  this 
interim  final  rule  to  establish 
programmatic  criteria  for  the 
Reclamation  Rural  Water  Supply 
Program  (Rural  Water  Supply  Program), 
including  criteria  governing 
prioritization,  eligibility,  and  the 
evaluation  of  appraisal  investigations 
and  feasibility  studies.  Title  I  of  the 
Reclamation  Rural  Water  Supply  Act  of 
2006,  Public  Law  109-451  (Act), 
authorized  Reclamation  to  establish  the 
Rural  Water  Supply  Program  and 
requires  publication  of  programmatic 
criteria  in  the  Federal  Register.  This 
rule  is  intended  to  define  for  potential 
participants  how  the  Rural  Water 
Supply  Program  authorized  by  the  Act 
will  be  administered. 

DATES:  This  rule  is  effective  December 
17,  2008.  Submit  comments  on  the  rule 
by  January  16,  2009.  The  incorporation 
by  reference  of  certain  publications 
listed  in  the  rule  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  17,  2008.  This  interim  final 


rule  serves  as  a  60-day  Federal  Register 
notice  to  the  public  allowing  them  to 
comment  on  our  information  collection. 
Comments  on  the  information  collection 
must  be  received  by  January  16,  2009. 
ADDRESSES:  You  may  submit  comments 
on  this  rule,  identified  by  the  number 
1006-AA54,  by  one  of  the  following 
methods: 

— Use  of  the  Federal  rulemaking  Web 
site:  http://www.regulations.gov. 
Follow  the  instructions  for  submitting 
comments.  This  rule  has  been 
assigned  Docket  Identification 
number  BOR-2008-0002. 

— By  mail  to:  Bureau  of  Reclamation, 
Denver  Federal  Center,  P.O.  Box 
25007,  Building  67,  Denver,  CO 
80225,  Attention:  Avra  Morgan,  Mail 
Code  84-52000.  Please  include  the 
number  1006- AA54  in  your 
correspondence. 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  an  emergency 
submission.  The  assigned  OMB  control 
number  is  1006-0029.  Please  submit 
comments  on  the  information  collection 
to  the  Bureau  of  Reclamation,  Attention: 
Avra  Morgan,  P.O.  Box  25007,  Denver, 
CO  80225  or  by  e-mail  to 
RuraIWaterProgram@do.  usbr.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Avra  Morgan  at  303-445-2906  or  James 
Hess  at  202-513-0543. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Rural  Water  Supply  Program 
Title  I  of  the  Act  authorizes  the 
Secretary  of  the  Interior  (Secretary)  to 
create  the  Rural  Water  Supply  Program 
to  address  rural  water  needs  in  the 


Reclamation  States.  Authority  and 
responsibility  for  implementing  the 
provisions  of  the  Act  are  delegated  to 
Reclamation.  Reclamation’s  rulemaking 
will  establish  comprehensive  criteria 
and  program  requirements  governing 
the  implementation  of  the  Rural  Water 
Supply  Program. 

Reclamation  has  significant 
experience  in  the  development  of  rural 
water  projects.  Since  1980,  Congress  has 
directed  Reclamation  to  undertake  10 
specific  rural  water  projects,  and 
Reclamation  has  a  century  of  experience 
developing  and  managing  water 
delivery  systems  in  the  West.  However, 
prior  to  the  passage  of  the  Act  in  2006, 
Reclamation  did  not  have  a  formal  rural 
water  program.  The  program  to  be 
implemented  by  this  rule  will  allow 
Reclamation  to  be  involved  in  planning 
and  prioritizing  rural  water  projects  to 
ensure  that  the  projects  selected  are 
cost-effective  and  that  they  are  in  the 
Federal  interest. 

The  Act  specifically  authorizes  the 
Secretary  to  undertake  the  following 
activities  in  implementing  the  Rural 
Water  Supply  Program:  (a)  Investigate 
opportunities  to  ensure  safe  and 
adequate  rural  water  supply  projects  for 
domestic,  municipal,  and  industrial  use 
in  small  communities  and  rural  areas  of 
the  Reclamation  States;  (b)  plan  the 
design  and  construction  of  rural  water 
supply  projects  through  the  conduct  of 
appraisal  investigations  and  feasibility 
studies:  and  (c)  oversee,  as  appropriate, 
the  construction  of  rural  water  supply 
projects  that  are  recommended  for 
construction  by  Reclamation  in  a 
feasibility  report  developed  under  the 
Rural  Water  Supply  Program,  and 
subsequently  authorized  by  Congress. 
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Reclamation’s  Rural  Water  Supply 
Program  is  focused  on  planning  rural 
water  supply  projects  that  incorporate  a 
regional  or  watershed  approach  to  water 
management.  This  means  focusing  on 
projects  that  will  provide  water  to 
geographically  dispersed  localities 
distributed  across  a  region  or  a 
watershed,  in  order  to  take  advantage  of 
economies  of  scale  and  to  foster 
opportunities  for  partnerships.  In 
carrying  out  this  program.  Reclamation 
will  take  into  account  the 
interconnectedness  of  water  and  land 
resources,  encourage  the  active 
participation  of  all  interested  groups, 
and  use  the  full  spectrum  of  technical 
disciplines  in  activities  and  decision¬ 
making. 

Reclamation  has  demonstrated 
expertise  and  experience  in  planning 
and  constructing  larger  water  supply 
projects  that  address  the  needs  of  more 
than  one  community.  Reclamation’s 
focus  on  regional  water  systems  will 
complement,  rather  than  duplicate,  the 
existing  Federal  programs  that  support 
the  delivery  of  potable  water  for  rural 
areas  in  the  United  States.  This  will  not 
only  meet  a  clearly  identified  need  in 
the  western  United  States,  but  will  also 
leverage  Federal,  state,  and  local 
funding  to  maximize  the  support 
provided  to  rural  areas  and  ensure  the 
most  effective  use  of  Federal  dollars. 

Overview  of  the  Rule 

This  rule  has  the  following  five 
subparts:  (1)  Subpart  A  provides  an 
overview  of  the  Rural  Water  Supply 
program;  (2)  Subpart  B  covers  cost¬ 
sharing  requirements:  (3)  Subpart  C 
describes  how  an  appraisal  investigation 
will  be  evaluated  under  the  program;  (4) 
Subpart  D  describes  how  a  feasibility 
study  will  be  evaluated  under  the 
program;  and  (5)  Subpart  E  describes 
miscellaneous  requirements. 

Subpart  A  of  the  rule  contains 
eligibility  criteria,  criteria  for 
prioritizing  requests  for  assistance 
under  the  program,  definitions,  and  the 
process  for  requesting  assistance  under 
the  program.  Section  404.6  of  the  rule 
describes  who  is  eligible  to  participate 
in  the  program,  and  §404.7  describes 
the  types  of  projects  that  are  eligible  for 
consideration.  These  eligibility 
requirements  closely  track  the 
^quirements  in  Title  I  of  the  Act. 

Section  404.11  of  the  rule  describes 
the  types  of  assistance  available  under 
the  program,  including:  (1)  Technical 
assistance  from  Reclamation  to  conduct 
an  appraisal  investigation  or  feasibility 
study;  (2)  financial  assistance  to  enable 
a  non-Federal  entity  to  conduct  an 
appraisal  or  feasibility  study  themselves- 
with  Reclamation  oversight:  and  (3) 


Reclamation  review  and  approval  of  a 
completed  appraisal  or  feasibility  study. 

Subpart  A  of  the  rule  describes  in 
detail  the  process  by  which  Reclamation 
will  announce  opportunities  for 
assistance  under  the  program  (§404.14), 
how  to  request  assistance  (§404.15),  and 
how  such  requests  will  be  prioritized 
and  reviewed  by  Reclamation 
(§§404.17,  404.^2  and  404.27).  Section 
404.13  of  the  rule  contains  the  criteria 
that  Reclamation  will  use  to  prioritize 
all  requests  for  assistance  under  the 
program.  This  section  further 
emphasizes  the  focus  of  Reclamation’s 
Rural  Water  Supply  Program  on  projects 
that  will  apply  a  regional  or  watershed 
perspective  to  water  resources 
management. 

Subpart  B  of  the  rule  describes  all 
cost-sharing  requirements  related  to  the 
Rural  Supply  Water  Program.  This 
includes  the  non-Federal  cost-share 
requirements  for  completing  appraisal 
investigations  and  feasibility  studies 
(§§404.30  and  404.33,  respectively), 
and  the  non-Federal  cost-share 
requirements  for  the  construction  of 
rural  water  projects  once  construction 
authorization  is  provided  by  Congress 
(§404.37).  An  important  part  of 
Reclamation’s  role  in  evaluating  a 
feasibility  study  under  the  program  is  to 
consider  the  non-Federal  entity’s 
capability  to  pay  at  least  25  percent  of 
the  cost  of  constructing  a  rural  water 
project  (§404.39). 

Subparts  C  and  D  of  the  rule  describe 
the  criteria  that  Reclamation  will  use  to 
evaluate  appraisal  investigations  and 
feasibility  studies  completed  under  the 
program  (§§404.44  and  404.49, 
respectively).  These  criteria  closely 
track  the  provisions  in  Title  I  of  the  Act. 
The  requirements  in  Subparts  C  and  D 
of  the  rule  will  enable  Reclamation  to 
ensure  that  all  appraisal  and  feasibility 
studies  completed  under  the  program 
meet  Reclamation’s  standards,  whether 
the  studies  are  completed  by 
Reclamation  or  by  the  non-Federal 
entity. 

Subpart  E  of  the  rule  contains  several 
miscellaneous  requirements.  Among 
these  is  the  requirement  that  title  to 
projects  constructed  subsequent  to 
participation  in  the  Rural  Water  Supply 
Program  shall  be  held  by  the  non- 
Federal  entity  (§  404.54).  Another 
important  requirement  in  Subpart  E, 
among  others,  is  the  provision  that  rural 
water  projects  authorized  before  passage 
of  the  Act  (§  404.58)  do  not  have  to 
comply  with  the  requirements  in  this 
rule. 


Waiver  of  Notice  of  Proposed 
Rulemaking 

Ordinarily,  a  notice  of  proposed 
rulemaking  is  published  in  the  Federal 
Register  and  the  public  is  invited  to 
comment  on  the  proposed  rule  in 
accordance  with  the  Administrative 
Procedure  Act  (APA),  as  codified  in  5 
U.S.C.  553(b).  The  notice  of  proposed 
rulemaking  includes  a  reference  to  the 
legal  authority  under  which  the  rule  is 
proposed,  and  the  terms  and  substances 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved.  This 
procedure  can  be  waived,  however,  if  an 
agency  finds  good  cause  that  a  notice 
and  comment  procedure  is 
impracticable, “unnecessary,  or  contrary 
to  the  public  interest  and  incorporates  a 
statement  of  the  finding  and  its  reasons 
in  the  rule  issued. 

This  rule  is  required  as  a  result  of  the 
enactment  of  Title  I  of  the  Act,- which 
provides  that  the  Secretary  will  develop 
three  sets  of  criteria  for  the  Rural  Water 
Supply  Program  within  specified 
timeframes.  Section  103  of  the  Act 
requires  the  promulgation  of 
programmatic  eligibility  and 
prioritization  criteria  within  1  year  of 
the  date  of  enactment;  §  105  requires 
criteria  for  the  evaluation  of  appraisal 
investigations  to  be  developed  within  1 
year  of  the  date  of  enactment;  and  §  106 
requires  the  promulgation  of  criteria  for 
the  evaluation  of  feasibility  studies 
within  18  months  of  the  date  of 
enactment. 

Current  data  indicate  that  millions  of 
Americans  still  live  without  safe 
drinking  water,  a  basic  necessity  of  life. 
The  Bureau  of  Reclamation  has 
significant  experience  and  technical 
capabilities  in  the  planning,  design  and 
construction  of  rural  water  supply 
projects.  Until  now,  however. 
Reclamation  has  never  had  a  structured 
program  for  developing  or  funding  rural 
water  projects.  Delaying  the  enactment 
of  this  rule  in  order  to  provide  notice 
and  comment  would  delay  the 
implementation  of  a  program  to  address 
water  supply  needs  of  rural 
communities.  Furthermore,  this  rule 
closely  tracks  the  detailed  requirements 
of  the  Act. 

Procedural  Requirements 

1 .  Regulatory  Planning  and  Review 
(Executive  Order  (E.O.)  12866) 

This  document  is  a  significant  rule 
and  OMB  has  reviewed  this  rule  under 
Executive  Order  12866.  We  have  made 
the  assessments  required  by  E.O.  12866 
and  the  results  are  given  below. 

(a)  This  rule  will  not  have  an  annual 
effect  of  $100  million  or  more  on  the 
economy.  It  will  not  adversely  affect  in 
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an}'  material  way  the  economy, 
productivity,  competition,  jobs, 
environment,  public  health  or  safety,  or 
state,  local,  and  tribal  governments  or 
communities.  On  the  contrary,  the  Rural 
Water  Supply  Program  addressed  by 
this  rule  will  facilitate  the  planning  of 
rural  water  systems  that  are  urgently 
needed  in  order  to  maintain  the 
economies  and  the  public  health  and 
safety  of  the  communities  that  they  will 
serve.  Moreover,  the  criteria  established 
in  this  rule  will  ensure  that  the  rural 
water  projects  planned  under  this 
program  address  a  documented  need, 
are  economically  feasible,  and  are 
affordable  to  the  intended  beneficiaries. 
The  evaluation  of  rural  water  projects 
planned  under  this  program  will  also 
take  into  account  changes  in  regional 
economic  activity  associated  with  each 
project,  as  measured  by  regional  income 
and  employment. 

As  explained  in  the  rule.  Reclamation 
will  only  recommend  a  rural  water 
project  to  Congress  for  construction  if 
the  project  is  determined  to  be 
economically  feasible,  among  other 
requirements.  Economic  feasibility 
means  that  the  estimated  national 
economic  benefits  of  a  project  exceed 
the  costs.  Analysis  of  rural  water 
projects  that  have  been  authorized  in 
the  past  indicates  that  they  have  not  met 
the  economic  feasibility  criteria. 
Therefore,  the  planning  process  set  forth 
in  the  rule  will  result  in  rural  water 
projects  with  potentially  greater 
economic  benefits.  Implementation  of 
this  program  will  allow  for  the 
development  of  projects  with  a  greater 
economic  return  to  the  Nation. 

The  Act  requires  an  analysis 
documenting  the  ability  of  the  project 
sponsor  to  pay  100  percent  of  operation, 
maintenance,  and  replacement  costs  as 
well  as  a  portion  of  construction  costs 
(minimum  of  25  percent).  This 
provision  will  reduce  the  risk  of 
financial  failure  of  a  project  due  to  the 
inability  of  water  users  to  pay  their 
portion  of  project  costs  in  the  future. 

The  Act  authorizes  appropriations  of 
$15  million  annually.  Therefore,  we 
expect  our  expenditures  on  the  program 
over  the  next  4  fiscal  years,  including 
administrative  costs,  to  be  $15  million 
or  less,  annually.  Authority  to  make 
appropriations  under  the  program 
expires  on  September  30,  2016. 
Subsequent  to  that  expiration,  limited 
administrative  costs  would  continue  as 
previously  authorized  appraisal  and 
feasibility  studies  are  completed. 

(b)  This  rule  would  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency.  The  rule 
requires  all  potential  applicants  to 


demonstrate  that  they  have  investigated 
other  opportunities  for  funding  and 
places  a  higher  priority  on  funding 
projects  that  are  not  eligible  for  full 
assistance  under  any  other  rural  water 
program.  Rural  water  supply  projects 
that  incorporate  a  regional  or  watershed 
approach  to  water  management 
planning  are  also  prioritized  higher 
under  the  program.  In  contrast,  other 
rural  water  programs  are  focused  on 
smaller  rural  water  systems  and  do  not 
provide  assistance  for  these  larger,  more 
complex,  types  of  rural  water  projects. 
This  rule  further  requires  Reclamation 
to  consult  and  cooperate  with  other 
Federal  agencies,  tribes,  states,  and  local 
governments  whenever  an  appraisal 
investigation  or  feasibility  study  is 
conducted  under  the  program. 
Reclamation  has  consulted  with  the 
United  States  Department  of  Agriculture 
(USDA)  regarding  the  details  of  USDA’s 
related  programs,  and  will  continue  to 
do  so. 

(c)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  concessions,  loan  programs, 
water  contracts,  management 
agreements,  or  the  rights  and  obligations 
of  their  recipients;  all  of  these  will 
continue  unaffected  by  the  approval  of 
any  assistance  under  these  rules. 

(d)  OMB  has  determined  that  this  rule 
raises  novel  legal  or  policy  issues.  The 
rule,  which  implements  the  Act, 
establishes  criteria  for  a  new  rural  water 
program  to  be  administered  by 
Reclamation.  While  Reclamation  has 
been  involved  in  the  construction  of 
rural  water  projects  for  over  20  years,  it 
has  never  had  a  formal  rural  water 
program.  The  program  will  allow 
Reclamation  to  be  involved  early  on  in 
the  planning  stages  of  creating  a  rural 
water  project,  and  to  prioritize  the 
projects  that  it  recommends  for 
construction. 

2.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C,  601,  et  seq  ).  This  rule  does  not 
impose  any  new  requirements  for  small 
businesses  to  report  or  keep  records  on 
any  of  the  requirements  contained  in 
this  rule.  Entities  seeking  financial 
assistance  under  the  rule  will  be  subject 
to  those  reporting  and  recordkeeping 
requirements  (government-wide 
uniform  administrative  requirements) 
that  normally  apply  to  financial 
assistance  agreements  pursuant  to  43 
CFR  12.  The  entities  eligible  for 
assistance  under  this  program  may 
include  small  entities  defined  in  the 


Regulatory  Flexibility  Act.  However, 
application  for  assistance  is  strictly 
voluntary,  and  these  entities  may 
continue  to  rely  on  their  own  financing 
capabilities  as  they  currently  do.  One  of 
the  purposes  of  this  rule  is  to  provide 
these  entities  with  the  requirements 
they  must  follow  if  they  choose  to  apply 
for  assistance  from  Reclamation.  An 
Initial  Regulatory  Flexibility  Analysis  is 
not  required  and,  accordingly,  a  Small 
Entity  Compliance  Guide  is  not 
required. 

3.  Small  Business  Regulatory  * 
Enforcement  Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)).  This  rule: 

(a)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  Act  authorizes  appropriations  of 
$15  million  annually.  Therefore,  we 
expect  our  expenditures  on  the  program 
over  the  next  4  fiscal  years,  including 
administrative  costs,  to  be  $15  million 
or  less,  annually.  Authority  to  make 
appropriations  under  the  program 
expires  on  September  30,  2016. 
Subsequent  to  that  expiration,  limited 
administrative  costs  would  continue  as 
previously  authorized  appraisal  and 
feasibility  studies  are  completed. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  state, 
local,  or  tribal  government  agencies,  or 
geographic  regions.  Entities  planning  to 
construct  a  rural  water  supply  project, 
including  state,  local  or  tribal 
government  entities,  would  most  likely 
conduct  appraisal  investigations  and 
feasibility  studies  regardless  of  whether 
they  participate  in  the  program 
implemented  under  this  rule.  Because 
the  rule  provides  that  Reclamation  will 
pay  100  percent  of  the  cost  of  an 
appraisal  investigation  up  to  $200,000, 
and  50  percent  of  the  cost  of  a  feasibility 
study,  the  rule  actually  decreases  the 
cost  to  state,  tribal  and  local 
governments  that  want  to  plan  a  rural 
water  supply  project. 

The  Feaeraf  cost-share  requirement 
for  studies  conducted  under  the  Rural 
Water  Supply  Program  will  increase  the 
cost  to  Reclamation  because 
Reclamation  has  not  previously  been 
involved  in  preparing  these  types  of 
planning  studies  for  rural  water  supply 
projects.  However,  pursuant  to  the 
limitation  on  appropriations  under  the 
Act,  Reclamation’s  cost  may  not  exceed 
$15  million  per  year. 

(c)  This  rule  is  not  likely  to  have  any 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  State.s-based 
enterprises  to  compete  with  foreign- 
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based  enterprises.  As  mentioned  in  (b), 
the  effect  of  the  Federal  cost-share 
requirement  included  under  the  rule 
will  likely  he  to  reduce  the  cost  of 
appraisal  investigations  and  feasibility 
studies  to  entities  participating  in  the 
program.  The  rule  encourages 
competition  hy  allowing  interested 
entities  to  either  request  financial 
assistance  (a  grant  or  cooperative 
agreement)  to  perform  an  appraisal 
investigation  or  feasibility  study 
themselves,  or  request  Reclamation  to 
perform  the  investigation  or  study  for 
them.  The  rule  requires  an  entity 
requesting  financial  assistance  to 
demonstrate  the  cost-effectiveness  of  its 
proposal,  compared  to  the  cost  of 
Reclamation  performing  the 
investigation  or  study. 

4.  Unfunded  Mandates  Reform  Act 

This  rule  does  notlmpose  an 
unfunded  mandate  or  a  requirement  to 
expend  monies  on  the  part  of  state, 
local,  or  tribal  governments  or 
communities,  or  the  private  sector  of 
$100  million  or  more  annually.  This 
rule  does  not  have  a  significant  or 
unique  effect  on  state,  local,  or  tribal 
governments  or  communities,  or  the 
private  sector.  Requests  from  any  of 
these  entities  for  assistance  under  this 
rule  are  strictly  voluntary.  Reclamation 
is  not  imposing  a  duty,  requirement,  or 
mandate  on  state,  local,  or  tribal 
governments  or  communities,  or  the 
private  sector  to  request  such  assistance. 
Therefore,  a  statement  containing 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1541,  et 
seq.]  is  not  required. 

5.  Takings  (E.O.  12630) 

Under  the  criteria  in  E.O.  12630,  this 
rule  does  not  have  any  significant 
takings  implications.  This  rule  sets  forth 
the  requirements  for  requesting 
assistance  from  Reclamation  for 
planning  eligible  rural  water  supply 
projects  that  are  urgently  needed  by  the 
project  beneficiaries.  While  there  are 
cost-share  requirements  for  receiving 
assistance  under  the  program, 
participation  in  the  program  is  strictly 
voluntary,  and  the  beneficiaries  may 
choose  instead  to  conduct  an  appraisal 
investigation  or  feasibility  study  on 
their  own,  financing  the  complete  cost 
themselves.  A  Takings  Implication 
Assessment  is  therefore  not  required. 

6.  Federalism  (E.O.  13132) 

Under  the  criteria  in  E.O.  13132,  this 
rule  does  not  have  any  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The  rule  is 
not  associated  with,  nor  will  it  have 
substantial  direct  effects  on  the  states. 


on  the  relationship  between  the 
National  Government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  A  Federalism 
Assessment  is  therefore  not  required. 

7.  Civil  Justice  Reform  (E.O.  12988) 

This  rule  complies  with  the 
requirements  of  E.O.  12988. 

Specifically,  this  rule: 

(a)  Does  not  unduly  burden  the 
judicial  system; 

(b)  Meets  the  criteria  of  section  3(a) 
requiring  that  all  regulations  be 
reviewed  to  eliminate  errors  and 
ambiguity  and  be  written  to  minimize 
litigation;  and 

(c)  Meets  the  criteria  of  section  3(b)(2) 
requiring  that  all  regulations  be  written 
in  clear  language  and  contain  clear  legal 
standards. 

8.  Consultation  With  Indian  Tribes  (E.O. 
13175) 

Under  the  criteria  of  E.O.  13175, 
Reclamation  has  evaluated  this  rule  and 
determined  that  it  would  have  no 
substantial  effects  on  federally 
recognized  Indian  tribes.  While  many 
tribal  entities  may  be  eligible  for 
assistance  with  planning  a  rural  water 
supply  project  under  this  rule,  such 
application  is  strictly  voluntary. 

9.  Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements,  and  a 
submission  under  the  Paperwork 
Reduction  Act  (PRA)  is  required. 
Participation  in  the  application  process 
and  the  submission  of  information 
through  that  process  is  voluntary.  This 
rule  will  not  require  the  use  of  any 
forms  other  than  those  forms  required 
for  Reclamation  to  provide  financial 
assistance  under  the  program,  including 
SF— 424A  and  SF-424B,  titles  already 
approved  by  OMB.  Following  are 
further  details  regarding  the  information 
collection: 

Title:  Reclamation  Rural  Water 
Supply  Program  43  CFR  Part  404. 

OMB  Control  No.:  1006-0029. 

Frequency:  One-time  voluntary 
application. 

Respondents  for  Program  Assistance 
Applications:  Eligible  entities 
(described  in  §  404.6  of  the  rule)  that 
desire  to  obtain  assistance  from 
Reclamation  under  the  program. 

Estimated  Total  Number  of 
Respondents:  56. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,100  hours. 

OMB  has  approved  the  information 
collection  requirements  contained  in 


this  rule  under  an  emergency 
submission.  The  assigned  OMB  Control 
Number  is  1006-0029,  which  expires  on 
May  31,  2009.  Under  OMB  Guidelines  at 
5  CFR  1320.13,  we  requested  emergency 
processing  of  the  information  collection 
request.  The  Rural  Water  Supply 
Program  will  address  rural  water  needs 
in  the  western  United  States  by  assisting 
rural  communities  to  plan  the  design 
and  construction  of  rural  water-projects. 
Eligible  entities  interested  in 
participating  in  the  program  will  be 
requested  to  submit  information  to 
allow  Reclamation  to  evaluate  and 
prioritize  requests  for  financial  or 
technical  assistance.  According  to  the 
emergency  processing  procedures,  we 
have  determined  that: 

(1)  This  information  collection  will  be 
published  in  the  Federal  Register 
concurrent  with  the  rulemaking. 

(2)  Delaying  the  enactment  of  this  rule 
would  delay  the  implementation  of  a 
program  to  address  water  supply  needs 
of  rural  communities.  Additionally,  the 
information  collected  is  general 
information  about  the  water  supply 
needs  of  the  applicants  and  therefore, 
will  be  readily  available  to  the 
applicants. 

We  have  not  formally  consulted  with 
potential  respondents  on  the  impact  of 
this  burden  due  to  time  constraints.  Our 
estimate  of  the  annual  burden  hours  is 
based  on  Reclamation’s  experience  with 
similar  application  processes  for  other 
programs.  As  part  of  our  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens.  Reclamation 
invites  the  public  and  other  Federal 
agencies  to  comment  on  any  aspect  of 
the  reporting  and  recordkeeping  burden. 
In  particular,  comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  collected:  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents. 

Please  refer  to  the  DATES  and 
ADDRESSES  sections  for  deadlines  and 
instructions  on  submitting  comments. 
You  may  obtain  a  copy  of  the 
supporting  statement  for  this  new 
collection  of  information  by  contacting 
the  Bureau  of  Reclamation  at  303-445- 
2906. 
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10.  National  Environmental  Policy  Act 
of  1969  (NEPA) 

This  rule  does  not  constitute  a  major 
Federal  action  and  would  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  While  the 
individual  feasibility  studies  for  which 
assistance  may  be  sought  under  this 
interim  final  rule  require  NEPA 
compliance,  the  requirement  for  such 
compliance  would  not  be  dependent  on 
whether  financial  assistance  is  granted 
under  this  rule.  Therefore,  this  rule  does 
not  require  the  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement  under 
the  requirements  of  NEPA. 

11.  Information  Quality  Act 

In  developing  this  rule,  there  was  no 
need  to  conduct  or  use  a  study, 
experiment,  or  survey  requiring  peer 
review  under  the  Information  Quality 
Act  (Pub.  L.  106-554). 

12.  Effects  on  the  Energy  Supply  (E.O. 
13211) 

This  rule  is  not  a  significant  energy 
action  under  the  definition  in  E.O. 

13211.  A  Statement  of  Energy  Effects  is 
not  required. 

13.  Clarity  of  This  Regulation 

We  are  required  by  E.O.  12866  and 
12988,  and  by  the  Presidential 
Memorandum  of  June  1,  1998,  to  write 
all  rules  in  plain  language.  This  means 
each  rule  we  publish  must: 

(a)  Be  logically  organized; 

(b)  Use  the  active  voice  to  address 
readers  directly: 

(c)  Use  clear  language  rather  than 
jargon: 

(d)  Be  divided  into  short  sections  and 
sentences:  and 

(e)  Use  lists  and  tables  wherever 
possible. 

If  you  believe  we  have  not  met  these 
requirements,  please  send  comments  to 
Reclamation  as  instructed  in  the 
ADDRESSES  section.  Please  make  your 
comments  as  specific  as  possible, 
referring  to  specific  sections  and  how 
they  could  be  improved.  For  example, 
you  should  tell  us  the  numbers  of  the 
sections  or  paragraphs  that  are  unclearly 
written,  which  sections  or  sentences  are 
too  long,  the  sections  where  you  believe 
lists  or  tables  would  be  useful,  etc. 

14.  Public  Availability  of  Comments 

Before  including  your  name,  address, 
phone  number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 


to  withhold  your  personal  identifying 
information  from  public  review,  we 
c&nnot  guarantee  that  we  will  be  able  to 
do  so. 

List  of  Subjects  in  43  CFR  Part  404 
Drinking  water.  Federal  aid  programs, 
Incorporation  by  reference,  Natural 
resources.  Public  utilities.  Rural  areas. 
Water  supply,  and  Watersheds. 

Dated:  November  3,  2008. 

Kameran  L.  Oniey, 

Acting  Assistant  Secretary  for  Water  and 
Science. 

■  For  the  reasons  stated  in  the  preamble, 
the  Bureau  of  Reclamation  proposes  to 
add  a  new  part  404  to  Title  43  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  404— RECLAMATION  RURAL 
WATER  SUPPLY  PROGRAM 

Subpart  A — Overview 

Sec. 

404.1  What  is  the  purpose  of  this  part? 

404.2  What  terms  are  used  in  this  part? 

404.3  What  is  the  Reclamation  Rural  Water 
Supply  Program? 

404.4  What  are  the  goals  of  the  program? 

404.5  Who  is  responsible  for  implementing 
this  rule? 

404.6  Who  is  eligible  to  participate  in  the 
program? 

404.7  What  types  of  projects  are  eligible  for 
consideration  under  the  program? 

404.8  Are  there  any  exceptions  that  would 
allow'  a  community  with  greater  than 
50,000  inhabitants  to  be  part  of  an 
eligible  rural  water  supply  project? 

404.9  What  types  of  infrastructure  and 
facilities  may  be  included  in  an  eligible 
rural  water  supply  project? 

404.10  Are  there  certain  types  of 
infrastructure  and  facilities  that  may  not 
be  included  in  a  rural. water  supply 
project? 

404.11  What  type  of  assistance  is  available 
under  the  program? 

404.12  Can  Reclamation  provide  assistance 
with  the  construction  of  a  rural  water 
supply  project  under  this  program? 

404.13  VVhat  criteria  will  Reclamation  use 
to  prioritize  requests  for  assistance  under 
the  program? 

404.14  How'  will  Reclamation  provide 
notice  of  opportunities  for  assistance 
under  the  program? 

404.15  How  can  I  request  assistance  under 
the  program? 

404.16  What  information  must  1  include  in 
my  statement  of  interest? 

404.17  How  will  Reclamation  evaluate  my 
statement  of  interest? 

404.18  How  can  1  request  assistance  to 
conduct  a  feasibility  study? 

404.19  What  requirements  niust  be  met 
before  1  can  request  assistance  to  conduct 
a  feasibility  study? 

404.20  What  information  must  1  include  in 
my  full  proposal  to  conduct  an  appraisal 
or  a  feasibility  study? 

404.21  What  is  Reclamation’s  role  in 
preparing  the  full  proposal? 


404.22  How  will  Reclamation  evaluate  my 
full  proposal? 

404.23  How'  will  Reclamation  determine 
whether  you  or  your  contractor  is 
qualified  to  conduct  an  appraisal 
investigation  or  a  feasibility  study? 

404.24  How  will  Reclamation  determine 
whether  it  is  cost-effective  for  me  or  my 
contractor  to  conduct  the  appraisal 
investigation  or  feasibility  study? 

404.25  How  can  I  request  Reclamation  to 
review  an  appraisal  investigation  or 
feasibility  study  that  was  not  completed 
under  this  program? 

404.26  Must  an  appraisal  investigation  be 
completed  before  I  can  request 
Reclamation  to  review  a  feasibility  study 
that  was  not  completed  under  this 
program? 

404.27  How  .will  Reclamation  evaluate  my 
request  to  review  an  appraisal 
investigation  or  feasibility  study 
completed  without  the  support  of 
Reclamation? 

404.28  Is  it  possible  *to  expedite  the 
completion  of  an  appraisal  investigation 
or  feasibility  study? 

404.29  Can  the  level  of  effort  needed  to 
complete  an  appraisal  investigation  or 
feasibility  study  be  scaled  to  be 
proportional  to  the  size  and  cost  of  the 
proposed  project? 

Subpart  B — Cost-Sharing 

404.30  How  much  Federal  funding  can 
Reclamation  provide  for  the  completion 
of  an  appraisal  investigation? 

404.31  What  forms  of  non-Federal  cost- 
share  payment  are  acceptable? 

404.32  Can  Reclamation  reduce  the  non- 
Federal  cost-share  required  for  an 
appraisal  investigation? 

404.33  How'  much  Federal  funding  can 
Reclamation  provide  for  the  completion 
of  a  feasibility  study? 

404.34  Can  Reclamation  reduce  the  amount 
of  non-Federal  cost-share  required  for  a 
feasibility  study? 

404.35  Is  there  a  different  non-Federal  cost- 
share  requirement  for  feasibility  studies 
that  involve  a  community  greater  than 
50,000  inhabitants? 

404.36  Will  Reclamation  reimburse  me  for 
the  cost  of  an  appraisal  investigation  or 
a  feasibility  study  that  was  not 
completed  under  §404. 11  (a)  or  (b)? 

404.37  How  will  Reclamation  determine  the 
appropriate  non-Federal  share  of 
construction  costs? 

404.38  Are  there  different  requirements  for 
determining  the  appropriate  non-federal 
share  of  con.struction  costs  to  be  paid  by 
Indian  tribes? 

404.39  What  factors  will  Reclamation 
consider  in  evaluating  my  capability  to 
pay  25  percent  or  more  of  the 
construction  costs? 

404.40  What  is  the  non-Federal  share  of 
operation,  maintenance,  and 
replacement  costs? 

Subpart  C — Appraisal  Investigations 

404.41  How  will  an  appraisal  investigation 
be  conducted  under  this  program? 

404.42  How  much  time  is  provided  to 
complete  an  appraisal  investigation? 
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404.43  What  process  will  Reclamation 
follow  to  determine  if  an  appraisal 
investigation  is  ready  for  review? 

404.44  What  criteria  will  Reclamation 
apply  to  determine  whether  it  is 
appropriate  to  recommend  that  a 
feasibility  study  be  conducted? 

404.45  What  will  be  included  in  the 
appraisal  report  prepared  by 
Reclamation? 

404.46  Who  will  the  appraisal  report  be 
provided  to? 

Subpart  D — Feasibility  Studies 

404.47  How  will  a  feasibility  study  be 
conducted  under  this  program? 

404.48  What  process  wilt  Reclamation 
follow  to  determine  if  a  feasibility  study 
is  ready  for  review? 

404.49  What  criteria  will  Reclamation  use 
to  determine  whether  to  recommend  that 
a  proposed  rural  water  supply  project  be 
authorized  for  construction? 

404.50  What  information  will  be  included 
in  the  feasibility  report  prepared  by 
Reclamation? 

404.51  Are  proposed  projects  under  the 
Rural  Water  Supply  Program  reviewed 
by  the  Administration? 

404.52  Who  will  the  feasibility  report  be 
provided  to? 

Subpart  E — Miscellaneous 

404.53  Does  this  rule  provide  authority  for 
the  transfer  of  pre-existing  facilities  from 
Federal  to  private  ownership,  or  from 
private  to  Federal  ownership? 

404.54  Who  will  hold  title  to  a  rural  water 
project  that  is  constructed  following  the 
completion  of  an  appraisal  investigation 
or  feasibility  study  under  this  program? 

404.55  Who  is  responsible  for  the 

.  operation,  maintenance,  and 

replacement  costs? 

404.56  If  a  financial  assistance  agreement  is 
entered  into  for  a  rural  water  supply 
project  that  benefits  more  than  one 
Indian  tribe,  is  the  approval  of  each 
Indian  tribe  required? 

404.57  Does  this  rule  have  any  effect  on 
state  water  law? 

404.58  Do  rural  water  projects  authorized 
before  the  enactment  of  the  Rural  Water 
Supply  Act  of  2006  have  to  comply  with 
the  requirements  in  this  rule? 

404.59  If  the  Secretary  recommends  a 
project  for  construction,  is  that  a  promise 
of  Federal  funding? 

404.60  Does  this  rule  contain  an 
information  collection  that  requires 
approval  by  the  Office  of  Management 
and  Budget  (OMB)? 

Authority:  Public  Law  109—451  (43  IJ.S.C. 
2401  et  seq.) 

Subpart  A — Overview 

§  404.1  What  is  the  purpose  of  this  part? 

The  purpose  of  this  part  is  to  explain 
how  the  Reclamation  Rural  Water 
Supply  Program  is  implemented.  This 
part  describes: 

(a)  The  purpose  and  priorities  of  the 
program: 

(b)  How  to  apply  for  assistance  under 
the  program: 


(c)  How  Reclamation  will  evaluate 
requests  for  assistance: 

(d)  How  Reclamation  will  evaluate  an 
appraisal  investigation:  and 

(e)  How  Reclamation  will  evaluate  a 
feasibility  study. 

§  404.2  What  terms  are  used  in  this  part? 

The  following  terms  are  used  in  this 
part: 

Appraisal  Investigation  means  an 
analysis  of  domestic,  municipal,  and 
industrial  water  supply  problems, 
needs,  and  opportunities  in  the 
planning  area,  primarily  using  existing 
data.  An  appraisal  investigation 
includes  a  preliminary  assessment  of 
alternatives  to  address  the  identified 
water  supply  problems  and  needs.  The 
purpose  of  an  appraisal  investigation  is 
to  determine  if  there  is  at  least  one 
viable  alternative  that  warrants  a  more 
detailed  investigation  through  a 
feasibility  study. 

Appraisal  Report  means  the 
document,  prepared  by  Reclamation, 
setting  forth  the  findings  and 
conclusions  reached  by  Reclamation  in 
its  evaluation  of  a  completed  appraisal 
investigation.  The  purpose  of  the 
appraisal  report  is  for  Reclamation  to 
provide  a  recommendation  on  whether 
a  feasibility  study  should  be  initiated. 

Assistance  means  the  transfer  of  a 
thing  of  value  to  a  non-Federal  project 
sponsor  to  carry  out  a  public  purpose  of 
support  or  stimulation  authorized  by 
law.  For  purposes  of  this  rule,  assistance 
consists  of  funds  provided  by 
Reclamation  through  an  assistance 
agreement  (grant  or  cooperative 
agreement)  and  technical  assistance 
performed  by  Reclamation,  for  the 
purpose  of  conducting  an  appraisal 
investigation  or  a  feasibility  .study. 

Commissioner  means  the 
Commissioner  of  the  Bureau  of 
Reclamation. 

Feasibility  Report  means  the 
document,  prepared  by  Reclamation, 
setting  forth  the  findings  and 
conclusions  of  a  completed  feasibility 
study.  The  purpose  of  the  feasibility 
report  is  to  provide  an  Administration 
recommendation  to  Congress  regarding 
whether  the  proposed  rural  water 
supply  project  should  be  authorized  for 
construction. 

Feasibility  Study  means  a  detailed 
investigation  requiring  the  acquisition 
of  primary  data,  and  an  analysis  of  a 
reasonable  range  of  alternatives, 
including  a  preferred  alternative,  to 
meet  identified  water  supply  problems, 
needs,  and  opportunities  in  the 
planning  area.  A  feasibility  study  also 
includes  an  analysis  of  the  technical 
and  economic  feasibility  of  the 
proposed  project,  the  impact  of  the 


proposed  project  on  the  environment  in 
compliance  with  the  National 
Environmental  Policy  Act  and  other 
applicable  environmental  laws,  and  the 
financial  capability  of  the  non-Federal 
project  sponsor  to  pay  the  non-Federal 
costs  associated  with  constructing, 
operating,  and  maintaining  the  rural 
water  supply  project.  The  completed 
feasibility  study  will  form  the  basis  for 
the  recommendation  to  Congress  in  the 
feasibility  report  regarding  whether  the 
proposed  rural  water  supply  project 
should  be  authorized  for  construction. 

Incidental  Noncommercial  Livestock 
Watering  means  the  supply  of  water  to 
pasture  taps  for  the  purpose  of  watering 
livestock,  and  other  livestock  watering 
uses  that  are  incidental  to  the  purpose 
of  the  project. 

Indian  means  a  person  who  is  a 
member  of  an  Indian  tribe. 

Indian  Tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group, 
or  community,  including  pueblos, 
rancherias,  colonies  and  any  Alaska 
Native  Village,  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

Noncommercial  Irrigation  of 
Vegetation  means  the  supply  of  water  to 
irrigate  lawns,  trees,  small  gardens,  and 
similar  vegetation  of  less  than  1  acre. 

Non-Federal  Project  Sponsor  means  a 
non-Federal  project  entity  or  entities 
meeting  the  eligibility  criteria  in  §404.6. 
A  non-Federal  project  sponsor  is  also 
referred  to  as  project  sponsor,  project 
sponsors,  I,  me,  my,  you,  or  your  in  this 
part. 

Program  means  the  Reclamation  Rural 
Water  Supply  Program  that  is  described 
in  §404.3. 

Reclamation  means  the  Bureau  of 
Reclamation,  U.S.  Department  of  the 
Interior. 

Reclamation  States  means  the  states 
and  areas  referred  to  in  43  U.S.C.  391, 
as  amended. 

Regional  or  Watershed  Perspective 
means  an  approach  to  rural  water 
supply  planning  directed  at  meeting  the 
needs  of  geographically  dispersed 
localities  across  a  region  or  a  watershed 
that  will  take  advantage  of  economies  of 
scale  and  foster  opportunities  for 
partnerships.  This  approach  also  takes 
into  account  the  interconnectedness  of 
water  and  land  resources,  encourages 
the  active  participation  of  all  interested 
groups,  and  uses  the  full  spectrum  of 
technical  disciplines  in  activities  and 
decision-making. 
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Rural  Water  Supply  Project,  or 
project,  means: 

(a)  A  project  that  is  designed  to  serve 
a  community  or  groups  of  communities, 
each  of  which  has  a  current  population 
of  not  more  than  50,000  inhabitants, 
which  may  include  Indian  tribes  and 
tribal  organizations,  dispersed  home 
sites,  or  rural  areas  with  domestic, 
municipal,  and  industrial  water, 
including  incidental  noncommercial 
livestock  watering  and  noncommercial 
irrigation  of  vegetation. 

(b)  A  rural  water  supply  project  may 
include  the  following,  or  any 
combination  of  the  following: 

(1)  The  construction  or  installation  of 
new  rural  water  supply  infrastructure 
and  facilities: 

(2)  The  improvement  or  upgrade  of 
existing  rural  water  supply 
infrastructure  and  facilities: 

(3)  The  extension  of  existing  rural 
water  supply  infrastructure  and 
facilities  to  reach  an  increased  service 
area:  and 

(4)  The  inter-connection  of  existing 
rural  water  supply  infrastructure  and 
facilities  currently  serving  individual 
communities,  dispersed  homesites,  rural 
areas,  or  tribes. 

Secretary  means  the  Secretary  of  the 
Interior,  acting  through  the 
Commissioner  of  the  Bureau  of 
Reclamation. 

•  Tribal  Organization  means: 

(a)  The  recognized  governing  body  of 
an  Indian  tribe:  and 

(b)  Any  legally  established 
organization  of  Indians  that  is 
controlled,  sanctioned,  or  chartered  by 
the  governing  body,  or  democratically 
elected  by  the  adult  members  of  the 
Indian  community  to  be  served  by  the 
organization. 

§404.3  What  is  the  Reclamation  Rural 
Water  Supply  Program? 

This  program  addresses  domestic, 
municipal,  and  industrial  water  supply 
needs  in  rural  areas  of  the  Reclamation 
States.  Reclamation’s  experience, 
technical  expertise,  and  financial 
resources  assist  rural  communities  to 
identify  their  water  supply  problems 
and  needs,  and  evaluate  options  for 
addressing  those  needs.  Using  a  regional 
or  watershed  perspective.  Reclamation 
assists  in  planning  projects  that 
maximize  regional  and  national 
benefits. 

Through  this  program.  Reclamation 
works  in  cooperation  with  non-Federal 
project  sponsors  in  Reclamation  States 
on  a  cost-share  basis  to: 

(a)  Investigate  and  identify 
opportunities  to  ensure  safe  and 
adequate  rural  water  supplies  for 
domestic,  municipal,  and  industrial  use 


in  rural  areas  and  small  communities, 
including  Indian  tribes: 

(b)  Plan  the  design  and  construction 
of  rural  water  supply  projects  through 
the  conduct  of  appraisal  investigations 
and  feasibility  studies:  and 

(c)  Oversee,'  as  appropriate,  the 
construction  of  rural  water  supply 
projects  that  the  Secretary  recommends 
to  Congress,  which  are  subsequently 
authorized  and  funded  for  construction 
by  Congress. 

§  404.4  What  are  the  goals  of  the 
program? 

The  goals  of  the  program  are  to: 

(a)  Assess  and  address  urgent  and 
compelling  rural  water  supply  needs 
that  are  not  currently  met  by  other 
programs: 

(b)  Promote  and  apply  a  regional  or 
watershed  perspective  to  water 
resources  management  in  planning  rural 
water  supply  projects: 

(c)  Develop  solutions  to  address  rural 
water  supply  needs  that  are  cost- 
effective,  and  that  generate  national  net 
economic  benefits  as  required  under  the 
“Economic  Principles  and  Guidelines 
for  Water  and  Related  Land  Resources” 
(Principles  and  Guidelines).  The 
Principles  and  Guidelines,  published  in 
1983  by  the  Water  Resources  Gouncil 
pursuant  to  the  Water  Resources 
Planning  Act  of  1965  (Pub.  L.  89-80)  as 
amended,  is  incorporated  by  reference 
into  this  section  with  the  approval  of 
the  Director  of  the  Federal  Register 
under  5  U.S.C,  552(a)  and  1  CFR  part  51. 
The  Principles  and  Guidelines  are 
intended  to  ensure  proper  and 
consistent  planning  by  Federal  agencies 
in  the  formulation  and  evaluation  of 
water  and  related  land  resources 
implementation  studies.  To  enforce  any 
edition  other  than  that  specified  in  this 
section,  the  material  must  be  available 
to  the  public  and  approved  by  the 
Director  of  the  F’ederal  Register.  All 
approved  material  is  available  for 
inspection  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030  or 
go  to  http://www.archives.gov/ 
federal_register/ 
code_of_federaI_reguIations/ 
ibr_locations.htinI.  Also,  a  copy  of  this 
publication  may  be  obtained  and 
inspected  at:  Bureau  of  Reclamation, 
Denver  Federal  Center,  Building  67, 
Denver,  CO  80225,  Policy  and  Program 
Services,  303-445-2906  where  copies 
are  on  file,  or  at  the  following  website: 
http://intra.gp.usbr.gov/ 
resource_services/pIanning_process/ 
principles_guidelines.pdf. 

(d)  Encourage  partnerships  among 
rural  communities,  Indian  tribes  or 


tribal  organizations,  states  or  political 
subdivisions  of  a  state,  water  districts 
and  associations,  and  other  eligible 
entities,  to  address  rural  water  supply 
issues:  and 

(e)  Complement  other  existing 
programs  and  authorities  that  address 
rural  water  supply  issues,  and 
encourage  collaboration  between 
programs  where  appropriate. 

§  404.5  Who  is  responsible  for 
implementing  this  rule? 

Authority  to  implement  and  make 
determinations  under  this  rule  has  been 
delegated  from  the  Secretary  to  the 
Commissioner.  The  Commissioner  is 
authorized  to  implement  this  program 
and  may  re-delegate  that  authority  as 
needed.  Questions  regarding  the 
program  should  be  directed  to  your 
local  Reclamation  office. 

§404.6  Who  is  eligible  to  participate  in  the 
program? 

Those  eligible  to  participate  in- the 
program  include: 

(a)  A  state  or  political  subdivision  of 
a  state,  including  a  department,  agency, 
municipality,  county,  or  other  regional 
or  local  authority: 

(b)  An  Indian  tribe  or  tribal 
organization:  or 

(c)  An  entity  created  under  state  law 
that  has  water  management  or  water 
delivery  authority,  including  for 
example,  an  irrigation  or  water  district, 
canal  company,  water  users  association, 
rural  water  association  or  district,  a  joint 
powers  authority,  or  other  qualifying 
entity:  and 

(d)  Any  combination  of  the  entities 
listed  above,  which  collectively  are 
referred  to  as  the  non-Federal  project 
sponsor,  as  defined  in  §404.2. 

§  404.7  What  types  of  projects  are  eligible 
for  consideration  under  the  program? 

To  be  eligible  for  consideration  under 
the  program,  a  rural  water  supply 
project  must: 

(a)  Meet  the  definition  of  a  rural  water 
supply  project  in  §404.2:  and 

(b)  Be  located  in  a  Reclamation  State, 
as  defined  in  §404.2. 

§  404.8  Are  there  any  exceptions  that 
would  allow  a  community  with  greater  than 
50,000  inhabitants  to  be  part  of  an  eligible 
rural  water  supply  project? 

Yes.  A  town  or  community  with  a 
population  in  excess  of  50,000 
inhabitants  may  participate  in  or  be 
served  by  an  eligible  rural  water  supply 
project  under  this  program  if 
Reclamation  determines  that  the  town 
or  community  is  a  critical  partner  whose 
involvement  substantially  contributes  to 
the  financial  viability  of  the  proposed 
project.  Such  a  community  could  be 
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expected  to  bear  a  greater  proportionate 
share  of  the  planning,  design,  and 
construction  costs  than  other  project 
sponsors,  consistent  with  their 
capability  to  pay  and  the  benefits  they 
derive  from  the  project. 

§  404.9  What  types  of  infrastructure  and 
facilities  may  be  included  in  an  eligible  rural 
water  supply  project? 

A  rural  water  supply  project  may 
include,  but  is  not  limited  to,  the 
following  types  of  infrastructure  and 
facilities: 

(a)  Pumps,  pipes,  wells,  surface  water 
intakes  and  other  diversion, 
transmission,  or  distribution  systems; 

(b)  Storage  tanks  and  small 
impoundments: 

(c)  Water  treatment  facilities  for 
potable  water  supplies,  including 
desalination  facilities; 

(d)  Buildings  necessary  to  house 
equipment  and  serve  as  a  center  for 
operations: 

(e)  Power  transmission  and  related 
facilities  required  for  the  rural  water 
supply  project: 

(f)  Equipment  and  management  tools 
for  water  conservation,  groundwater 
recovery,  and  water  reuse  and  recycling; 

(g)  Associated  features  to  mitigate 
adverse  environmental  consequences  of 
a  project;  and 

(h)  Appurtenances. 

§  404.1 0  Are  there  certain  types  of 
infrastructure  and  facilities  that  may  not  be 
included  in  a  rural  water  supply  project? 

Yes.  A  rural  water  supply  project  may 
not  include: 

(a)  Any  infrastructure  or  facilities  that 
would  deliver  water  for  commercial 
irrigation;  and 

(b)  The  construction  of  major 
impoundment  structures. 

§  404.1 1  What  type  of  assistance  is 
available  under  the  program? 

Under  the  Reclamation  Rural  Water 
Supply  Program,  you  may: 

(a)  Request  Reclamation  to  conduct  an 
appraisal  investigation  or  feasibility 


study  for  a  rural  water  supply  project  for 
you,  with  your  cooperation; 

(b)  Request  funding  through  a  grant  or 
cooperative  agreement  to  enable  you  to 
conduct  an  appraisal  investigation  or 
feasibility  study  for  a  rural  water  supply 
project  yourself,  or  through  a  contractor; 
or 

(c)  Request  Reclamation  to  review  and 
approve  an  appraisal  investigation  or 
feasibility  study  completed  without 
assistance  from  Reclamation. 

§404.12  Can  Reclamation  provide 
assistance  with  the  construction  of  a  rural 
water  supply  project  under  this  program? 

Reclamation  may  provide  assistance 
with  the  construction  of  a  rural  water 
supply  project  developed  under  this 
program  if  Congress  specifically 
authorizes  the  project  and  appropriates 
funds  for  construction. 

§404.13  What  criteria  will  Reclamation  use 
to  prioritize  requests  for  assistance  under 
the  program? 

All  requests  for  assistance  that  meet 
the  eligibility  requirements  in  §§  404.6 
and  404.7  will  be  evaluated  by  applying 
the  following  prioritization  criteria: 

(a)  Whether  there  is  an  urgent  and 
compelling  need  for  a  rural  water 
supply  project  that  would: 

(1)  Address  present  or  future  water 
supply  needs;  or 

(2)  Promote  public  health  and  safety 
by  addressing  present  and  preventing 
future  violations  of  drinking  water 
standards: 

(b)  The  extent  to  which  a  rural  water 
supply  project  promotes  and  applies  a 
regional  or  watershed  perspective  to 
water  resources  management  as  defined 
in  §404.2; 

(c)  The  financial  need  of  the  project 
sponsors  for  assistance  with  the 
planning,  design,  and  construction  of  a 
rural  water  supply  project,  as 
demonstrated  by  readily  available  local 
and  regional  economic  indicators; 

(d)  The  extent  to  which  Reclamation 
is  uniquely  qualified  to  plan,  design, 
and  build  the  project; 


(e)  Whether  a  rural  water  supply 
project  helps  meet  applicable 
requirements  established  by  law; 

(f)  The  extent  to  which  a  rural  water 
supply  project  serves  Indian  tribes  that 
have  nonexistent  or  inadequate  water 
systems: 

(g)  The  extent  to  which  a  rural  water 
supply  project  is  ineligible  for 
comprehensive  funding  (sufficient  to 
fully  fund  planning  and  construction  of 
the  entire  project)  through  other 
assistance  programs; 

(h)  The  extent  to  which  a  rural  water 
supply  project  is  identified  as  a  priority 
by  state,  tribal  or  local  governments: 

(i)  Whether  a  rural  water  supply 
project  incorporates  an  innovative 
approach  that  effectively  addresses 
water  supply  problems  and  needs, 
either  by  applying  new  technology  or  by 
employing  a  creative  administrative  or 
cooperative  solution:  and 

(j)  Other  criteria  that  Reclamation 
deems  appropriate. 

§  404.1 4  How  will  Reclamation  provide 
notice  of  opportunities  for  assistance  under 
the  program? 

Notice  of  opportunities  for  assistance 
to  conduct  an  appraisal  investigation  or 
a  feasibility  study  under  §  404.11(a)  or 
(b)  will  be  posted  as  a  program 
announcement  on  the  required 
government-wide  Web  site  for 
announcement  of  Federal  assistance 
opportunities.  Opportunities  for 
assistance  will  also  be  advertised  locally 
by  Reclamation  regional  and  area 
offices.  You  are  encouraged  to  contact 
your  local  Reclamation  office  to  find  out 
about  upcoming  program 
announcements  and  to  di.scuss  your 
interest  in  the  program. 

§  404.1 5  How  can  I  request  assistance 
under  the  program? 

This  table  summarizes  the 
requirements  for  requesting  assistance 
under  the  program.  The  requirements 
are  described  in  more  detail  in  the 
sections  that  follow. 


Type  of  assistance  requested 


How  to  request  assistance 


1 .  Request  Reclamation  to  conduct  an  appraisal  investigation 


2.  Request  funding  to  conduct  an  appraisal  investigation  yourself  or  | 
through  a  contractor. 

3.  Request  Reclamation  to  conduct  a  feasibility  study  . j 

4.  Request  funding  to  conduct  a  feasibility  study  yourself  or  through  a  i 
contractor. 

5.  Request  Reclamation  to  review  and  approve  an  appraisal  investiga-  | 
tion  or  a  feasibility  study  completed  without  Reclamation  assistance. 


Submit  a  statement  of  interest  as  described  in  §404.16.  Reclamation 
will  then  advise  you  whether  you  are  eligible  to  submit  a  full  pro¬ 
posal. 

Submit  a  statement  of  interest  as  described  in  §404.16.  Reclamation 
will  then  advise  you  whether  you  are  eligible  to  submit  a  full  pro¬ 
posal. 

Submit  a  full  proposal  as  described  in  §  404.20. 

Submit  a  full  proposal  as  described  in  §404.20. 

Submit  the  investigation  or  study  and  a  cover  letter  to  your  local  Rec¬ 
lamation  office,  as  described  in  §  404.25. 


i£^^*Sv^.V  1^ iilJ 
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§404.16  What  information  must  I  include 
in  my  statement  of  interest? 

A  statement  of  interest  is  a 
preliminary  scope  of  work  that  must 
include  sufficient  information  to 
address  all  of  the  eligibility  criteria 
described  in  §§404.6  and  404.7  and  the 
prioritization  criteria  in  §404.13,  as 
well  as  any  information  required  by  the 
program  announcement.  In  general,  this 
may  include,  but  is  not  limited  to: 

(a)  Name,  organization,  and  contact 
information,  including  the  identification 
of  any  partners  that  may  be  involved  in 
the  appraisal  investigation; 

(b)  Location  map  and  description  of 
the  areas  to  be  served  by  the  proposed 
rural  water  supply  project,  including: 

(1)  Geographical  scope; 

(2)  Demographics;  and 

(3)  Existing  rural  water  supply 
infrastructure,  if  any; 

(c)  Type  of  assistance  being  requested 
through  this  program  as  described  in 
§404.11; 

(d)  A  general  description  of  the 
problems,  needs,  and  opportunities  that 
the  appraisal  investigation  is  being 
formulated  to  address,  supported  by 
data  or  documentation  where 
appropriate.  The  information  provided 
must  also  address  each  of  the 
prioritization  criteria  in  §404.13; 

(e)  A  general  description  of  project 
alternatives  that  may  be  considered  in 
the  investigation,  including: 

(1)  Water  supply  management 
alternatives  (e.g.,  types  of  infrastructure 
or  facilities  to  deliver  new  water 
supplies),  if  known; 

(2)  Water  demand  management 
alternatives  (e.g.,  water  conservation 
and  other  approaches  to  reduce  water 
consumption),  if  known;  and 

(3)  Potential  sources  of  water  supply. 

(f)  A  general  description  of  any  prior 
studies  on  the  problems,  needs,  and 
water  management  alternatives  at  issue; 
and, 

(g)  A  general  description  of  existing 
sources  of  water  supply. 

§404.17  How  will  Reclamation  evaluate  my 
statement  of  interest? 

(a)  Reclamation  will  apply  the 
eligibility  requirements  in  §§404.6  and 
404.7  and  the  prioritization  criteria  in 

§  404.13,  to  determine  whether  the 
proposed  rural  water  supply  project  is 
eligible  for  further  consideration 
through  a  full  proposal; 

(b)  If  the  proposed  project  is  not 
eligible  for  further  consideration. 
Reclamation  will  notify  you  in  writing 
of  that  outcome;  and, 

(c)  If  the  proposed  project  is  eligible 
for  further  consideration.  Reclamation 
will  notify  you  in  writing  that  you  are 
eligible  to  develop  a  full  proposal  to 


conduct  an  appraisal  investigation,  as 
described  in  §404.20. 

§404.18  How  can  I  request  assistance  to 
conduct  a  feasibility  study? 

To  request  assistance  to  conduct  a 
feasibility  study  under  §  404.11(a)  or  (b), 
consistent  with  Reclamation’s 
recommendation  in  an  appraisal  report, 
you  must  submit  a  full  proposal  to 
conduct  a  feasibility  study  in  response 
to  the  program  announcement,  pursuant 
to  §  404.20.  You  are  not  required  to 
submit  a  statement  of  interest. 

§404.19  What  requirements  must  be  met 
before  I  can  request  assistance  to  conduct 
a  feasibility  study? 

All  of  the  following  requirements 
must  be  met  before  you  can  request 
assistance  to  conduct  a  feasibility  study; 

(a)  An  appraisal  investigation  must  be 
completed,  with  or  without  assistance 
from  Reclamation; 

(b)  Reclamation  must  have  reviewed 
any  appraisal  investigation  prepared 
without  its  assistance; 

(c)  Reclamation  must  have  prepared 
an  appraisal  report  evaluating  the 
appraisal  investigation;  and, 

(d)  The  appraisal  report  must  include 
a  recommendation  by  Reclamation,  if 
appropriate,  that  a  feasibility  study 
should  be  conducted,  as  described  in 
§404.45. 

§404.20  What  information  must  I  include 
in  my  full  proposal  to  conduct  an  appraisal 
or  a  feasibility  study? 

A  full  proposal  to  conduct  an 
appraisal  investigation  or  a  feasibility 
study  is  a  detailed  scope  of  work  that 
must  include  sufficient  information  to 
address  the  eligibility  criteria  described 
in  §§404.6  and  404.7,  and  the 
prioritization  criteria  in  §404.13.  In 
general  this  may  include,  but  is  not 
limited  to: 

(a)  The  issues  to  be  addressed  in  the 
appraisal  investigation  or  feasibility 
study  and  a  plan  for  addressing  those 
issues.  The  information  provided  must 
also  address  each  of  the  prioritization 
criteria  in  §404.13; 

(b)  A  description  of  who  will  conduct 
the  appraisal  investigation  or  feasibility 
study,  which  could  include  you,  your 
contractor,  or  Reclamation; 

(c)  If  you  propose  that  either  you  or 
your  contractor  will  conduct  the 
appraisal  investigation  or  feasibility 
study,  you  must  include  the  information 
necessary  for  Reclamation  to  determine 
whether  you  or  your  contractor  are 
qualified  to  conduct  the  investigation  or 
study,  and  whether  having  you  or  your 
contractor  conduct  it  is  a  cost-effective 
alternative,  in  accordance  with  the 
criteria  in  §§404.23  and  404.24; 


(d)  A  schedule  for  conducting  the 
work,  identifying  specific  tasks  and  the 
duration  of  each  task,  and  major 
milestones  with  dates  for  each 
milestone; 

(e)  A  complete  budget  for  conducting 
the  appraisal  investigation  or  feasibility 
study,  including  an  itemized  tabular 
summary  of  known  or  expected  costs 
and  a  narrative  description  of  those 
costs; 

(f)  A  funding  plan  that  details  how  the 
appraisal  investigation  or  feasibility 
study  will  be  paid  for,  taking  into 
consideration  applicable  assistance  and 
non-Federal  cost-share  requirements; 
and 

(g)  Any  other  information  requested 
by  Reclamation  in  the  program 
announcement. 

§404.21  What  is  Reclamation’s  role  in 
preparing  the  full  proposal? 

(a)  If  you  are  requesting  Reclamation 
to  prepare  an  appraisal  investigation  or 
feasibility  study  on  your  behalf  under 

§  404.11(a),  Reclamation  will  work  with 
you  on  a  collaborative  basis  to  provide 
the  information  requested  in  §  404.20(a), 

(b),  (d),  (e)  and  (f). 

(b)  If  you  are  requesting  funding 
through  a  grant  or  cooperative 
agreement  under  §  404.11(b), 
Reclamation  will  be  available  to  provide 
you  with  guidance  and  assistance  in 
preparing  your  full  proposal,  upon 
request. 

§404.22  How  will  Reclamation  evaluate  my 
full  proposal? 

(a)  Reclamation  will  evaluate  the  full 
proposal  to  conduct  an  appraisal  or  a 
feasibility  study  in  order  to  ensure  that 
it  meets  the  requirements  in  §404.20 
and  is,  therefore,  complete.  Reclamation 
will  notify  you  in  writing  of  the 
outcome  of  this  determination. 

(b)  If  it  is  complete.  Reclamation  will 
evaluate  your  proposal  against  all  other 
proposals  received,  using  a  competitive 
review  process  based  on  an  application 
of  the  prioritization  criteria  in  §404.13. 

(c)  Full  proposals  will  be  selected  for 
award  of  assistance  based  on: 

(1)  The  evaluation  process,  as 
described  in  §  404.22(b);  and 

(2)  The  availability  of  appropriations; 
and 

(3)  Other  criteria  that  Reclamation 
deems  appropriate. 

(d)  Once  the  proposal  evaluation  and 
selection  process  is  complete,  you  will 
be  notified  in  writing  of  the  outcome  of 
your  request  for  assistance. 
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§  404.23  How  will  Reclamation  determine 
whether  you  or  your  contractor  is  qualified 
to  conduct  an  appraisal  investigation  or  a 
feasibility  study? 

If  you  are  requesting  funding  under 
§  404.11(b)  to  conduct  an  appraisal 
investigation  or  a  feasibility  study 
yourself  or  though  a  contractor. 
Reclamation  will  evaluate  whether  you, 
your  technical  staff,  or  contractor  are 
qualified  to  perform  the  appraisal 
investigation  or  feasibility  study  based 
on  their  demonstrated  qualifications 
and  experience  in  performing  or 
managing  similar  activities.  Areas  of 
expertise  needed  may  include,  but  are 
not  limited  to,  water  management 
planning,  engineering,  hydrology, 
biology,  demography,  finance,  and 
economics. 

§  404.24  How  will  Reclamation  determine 
whether  it  is  cost-effective  for  me  or  my 
contractor  to  conduct  the  appraisal 
investigation  or  feasibility  study? 

Reclamation  will  take  the  following 
steps  to  determine  whether  it  is  cost- 
effective  for  you  or  your  contractor  to 
conduct  the  appraisal  investigation  or 
feasibility  study: 

(a)  Reclamation  will  review  and 
evaluate  the  reasonableness  of  your  full 
proposal,  including  the  scope  of  work, 
the  estimated  costs,  anticipated  work 
schedule,  and  products  to  be  delivered; 

(b)  At  its  discretion,  Reclamation  may 
also  choose  to  prepare  an  independent 
government  cost  estimate  to  analyze 
whether  it  would  be  more  cost-effective 
for  Reclamation  to  complete  the 
appraisal  investigation  or  feasibility 
study: 

(c)  Reclamation  will  notify  you  in 
writing  of  its  determination  regarding 
the  cost-effectiveness  of  your  proposal 
and  the  basis  for  its  decision. 

§404.25  How  can  I  request  Reclamation  to 
review  an  appraisal  investigation  or 
feasibility  study  that  was  not  completed 
under  this  program? 

(a)  To  request  Reclamation  to  review 
an  appraisal  investigation  or  feasibility 
study  that  was  not  completed  under  this 
program  as  provided  under  §  404.11(c), 
you  must  submit  the  appraisal 
investigation  or  feasibility  study  to  your 
local  Reclamation  office  with  a  cover 
letter  requesting  Reclamation  to  review 
it. 

(b)  Your  cover  letter  must  address  the 
eligibility  criteria  set  forth  in  §§  404.6 
and  404.7  and  the  prioritization  criteria 
in  §404.13. 

(c)  You  may  make  your  submittal  at 
any  time  and  are  not  required  to  submit 
a  statement  of  interest  in  response  to  the 
program  announcement,  as  required  for 
requests  to  conduct  an  appraisal 


investigation  or  feasibility  study  under 
§  404.11(a)  or  (b). 

§  404.26  Must  an  appraisal  investigation 
be  completed  before  I  can  request 
Reclamation  to  review  a  feasibility  study 
that  was  not  completed  under  this 
program? 

In  general.  Reclamation  must  review 
an  appraisal  investigation  and  prepare 
an  appraisal  report  recommending  that 
a  feasibility  study  be  conducted  before 
Reclamation  can  review  a  feasibility 
study  completed  without  Reclamation 
assistance  under  §  404.11(c).  However, 
Reclamation  may  review  a  feasibility 
study  without  first  reviewing  and 
approving  an  appraisal  investigation,  if 
Reclamation  determines  that: 

(a)  No  appraisal  investigation  was 
prepared  for  the  project; 

(b)  The  feasibility  study  satisfies  the 
appraisal  criteria  set  forth  in  §404.44; 
and 

(c)  Reclamation  documents  these 
findings  in  the  feasibility  report. 

§  404.27  How  will  Reclamation  evaluate  my 
request  to  review  an  appraisal  investigation 
or  feasibility  study  completed  without  the 
support  of  Reclamation? 

(a)  Upon  receipt  of  your  submittal. 
Reclamation  will  apply  the  eligibility 
criteria  in  §§404.6  and  404.7  and  the 
prioritization  criteria  in  §404.13,  to 
determine  whether  the  appraisal 
investigation  or  feasibility  study  is 
eligible  to  be  reviewed  under  the 
program.  Reclamation  will  notify  you  in 
writing  of  the  outcome  of  this 
determination. 

(b)  If  the  proposed  appraisal 
investigation  or  feasibility  study  is 
eligible  for  review.  Reclamation  will 
evaluate  the  investigation  or  study  in 
accordance  with  the  process  set  forth  in 
§404.43,  for  an  appraisal  investigation, 
or  §404.48,  for  a  feasibility  study. 

§  404.28  Is  it  possible  to  expedite  the 
completion  of  an  appraisal  investigation  or 
feasibility  study? 

Yes.  If  Reclamation  determines  that  a 
community  or  groups  of  communities  to 
be  served  by  a  proposed  rural  water 
supply  project  has  urgent  and 
compelling  water  needs.  Reclamation 
will,  to  the  maximum  extent  practicable, 
expedite  appraisal  investigations  and 
reports  and  feasibility  studies  and 
reports  conducted  under  this  program. 

§  404.29  Can  the  level  of  effort  needed  to 
complete  an  appraisal  investigation  or 
feasibility  study  be  scaled  to  be 
proportional  to  the  size  and  cost  of  the 
proposed  project? 

Yes.  In  general,  the  level  of  effort  for 
an  appraisal  investigation  or  feasibility 
study  should  be  scaled  to  take  into 
consideration  the  total  size,  cost,  and 


complexity  of  the  proposed  rural  water 
supply  project  in  order  to  reduce  the 
total  cost  of  the  investigation  or  study. 
However,  the  effort  to  scale  the 
appraisal  investigation  or  feasibility 
study  must  not  diminish  the  quality  of 
the  data,  the  analysis,  or  the  overall 
completeness  of  the  investigation  or 
study. 

Subpart  B — Cost-Sharing 

§404.30  How  much  Federal  funding  can 
Reclamation  provide  for  the  completion  of 
an  appraisal  investigation? 

In  general.  Reclamation  will  be 
responsible  for  100  percent  of  the  cost 
of  an  appraisal  investigation  conducted 
under  §  404.11(a)  or  (b),  up  to  $200,000. 
If  the  cost  of  the  appraisal  investigation 
exceeds  $200,000,  your  cost-share  will 
be  50  percent  of  the  amount  exceeding 
$200,000. 

§  404.31  What  forms  of  non-Federal  cost- 
share  payment  are  acceptable? 

The  non-Federal  cost-share  for  an 
appraisal  investigation  or  a  feasibility 
study  may  be  provided  in  the  form  of 
money  or  in-kind  services  that 
Reclamation  determines  are  necessary 
and  reasonable  for  tbe  conduct  and 
completion  of  tbe  investigation  or  study. 
Tbe  determination  of  allowability, 
allocability,  and  reasonableness  is 
governed  by  the  Cost  Principles  of  the 
Office  of  Management  and  Budget, 
codified  at  2  CFR  220,  225,  and  230,  and 
in  the  Federal  Acquisitions  Regulations, 
Part  312. 

§404.32  Can  Reclamation  reduce  the  non- 
Federal  cost-share  required  for  an  appraisal 
investigation? 

Yes.  Reclamation  may  reduce  the  non- 
Federal  cost-share  for  appraisal 
investigations  below  50  percent  of  the 
costs  exceeding  $200,000,  if: 

(a)  Reclamation  determines  that  there 
is  an  overwhelming  Federal  intenest  in 
conducting  the  appraisal  investigation, 
and  you  demonstrate  financial  hardship. 
Financial  hardship  will  be  determined 
in  accordance  with  Reclamation’s 
official  policies,  guidance  and 
standards,  which  are  available  at  your 
local  Reclamation  office;  and 

(b)  Reclamation  consults  with  other 
Federal  agencies  that  are  partners  in  the 
project  and  determines  that  a  reduction 
in  the  non-Federal  cost-share  is 
appropriate. 

§  404.33  How  much  Federal  funding  can 
Reclamation  provide  for  the  completion  of 
a  feasibility  study? 

In  general.  Reclamation  will  be 
responsible  for  50  percent  of  the  cost  of 
a  feasibility  study  conducted  under 
§  404.11(a)  or  (b).  You  will  be 
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responsible  to  pay  for  the  remaining  50 
percent  of  the  cost  of  the  study  using 
non-Federal  funding. 

§  404.34  Can  Reclamation  reduce  the 
amount  of  non-Federal  cost-share  required 
for  aleasibility  study? 

Yes.  Reclamation  may  reduce  the  non- 
Federal  cost-share  required  for  a 
feasibility  study  to  an  amount  less  than 
50  percent  of  the  study  costs  if: 

(a)  Reclamation  determines  that  there 
is  an  overwhelming  Federal  interest  in 
conducting  the  feasibility  study,  and 
you  demonstrate  financial  hardship. 
Financial  hardship  will  be  determined 
in  accordance  with  Reclamation’s 
standards,  which  are  available  at  your 
local  Reclamation  office;  and 

(b)  Reclamation  consults  with  other 
Federal  agencies  that  are  partners  in  the 
project  and  determines  that  a  reduction 
in  the  non-Federal  cost-share  is 
appropriate. 

§  404.35  Is  there  a  different  non-Federal 
cost-share  requirement  for  feasibility 
studies  that  involve  a  community  greater 
than  50,000  inhabitants? 

Yes.  If  the  feasibility  study  involves  a 
rural  water  supply  system  that  will 
serve  a  community  with  a  population  in 
excess  of  50,000  inhabitants,  pursuant 
to  the  exception  provided  in  §  404.8, 
you  may  be  required  to  pay  more  than 
50  percent  of  the  costs  of  the  study. 
Determination  of  the  appropriate 
amount  of  the  non-Federal  cost-share 
will  be  based  on  the  same  criteria  used 
to  evaluate  your  capability  to  pay  the 
non-Federal  share  of  construction  costs, 
set  forth  in  §404.39. 

§404.36  Will  Reclamation  reimburse  me 
for  the  cost  of  an  appraisal  investigation  or 
a  feasibility  study  that  was  not  completed 
under  §404.1 1(a)  or  (b)? 

No.  The  cost-share  provisions 
described  in  this  rule  only  apply  to 
appraisal  investigations  and  feasibility 
.studies  that  are  completed  under  the 
program  pursuant  to  §  404.11(a)  or  (b). 
Reclamation  will  not  reimburse  you  or 
provide  program  funding  for  any 
expenses  related  to  an  appraisal 
investigation  or  a  feasibility  study  that 
is  completed  without  assistance  from 
Reclamation. 

§404.37  How  will  Reclamation  determine 
the  appropriate  non-Federal  share  of 
construction  costs? 

Reclamation  will  determine  the 
appropriate  non-Federal  share  of 
construction  costs  in  the  process  of 
developing  the  feasibility  report.  The 
non-Federal  cost-share  will  be: 

(a)  At  least  25  percent  of  the  total 
construction  costs;  and 

(b)  An  additional  amount  based  on 
your  capability  to  pay,  as  appropriate,  to 


be  determined  by  Reclamation  based  on 
the  factors  in  §404.39. 

§  404.38  Are  there  different  requirements 
for  determining  the  appropriate  non-Federai 
share  of  construction  costs  to  be  paid  by 
Indian  tribes? 

Yes.  The  appropriate  non-Federal 
share  of  construction  costs  to  be  paid  by 
Indian  tribes  will  be  based  on; 

(a)  Consideration  of  an  Indian  tribe’s 
capability  to  pay  at  least  25  percent  of 
the  construction  costs,  to  be  determined 
in  accordance  with  the  factors  in 
§404.39;  and 

(b)  If  Reclamation  determines,  based 
on  the  analysis  in  §  404.38(a),  that  an 
Indian  tribe  is  not  capable  of  paying  at 
least  25  percent  of  the  construction 
costs.  Reclamation  may  recommend  in 
its  feasibility  report  that  the  collection 
of  all  or  part  of  the  non-Federal 
construction  costs  apportioned  to  an 
Indian  tribe  be  deferred,  unless  or  until 
Reclamation  determines  that  the  Indian 
tribe  should  pay  all  or  a  portion  of  those 
costs. 

§404.39  What  factors  will  Reclamation 
consider  in  evaluating  my  capability  to  pay 
25  percent  or  more  of  the  construction 
costs? 

Reclamation  will  consider  the 
following  factors: 

(a)  Economic  factors  for  the  project 
area,  relative  to  the  state  average, 
including: 

(1)  Per  capita  income; 

(2)  Median  household  income;  and 

(3)  The  poverty  rate; 

(b)  The  ability  of  the  project  sponsor 
to  raise  tax  revenues  or  assess  fees  such 
as  user  fees  and  ad  valorum  taxes  or 
issue  bonds; 

(c)  The  strength  of  the  project  sponsor 
financial  statements  in  comparison  to 
other  similar  entities  over  the  previous 
4  years,  including  a  review  of: 

(1)  Current  (includes  cash  and 
inventory)  and  non-current  assets 
(property,  plants  etc.); 

(2)  Net  Assets  (total  assets  minus  total 
liabilities); 

(3)  Changes  to  net  assets; 

(4)  Operating  revenues  (water  and 
power  sales); 

(5)  Operating  expenses  (variable  costs 
and  depreciation,  maintenance  and 
repair); 

(6)  Cash  flow  from  operating  activities 
(positive  value  from  water  sales  minus 
payments  to  supplies  and  employees); 

(7)  Current  (current  bonds  payable 
and  accounts  payable)  and  non-current 
liabilities  (long  term  debt  payable); 

(8)  Outstanding  debts  and  all  other 
financial  obligations; 

(9)  Collateral/equity  as  appropriate; 

(10)  Cash  flows  from  capital  and 
related  financing  activities  (negative 


value  from  principle  paid  on  bonds  and 
interest  payments); 

(11)  Net  cash  flow;  and 

(12)  Any  non-operating  revenues  and 
expenses; 

(d)  Funding  commitments  from  non- 
Federal  sources,  other  than  the  non- 
Federal  project  sponsor,  including 
resources  committed  by  state,  county,  or 
local  governments; 

(e)  The  existing  cost  of  water  and  the 
cost  to  develop  new  water  supplies  in 
the  region;  and 

(f)  The  impact  of  the  proposed  project 
on  water  rates; 

(g)  The  projected  impact  of  the 
proposed  project  on  the  non-Federal 
project  sponsor’s  ability  to  raise  or 
generate  revenues; 

(h)  The  non-Federal  project  sponsor’s 
financial  history  including  their  past 
performance  on  repaying  loans  and 
other  debts;  and 

(i)  Any  other  financial  means  of  the 
non-Federal  project  sponsor  that  is  not 
captured  in  this  subsection. 

§  404.40  What  is  the  non-Federal  share  of 
operation,  maintenance,  and  replacement 
costs? 

You  are  required  to  pay  100  percent 
of  the  operation,  maintenance,  and 
replacement  costs  of  any  rural  water 
supply  project  planned  under  this 
program. 

Subpart  C — Appraisal  Investigations 

§404.41  How  will  an  appraisal 
investigation  be  conducted  under  this 
program? 

Appraisal  investigations  will  be 
conducted  in  accordance  with 
Reclamation-approved  standards 
governing  the  approach,  process  and 
content  of  the  appraisal  investigation. 
You  can  obtain  information  about 
Reclamation’s  standards  and 
requirements  for  conducting  an 
appraisal  investigation  by  contacting 
your  local  Reclamation  office. 

§404.42  How  much  time  is  provided  to 
complete  an  appraisal  investigation? 

An  appraisal  investigation  must  be 
scheduled  for  completion  not  later  than 
2  years  after  the  date  on  which  the 
appraisal  investigation  is  initiated, 
unless  otherwise  agreed  to  in  writing  by 
Reclamation. 

§  404.43  What  process  will  Reclamation 
follow  to  determine  if  an  appraisal 
investigation  is  ready  for  review? 

(a)  Reclamation  will  evaluate  whether 
the  appraisal  investigation  adequately 
addresses  all  of  the  items  required  in 
Reclamation’s  standards  for  conducting 
appraisal  investigations,  and  is, 
therefore  ready  for  review.  Reclamation 
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standards  and  requirements  for  the 
content  of  an  appraisal  investigation  are 
available  at  your  local  Reclamation 
office.  Reclamation  will  notify  you  in 
writing  of  the  outcome  of  this 
determination  within  90  business  days 
from  the  date  of  Reclamation’s  receipt  of 
the  appraisal  investigation; 

(b)  If  the  appraisal  investigation  does 
not  include  the  required  information, 
you  will  be  notified  in  writing  of  the 
reasons  why,  and  you  will  have  an 
opportunity  to  make  changes  and  re¬ 
submit  the  corrected  appraisal 
inv'^estigation  to  Reclamation  for 
additional  review.  As  appropriate. 
Reclamation  will  work  with  you  to 
suggest  approaches  to  correct  the 
appraisal  investigation; 

(c)  Once  Reclamation  determines  that 
the  appraisal  investigation  includes  all 
of  the  required  information. 

Reclamation  will  review  the 
investigation  to  determine,  based  on  an 
application  of  the  criteria  set  forth  in 

§  404.44,  whether  or  not  it  is 
appropriate  to  proceed  to  a  feasibility 
study.  Reclamation  will  document  its 
findings  in  an  appraisal  report,  as 
described  in  §404.45; 

(d)  Reclamation’s  review  of  an 
appraisal  investigation  will  take  no 
longer  than  180  business  days  from  its 
receipt  of  the  appraisal  investigation  to 
its  completion  of  the  appraisal  report, 
excluding  time  when  Reclamation  is 
waiting  for  additional  information  from 
the  project  sponsor. 

§404.44  What  criteria  will  Reclamation 
apply  to  determine  whether  it  is  appropriate 
to  recommend  that  a  feasibility  study  be 
conducted? 

In  reviewing  an  appraisal 
investigation.  Reclamation  will  apply 
the  following  criteria  to  determine 
whether  at  least  one  of  the  alternatives 
identified  is  appropriate  for  further 
analysis  through  a  feasibility  study,  or 
whether  the  investigation  should  be 
terminated  without  conducting  a 
feasibility  study,  including; 

(a)  Whether  a  reasonable  range  of 
alternatives  (structural  or  non- 
structural)  have  been  formulated  and 
evaluated; 

(b)  Whether  the  recommendation  for 
further  study  of  one  or  more  alternatives 
is  clearly  supported  by  the  analysis  in 
the  appraisal  investigation;  and 

(c)  For  each  alternative  considered  in 
the  investigation,  whether  the 
alternative: 

(1)  Identifies  viable  water  supplies 
and  water  rights  sufficient  to  supply  the 
proposed  service  area,  including  all 
practicable  water  sources  such  as  lower 
quality  waters,  non-potable  waters,  and 
water-reuse-based  water  supplies; 


(2)  Has  a  positive  effect  on  public  and 
health  and  safety; 

(3)  Will  meet  water  demand, 
including  projected  future  needs; 

(4)  Provides  environmental  benefits, 
including  source  water  protection; 

(5)  Applies  a  regional  or  watershed 
perspective  and  promotes  benefits  in  the 
region  in  which  the  project  is  carried 
out; 

(6)  Implements  an  integrated  water 
resources  management  approach; 

(7)  Enhances  water  management 
flexibility,  including  providing  for  local 
control  of  water  supplies  and,  where 
applicable,  encouraging  participation  in 
water  banking  and  markets; 

(8)  Promotes  long-term  protection  of 
water  supplies; 

(9)  Includes  preliminary  cost 
estimates  that  are  reasonable  and 
supported; 

(10)  Is  cost-effective  and  generates 
national  net  economic  benefits  as 
required  under  the  Principles  and 
Guidelines  (incorporated  by  reference  at 
§404.4); 

(11)  For  each  alternative  proposed  for 
further  evaluation  in  a  feasibility  study, 
whether  the  project  sponsor  has  the 
capability  to  pay  100  percent  of  the 
costs  associated  with  the  operation, 
maintenance,  and  replacement  of  the 
facilities  constructed  or  developed;  and 

(12)  Other  factors  that  Reclamation 
deems  appropriate. 

§404.45  What  will  be  included  in  the 
appraisal  report  prepared  by  Reclamation? 

The  appraisal  report  prepared  by 
Reclamation  will  include  Reclamation’s 
finding  as  to  whether  or  not  it  is 
appropriate  to  proceed  to  a  feasibility 
study,  based  on  Reclamation’s  review  of 
the  appraisal  investigation  and 
application  of  the  criteria  set  forth  in 
§404.44,  and  the  reasons  supporting 
that  finding. 

§  404.46  Who  will  the  appraisal  report  be 
provided  to? 

A  copy  of  the  appraisal  report  will  be 
provided  to  you.  Reclamation  will  also 
publish  a  notice  of  availability  of  the 
appraisal  report  in  the  Federal  Register 
and  will  make  a  copy  of  the  report 
available  to  the  public  upon  request. 

Subpart  D — Feasibility  Studies 

§  404.47  How  will  a  feasibility  study  be 
conducted  under  this  program? 

Feasibility  studies  will  be  conducted 
in  accordance  with  Reclamation’s 
standards  governing  the  approach, 
process  and  content  of  the  feasibility 
study,  including  the  Principles  and 
Guidelines  (incorporated  by  reference  at 
§404.4).  You  can  obtain  information 
about  Reclamation’s  standards  and 


requirements  for  conducting  feasibility 
studies  by  contacting  your  local 
Reclamation  office. 

§  404.48  What  process  will  Reclamation 
foliow  to  determine  if  a  feasibility  study  is 
ready  for  review? 

(a)  Reclamation  will  evaluate  whether 
the  feasibility  study  adequately 
addresses  all  of  the  items  required  in 
Reclamation’s  standards  for  conducting 
a  feasibility  study,  and  is,  therefore, 
ready  for  review.  Reclamation  standards 
and  requirements  for  the  content  of  a 
feasibility  study  are  available  at  your 
local  Reclamation  office.  Reclamation 
will  notify  you  in  writing  of  the 
outcome  of  this  determination  within  90 
business  days  from  the  date  of 
Reclamation’s  receipt  of  the  feasibility 
study; 

(b)  If  the  feasibility  study  does  not 
include  the  required  information,  you 
will  be  notified  in  writing  of  the  reasons 
why,  and  you  will  have  an  opportunity 
to  make  changes  and  re-submit  the 
corrected  feasibility  study  to 
Reclamation  for  additional  review. 
Where  appropriate.  Reclamation  will 
work  with  you  to  suggest  approaches  to 
correct  the  feasibility  study; 

(c)  Once  Reclamation  determines  that 
the  feasibility  study  includes  all  of  the 
required  information.  Reclamation  will 
review  the  study  to  determine,  based  on 
application  of  the  criteria  set  forth  in 

§  404.49,  whether  or  not  it  is 
appropriate  to  recommend  to  Congress 
that  it  authorize  construction  of  the 
project; 

(d)  Reclamation’s  review  of  the 
feasibility  study  will  take  no  longer  than 
180  business  days  from  the  date  that 
Reclamation  determines  that  the  study 
includes  all  of  the  required  information 
and  is  ready  for  review;  and 

(e)  Reclamation  will  document  its 
findings  in  a  feasibility  report,  as  more 
fully  described  in  section  §404.50. 

§404.49  What  criteria  will  Reclamation  use 
to  recommend  that  a  proposed  rural  water 
supply  project  be  authorized  for 
construction? 

In  reviewing  a  feasibility  study. 
Reclamation  will  assure  that  the 
proposed  project  is  consistent  with  the 
policies  and  programs  of  the  President 
and  will  apply  the  following  criteria  to 
evaluate  and  determine  whether  it  is 
appropriate  to  recommend  authorization 
for  construction: 

(a)  The  degree  to  which  the  project 
meets  the  prioritization  criteria  in 
§404.13; 

(b)  The  outcome  of  the  environmental 
analysis; 

(c)  Whether  there  is  a  Federal  interest 
in  the  project,  including; 


67790  Federal  Register / Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


(1)  A  clearly  defined  Federal  nexus  to 
a  proposed  project; 

(2)  The  Federal  cost  of  the  project  in 
relation  to  the  amount  of  Federal 
resources  likely  to  be  available;  and 

(d)  Whether  the  recommended  project 
alternative  is  clearly  supported  by  the 
feasibility  study,  based  on  application  of 
the  following  factors,  including  the 
extent  to  which  the  alternative: 

(1)  Addresses  near  and  long-term 
water  demand; 

(2)  Advances  public  health  and  safety 
and  consideration  of  other  benefits  of 
the  proposed  rural  water  supply  project; 

(3)  Addresses  environmental  quality 
and  source  water  protection  issues; 

(4)  Addresses  opportunities  to  treat 
and  use  low-quality  or  non-potable 
water,  water-reuse  based  supplies,  and 
brackish  and  saline  waters,  through 
innovative  and  economically  viable 
treatment  technologies; 

(5)  Addresses  opportunities  for  water 
conservation  through  structural  or  non- 
structural  approaches  and 
demonstration  technologies  to  reduce 
water  use  and  water  system  costs; 

(6)  Addresses  opportunities  to  take 
advantage  of  economic  incentives  and 
the  use  of  market-based  mechanisms; 

(7)  Includes  a  reasonable  and 
supported  estimate  of  construction  costs 
and  operation,  maintenance,  and 
replacement  costs; 

(8)  Is  consistent  with  the  Principles 
and  Guidelines  (incorporated  by 
reference  at  §  404.4). 

(9)  Includes  a  reasonable  and 
supported  operation,  maintenance,  and 
replacement  plan  to  assist  the  project 
sponsor  in  establishing  rates  and  fees 
and  a  schedule  identifying  how  those 
costs  should  be  allocated  to  each  non- 
Federal  project  sponsor; 

(10)  Demonstrates  your  financial 
capability  to  pay  at  least  25  percent  of 
the  design  and  construction  costs  and 
100  percent  of  the  operation, 
maintenance,  and  replacement  costs; 

(11)  Is  eligible  for  guaranteed  loans; 

(12)  Includes  adequate  administrative 
and  financial  controls  to  manage 
construction  and  operation, 
maintenance,  and  replacement  of  the 
project: 

(13)  Is  eligible  for  assistance  under 
other  Federal  authorities  to  pay  for 
discrete  features  or  portions  of  the 
project: 

(14)  Is  technically  feasible  and  can  be 
constructed  within  industry  standards; 

(15)  Involves  partnerships  with  other 
state,  local,  or  tribal  governments  or 
Federal  entities;  and 

(16)  In  the  case  of  Indian  tribes  and 
tribal  organizations,  the  extent  to  which 
the  alternative  addresses  the  goal  of 
economic  self-sufficiency; 


(17)  The  degree  to  which  the 
proposed  project  demonstrates  that  it 
has  clear  deliverables,  will  be 
accomplished  within  a  reasonable 
schedule,  within  budget,  and  is  well 
managed;  and 

(18)  Other  factors  and  criteria  that 
Reclamation  deems  appropriate. 

§404.50  What  information  will  be  included 
in  the  feasibility  report  prepared  by 
Reclamation. 

The  feasibility  report  prepared  by 
Reclamation  will  include: 

(a)  Reclamation’s  finding  as  to 
whether  the  proposed  rural  water 
supply  project  is  feasible  and  the 
reasons  supporting  that  determination; 

(b)  A  recommendation  to  Congress 
regarding  whether  or  not  the  proposed 
rural  water  supply  project  should  be 
authorized  for  construction,  and  the 
reasons  supporting  the 
recommendation.  This  recommendation 
will  be  based  on  Reclamation’s  review 
of  the  feasibility  study  and  its 
application  of  the  criteria  set  forth  in 

§  404.49;  and 

(c)  If  the  rural  water  supply  project  is 
recommended  for  construction,  the 
feasibility  report  will  also  include: 

(1)  The  appropriate  Federal  and  non- 
Federal  share  of  the  capital  construction 
costs  for  the  project  and  for  projects 
involving  multiple  project  sponsors,  the 
portion  of  those  costs  allocated  to  each 
project  sponsor; 

(2)  What  amount  of  grants,  loan 
guarantees,  or  combination  of  grants  and 
loan  guarantees  should  constitute  the 
Federal  share  of  the  project; 

(3)  The  annual  operation, 
maintenance,  and  replacement  costs, 
and  the  portion  of  those  costs  allocated 
to  each  project  sponsor  participating  in 
the  rural  water  supply  project;  and 

(4)  An  assessment  of  the  financial 
capability  of  each  project  sponsor 
participating  in  the  rural  water  supply 
project  to  pay  the  portion  of  the 
construction  and  operation, 
maintenance,  and  replacement  costs 
allocated  to  it. 

§404.51  Are  proposed  projects  under  the 
Rural  Water  Supply  program  reviewed  by 
the  Administration? 

Yes.  The  Administration  will  review 
all  projects  proposed  for  funding  under 
the  Reclamation’s  Rural  Water  Supply 
program.  This  includes  review  under 
Executive  Order  12322  to  determine 
whether  the  project  is  consistent  with 
the  policies  and  programs  of  the 
President.  This  review  will  occur  before 
the  feasibility  report  is  finalized. 


§  404.52  Who  will  the  feasibility  report  be 
provided  to? 

Upon  its  completion.  Reclamation 
will: 

(a)  Provide  the  feasibility  report  to 
you; 

(b)  Submit  the  feasibility  report  to  the 
Committee  on  Energy  and  Natural 
Resources  of  the  Senate  and  the 
Committee  on  Natural  Resources  of  the 
House  of  Representatives; 

(c)  Make  the  report  publicly  available, 
along  with  associated  study  documents; 
and 

(d)  Publish  in  the  Federal  Register  a 
notice  of  the  availability  of  the  results. 

Subpart  E — Miscellaneous 

§  404.53  Does  this  rule  provide  authority 
for  the  transfer  of  pre-existing  facilities 
from  Federal  to  private  ownership,  or  from 
private  to  Federal  ownership? 

No.  This  rule  does  not  authorize  the 
transfer  of  pre-existing  facilities  or  pre¬ 
existing  components  of  any  water 
system  from  Federal  to  private 
ownership,  or  from  private  to  Federal 
ownership. 

§  404.54  Who  will  hold  title  to  a  rural  water 
project  that  is  constructed  following  the 
completion  of  an  appraisal  investigation  or 
feasibility  study  under  this  program? 

Title  to  any  rural  water  project 
planned,  designed  and  recommended 
for  construction  under  this  program  will 
be  held  by  the  non-Federal  project 
sponsor. 

§  404.55  Who  is  responsible  for  the 
operation,  maintenance,  and  replacement 
costs? 

You  will  be  responsible  for  100 
percent  of  the  operation,  maintenance, 
and  replacement  costs  for  any  rural 
water  facility  that  is  planned,  designed, 
and  recommended  for  construction 
under  this  program. 

§  404.56  If  a  financial  assistance 
agreement  is  entered  into  for  a  rural  water 
supply  project  that  benefits  more  than  one 
Indian  tribe,  is  the  approval  of  each  Indian 
tribe  required? 

Yes.  When  a  financial  assistance 
agreement  is  entered  into  with  an 
organization  to  perform  services 
benefiting  more  than  one  Indian  tribe, 
the  approval  of  each  such  Indiarl  tribe 
is  a  prerequisite  to  entering  into  the 
financial  assistance  agreement. 

§  404.57  Does  this  rule  have  any  affect  on 
state  water  law? 

No.  Neither  the  Act  nor  this  rule 
preempts  or  affects  state  water  law  or 
any  interstate  compact  governing  water. 
Reclamation  will  comply  with  state 
water  laws  in  carrying  out  this  rule. 
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§  404.58  Do  rural  water  projects  authorized 
before  the  enactment  of  the  Rural  Water 
Supply  Act  of  2006  have  to  comply  with  the 
requirements  in  this  rule? 

No.  Neither  the  Act  nor  this  rule 
imposes  any  additional  requirements  on 
rural  water  supply  projects  that  were 
authorized  for  construction  before  the 
date  of  enactment  of  the  Act. 

§  404.59  If  the  Secretary  recommends  a 
project  for  construction,  is  that  a  promise 
of  Federal  funding? 

No.  Congress  must  first  authorize  the 
project  for  construction  and  Federal 
funding  is  subject  to  the  availability  of 
appropriations. 

§404.60  Does  this  rule  contain  an 
information  collection  that  requires 
approval  by  0MB? 

Yes.  This  rule  does  contain  an 
information  collection  that  is  approved 
by  OMB,  under  Control  Number  1006- 
0029.  The  Paperwork  Reduction  Act 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number. 

[FR  Doc.  E8-26584  Filed  11-14-08;  8:45  am] 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1602 

Procedures  for  Disclosure  of 
Information  Under  the  Freedom  of 
Information  Act 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 

SUMMARY:  LSC  is  revising  its  regulation 
on  procedures  for  disclosure  of 
information  under  the  Freedom  of 
Information  Act  to  implement  changes 
in  that  law  made  by  the  OPEN 
Government  Act  of  2007.  LSC  is  also 
designating  the  Office  of  Inspector 
General  as  a  separate  component  for 
receiving  requests  for  its  records  and 
making  two  technical  amendments. 
DATES:  This  Final  Rule  is  effective  as  of 
December  31,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  Cohan,  Senior  Assistant  General 
Counsel,  Office  of  Legal  Affairs,  Legal 
Services  Corporation,  3333  K  St.,  NW., 
Washington,  DC  20007;  202-295-1624 
(phone):  202-337-6519  (fax); 
mcohan@lsc.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION:  LSC  is 
subject  to  the  Freedom  of  Information 
Act  (FOIA)  by  the  terms  of  the  Legal 
Services  Corporation  Act.  42  U.S.C. 


2996d(g).’  LSC  has  implemented  FOIA 
procedures  through  the  adoption  of 
regulations  found  at  45  CFR  Part  1602. 

On  December  31,  2007,  President 
Bush  signed  the  Openness  Promotes 
Effectiveness  in  our  National 
Government  Act  of  2007  (“OPEN 
Government  Act”  or  “Act”)  into  law. 
The  OPEN  Government  Act  amends 
FOIA  in  an  effort  to  improve  media  and 
public  access  to  government  records.  In 
order  to  bring  LSC’s  FOIA  regulations 
into  conformance  with  the  changes  to 
FOIA  made  by  the  OPEN  Government 
Act  provisions,  the  LSC  Board  of 
Directors  initiated  a  rulemaking  on 
August  2,  2008  and  LSC  issued  a  Notice 
of  Proposed  Rulemaking  (NPRM)  on 
August  14,  2008  (73  Fed.  Reg.  45764) 
proposing  revisions  to  the  regulation 
and  seeking  public  comment.  LSC 
received  no  comments  on  the  NPRM 
and  LSC  adopts  the  revisions  to  the 
regulation  as  proposed.  The  changes  to 
Part  1602  are  discussed  in  greater  detail 
below. 

Section-by-Section  Analysis 

Definitions — 45  CFR  1602.2 
Section  1602.2(g) — Records 

Under  LSC’s  regulations,  “records” 
are  various  materials  “made  or  received 
by  the  Corporation  in  connection  with 
the  transaction  of  the  Corporation’s 
business  and  preserved  by  the 
Corporation.”  45  CFR  1602.2(g).  Section 
9  of  the  OPEN  Government  Act  expands 
the  .statutory  definition  of  “record”  to 
include  any  information  that  is 
maintained  for  an  agency  by  an  entity 
under  Government  contract,  for  the 
purposes  of  records  management.  LSC 
proposed  to  amend  §  1602.2(g)  to 
conform  the  regulation  with  the 
expanded  statutory  definition  by 
specifically  referencing  information 
maintained  by  LSC  under  contract  for 
the  purposes  of  records  management. 
LSC  adopts  the  revisions  as  proposed. ^ 

Section  1602.2(h) — Representatives  of 
News  Media 

FOIA  provides  that  “representatives 
of  the  news  media”  may  not  be  charged 
fees  for  search  and  review  time 
associated  with  responding  to  their 
FOIA  requests.  5  U.S.C. 
552(a)(4)(A)(ii)(II).  The  term 
“representative  of  the  news  media”  is 
not  defined  in  FOIA,  but  LSC’s  FOIA 

’  Absent  this  authority.  LSC  would  not  otherwise 
be  subject  to  FOIA  since  LSC  is  not  an  agency, 
department  or  instrumentality  of  the  Federal 
government.  42  U.S.C.  2996d(e)(l). 

^  In  accordance  with  Federal  Register 
requirements.  LSC  is  not  including  any  specific 
regulatory  text  language  in  this  preamble.  Readers 
are  referred  to  the  regulatory  text  section  supra. 


regulation  at  Part  1602  currently 
contains  a  definition  based  on  a 
definition  of  that  term  appearing  in 
guidance  published  by  the  Office  of 
Management  and  Budget.  See  53  FR 
6151  (March  1,  1988);  52  FR  10012 
(March  27,  1987). 

The  OPEN  Government  Act  of  2007 
clarifies  that  “freelance”  journalists  and 
“alternative  media”  news  sources  (such 
as  online  news  sources)  are 
“representatives  of  the  news  media”  for 
the  purposes  of  the  fee  structure. 
Specifically,  §  3  of  the  OPEN 
Government  Act  defines  “representative 
of  the  news  media”  as  “any  person  or 
entity  that  gathers  information  of 
potential  interest  to  a  segment  of  the 
public,  uses  its  editorial  skills  to  turn 
the  raw  materials  into  a  distinct  work, 
and  distributes  that  work  to  an 
audience.”  That  section  goes  on  to 
provide: 

In  this  clause,  the  term  ‘news’  means 
information  that  is  about  current  events  or 
that  would  be  of  current  interest  to  the 
public.  Examples  of  news-media  entities  are 
television  or  radio  stations  broadcasting  to 
the  public  at  large  and  publishers  of 
periodicals  (but  only  if  such  entities  qualify 
as  disseminators  of  ‘news’)  who  make  their 
products  available  for  purchase  by  or 
subscription  by  or  free  distribution  to  the 
general  public.  These  examples  are  not  all- 
inclusive.  Moreover,  as  methods  of  news 
delivery  evolve  (for  example,  the  adoption  of 
the  electronic  dissemination  of  newspapers 
through  telecommunications  services),  such 
alternative  media  shall  be  considered  to  be 
news-media  entities.  A  freelance  journalist 
shall  be  regarded  as  working  for  a  news- 
media  entity  if  the  journalist  can  demonstrate 
a  solid  basis  for  expecting  publication 
through  that  entity,  whether  or  not  the 
journalist  is  actually  employed  by  the  entity. 
A  publication  contract  would  present  a  solid 
basis  for  such  an  expectation;  the 
Government  may  also  consider  the  past 
publication  record  of  the  requester  in  making 
such  a  determination. 

Although  LSC’s  existing  definition  of 
“representative  of  the  news  media”  is 
not  substantively  inconsistent  with  or 
contrary  to  the  newly  clarified 
definition  in  the  OPEN  Government  Act, 
LSG  believes  that  it  is  prudent  to  amend 
its  regulatory  definition  to  reflect  the 
revised  statutory  language.  LSC  believes 
that  substituting  the  clarified  definition 
for  the  existing  one  will  ensure  that 
LSC’s  regulation  reflects  the  full  intent 
of  Congress.  Accordingly,  LSC  proposed 
to  amend  §  1602.2(h)  to  reflect  the 
statutory  language.  LSC  adopts  the 
definition  as  proposed. 

Requests  for  Records — 45  CFR  1602.8 

Agencies  are  required  to  make 
determinations  on  whether  to  comply 
with  FOIA  requests  within  twenty  (20) 
business  days  of  receipt  of  a  request. 
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5  U.S.C.  552(a)(6)(A){i).  LSC  has' 
incorporated  this  requirement  into  its 
regulations  at  45  CFR  1602. 8(i).  The 
OPEN  Government  Act  provides 
additional  instruction  to  clarify  when 
the  time  limit  begins  to  run. 

Specifically,  section  6  of  the  OPEN 
Government  Act  provides  that: 

The  20-day  period  under  clause  [5  U.S.C 
552(a)(6)(A)(i)l  shall  commence  on  the  date 
on  which  the  request  is  first  received  by  the 
appropriate  component  of  the  agency,  hut  in 
any  event  not  later  than  ten  days  after  the 
request  is  received  by  any  component  of  the 
agency  that  is  designated  in  the  agency’s 
regulations  under  this  section  to  receive 
requests  under  this  section,  [sic]  The  20-day 
period  shall  not  be  tolled  by  the  agency 
except: 

(I)  That  the  agency  may  make  one  request 
to  the  requester  for  information  and  toll  the 
20-day  period  while  it  is  aw^aiting  such 
information  that  it  has  reasonably  requested 
from  the  requester  under  this  section;  or 

(II)  If  necessary  to  clarify  with  the  requester 
issues  regarding  fee  assessment.  In  either 
case,  the  agency’s  receipt  of  the  requester’s 
response  to  the  agency’s  request  for 
information  or  clarification  ends  the  tolling 
period. 

Unlike  some  agencies  subject  to  FOIA, 
LSC  has  had  only  one  component 
designated  to  receive  requests,  the 
Office  of  Legal  Affairs.  The  Office  of 
Inspector  General  (OIG)  is  not  a  separate 
component  designated  to  receive  FOIA 
requests  under  LSC’s  regulations, 
although  the  General  Counsel  or 
designee  forwards  requests  for  records 
maintained  by  the  OIG  for  processing 
and  response.  Under  the  current 
regulation,  when  FOIA  requests  are  for 
OIG  records  and  they  are  referred  over 
to  the  OIG,  the  20-day  time  limit  for 
response  only  starts  for  the  OIG  when 
the  OIG  receives  the  request  upon 
referral  from  the  Office  of  Legal  Affairs. 
However,  under  the  new  statutory 
requirements,  the  OIG’s  20-day  time 
limit  will  commence  when  the  OIG 
receives  the  request  from  the  Office  of 
Legal  Affairs,  but  in  no  event  later  than 
10  working  days  from  when  the  Office 
of  Legal  Affairs  receives  the  request. 
Thus,  if  for  some  reason  the  referral  is 
not  made  on  a  timely  basis,  tbe  OIG 
could  lose  some  or  all  of  its  response 
time  before  its  response  would  be 
deemed  late  through  no  action  on 
inaction  on  the  part  of  the  OIG. 

Designating  the  OIG  as  a  separate 
component  authorized  to  receive 
requests  directly  would  ameliorate, 
although  not  entirely  eliminate,  this 
potential  problem.  In  addition,  LSC 
notes  that  it  is  typical  practice  in  other 
agencies  with  Inspectors  General  for 
those  Offices  of  Inspector  General  to  be 
separately  designated  components 
authorized  to  receive  and  process  FOIA 


request  directly.  Accordingly,  LSC 
proposed  to  revise  45  CFR  1602. 8(i)  to 
incorporate  the  provisions  of  the  OPEN 
Government  Act  discussed  above  and  to 
designate  the  Office  of  Inspector  General 
as  a  component  authorized  to  receive 
FOIA  requests  for  its  records.  LSC 
adopts  the  revisions  as  proposed. 

In  addition,  LSC  proposed  to 
redesignate  paragraph  (i)(2)  as  {i)(2)(i), 
and  amend  that  paragraph  to  provide  for 
the  mutual  referral  by  the  respective 
Offices  of  FOIA  requests  received  for  the 
others’  documents.  LSC  also  proposed 
add  a  new  paragraph  (i)(2)(ii)  to  clarify 
when  the  20-day  period  under 
paragraph  (i)(l)  begins  to  run  for  each 
respective  Office.  LSC  adopts  the 
revisions  as  proposed. 

Exemptions  for  Withholding  Records — 
45  CFR  1602.9 

Under  FOIA,  entire  documents  or 
portions  thereof  may  be  withheld  from 
disclosure  if  one  or  more  specified 
exemptions  apply.  5  U.S.C.  552(b).  If  a 
particular  document  contains 
information  that  can  be  withheld  from 
disclosure  which  may  reasonably  be 
segregated  from  the  material  which 
must  be  released,  the  agency  must  (with 
limited  exception)  release  the  segregable 
portion  of  the  record  and  indicate  the 
amount  of  information  which  has  been 
deleted.  Id.  Section  12  of  the  OPEN 
Government  Act  imposes  a  further 
requirement  that  the  agency  inform 
requesters  of  the  exemption  under 
which  redacted  information  is  being 
withheld.  LSC  proposes  incorporating 
this  new  requirement  into  its 
regulations  by  amending  §  1602.9(b)  to 
insert  the  words  “and  the  exemption 
under  which  the  deletion  is  made”  after 
the  words  “amount  of  information 
deleted”  where  they  appear  in  the 
second  and  third  sentences  of  that 
paragraph.  LSC  adopts  the  revision  as 
proposed. 

Officials  Authorized  to  Grant  or  Deny 
Requests  for  Records — 45  CFR  1602.10 

Under  the  current  regulation,  because 
the  OIG  is  not  separately  designated  to 
receive  its  own  FOIA  requests,  the 
Counsel  to  the  Inspector  General  or 
designee  is  required  to  consult  with  the 
Office  of  the  General  Counsel  prior  to 
granting  or  denying  requests  for  records 
which  have,  been  referred  to  the  OIG.  45 
CFR  1602.10(b).  With  the  change, 
discussed  elsewhere  herein,  to  designate 
the  OIG  as  a  unit  authorized  to  receive 
FOIA  requests  directly,  this  requirement 
is  obsolete.  Accordingly,  LSC  is  deleting 
this  requirement  ft'om  the  regulation  by 
deleting  tbe  last  sentence  of 
§  1602.10(b). 


In  addition,  under  the  current 
regulation,  the  Office  of  the  General 
Counsel  is  required  to  consult  with  the 
OIG  when  a  requested  record  originated 
with  the  OIG  but  is  now  maintained 
elsewhere  within  the  Corporation.  45 
CFR  1602.10(b).  This  ensures  that  the 
OIG  has  notice  of  the  request  and  an 
opportunity  to  participate  in  the 
potential  release  of  OIG  records  by  the 
Office  of  General  Counsel.  With  the 
change,  discussed  elsewhere  herein,  to 
designate  the  OIG  as  a  component 
authorized  to  receive  FOIA  requests 
directly,  it  is  appropriate  to  adopt  a 
parallel  provision  requiring  the  OIG  to 
consult  with  the  Office  of  the  General 
Counsel  prior  to  granting  or  denying  a 
request  for  a  record  which  originated  in 
a  component  of  the  Corporation  other 
than  the  OIG  but  which  is  being 
maintained  by  the  OIG.  Accordingly, 
LSC  proposed  to  add  a  new  last 
sentence  of  §  1602.10(b)  requiring  such 
consultation.  LSC  adopts  the  revision  as 
proposed. 

Fees — 45  CFR  1602.13 

FOIA  provides  for  the  assessment  of 
fees  on  requesters  associated  with  the 
processing  of  their  FOIA  requests.  5 
U.S.C.  552(a)(4).  Prior  to  the  adoption  of 
the  OPEN  Government  Act,  applicable 
fees  could  be  assessed  when  authorized 
under  FOIA,  regardless  of  the  timeliness 
of  the  response  to  the  requester.  Section 
6  of  the  OPEN  Government  Act  has 
changed  that,  providing  now  that,  for 
FOIA  requests  received  on  or  after 
December  31,  2008,  an  agency  which 
fails  to  provide  a  timely  response  may 
not  assess  search  fees,  except  in  cases 
involving  unusual  or  exceptional 
circumstances.  In  the  case  of  requesters 
who  are  representatives  of  the  news 
media,  since  they  are  already  not  subject 
to  sfearch  charges,  the  OPEN 
Government  Act  provides  that,  for  FOIA 
requests  received  on  or  after  December 
31,  2008,  applicable  duplication  fees 
will  not  be  charged  when  the  agency 
provides  an  untimely  response.  LSC 
proposed  to  implement  this  .statutory 
change  by  amending  §  1602.13,  Fees,  by 
redesignating  paragraph  (b)  as  a 
paragraph  (b)(1)  and  adding  a  new 
paragraph  (b)(2)  to  incorporate  the 
statutory  requirement.  LSC  adopts  the 
revision  with  minor  modifications  to  the 
text  for  clarity  and  to  explicitly 
reference  that  the  limitation  on  the 
charging  of  fees  Applies  only  the 
requests  received  on  or  after  the 
effective  date  of  the  revision. 

Technical  Changes — References  to 
LSC’s  Address 

Although  not  required  by  the  OPEN 
Government  Act,  LSC  is  taking  this 
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opportunity  to  make  two  technical 
changes  to  the  regulation,  both 
referencing  addresses  for  the  submission 
of  FOIA  requests. 

Section  1602.5 — Public  Reading  Room 

When  the  Corporation  last  amended 
Part  1602  in  2003,  it  was  in  the  process 
of  moving  its  offices  from  750  First  St. 
NE.,  Washington,  DC  to  its  current 
location  at  3333  K  St.,  NW., 

Washington,  DC.  Section  1602.5,  which 
sets  forth  the  address  of  LSC’s  public 
reading  room  and  is  also  the  address 
referenced  in  the  instructions  for  the 
submission  of  FOIA  requests  in 
§  1602.8(b),  was  amended  at  that  time  to 
include  both  addresses.  The  reference  to 
the  First  St.  NE.  address  is  now 
obsolete.  Accordingly,  LSC  proposed  to 
delete  the  reference  to  that  obsolete 
address  and  amend  the  first  sentence  of 
§  1602.5(a)  to  reference  LSC’s  current 
address.  LSC  adopts  the  revision  as 
proposed. 

Section  1602.8 — Requests  for  Records 

LSC  proposed  a  technical  change  to 
§  1602.8(b)  to  update  the  email  address 
requesters  are  required  to  use  to  submit 
FOIA  requests.  The  current  regulation 
lists  an  email  address  of 
info@smtp.lsc.gov,  which  is  a  general 
information  email  address.  In  order  to 
improve  handling  and  processing  of 
FOIA  requests,  LSC  has  since 
established  a  dedicated  FOIA  email 
address  to  ensure  that  FOIA  requests  are 
identified  and  processed  separately 
from  other  general  information  requests 
submitted  to  the  Corporation. 
Accordingly,  LSC  proposed  to  amend 
paragraph  (b)  to  delete  the  old  email 
address,  and  substitute  the  correct 
dedicated  FOIA  e-mail  address: 
FOIA@Isc.gov  in  the  third  sentence  of 
paragraph  (b).  LSC  adopts  the  revision 
as  proposed. 

List  of  Subjects  in  45  CFR  Part  1602 

Freedom  of  Information,  Reporting 
and  recordkeeping  requirements. 

■  For  the  reasons  set  forth  above,  LSC 
amends  45  CFR  part  1602  as  follows: 

PART  1602— PROCEDURES  FOR 
DISCLOSURE  OF  INFORMATION 
UNDER  THE  FREEDOM  OF 
INFORMATION  ACT 

■  1.  The  authority  citation  for  part  1602 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2996d(g):  5  U.S.C. 

552. 

■  2.  Paragraphs  (g)  and  (h)  of  §  1602.2 
are  revised  to  read  as  follows: 


§1602.2  Definitions. 

(g)  Records  means  books,  papers, 
maps,  photographs,  or  other 
documentary  materials,  regardless  of 
whether  the  format  is  physical  or 
electronic,  made  or  received  by  the 
Corporation  in  connection  with  the 
transaction  of  the  Corporation’s 
business  and  preserved  by  the 
Corporation  (either  directly  or 
maintained  by  a  third  party  under 
contract  to  the  Corporation  for  records 
management  purposes),  as  evidence  of 
the  organization,  functions,  policies, 
decisions  procedures,  operations,  or 
other  activities  of  the  Corporation,  or 
because  of  the  informational  value  of 
data  in  them.  The  term  does  not 
include,  inter  alia,  books,  magazines,  or 
other  materials  acquired  solely  for 
library  purposes. 

(h)  Representative  of  the  news  media 
means  any  person  or  entity  that  gathers 
information  of  potential  interest  to  a 
segment  of  the  public,  uses  its  editorial 
skills  to  turn  the  raw  materials  into  a 
distinct  work,  and  distributes  that  work 
to  an  audience.  In  this  clause,  the  term 
“news”  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  Examples 
of  news  media  entities  are  television  or 
radio  stations  broadcasting  to  the  public 
at  large  and  publishers  of  periodicals 
(but  only  if  such  entities  qualify  as 
disseminators  of  “news”)  who  make 
their  products  available  for  purchase  by 
or  subscription  by  or  free  distribution  to 
the  general  public.  These  examples  are 
not  all-inclusive.  Moreover,  as  methods 
of  news  delivery  evolve  (for  example, 
the  adoption  of  the  electronic 
dissemination  of  newspapers  through 
telecommunications  services),  such 
alternative  media  shall  be  considered  to 
be  news  media  entities.  A  freelance 
journalist  shall  be  regarded  as  working 
for  a  news  media  entity  if  the  journalist 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
entity,  whether  or  not  the  journalist  is 
actually  employed  by  the  entity.  A 
publication  contract  would  present  a 
solid  basis  for  such  an  expectation:  the 
Corporation  may  also  consider  the  past 
publication  record  of  the  requester  in 
making  such  a  determination. 
***** 

■  3.  Paragraph  (a)  of  §  1602.5  is  revised 
to  read  as  follows: 

§1602.5  Public  reading  room. 

(a)  The  Corporation  will  maintain  a 
public  reading  room  its  office  at  3333  K 
St.  NW.,  Washington,  DC,  20007.  This 
room  will  be  supervised  and  will  be 
open  to  the  public  during  the  regular 
business  hours  of  the  Corporation  for 


inspecting  and  copying  records 
described  in  paragraph  (b)  of  this 
section. 

***** 

■  4.  Paragraphs  (b)  and  (i)(l)and  (2)  of 
§  1602.8  are  revised  to  read  as  follows: 

§  1 602.8  Requests  for  records. 
***** 

(b)  Requests.  Requests  for  records 
under  this  section  shall  be  made  in 
writing,  with  the  envelope  and  the  letter 
or  e-mail  request  clearly  marked 
Freedom  of  Information  Act  Request. 

All  such  requests  shall  be  addressed  to 
the  Corporation’s  Office  of  Legal  Affairs 
or,  in  the  case  of  requests  for  records 
maintained  by  the  Office  of  Inspector 
General,  to  the  Office  of  Inspector 
General.  Requests  by  letter  shall  use  the 
address  given  in  §  1602.5(a).  E-mail 
requests  shall  be  addressed  to 
FOlA@lsc.gov  or,  in  the  case  of  requests 
for  records  maintained  by  the  Office  of 
Inspector  General,  FOlA@oig.lsc.gov. 
Any  request  not  marked  and  addressed 
as  specified  in  this  paragraph  will  be  so 
marked  by  Corporation  personnel  as 
soon  as  it  is  properly  identified,  and 
will  be  forwarded  immediately  to  the 
Office  of  Legal  Affairs,  or  as  appropriate, 
the  Office  of  Inspector  General.  A 
request  improperly  addressed  will  only 
be  deemed  to  have  been  received  as  in 
accordance  with  paragraph  (i)  of  this 
section.  Upon  receipt  of  an  improperly 
addressed  request,  the  General  Counsel 
or  designee  (or  Counsel  to  the  Inspector 
General  or  designee)  shall  notify  the 
requester  of  the  date  on  which  the  time 
period  began. 

***** 

(i) (l)(i)  The  General  Counsel  or 
designee,  upon  request  for  any  records 
made  in  accordance  with  this  section, 
except  in  the  case  of  a  request  for  Office 
of  Inspector  General  records,  shall  make 
an  initial  determination  of  whether  to 
comply  with  or  deny  such  request  and 
dispatch  such  determination  to  the 
requester  within  20  days  (excepting 
Saturdays,  Sundays  and  legal  public 
holidays)  after  receipt  of  such  request, 
except  for  unusual  circumstances,  in 
which  case  the  time  limit  may  be 
extended  for  up  to  10  working  days  by 
written  notice  to  the  requester  setting 
forth  the  reasons  for  such  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  dispatched. 

(ii)  In  the  case  of  a  request  for  any 
Office  of  Inspector  General  records 
made  in  accordance  with  this  section, 
the  Counsel  to  the  Inspector  General  or 
designee  shall  make  an  initial 
determination  of  whether  to  comply 
with  or  deny  such  request  and  dispatch 
such  determination  to  the  requester 
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within  20  days  (excepting  Saturdays, 
Sundays  and  legal  public  holidays)  after 
receipt  of  such  request,  except  for 
unusual  circumstances,  in  which  case 
the  time  limit  may  be  extended  for  up 
to  10  working  days  by  written  notice  to 
the  requester  setting  forth  the  reasons 
for  such  extension  and  the  date  on 
which  a  determination  is  expected  to  be 
dispatched. 

(i)(2)(i)  If  the  General  Counsel  or 
designee  determines  that  a  request  or 
portion  thereof  is  for  the  Office  of 
Inspector  General  records,  the  General 
Counsel  or  designee  shall  promptly  refer 
the  request  or  portion  thereof  to  the 
Office  of  Inspector  General  and  send 
notice  of  such  referral  to  the  requester. 

If  the  Counsel  to  the  Inspector  General 
or  designee  determines  that  a  request  or 
portion  thereof  is  for  Corporation 
records  not  maintained  by  the  Office  of 
Inspector  General,  the  Counsel  to  the 
Inspector  General  or  designee  shall 
promptly  refer  the  request  or  portion 
thereof  to  the  Office  of  Legal  Affairs  and 
send  notice  of  such  referral  to  the 
requester. 

Ui)  The  20-day  period  under 
paragraph  (i)(l)  of  this  section  shall 
commence  on  the  date  on  which  the 
request  is  first  received  by  the 
appropriate  Office  (the  Office  of  Legal 
Affairs  or  the  Office  of  Inspector 
General),  but  in  no  event  later  than  10 
working  days  after  the  request  has  been 
received  by  either  the  Office  of  Legal 
Affairs  or  the  Office  of  Inspector 
General.  The  20-day  period  shall  not  be 
tolled  by  the  Office  processing  the 
request  except  that  the  processing  Office 
may  make  one  request  to  the  requester 
for  information  pursuant  to  paragraph 
(c)  of  this  section  and  toll  the  20-day 
period  while  it  is  awaiting  such 
information  that  it  has  reasonably 
requested  from  the  reque.ster  under  this 
section:  or,  if  necessary  to  clarify  with 
the  requester  issues  regarding  fee 
assessment.  In  either  case,  the 
processing  Office’s  receipt  of  the 
requester’s  response  to  such  a  request 
for  information  or  clarification  ends  the 
tolling  period. 

•k  it  it  it  ie 

■  5.  Paragraph  (b)  introductory  text  of 
§  1602.9  is  revised  to  read  as  follows: 

§  1 602.9  Exemptions  for  withholding 
records. 

it  it  it  it  it 

(b)  In  the  event  that  one  or  more  of  the 
exemptions  in  paragraph  (a)  of  this 
section  apply,  any  reasonably  segregable 
portion  of  a  record  shall  be  provided  to 
the  requester  after  deletion  of  the 
portions  that  are  exempt.  The  amount  of 
information  deleted  and  the  exemption 
under  which  the  deletion  is  being  made 


shall  be  indicated  on  the  released 
portion  of  the  record,  unless  doing  so 
would  harm  the  interest  protected  by 
the  exemption  under  which  the  deletion 
is  made.  If  technically  feasible,  the 
amount  of  information  deleted  and  the 
exemption  under  which  the  deletion  is 
being  n»ade  shall  be  indicated  at  the 
place  in  the  record  where  the  deletion 
occurs. 

***** 

■  6.  Paragraph  (b)  of  §  1602.10  is  revised 
to  read  as  follows; 

§  1 602.1 0  Officials  authorized  to  grant  or 
deny  requests  for  records. 
***** 

(b)  The  General  Counsel  or  designee 
and  the  Counsel  to  the  Inspector 
General  or  designee  are  authorized  to 
grant  or  deny  requests  under  this  part. 

In  the  absence  of  a  Counsel  to  the 
Inspector  General,  the  Inspector  General- 
shall  name  a  designee  who  will  be 
authorized  to  grant  or  deny  requests 
under  this  part  and  who  will  perform  all 
other  functions  of  the  Counsel  to  the 
Inspector  General  under  this  part.  The 
General  Counsel  or  designee  shall 
consult  with  the  Office  of  the  Counsel 
to  the  Inspector  General  or  designee 
prior  to  granting  or  denying  any  request 
for  records  or  portions  of  records  which 
originated  with  the  Office  of  Inspector 
General,  or  which  contain  information 
which  originated  with  the  Office  of 
Inspector  General,  but  which  are 
maintained  by  other  components  of  the 
Corporation.  The  Counsel  to  the 
Inspector  General  or  designee  shall 
consult  with  the  Office  of  the  General 
Counsel  prior  to  granting  or  denying  any 
request  for  records  or  portions  of 
records  which  originated  with  any 
component  of  the  Corporation  other 
than  the  Office  of  Inspector  General,  or 
which  contain  information  which 
originated  with  a  component  of  the 
Corporation  other  than  the  Office  of 
Inspector  General,  but  which  are 
maintained  by  the  Office  of  Inspector 
General. 

■  7.  Paragraph  (b)  of  §  1602.13  is 
amended  by  redesignating  paragraph  (b) 
as  (b)(1)  and  adding  paragraph  (b)(2)  to 
read  as  follows; 

§1602.13  Fees. 

***** 

(b)  *  *  * 

(2)  If  no  unusual  circumstances,  as  set 
forth  in  §  1602.8  apply,  for  requests 
received  on  or  after  December  31,  2008, 
if  LSC  has  failed  to  comply  with  the 
time  limits  set  forth  in  that  section, 
otherwise  applicable  search  fees  will 
not  be  charged  to  a  requester.  In  such 
cases,  if  the  requester  is  a  representative 


of  the  news  media,  otherwise  applicable 
duplication  fees  will  not  be  charged. 

Victor  M.  Fortuno, 

Vice  President  and  General  Counsel. 

[FR  Doc.  E8-26961  Filed  11-14-08;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  05-62:  WT  Docket  No.  02- 
55;  FCC  08-244] 

Amendment  of  the  Commission’s 
Rules  To  Improve  Public  Safety 
Communications  in  the  800  MHz  Band, 
and  to  Consolidate  the  800  MHz  and 
900  MHz  Business  and  Industrial/Land 
Transportation  Pool  Channels 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission 
(Commission)  retains  the  current  site- 
based  licensing  paradigm  for  the  900 
MHz  B/ILT  spectrum,  and  declines  to 
adopt  competitive  bidding  rules  or 
geographic  service  areas  for  the 
licensing  of  900  MHz  B/ILT  “white 
space:’’  adopts  interference  protection 
rules  applicable  to  all  licensees 
operating  in  the  900  MHz  B/ILT 
spectrum;  and  lifts,  on  a  rolling  basis, 
the  freeze  placed  on  applications  for 
new  900  MHz  B/ILT  licenses  in 
September  2004,  the  lift  being  tied  to 
the  completion  of  rebanding  in  each  800 
MHz  National  Public  Safety  Planning 
Advisory  Committee  (NPSPAC)  region. 
The  Commission  takes  these  actions  to 
balance  the  needs  of  incumbent  900 
MHz  B/ILT  licensees  and  commercial 
providers  that  operate  in  the  spectrum. 
DATES:  Effective  December  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Connelly, 

Michael.  ConnelIy@FCC.gov,  Mobility 
Division,  Wireless  Telecommunications 
Bureau,  (202)  418-0620,  or  TTY  (202) 
418-7233.  For  additional  information 
concerning  the  Paperwork  Reduction 
Act  information  collection  requirements 
contained  in  this  document,  contact 
Judith  Boley  at  202-418-0214,  or  via  the 
Internet  at  PRA@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission’s  Report 
and  Order  (R&'O),  FCC  08-244,  adopted 
October  9,  2008,  and  released  October 
22,  2008.  The  full  text  of  the  R&'O  is 
available  for  public  inspection  and 
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copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  445  12th  St.,  SW.,  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Commission’s  duplicating 
contractor.  Best  Copying  and  Printing, 
Inc.  (BCPI),  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  202-488-5300,  facsimile 
202-488-5563,  or  you  may  contact  BCPI 
at  its  Web  site:  http:// 
www.BCPIWEB.com.  When  ordering 
documents  from  BCPI,  please  provide 
the  appropriate  FCC  document  number, 
FCC  08-244,  for  the  BS-O.  The  BB-O  is 
also  available  on  the  Internet  at  the 
Commission’s  Web  site  through  its 
Electronic  Document  Management 
System  (EDOCS):  http:// 
hraunfoss.fcc.gov/edocs_public/ 
SilverStream/Pages/edocs.html. 

Paperwork  Reduction  Act  of  1995 
Analysis 

The  RBO  does  not  contain  new  or 
modified  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA),  Public 
Law  104-13.  In  addition,  it  does  not 
contain  any  new  or  modified 
“information  collection  burden  for 
small  business  concerns  with  fewer  than 
25  employees,”  pursuant  to  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  see  44  U.S.C. 
3506(c)(4). 

Synopsis  of  Report  and  Order 
/.  Background 

1.  In  1986,  the  Commission 
established  a  pool  structure  for  the  900 
MHz  PLMR  spectrum  and  allocated  2.5 
MHz  for  the  Industrial/Land 
Transportation  Pool  (99  channels)  and 
2.5  MHz  for  the  Business  Pool  (100 
channels)  (collectively,  the  B/ILT  Pools) 
at  51  FR  37398,  Oct.  22,  1986.  The  B/ 
ILT  Pools  were  established  for  use  by 
site-by-site  licensees  engaged  in 
commercial  activities,  the  operation  of 
educational,  philanthropic,  or 
ecclesiastical  institutions,  clergy 
activities,  or  the  operation  of  hospitals, 
clinics,  or  medical  associations.  In 
addition,  eligibility  was  also  provided 
for  any  corporations  furnishing 
nonprofit  radio  communication  service 
to  its  parent  corporation  or  subsidiary. 
Currently,  applications  for  use  of  the  B/ 
ILT  frequencies  are  limited  to  private, 
internal  use  systems. 

2.  In  its  800  MHz  Report  and  Order 
(800  MHz  RBO)  at  69  FR  67823,  Nov. 

22,  2004,  the  Commission  adopted 
significant  technical  and  procedural 
measures  designed  to  address  the 
problem  of  interference  to  public  safety 


communications  in  the  800  MHz  band. 
As  part  of  its  reconfiguration  plan  at  800 
MHz,  the  Commission  consolidated  the 
B/ILT  Pools  in  the  800  MHz  and  900 
MHz  bands,  allowing  any  eligible  B/ILT 
licensee  to  be  licensed  on  the 
consolidated  channels.  The  Commission 
also  provided  for  additional  flexibility 
in  the  900  MHz  band  by  allowing  900 
MHz  PLMR  licensees  to  initiate  CMRS 
operations  on  their  currently  authorized 
spectrum  or  to  assign  their 
authorizations  to  others  for  CMRS  use. 
The  Commission  reasoned  that  since  it 
permitted  CMRS  use  of  PLMR 
frequencies  in  the  800  MHz  land  mobile 
band,  similar  rules  should  apply  in  the 
900  MHz  land  mobile  spectrum,  in  the 
interest  of  regulatory  symmetry.  The 
Commission  also  noted  that  in  order  to 
provide  the  “green  space”  necessary  to 
effect  reconfiguration  of  the  800  MHz 
band,  some  operations  may  need  to  shift 
from  the  800  MHz  to  900  MHz  band. 

3.  In  September  2004,  the  Bureau 
issued  a  Public  Notice  freezing 
acceptance  of  applications  for  new  900 
MHz  B/ILT  licenses  until  further  notice. 
The  Wireless  Telecommunieations 
Bureau  (the  Bureau)  indicated  that  an 
exceptionally  large  number  of 
applications  for  900  MHz  authorizations 
had  been  filed  subsequent  to  the  release 
of  the  800  MHz  RBO,  which  allowed 
900  MHz  B/ILT  licensees  to  initiate 
commercial  operations  on  their  licensed 
spectrum  or  to  assign  their 
authorizations  to  others  for  commercial 
use.  The  Bureau  noted  its  concern  that 
additional  such  filings  might 
compromise  the  ability  to  accommodate 
displaced  systems  while  the  800  MHz 
band  is  reconfigured  to  abate 
unacceptable  interference  to  public 
safety,  critical  infrastructure,  and  other 
“high  site”  800  MHz  systems.  The 
Bureau  determined  that  applications  for 
modification  of  existing  facilities, 
assignment  of  license,  or  transfer  of 
control  of  a  licensee  would  continue  to 
be  accepted,  subject  to  applicable  rules 
regarding  eligibility,  loading,  and  other 
requirements.  In  addition,  applicants 
were  advised  that  they  might  have 
recourse  via  the  Commission’s  waiver 
provisions  to  request  an  exception  to  the 
freeze. 

4.  The  Commission  adopted  a  Notice 
of  Proposed  Rulemaking  (NPRM)  at  70 
FR  13,143,  March  18,  2005,  in  WT 
Docket  05-62  proposing  to  amend  it’s 
rules  to  facilitate  more  flexible  use  of 
the  900  MHz  B/ILT  band  and  to  license 
any  remaining  spectrum  in  the  band 
using  a  geographic  area  licensing 
scheme.  The  NPRM  also  sought 
comment  on  defining  the  rights  of  B/ILT 
licensees  already  operating  on  the  900 
MHz  B/ILT  frequencies,  and  on  using 


competitive  bidding  rules,  in  the  event 
mutually  exclusive  applications  were 
filed  for  the  proposed  900  MHz 
geographic  licenses.  The  Commission 
also  reaffirmed  the  Bureau’s  freeze  on 
new  applications  for  900  MHz  B/ILT 
licenses,  concluding  that  allowing  the 
continued  filing  of  applications  for  new 
900  MHz  B/ILT  licenses  during  the 
rulemaking  period  might  limit  the 
effectiveness  of  the  decisions  ultimately 
made  in  WT  Docket  No.  05-62.  In 
response  to  the  NPRM,  the  Commission 
received  20  comments,  ten  reply 
comments,  and  numerous  ex  parte 
filings. 

II.  Discussion 

A.  Retention  of  Site-Based  Licensing  for 
900  MHz  B/ILT  Channels 

5.  In  the  RBO,  the  Commission 
retained  the  current  site-based  licensing 
paradigm  for  new  applications  for  900 
MHz  B/ILT  licenses,  declining  to  adopt 
at  this  time  the  geographic  area  and 
competitive  bidding  licensing  rules  and 
policies  proposed  in  the  NPRM.  There, 
the  Commission  proposed  service  rules 
for  900  MHz  B/ILT  channels  to  provide 
licensees  with  the  flexibility  to  employ 
the  spectrum  for  any  use  permitted  by 
the  United  States  Table  of  Frequency 
Allocations  contained  in  part  2  of  our 
rules  (i.e.,  fixed  or  mobile  services).  The 
Commission  tentatively  concluded  to 
adopt  a  geographic  area  licensing 
scheme  for  the  900  MHz  B/ILT  spectrum 
because  such  an  approach  would  be 
consistent  with  flexible  use 
management  principles,  and  requested 
comment  on  that  tentative  conclusion. 

6.  Some  commenters  supported 
competitive  bidding  and  flexible  use 
rules  (including  geographic  area 
licensing)  for  all  unlicensed  900  MHz  B/ 
ILT  spectrum.  For  example,  Nextel 
asserted  that  the  existing  900  MHz  B/ 
ILT  access  rules  are  limiting,  inefficient, 
and  a  gross  underutilization  of  spectrum 
that,  if  unchanged,  would  impede  the 
ability  of  the  marketplace  to  respond  to 
consumer  demand.  While  conceding 
that  there  may  be  circumstances  under 
which  the  Commission  may  need  to  “set 
aside”  spectrum  for  particular  uses  in 
order  to  achieve  important  public 
interest  goals,  Nextel  notes  the 
Commission  has  in  the  past  decade 
adopted  flexible  and  competitive 
licensing  policies  to  promote  an 
innovative  marketplace,  and  that 
auctioning  all  unused  900  MHz  B/ILT 
spectrum  will  facilitate  successful  800 
MHz  reconfiguration. 

7.  The  majority  of  commenters 
opposed  using  competitive  bidding  to 
license  the  remaining  900  MHz  B/ILT 
spectrum  using  geographic  service 
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areas,  many  of  whom  urge  the 
Commission,  if  it  were  to  conduct  an 
auction,  to  set  aside  some  portion  of 
currently  unlicensed  900  MHz  B/ILT 
white  space  for  traditional  B/ILT  use. 

For  example,  the  Joint  Commenters 
contended  that  auctioning  all  900  MHz 
B/ILT  white  space  was  tantamount  to  a 
“complete  loss”  of  the  900  MHz  band 
for  incumbent  B/ILT  licensees,  and 
would  “strand”  incumbents  at  their 
existing  capacity  levels  and  service 
areas.  The  Joint  Commenters  questioned 
whether  the  public  interest  truly  is  best 
served  by  allocating  all  unencumbered 
spectrum  for  cell  phones  and  utilizing 
spectrum  auctions  in  light  of  the  growth 
needs  of  traditional  B/ILT  licensees.  In 
the  event  the  Commission  were  to 
decide  to  auction  and  license  all 
available  900  MHz  B/ILT  white  space, 
the  Joint  Commenters  urge  the 
Commission  to  reserve  some  spectrum 
for  continued  site-based  licensing  under 
current  eligibility  requirements. 

8.  The  Commission  found  that  the 
record,  as  developed  in  the  docket, 
supports  retention  of  the  current  site- 
based  licensing  formula  for  the  900  MHz 
B/ILT  spectrum,  and  therefore  declined 
to  adopt  competitive  bidding  rules  or 
geographic  service  areas  to  license  900 
MHz  B/ILT  “white  space.”  It  was 
persuaded  by  the  record  that  the 
dedicated  spectrum  allotted  to  B/ILT 
licensees  at  900  MHz  represents  one  of 
the  few  remaining  opportunities  for 
such  licensees  to  obtain  much-needed 
spectrum,  noting  geographic-based 
service  area  licensing  in  lieu  of  site- 
based  licensing  would  do  little  in  terms 
of  meeting  the  needs  of  current  and 
future  900  MHz  B/ILT  licensees,  many 
of  whom  would  be  forced  co  acquire  at 
auction  more  spectrum  than  what  they 
actually  need,  or  can  afford,  to  ensure 
that  they  have  adequate  spectrum 
necessary  for  wireless 
telecommunications  systems  to  support 
their  operations.  Even  if  a  traditional 
900  MHz  B/ILT  licensee  determined 
that  it  was  fiscally  responsible  to 
acquire  a  geographic-based  license,  the 
Commission  remained  concerned  that 
portions  of  the  acquired  spectrum 
would  remain  unused  and  undervalued, 
precisely  the  result  the  Commission 
sought  to  avoid  when  it  opened  this 
proceeding. 

9.  A  significant  underlying  rationale 
for  proposing  geographic  service  areas 
and  competitive  bidding  rules  to  license 
900  MHz  B/ILT  spectrum  white  space 
was  the  need  to  facilitate  800  MHz 
rebanding,  on  the  theory  that  800  MHz 
commercial  licensees  would  need  to 
relocate  to  a  band  with  similar  spectral 
characteristics.  Sprint  Nextel,  an  800 
MHz  commercial  licensee,  has  indicated 


that  it  has  acquired  hundreds  of  900 
MHz  B/ILT  site-based  licenses,  and  will 
continue  to  acquire  such  licenses,  in 
order  to  support  800  MHz  rebanding.  In 
addition.  Sprint  Nextel  has  obtained 
special  temporary  authority  (STA)  from 
the  Commission  to  operate  on  a 
temporary  basis  on  900  MHz  B/ILT 
spectrum  in  order  to  support  its  800 
MHz  rebanding  efforts.  Finally,  Sprint 
Nextel  is  using  spectrum  leasing 
arrangements  as  a  means  for  obtaining 
900  MHz  B/ILT  spectrum  to  be  used  on 
a  time-limited  basis  to  facilitate  800 
MHz  rebanding.  Those  options  remain 
open  to  Sprint  Nextel  under  the  action 
the  Commission  took  in  the  RB-O.  In 
light  of  the  opportunities  Nextel  has  for 
obtaining  900  MHz  B/ILT  spectrum  to 
support  its  800  MHz  rebanding 
activities,  adoption  of  geographic  area 
licensing  and  competitive  bidding  rules 
for  900  MHz  B/ILT  spectrum  is  no 
longer  essential  to  the  success  of  the  800 
MHz  rebanding  process,  and  may  in  fact 
impede  the  effective  use  of  this 
spectrum  by  many  other  incumbents 
and  potential  licensees  in  the  900  MHz 
B/ILT  band.- 

B.  Interference  Protection  in  the  900 
MHz  B/ILT  Band 

10.  In  the  NPRM,  the  Commission 
proposed  requiring  geographic  area 
licensees  to  afford  the  same  protection 
to  incumbent  900  MHz  B/ILT  systems 
that  900  MHz  SMR  MTA  licensees  must 
currently  provide  to  incumbents.  The 
Commission  also  asked  if  additional 
interference  protection  requirements 
were  necessary  and,  if  so,  what 
additional  rules  should  apply  and  why. 
The  Commission  specifically  asked 
whether  the  overall  approach  to 
interference  protection  should  be 
modified  to  include  the  interference 
abatement  requirements  mandated  in 
the  800  MHz  Rd-O,  or  an  enhanced  or 
voluntary  Best  Practices  approach  to 
address  potential  interference  in  this 
band. 

11.  A  number  of  commenters  urged 
adoption  of  the  same  or  similar 
interference  abatement  requirements  for 
the  900  MHz  B/lLT  spectrum  as  those 
previously  established  for  a  post- 
rebanded  800  MHz  environment  in  the 
800  MHz  RBO.  In  initial  comments  in 
this  proceeding,  for  example,  the  Joint 
Commenters  asserted  that  it  is 
imperative  that  incumbents  be 
adequately  protected  from  interference 
caused  by  new  (commercial)  entrants. 
They  also  asserted  there  is  reason  to 
believe  the  introduction  of  commercial 
cellular  networks  into  the  900  MHz 
bands  would  cause  harmful  interference 
to  incumbents  in  the  bands.  AAR  also 
urges  adoption  of  the  800  MHz 


interference  abatement  rules.  In  a 
subsequent  ex  parte  presentation,  the 
Joint  Commenters,  joined  by  Enterprise 
Wireless  Alliance  and  United  Parcel 
Service,  urged  that  §  90.672(a)  of  the 
Commission’s  rules  regarding 
unacceptable  interference  to  non- 
cellular  800  MHz  licensees  from  800 
MHz  cellular  systems  or  part  22  cellular 
systems  be  amended  to  include  900 
MHz  B/ILT  spectrum.  Section  90.672(a) 
defines  “unacceptable  interference”  as 
occurring  when  a  fully  operational 
transceiver  receives  minimum  median 
desired  signal  strengths  of  — 104/  — 101 
dBm,  as  measured  at  the  radio 
frequency  (RF)  input  of  the  receiver  of 
a  mobile/portable  unit,  and  when  a 
voice  transceiver  receives  an  undesired 
signal  or  signals  that  cause  the 
measured  Carrier  to  Noise  plus 
Interference  (C/(I+N))  ratio  of  a  receiver 
to  be  less  than  20  dB. 

12.  Sprint  Nextel  opposed 
implementing  the  same  standards  in  900 
MHz  B/ILT  spectrum  as  the  Commission 
adopted  for  post-rebanded  800  MHz 
spectrum.  Initially,  in  responding  to  the 
proposals  set  out  in  the  NPRM,  Nextel 
asserted  that  new  900  MHz  B/ILT 
geographic  area  licensees  should 
provide  the  same  level  of  protection  to 
co-channel  900  MHz  B/ILT  incumbents 
that  900  MHz  SMR  licensees  must 
provide,  and  that  incumbents  are 
entitled  to  protection  within  their 
originally-licensed  40  dBp  V/m  field 
strength  contours.  Further,  it  urges 
voluntary  “Best  Practices”  and  a 
commitment  by  900  MHz  CMRS 
licensees  to  cooperate  on  a  case-by-case 
basis  with  incumbent  900  MHz  B/ILT 
licensees.  Nextel  cautioned  strongly 
against  adopting  the  interference 
abatement  requirements  adopted  in  the 
800  MHz  RBrO,  on  the  grounds  that  there 
are  no  public  safety  channels  allocated 
at  900  MHz;  that  incumbents  can 
finance  robust,  interference-resistant 
systems;  that  there  have  been  no 
complaints  regarding  Sprint  Nextel ’s 
dual  band  800  MHz/900  MHz  Enhanced 
Specialized  Mobile  Radio  (ESMR) 
system  (operating  since  2002);  and  that 
to  adopt  the  800  MHz  interference 
measures  for  the  900  MHz  white  space 
would  impose  substantial  operational 
burdens  on  geographic  licensees,  and 
would  be  contrary  to  the  FCC’s  flexible 
use  policies.  In  a  subsequent  ex  parte 
presentation.  Sprint  Nextel  suggested 
that,  to  the  extent  the  Commission  looks 
to  the  800  MHz  rebanding  proceeding 
for  guidance  regarding  interference 
protection  standards  and  practices  for 
the  900  MHz  B/ILT  spectrum,  the 
interference  protection  standards  that 
apply  to  the  800  MHz  band’s  interleaved 
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spectrum  during  the  transition  to 
spectral  segregation  would  be  more 
appropriate  than  the  standards  to  be 
applied  when  the  rebanding  is 
completed.  Sprint  Nextel  avers  that  the 
interference  abatement  protection  it  has 
to  extend  in  an  interleaved 
environment,  during  the  rebanding 
transition,  while  lojver  than  the 
protection  afforded  post-rebanding,  is  a 
more  comparable  standard  in  light  of 
the  nature  of  operations  in  the  900  MHz 
B/ILT  band. 

13.  The  Commission  noted  that  in  the 
800  MHz  Supplemental  Report  and 
Order,  70  FR  6757,  Feb.  8,  2005,  in  the 
800  MHz  rebanding  proceeding,  it  had 
acknowledged  that  the  rules  adopted  for 
a  post-rebanded  environment  could 
impose  substantial  operational 
restrictions  on  ESMR  carriers  operating 
in  the  interleaved  channels  prior  to 
completion  of  band  reconfiguration,  and 
that  field  experience  had  shown  that  a 
lesser  standard,  while  less  “complete,” 
could  nevertheless  provide  meaningful 
interference  protection  during 
transition.  The  Commission  therefore 
waived  §§  22.970(a)  and  90.672(a)  of  its 
rules  until  band  reconfiguration  was 
complete  in  a  particular  NPSPAC 
region.  In  waiving  the  rules,  the 
Commission  determined  that,  during  the 
interim  transition  period,  non-cellular 
systems  would  enjoy  interference 
protection  for  signal  strengths  of  —  85 
dBm  for  portables  and  -  88  dBm  for 
mobiles.  While  noting  that  these  levels 
were  not  universally  applauded,  the 
Commission  observed  that  they  were 
supported  by  Nextel  and  several 
commercial,  private,  and  public  safety 
members  of  the  800  MHz  community. 
The  Commission  found  a  direct 
relationship  between  these  interim 
interference  protection  levels  and  the 
ability  of  ESMR  and  cellular  carriers  to 
serve  their  subscribers  adequately,  a 
factor  affecting  both  the  public’s  access 
to  wireless  services  and  the  viability  of 
a  carrier’s  business. 

14.  Noting  that  a  spectrally 
interleaved  environment,  where 
technically  different  systems  operate  on 
a  co-channel  and/or  adjacent  channel 
basis,  is  developing  within  the  900  MHz 
band,  the  Commission  adopted 
standards  in  the  R&'O  based  on  the 
standards  it  had  implemented  for  the 
rebanding  transition  period  in  the  800 
MHz  band.  Specifically,  all  licensees 
operating  in  the  900  MHz  B/ILT 
frequencies  are  entitled  to  interference 
protection  for  portable/hand-held  units 
with  a  minimum  median  desired  signal 
strength  of  -  85  dBm  and  for  mobile/ 
vehicular  units  with  a  minimum  median 
desired  signal  strength  of  -  88  dBm. 
Similar  to  the  Commission’s  observation 


in  the  context  of  800  MHz  rebanding,  it 
concluded  that  these  values  likewise  are 
“within  the  range  of  reason”  for 
providing  meaningful  interference 
protection  for  all  licensees  operating  on 
900  MHz  B/ILT  frequencies.  The 
Commission  adopted  a  revision  to 
§  90.672  of  it’s  rules  that  provides  that 
unacceptable  interference  will  be 
deemed  to  occur  to  operations  in  the 
900  MHz  B/ILT  band  where,  assuming 
all  other  conditions  as  provided  in  the 
amended  rule  section  are  met,  a  voice 
transceiver  is  receiving  an  undesired 
signal  or  signals  that  cause  the 
measured  Carrier  to  Noise  plus 
Interference  (C/(I+N))  ratio  of  the 
transceiver’s  received  to  be  less  than  17 
dB.  As  with  the  median  desired  signal, 
the  value  the  Commission  adopted  for 
this  ratio  is  consistent  with  the  value 
that  is  applicable  to  the  800  MHz  band 
during  the  rebanding  transition.  Finally, 
the  Commission  adopted  the  proposal 
put  forth  by  the  Joint  Commenters  for 
establishing  minimum  receiver 
standards  for  mobile  and  portable  units 
used  in  the  900  MHz  B/ILT  band:  60  dB 
intermodulation  rejection  ratio;  60  dB 
adjacent  channel  rejection:  and  — 116 
dBm  reference  sensitivity.  These 
minimum  receiver  standards  are  part  of 
the  package  of  rule  provisions  designed 
to  guard  against  unacceptable 
interference  in  the  900  MHz  B/ILT  band. 

C.  Lifting  the  Freeze  Place  on 
Applications  for  New  900  MHz  B/ILT 
Licenses 

15.  The  Bureau  imposed  a  freeze  on 
the  acceptance  of  applications  for  new 
900  MHz  B/ILT  licenses  in  September 
2004  at  19  FCC  Red  18277  (WTB  2004), 
and  the  Commission  affirmed  that  freeze 
in  the  NPRM.  Because  the  Commission 
is  concluding  WT  Docket  05-62,  and  in 
light  of  the  actions  it  took  in  the  R&'O, 
the  Commission  lifted  the  freeze  placed 
on  the  filing  of  applications  for  new  900 
MHz  B/ILT  authorizations.  Specifically, 
the  freeze  will  be  lifted  in  a  NPSPAC 
region  six  months  after  rebanding  is 
complete  in  that  particular  NPSPAC 
region.  The  Commission  believes  this 
approach  best  balances  the  demands  for 
900  MHz  B/ILT  spectrum,  including  the 
ongoing  needs  of  Nextel  for  access  to 
this  spectrum  to  support  its  rebanding 
efforts.  As  of  October  9,  2008,  the 
Commission  has  granted  special 
temporary  authorizations  to  Sprint 
Nextel  to  operate  temporarily  on  900 
MHz  B/ILT  spectrum  in  101  markets  in 
order  to  provide  “green  space” 
necessary  to  enable  the  relocation  of  800 
MHz  incumbents  during  the 
reconfiguration  of  this  band.  The 
Commission  is  concerned  that  lifting  the 
900  MHz  B/ILT  application  freeze  in  its 


entirety  at  this  time  could  jeopardize 
Nextel’s  800  MHz  rebanding  efforts. 
Accordingly,  we  will  not  lift  the  freeze 
in  a  particular  NPSPAC  region  until  six 
months  after  the  date  that  rebanding  is 
completed  in  that  particular  region.  We 
believe  that  this  timeframe  will  provide 
Nextel  a  reasonable  opportunity  to 
relocate  its  facilities  off  the  900  MHz  B/ 
ILT  frequencies  it  is  now  using  under 
special  temporary  authority.  In  order  to 
avoid  any  confusion  regarding  the  date 
when  the  900  MHz  B/ILT  application 
freeze  is  lifted  in  any  particular 
NPSPAC  region,  the  Commission 
directed  the  Bureau,  in  coordination 
with  the  Public  Safety  and  Homeland 
Security  Bureau,  to  provide  public 
notice  as  to  when  the  freeze  will  end 
within  60  days  of  rebanding  being 
completed  within  a  specific  NPSPAC 
region. 

16.  In  addition,  the  Commission  noted 
there  may  be  situations  in  which  an 
applicant  seeks  a  900  MHz  B/ILT 
authorization  for  spectrum  in  a  NPSPAC 
region  where  the  freeze  has  been  lifted 
that  could  extend  the  applicant’s  service 
contour  into  an  adjacent  NPSPAC  region 
where  the  freeze  has  not  been  lifted.  In 
such  a  case,  the  applicant  may  file  a 
waiver  request  to  allow  its  coverage  to 
extend  into  the  NPSPAC  region  in 
which  the  freeze  remains  in  effect, 
provided  the  overlapping  coverage  area 
is  limited  and  would  not  disrupt 
Nextel’s  rebanding  efforts  in  the  region. 
Further,  the  Commission  reminded 
potential  900  MHz  B/ILT  applicants 
that,  under  the  applicable  rules,  co¬ 
channel  frequency  usage  in  a  NPSPAC 
region  where  the  freeze  has  not  yet  been 
lifted  may  limit  the  geographic  area  in 
which  applications  can  be  permissibly 
filed  in  a  NPSPAC  region  where  the 
freeze  is  no  longer  in  effect. 

III.  Conclusion 

17.  In  the  R&'O,  the  Commission 
decided  to  retain  site-based  licensing  for 
the  900  MHz  B/ILT  band,  believing  this 
action  will  help  ensure  the  continued 
viability  of  900  MHz  B/ILT 
communications  operations,  which  play 
an  essential  role  in  emergencies,  critical 
infrastructure  operations,  homeland 
security,  and  the  U.S.  economy.  At  the 
same  time,  Nextel  will  retain  a  number 
of  mechanisms  to  access  900  MHz  B/ILT 
spectrum  to  be  used  as  “green  space” 
during  the  course  of  the  800  MHz 
rebanding  process.  The  Commission 
also  adopted  interference  standards  that 
will  help  to  facilitate  interference-free 
operation  in  this  band  and 
accommodate  the  range  of  licensees 
operating  in  this  band.  Finally,  the 
Commission  lifted  the  freeze  on  the 
filing  of  applications  for  new  900  MHz 
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B/ILT  licenses  in  each  800  MHz 
NPSPAC  region  six  months  after  800 
MHz  rebanding  is  completed  in  that 
region.  The  Commission  believes  that  its 
actions  in  this  proceeding  achieve  a 
balance  of  competing  interests  that  will 
best  serve  the  needs  of  the  public. 

A^.  Procedural  Matters 

A.  Regulatory  Flexibility  Act 

18.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  the 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis  (FRFAj 
of  the  possible  significant  economic 
impact  on  small  entities  of  the  policies 
and  rules  adopted  in  this  RErO.  The 
analysis  is  found  in  an  appendix  to  the 
R&-0. 

B.  Congressional  Review  Act 

19.  The  Commission  will  send  a  copy 
of  the  R&-0  to  Congress  and  the 
Government  Accountability  Office 
pursuant  to  the  Congressional  Review 
Act,  see  5  U.S.C.  801{a)(l)(A)._ 

C.  Accessible  Formats 

20.  Accessible  formats  of  the  R&'O 
(Braille,  large  print,  electronic  files, 
audio  format),  are  available  to  persons 
with  disabilities  by  sending  an  e-mail  to 
fcc504@fcc.gov  or  by  calling  the 
Consumer  &  Governmental  Affairs 
Bureau  at  202-418-0530  (voice),  202- 
418-0432  (TTY).  The  R&O  can  also  be 
downloaded  at  http:/ /ww'w.fcc.gov. 

V.  Final  Regulatory  Flexibility  Act 
Analysis 

21.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  an  Iiiitial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Proposed  Rulemaking  (NPRM). 
The  Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM, 
including  comment  on  the  IRFA.  This 
present  Final  Regulatory  Flexibility 
Analysis  (FRF A)  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the  Rules 

22.  In  the  R&'O,  the  Commission  takes 
three  actions:  First,  it  retains  the  current 
site-based  licensing  paradigm  for  the 
199  channels  allocated  to  the  Business 
and  Industrial  Land  Transportation  (B/ 
ILT  Pool)  in  the  896-901/935-940  MHz 
(900  MHz)  band  (900  MHz  B/ILT  Pool) 
and  declines  to  adopt  competitive 
bidding  rules  or  geographic  service 
areas  for  the  900  MHz  B/ILT  “white 
space;”  second,  it  amends  part  90  of  the 
Commission’s  rules  to  establish 
interference  protection  rules  for 
licensees  operating  in  the  900  MHz  B/ 
ILT  Pool;  and  third,  it  lifts,  on  a  rolling 
basis,  the  freeze  on  applications  for  new 
licenses  in  the  900  MHz  B/ILT  Pool. 


23.  Regarding  retention  of  the  current 
site-based  licensing  paradigm,  the 
spectrum  allotted  to  900  MHz  B/ILT 
licensees  is  one  of  the  few  remaining 
area  where  such  licensees  can  obtain 
spectrum  essential  to  their  safe  and 
efficient  operation;  transitioning  to 
geographic  area  licensing  could  in  many 
cases  frustrate  normal  B/ILT  system 
growth.  Traditional  B/ILT  licensees 
have  a  vital  communications  role  in 
safeguarding  critical  infrastructure  (Cl) 
industries,  including  such  varied  and 
critical  industries  as  utilities,  land 
transportation,  manufacturers/industry , 
and  petro-chemical.  Finally,  an 
important  rationale  for  originally 
proposing  to  adopt  geographic  service 
areas  and  competitive  bidding  processes 
was  to  facilitate  rebanding  at  800  MHz 
by  allowing  Sprint  Nextel  to  relocate  to 
spectrally-similar  900  MHz  B/ILT 
spectrum.  Through  a  combination  of 
acquisition  of  site-based  licenses, 
special  temporaty  authorizations,  and 
spectrum  leasing  at  900  MHz,  Sprint 
Nextel  appears  to  have  acquired 
sufficient  spectrum  at  900  MHz  to  allow 
it  to  proceed  with  the  800  MHz 
rebanding,  and  the  Commission 
concludes  that  geographic  licensing  and 
competitive  bidding  rules  are  not  now 
essential  to  the  success  of  800  MHz 
rebanding. 

24.  Regarding  amending  part  90  of  the 
Commission’s  rules  to  establish 
interference  protection  standards,  the 
environment  at  900  MHz  is  similar  to 
the  spectrally  interleaved  environment 
that  exists  today  at  800  MHz  during  the 
current  rebanding  transition  period.  In 
the  800  MHz  Supplemental  Report  and 
Order,  the  Commission  adopted  an 
“interim”  interference  protection 
standard  that  cellular  licensees  need  to 
afford  non-cellularized  systems  prior  to 
the  completion  of  rebanding.  Because 
the  900  MHz  band  has  and  will 
continue  to  include  systems  employing 
different  technologies  and  with  different 
operational  characteristics  that  are 
spectrally  interleaved,  the  800  MHz 
“interim”  environment  is  sufficiently 
similar  to  the  900  MHz  spectrum 
environment  that  the  rules  the 
Commission  adopted  for  use  during  the 
800  MHz  rebanding  transition  are 
appropriate  for  the  900  MHz  B/ILT 
spectrum. 

25.  Regarding  lifting  the  freeze  on 
applications  for  new  licenses  in  the  900 
MHz  B/ILT  Pool,  the  freeze  placed  on 
applications  for  new  900  MHz  B/ILT 
licenses  in  September  2004  will  be 
lifted  on  a  rolling  basis,  tied  to  the 
completion  of  rebanding  in  each  800 
MHz  National  Public  Safety  Planning 
Advisory  Committee  (NPSPAC)  region. 
Specifically,  the  freeze  will  be. lifted  in 


a  NPSPAC  region  six  months  after 
rebanding  is  complete  in  that  particular 
NPSPAC  region.  "The  Commission  will 
provide  notice  to  the  public  regarding 
the  date  on  which  the  freeze  will  be 
lifted  in  each  NPSPAC  region  after 
rebanding  concludes  in  that  region. 
Accepting  applications  for  new 
authorizations  on  a  rolling  basis  best 
balance  the  demands  for  900  MHz  B/ILT 
spectrum,  including  the  ongoing  needs 
of  Sprint  Nextel  for  access  to  this 
spectrum  to  support  its  rebanding 
efforts.  Lifting  tbe  freeze  on  a  rolling 
basis,  with  a  six-month  “grace  period,” 
will  provide  Sprint  Nextel  a  reasonable 
opportunity  to  relocate  its  facilities  off 
tbe  900  MHz  B/ILT  frequencies  it  is  now 
using  under  special  temporary 
authority. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

26.  No  comments  or  reply  comments 
were  filed  in  direct  response  to  the 
IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Rules  Will  Apply 

27.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules  and  policies,  if 
adopted.  The  RFA  generally  defines  the 
term  “small  entity”  as  having  the  same 
meaning  as  the  terms  “small  business,” 
“small  organization,”  and  “small 
governmental  jurisdiction.”  In  addition, 
the  term  “small  business”  has  the  same 
meaning  as  the  term  “small  business 
concern”  under  the  Small  Business  Act. 
A  “small  business  concern”  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA. 

28.  Small  Businesses.  Nationwide, 
there  are  a  total  of  approximately  22.4 
million  small  businesses,  according  to 
SBA  data. 

29.  Small  Organizations.  Nationwide, 
there  are  approximately  1.6  million 
small  organizations. 

30.  Small  Governmental  Jurisdictions. 
The  term  “small  governmental 
jurisdiction”  is  defined  as  “governments 
of  cities,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  fifty 
thousand.”  As  of  2002,  there  were 
approximately  87,525  governmental 
jurisdictions  in  the  United  States.  This 
number  includes  38,967  county 
governments,  municipalities,  and 
townships,  of  which  37,373 
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(approximately  95.9%)  have 
populations  of  fewer  than  50,000,  and  of 
which  1,594  have  populations  of  50,000 
or  more.  Thus,  we  estimate  the  number 
of  snfhll  governmental  jurisdictions 
overall  to  be  85,931  or  fewer.  In 
completing  this  FRFA,  we  recognize 
that  small  governmental  jurisdictions 
are,  in  fact,  likely  to  he  900  MHz  B/ILT 
licensees. 

31.  Wireless  Telecommunications 
Carriers.  The  SBA  has  developed  a 
small  business  size  standard  for  wireless 
firms  within  the  broad  economic  census 
category  of  “Wireless 
Telecommunications  Carriers  (except 
Satellite).”  Under  this  category,  the  SBA 
deems  a  wireless  business  to  be  small  if 
it  has  1,500  or  fewer  employees.  For  the 
census  category  of  wireless 
telecommunications  carrier,  Census 
Bureau  data  for  2002  show  that  there 
were  11,156  firms  in  this  category  that 
operated  for  the  entire  year.  Of  this, 
9,770  had  fewer  than  100  (one  hundred) 
employees.  Thus,  under  this  category 
and  size  standard,  the  great  majority  of 
firms  can  be  considered  small. 

32.  Licensees  in  the  900  MHz  B/ILT 
band  generally  fall  into  one  of  two 
categories:  wireless  telecommunications 
carrier  (except  satellite)  that  provide 
service  to  other  parties,  and  entities  that 
use  the  spectrum  solely  for  internal 
purposes,  not  to  provide 
telecommunications  services  to  other, 
but  rather  to  support  their  primary 
operations.  The  first  category  of 
licensees,  those  that  provide 
telecommunications  service  to  others, 
are  typically  incumbent  B/ILT  licensees 
that  have  either  converted  their 
operations  to  commercial  use,  as  is 
allowed  under  Commission  rules,  or 
assigned  their  licenses  to  a  commercial 
operator  for  commercial  use.  Others  in 
this  category  include  commercial 
entities  operating  in  this  band  under 
special  temporary  authority,  or  through 
a  leasing  arrangement  with  an 
incumbent  B/ILT  licensee.  In  the  second 
category  are  more  traditional  B/ILT 
licensees,  “traditional”  in  that  provision 
of  telecommunications  services  is  not 
their  primary  operation.  Rather,  these 
licensees  hold  authorizations  to  operate 
in  the  900  MHz  B/ILT  only  to  the  extent 
that  holding  such  authorizations,  and 
providing  communication,  further  their 
primary  operations.  Examples  include 
public  utilities,  small,  mid-size,  and 
large  manufacturers,  parcel  delivery 
companies,  etc. 

33.  Estimates  for  Private  Land  Mobile 
Radio  (PLMR)  Licensees,  including  900 
MHz  B/ILT  Licensees.  As  a  preliminary 
matter,  we  note  that  900  MHz  B/ILT 
licensees  fall  under  the  SBA  designation 
of  wireless  telecommunications  carriers 


(except  satellite).  Private  land  mobile 
radio  systems  serve  an  essential  role  in 
a  vast  range  of  industrial,  business,  land 
transportation,  and  public  safety 
activities.  These  radios  are  used  by 
companies  of  all  sizes  operating  in  all 
U.S.  business  categories.  Because  of  the 
vast  array  of  PLMR  users,  the 
Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  PLMR  users,  nor  has  the 
SBA  developed  so  specific  a  definition. 
As  noted  above,  under  this  category  and 
size  standard,  the  great  majority  of  firms 
can  be  considered  small.  For  the 
purpose  of  determining  whether  a 
licensee  is  a  small  business  as  defined 
by  the  SBA,  each  licensee  would  need 
to  be  evaluated  within  its  own  business 
area.  The  Commission’s  fiscal  year  1994 
annual  report  indicates  that,  at  the  end 
of  fiscal  year  1994,  there  were  1,101,711 
licensees  operating  12,882,623 
transmitters  in  the  PLMR  bands  below 
512  MHz.  For  purposes  of  FRFA 
analysis,  we  assume  the  vast  majority  of 
all  PLMR  licensees  are  small. 

34.  The  Commission  has  determined 
that  there  are  approximately  1 ,000 
licensees  in  the  896-901  MHz  and  935- 
940  MHz  B/ILT  bands,  as  of 
October  9,  2008;  the  Commission  does 
not  know  how  many  licensees  in  these 
bands  are  small  entities,  as  the 
Commission  does  not  collect  that 
information  for  these  types  of  entities. 
The  Commission  notes  that,  under  the 
action  it  takes  in  this  Order,  entities, 
including  small  businesses,  may  resume 
filing  for  authorizations  in  this  service. 
The  Commission  does  not  know  how 
many  entities  that  will  file  for 
authorization  will  be  small  entities. 
Thus,  the  Commission  assumes,  for 
purposes  of  the  FRFA,  that  all 
prospective  licensees  are  small  entities 
as  that  term  is  defined  by  the  SBA  or  by 
our  proposed  small  business  definitions 
for  these  bands. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  other  Compliance 
Requirements 

35.  There  are  no  new  reporting  or 
recordkeeping  requirements  adopted  in 
the  RErO  that  impose  new  compliance 
requirements  on  affected  entities. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

36.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 


account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof 
for  small  entities. 

37.  Regarding  retention  of  the  current 
site-based  licensing  formula,  the 
Commission  considered  adopting 
competitive  bidding  rules  and 
geographic-area  licensing,  but  found 
that  the  adverse  effects  of  changing  the 
licensing  system  on  all  current  and 
future  licensees  in  this  service,  and 
particularly  including  small  businesses, 
were  too  great.  The  Commission  is  in 
particular  concerned  that  traditional  900 
MHz  B/ILT  licensees,  whose  primary 
business  is  something  other  than 
provision  of  communications  services, 
would  have  to  acquire  far  more 
spectrum  at  auction  than  they  would 
need,  causing  the  type  of  spectrum 
hoarding  and  warehousing  the 
Commission  has  worked  against.  The 
Commission  therefore  decided  to  retain 
the  current  licensing  system. 

38.  Regarding  amending  part  90  of  the 
Commission’s  rules  to  account  for,  and 
limit  harmful  interference  within,  the 
interleaved  environment  of  the  900  MHz 
B/ILT  spectrum,  the  Commission 
considered  three  options:  To  adopt  the 
same  rules  as  will  be  applied  in  the 
post-rebanded  800  MHz  environment;  to 
retain  the  current  900  MHz  B/ILT 
interference  protection  rules;  and  to 
adopt  the  rules  currently  in  effect  at  800 
MHz  during  the  rebanding  transition 
period.  The  first  option  could  have  been 
too  burdensome  for  Sprint  Nextel  and 
possibly  other  900  MHz  B/ILT  licensees; 
complying  with  800  MHz-type 
interference  protection  would  have  been 
so  costly  as  to  prevent  Sprint  Nextel 
from  even  considering  use  of  the  900 
MHz  B/ILT  band.  The  second  option, 
based  as  it  is  on  the  assumption  of  little 
interference,  may  not  provide  sufficient 
protection  for  a  number  of  900  MHz  B/ 
ILT  licensees  from  powerful  commercial 
carrier  such  as  Sprint  Nextel,  which  in 
turn  would  impede  their  (/.e., 
incumbent  and  “traditional”  900  MHz 
B/ILT  licensees)  ability  to  operate 
effectively.  Adversely  affected  entities 
under  either  option  could  include  small 
businesses.  The  Commission  adopted 
the  third  option  as  an  appropriate 
balancing  of  burdens  and  achievement 
of  suitable  interference  protection.  The 
Commission  has  acknowledged  that  the 
interference  protection  standard 
adopted  here  is  the  most  appropriate  for 
all  parties  for  an  interleaved  spectral 
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environment  such  as  the  900  MHz  B/ILT 
band. 

39.  In  the  Commission’s  view, 
establishing  a  generally-applicable 
interference  protection  standard  for  the 
900  MHz  B/ILT  Pool  will  effectively 
eliminate  costs  that  all  licensees, 
including  small  entities,  would  incur  to 
resolve  an  interference  complaint.  The 
Commission  believes  that  any  up-front 
costs  associated  with  initial  compliance 
with  the  amended  rule  outweigh  the 
costs  associated  with  addressing  and 
resolving  an  interference  issue.  Finally, 
the  Commission  believes  that  among  the 
alternative  rules  proposed  in  the  NPRM, 
the  one  it  adopts  in  the  RS-O  (i.e., 
holding  all  900  MHz  B/ILT  Pool 
licensees  to  the  same  interference 
protection  rights  and  obligations,  as 
opposed  to  adopting  two  or  more 
interference  protection  standards)  is  the 
least  onerous  to,  and  most  effective  for, 
all  parties,  including  small  entities,  in 
that  adopting  a  generally-applicable 
standard  puts  all  licensees  in  an  equal 
position. 

40.  Regarding  lifting  the  freeze  placed 
on  applications  for  new  authorizations 
for  900  MHz  B/ILT  licenses,  with 
adoption  of  the  R6^0,  there  is  no 
compelling  reason  to  maintain  the 
freeze;  the  Commission’s  action  will 
only  benefit  small  businesses,  as  it  will 
allow  them  to  apply  for  new  or 
additional  900  MHz  B/ILT  spectrum. 

F.  Report  to  Congress 

41.  The  Commission  will  send  a  copy 
of  the  RB-O,  including  the  FRF  A,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act.  In 
addition,  the  Commission  will  send  a 
copy  of  the  R&-0,  including  the  FRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
SBA.  A  copy  of  the  R&O  and  FRFA  (or 
summaries  thereof)  will  also  be 
published  in  the  Federal  Register. 

IV.  Ordering  Clauses 

42.  Pursuant  to  sections  1,  4(i),  303, 
309,  316,  and  332  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  154(i),  303, 

309,  316,  and  332,  the  RBO  is  hereby 
adopted. 

43.  Part  90  of  the  Commission’s  rules 
is  amended  as  set  forth  in  Appendix  B 
of  the  R&'O  and  that  these  rules  shall  be 
effective  December  17,  2008. 

44.  The  Petitions  for  Reconsideration 
filed  by  the  Association  of  American 
Railroads  on  December  17,  2004,  by  the 
National  Association  of  Manufacturers 
and  MRFAC,  Inc.  on  December  22,  2004, 
and  by  Exelon  Corporation  on  December 
22,  2004,  in  WT  Docket  No.  02-55  et.  al. 
are  granted  to  the  extent  described 
herein. 


45.  The  freeze  placed  on  applications 
for  new  900  MHz  Business/Industrial 
Land  Transportation  licenses  by  Public 
Notice,  September  17,  2004,  is  hereby 
lifted,  at  such  time  and  under  the 
conditions  set  forth  in  the  R&'O. 

46.  The  Commission’s  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
the  R&'O,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  90 

Communications  common  carriers. 
Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  90  as 
follows: 

PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

■  1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  332(c)(7). 

■  2.  Section  90.672  is  revised  to  read  as 
follows: 

§90.672  Unacceptable  interference  to  non- 
cellular  800  MHz  licensees  from  800  MHz 
cellular  systems  or  Part  22  Cellular 
Radiotelephone  systems,  and  within  the  900 
MHz  Business/Industrial  Land 
Transportation  Pool. 

(a)  Definition.  Except  as  provided  in 
47  CFR  90.61 7(k),  unacceptable 
interference  to  non-cellular  licensees  in 
the  800  MHz  band  from  800  MHz 
cellular  systems  or  part  22  of  this 
chapter.  Cellular  Radiotelephone 
systems  and  within  the  900  MHz 
Business/Industrial  Land  Transportation 
(B/ILT)  Pool  will  be  deemed  to  occur 
when  the  below  conditions  are  met: 

(1)  A  transceiver  at  a  site  at  which 
interference  is  encountered: 

(i)  Is  in  good  repair  and  operating 
condition,  and  is  receiving: 

(A)  A  median  desired  signal  strength 
of  — 104  dBm  or  higher  if  operating  in 
the  800  MHz  band,  or  a  median  desired 
signal  strength  of  -88  dBm  if  operating 
in  the  900  MHz  B/ILT  Pool,  as  measured 
at  the  R.F.  input  of  the  receiver  of  a 
mobile  unit;  or 

(B)  A  median  desired  signal  strength 
of  —101  dBm  or  higher  if  operating  in 
the  800  MHz  band,  or  a  median  desired 
signal  strength  of  -85  dBm  if  operating 


in  the  900  MHz  B/ILT  Pool,  as  measured 
at  the  R.F.  input  of  the  receiver  of  a 
portable  i.e.,  hand-held  unit;  and  either 

(ii)  Is  a  voice  transceiver: 

(A)  With  manufacturer  published- 
performance  specifications  for  the 
receiver  section  of  the  transceiver  equal 
to,  or  exceeding,  the  minimum 
standards  set  out  in  paragraph  (b)  of  this 
section,  and; 

(B)  Receiving  an  undesired  signal  or 
signals  which  cause  the  measured 
Carrier  to  Noise  plus  Interference  (C/ 
(I+N))  ratio  of  the  receiver  section  of 
said  transceiver  to  be  less  than  20  dB  if 
operating  in  the  800  MHz  band,  or  less 
than  17  dB  if  operating  in  the  900  MHz 
B/ILT  Pool,  or; 

(iii)  Is  a  non-voice  transceiver 
receiving  an  undesired  signal  or  signals 
which  cause  the  measured  bit  error  rate 
(BER)  (or  some  comparable 
specification)  of  the  receiver  section  of 
said  transceiver  to  be  more  than  the 
value  reasonably  designated  by  the 
manufacturer. 

(2)  Provided,  however,  that  if  the 
receiver  section  of  the  mobile  or 
portable  voice  transceiver  does  not 
conform  to  the  standards  set  out  in 
paragraph  (b)  of  this  section,  then  that 
transceiver  shall  be  deemed  subject  to 
unacceptable  interference  only  at  sites 
where  the  median  desired  signal 
satisfies  the  applicable  threshold 
measured  signal  power  in  paragraphs 
(a)(l)(i)  of  this  section  after  an  upward 
adjustment  to  account  for  the  difference 
in  receiver  section  performance.  The 
upward  adjustment  shall  be  equal  to  the 
increase  in  the  desired  signal  required 
to  restore  the  receiver  section  of  the 
subject  transceiver  to  the  20  dB  C/(I+N) 
ratio  of  paragraph  (a)(l)(ii)(B)  of  this 
section.  The  adjusted  threshold  levels 
shall  then  define  the  minimum 
measured  signal  power(s)  in  lieu  of 
paragraphs  (a)(l)(i)  of  this  section  at 
which  the  licensee  using  such  non- 
compliant  transceiver  is  entitled  to 
interference  protection. 

(b)  Minimum  Receiver  Requirements. 
Voice  transceivers  capable  of  operating 
in  the  806-824  MHz  portion  of  the  800 
MHz  band,  or  in  the  900  MHz  Business/ 
Industrial  Land  Transportation  Pool, 
shall  have  the  following  minimum 
performance  specifications  in  order  for 
the  system  in  which  such  transceivers 
are  used  to  claim  entitlement  to  full 
protection  against  unacceptable 
interference.  (See  paragraph  (a)(2)  of 
this  section.) 

(1)  Voice  units  intended  for  mobile 
use:  75  dB  intermodulation  rejection 
ratio:  75  dB  adjacent  channel  rejection 
ratio;  -116  dBm  reference  sensitivity. 

(2)  Voice  units  intended  for  portable 
use:  70  dB  intermodulation  rejection 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations  67801 


ratio;  70  dB  adjacent  channel  rejection 
ratio;  -116  dBm  reference  sensitivity. 

(3)  Voice  units  intended  for  mobile  or 
portable  use  in  the  900  MHz  Business/ 
Industrial  Land  Transportation  Pool:  60 
dB  intermodulation  rejection  ratio;  60 
dB  adjacent  channel  rejection  ratio; 
-116  dBm  reference  sensitivity. 

[FR  Doc.  E8-27246  Filed  11-14-08;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  0811101438-81439-01] 

RIN  0648-XL74 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries  (AA),  NOAA,  announces 
temporary  restrictions  consistent  with 
the  requirements  of  the  Atlantic  Large 
Whale  Take  Reduction  Plan’s 
(ALWTRP)  implementing  regulations. 
These  regulations  apply  to  lobster  trap/ 
pot  and  anchored  gillnet  fishermen  in 
an  area  totaling  approximately  1,650 
nm2  (5,659.5  l^^),  east  of  Gloucester, 
Massachusetts  and  Portsmouth,  New 
Hampshire,  for  15  days.  The  purpose  of 
this  action  is  to  provide  protection  to  an 
aggregation  of  northern  right  whales 
(right  whales). 

DATES:  Effective  beginning  at  0001  hours 
November  19,  2008,  through  2400  hours 
December  3,  2008. 

ADDRESSES:  Copies  of  the  proposed  and 
final  Dynamic  Area  Management  (DAM) 
rules,  Environmental  Assessments 
(EAs),  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  meeting 
summaries,  and  progress  reports  on 
implementation  of  the  ALWTRP  may 
also  be  obtained  by  writing  Diane 
Borggaard,  NMFS/Northeast  Region,  55 
Great  Republic  Drive,  Gloucester,  MA 
01930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Borggaard,  NMFS/Northeast 
Region,  978-281-9300  x6503:  or  Kristy 
Long,  NMFS,  Office  of  Protected 
Resources,  301-713-2322. 

SUPPLEMENTARY  INFORMATION: 


Electronic  Access 

Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
www.nero.noaa.gov/whaletrp/. 

Background 

The  ALWTRP  was  developed 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA)  to 
reduce  the  incidental  mortality  and 
serious  injury  of  three  endangered 
species  of  whales  (right,  fin,  and 
humpback)  due  to  incidental  interaction 
with  commercial  fishing  activities.  In 
addition,  the  measures  identified  in  the 
ALWTRP  would  provide  conservation 
benefits  to  a  fourth  species  (minke), 
which  are  neither  listed  as  endangered 
nor  threatened  under  the  Endangered 
Species  Act  (ESA).  The  ALWTRP, 
implemented  through  regulations 
codified  at  50  CFR  229.32,  relies  on  a 
combination  of  fishing  gear 
modifications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming 
entangled  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  result). 

On  January  9,  2002,  NMFS  published 
the  final  rule  to  implement  the 
ALWTRP’s  DAM  program  (67  FR  1133). 
On  August  26,  2003,  NMFS  amended 
the  regulations  by  publishing  a  final 
rule,  which  specifically  identified  gear 
modifications  that  may  be  allowed  in  a 
DAM  zone  (68  FR  51195).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  restrict  temporarily  on  an 
expedited  basis  the  use  of  lobster  trap/ 
pot  and  anchored  gillnet  fishing  gear  in 
areas  north  of  40°  N.  lat.  to  protect  right 
whales.  Under  the  DAM  program, 

NMFS  may:  (1)  require  the  removal  of 
all  lobster  trap/pot  and  anchored  gillnet 
fishing  gear  for  a  5-day  period:  (2)  allow 
lobster  trap/pot  and  anchored  gillnet 
fishing  within  a  DAM  zone  with  gear 
modifications  determined  by  NMFS  to 
sufficiently  reduce  the  risk  of 
e^ntanglement;  and/or  (3)  issue  an  alert 
to  fishermen  requesting  the  voluntary 
removal  of  all  lobster  trap/pot  and 
anchored  gillnet  gear  for  a  15-day  period 
and  asking  fishermen  not  to  set  any 
additional  gear  in  the  DAM  zone  during 
the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  three  or  more 
right  whales  sighted  within  an  area  (75 
nm^  (139  km^))  such  that  right  whale 
density  is  equal  to  or  greater  than  0.04 
right  whales  per  nm^  (1.85  km^).  A 
qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 
able,  through  training  or  experience,  to 


identify  a  right  whale.  Such  individuals 
include,  but  are  not  limited  to,  NMFS 
staff,  U.S.  Coast  Guard  and  Navy 
personnel  trained  in  whale 
identification,  scientific  research  survey 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS.  A  reliable  report  would  be  a 
credible  right  whale  sighting. 

On  November  4,  2008,  an  aerial 
survey  reported  an  aggregation  of  4  right 
whales  in  the  proximity  of  42°  54’  N.  lat. 
and  70°  19’  W.  long.  The  position  lies 
approximately  20nm  east  of  Portsmouth, 
New  Hampshire.  After  conducting  an 
investigation,  NMFS  ascertained  that 
the  report  came  from  a  qualified 
individual  and  determined  that  the 
report  was  reliable.  Thus,  NMFS  has 
received  a  reliable  report  from  a 
qualified  individual  of  the  requisite 
right  whale  density  to  trigger  the  DAM 
provisions  of  the  ALWTRP. 

Once  a  DAM  zone  is  triggered,  NMFS 
determines  whether  to  impose 
restrictions  on  fishing  and/or  fishing 
gear  in  the  zone.  This  determination  is 
based  on  the  following  factors, 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
human  life  at  sea,  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data. 

NMFS  has  reviewed  the  factors  and 
management  options  noted  above 
relative  to  the  DAM  under 
consideration.  As  a  result  of  this  review, 
NMFS  prohibits  lobster  trap/pot  and 
anchored  gillnet  gear  in  this  area  during 
the  15-day  restricted  period  unless  it  is 
modified  in  the  manner  described  in 
this  temporary  rule. 

The  DAM  Zone  is  bound  by  the 
following  coordinates: 

43°15'  N.,  70°35'  W.  (NW  Corner) 
43°15'N.,  69°48' W. 

42°32'N.,  69°48'  W. 

42°32'  N.,  70°44'  W. 

43°34'  N.,  70°44'  W.  Following  the 
shoreline  northward  to 
42°40'  N.,  70°44'  W. 

43°02'  N.,  70°44'  W.  Following  the 
shoreline  northward  to 
43°15'  N.,  70°35'  W.  (NW  Corner) 

In  addition  to  those  gear 
modifications  currently  implemented 
under  the  ALWTRP  at  50  CFR  229.32, 
the  following  gear  modifications  are 
required  in  the  DAM  zone.  If  the 
requirements  and  exceptions  for  gear 
modification  in  the  DAM  zone,  as 
described  below,  differ  from  other 
ALWTRP  requirements  for  any 
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overlapping  areas  and  times,  then  the 
more  restrictive  requirements  will  apply 
in  the  DAM  zone.  Special  note  for 
gillnet  fishermen:  a  portion  of  this  DAM 
zone  overlaps  the  year-round  Western 
Gulf  of  Maine  Closure  Area  for 
Northeast  Multispecies  found  at  50  CFR 
648. 81(e). Due  to  this  closure,  sink 
gillnet  is  prohibited  from  this  portion  of 
the  DAM  zone. 

Lobster  trap/pot  gear 

Fishermen  utilizing  lobster  trap/pot 
gear  within  portions  of  Northern 
Nearshore  Lobster  Waters  that  overlap 
with  the  DAM  zone  are  required  to 
utilize  all  of  the  following  gear 
modifications  while  the  DAM  zone  is  in 
effect: 

1.  Groundlines  must  be  made  of  either 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited; 

2.  All  buoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 
not  to  exceed  one-third  the  overall 
length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  trawl;  and 

4.  A  weak  link  with  a  maximum 
breaking  strength  of  600  lb  (272.4  kg) 
must  be  placed  at  all  buoys. 

Fishermen  utilizing  lobster  trap/pot 
gear  within  the  portion  of  the  Offshore 
Lobster  Waters  Area  that  overlap  with 
the  DAM  zone  are  required  to  utilize  all 
of  the  following  gear  modifications 
while  the  DAM  zone  is  in  effect: 

1.  Groundlines  must  be  made  of  either 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited: 

2.  All  buoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 
not  to  exceed  one-third  the  overall 
length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  trawl;  and 

4.  A  weak  link  with  a  maximum 
breaking  strength  of  1,500  lb  (680.4  kg) 
must  be  placed  at  all  buoys. 

Anchored  Gillnet  Gear 

Fishermen  utilizing  anchored  gillnet 
gear  within  the  portions  of  the  Other 
Northeast  Gillnet  Waters  Area  that 
overlap  with  the  DAM  zone  are  required 
to  utilize  all  the  following  gear 
modifications  while  the  DAM  zone  is  in 
effect: 

1.  Groundlines  must  be  made  of  either, 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited; 

2.  All  buoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 


not  to  exceed  one— third  the  overall 
length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  string: 

4.  The  breaking  strength  of  each  net 
panel  weak  link  must  not  exceed  1,100 
lb  (498.8  kg).  The  weak  link 
requirements  apply  to  all  variations  in 
net  panel  size.  One  weak  link  must  be 
placed  in  the  center  of  the  floatline  and 
one  weak  link  must  be  placed  in  the 
center  of  each  of  the  up  and  down  lines 
at  both  ends  of  the  net  panel. 
Additionally,  one  weak  link  must  be 
placed  as  close  as  possible  to  each  end 
of  the  net  panels  on  the  floatline;  or,  one 
weak  link  must  be  placed  between 
floatline  tie-loops  between  net  panels 
and  one  weak  link  must  be  placed 
where  the  floatline  tie-loops  attach  to 
the  bridle,  buoy  line,  or  groundline  at 
each  end  of  a  net  string; 

5.  A  weak  link  with  a  maximum 
breaking  strength  of  1,100  lb  (498.8  kg) 
must  be  placed  at  all  buoys;  and 

6.  All  anchored  gillnets,  regardless  of 
the  number  of  net  panels,  must  be 
securely  anchored  with  the  holding 
power  of  at  least  a  22  lb  (10.0  kg) 
Danforth-style  anchor  at  each  end  of  the 
net  string. 

The  restrictions  will  be  in  effect 
beginning  at  0001  hours  November  19, 
2008,  through  2400  hours  December  3, 
2008,  unless  terminated  sooner  or 
extended  by  NMFS  through  another 
notification  in  the  Federal  Register. 

The  restrictions  will  be  announced  to 
state  officials,  fishermen,  ALWTRT 
members,  and  other  interested  parties 
through  e-mail,  phone  contact,  NOAA 
website,  and  other  appropriate  media 
immediately  upon  issuance  of  the  rule 
by  the  AA. 

Classification 

In  accordance  with  section  118(f)(9)  of 
the  MMPA,  the  Assistant  Administrator 
(AA)  for  Fisheries  has  determined  that 
this  action  is  necessary  to  implement  a 
take  reduction  plan  to  protect  North 
Atlantic  right  whales. 

Environmental  Assessments  for  the 
DAM  program  w'ere  prepared  on 
December  28,  2001,  and  August  6,  2003. 
This  action  falls  within  the  scope  of  the 
analyses  of  these  EAs,  which  are 
available  from  the  agency  upon  request. 

NMFS  provided  prior  notice  and  an 
opportunity  for  public  comment  on  the 
regulations  establishing  the  criteria  and 
procedures  for  implementing  a  DAM 
zone.  Providing  prior  notice  and 
opportunity  for  comment  on  this  action, 
pursuant  to  those  regulations,  would  be 
impracticable  because  it  would  prevent 
nMfS  from  executing  its  functions  to 
protect  and  reduce  serious  injury  and 
mortality  of  endangered  right  whales. 


The  regulations  establishing  the  DAM . 
program  are  designed  to  enable  the 
agency  to  help  protect  unexpected 
concentrations  of  right  whales.  In  order 
to  meet  the  goals  of  the  DAM  program, 
the  agency  needs  to  be  able  to  create  a 
DAM  zone  and  implement  restrictions 
on  fishing  gear  as  soon  as  possible  once 
the  criteria  are  triggered  and  NMFS 
determines  that  a  DAM  restricted  zone 
is  appropriate.  If  NMFS  were  to  provide 
prior  notice  and  an  opportunity  for 
public  comment  upon  the  creation  of  a 
DAM  restricted  zone,  the  aggregated 
right  whales  would  be  vulnerable  to 
entanglement  which  could  result  in 
serious  injury  and  mortality. 
Additionally,  the  right  whales  would 
most  likely  move  on  to  another  location 
before  NMFS  could  implement  the 
restrictions  designed  to  protect  them, 
thereby  rendering  the  action  obsolete. 
Therefore,  pursuant  to  5  U.S.C. 

553(b)(B),  the  AA  finds  that  good  cause 
exists  to  waive  prior  notice  and  an 
opportunity  to  comment  on  this  action 
to  implement  a  DAM  restricted  zone  to 
reduce  the  risk  of  entanglement  of 
endangered  right  whales  in  commercial 
lobster  trap/pot  and  anchored  gillnet 
gear  as  such  procedures  would  be 
impracticable. 

For  the  same  reasons,  the  AA  finds 
that,  under  5  U.S.C.  553(d)(3),  good 
cause  exists  to  waive  the  30-day  delay 
in  effective  date.  If  NMFS  were  to  delay 
for  30  days  the  effective  date  of  this 
action,  the  aggregated  right  whales 
would  be  vulnerable  to  entanglement, 
which  could  cause  serious  injury  and 
mortality.  Additionally,  right  whales 
would  likely  move  to  another  location 
between  the  time  NMFS  approved  the 
action  creating  the  DAM  restricted  zone 
and  the  time  it  went  into  effect,  thereby 
rendering  the  action  obsolete  and 
ineffective.  Nevertheless,  NMFS 
recognizes  the  need  for  fishermen  to 
have  time  to  either  modify  or  remove  (if 
not  in  compliance  with  the  required 
restrictions)  their  gear  from  a  DAM  zone 
once  one  is  approved.  Thus,  NMFS 
makes  this  action  effective  2  days  after 
the  date  of  publication  of  this  document 
in  the  Federal  Register.  NMFS  will  also 
endeavor  to  provide  notice  of  this  action 
to  fishermen  through  other  means  upon 
issuance  of  the  rule  by  the  AA,  thereby 
providing  approximately  3  additional 
days  of  notice  while  the  Office  of  the 
Federal  Register  processes  the 
document  for  publication. 

NMFS  determined  that  the  regulations 
establishing  the  DAM  program  and 
actions  such  as  this  one  taken  pursuant 
to  those  regulations  are  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  of  the  U.S. 
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Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Following  state 
review  of  the  regulations  creating  the 
DAM  program,  no  state  disagreed  with 
NMFS’  conclusion  that  the  DAM 
program  is  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  approved  coastal 
management  program  for  that  state. 

The  DAM  program  under  which 
NMFS  is  taking  this  action  contains 
policies  with  federalism  implications 
warranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001 
and  March  2003,  the  Assistant  Secretary 
for  Intergovernmental  and  Legislative 
Affairs,  Department  of  Commerce, 
provided  notice  of  the  DAM  program 
and  its  amendments  to  the  appropriate 
elected  officials  in  states  to  be  affected 
,by  actions  taken  pursuant  to  the  DAM 
program.  Federalism  issues  raised  by 
state  officials  were  addressed  in  the 
final  rules  implementing  the  DAM 
program.  A  copy  of  the  federalism 
Summary  Impact  Statement  for  the  final 
rules  is  available  upon  request 
(ADDRESSES). 

The  rule  implementing  the  DAM 
program  has  been  determined  to  be  not 
significant  under  Executive  Order 
12866. 

Authority:  16  U.S.C.  1361  et  seq.  and  50 
CFR  229.32(g)(3). 

Dated:  November  10,  2008. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  E8-27219  Filed  11-12-08;  4:15  pm) 
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Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule. 


SUMMARY:  The  Assistant  Administrator 
for  Fisheries  (AA),  NOAA,  announces 
temporary  restrictions  consistent  with 
the  requirements  of  the  Atlantic  Large 
Whale  Take  Reduction  Plan’s 
(ALWTRP)  implementing  regulations. 
These  regulations  apply  to  lobster  trap/ 
pot  and  anchored  gillnet  fishermen  in 
an  area  totaling  approximately  1,575 
nm2  (5,402.3  km^),  east  of  Portland, 
Maine,  for  15-  days.  The  purpose  of  this 
action  is  to  provide  protection  to  an 
aggregation  of  northern  right  whales 
(right  whales). 

DATES:  Effective  beginning  at  0001  hours 
November  19,  2008,  through  2400  hours 
December  3,  2008. 

ADDRESSES:  Copies  of  the  proposed  and 
final  Dynamic  Area  Management  (DAM) 
rules,  Environmental  Assessments 
(EAs),  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  meeting 
summaries,  and  progress  reports  on 
implementation  of  the  ALWTRP  may 
also  be  obtained  by  writing  Diane 
Borggaard,  NMFS/Northeast  Region,  55 
Great  Republic  Drive,  Gloucester,  MA 
01930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Borggaard,  NMFS/Northeast 
Region,  978-281-9300  x6503;  or  Kristy 
Long,  NMFS,  Office  of  Protected 
Resources,  301-713-2322. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
www.nero.noaa.gov/whaletrp/. 

Background 

The  ALWTRP  was  developed 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA)  to 
reduce  the  incidental  mortality  and 
serious  injury  of  three  endangered 
species  of  whales  (right,  fin,  and 
humpback)  due  to  incidental  interaction 
with  commercial  fishing  activities.  In 
addition,  the  measures  identified  in  the 
ALWTRP  would  provide  conservation 
benefits  to  a  fourth  species  (minke), 
which  are  neither  listed  as  endangered 
nor  threatened  under  the  Endangered 
Species  Act  (ESA).  The  ALWTRP, 
implemented  through  regulations 
codified  at  50  CFR  229.32,  relies  on  a 
combination  of  fishing  gear 
modifications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming 
entangfed  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  result). 

On  January  9,  2002,  NMFS  published 
the  final  rule  to  implement  the 
ALWTRP’s  DAM  program  (67  FR  1133). 


On  August  26,  2003,  NMFS  amended 
the  regulations  by  publishing  a  final 
rule,  which  specifically  identified  gear 
modifications  that  may  be  allowed  in  a 
DAM  zone  (68  FR  51195).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  restrict  temporarily  on  an 
expedited  basis  the  use  of  lobster  trap/ 
pot  and  anchored  gillnet  fishing  gear  in 
areas  north  of  40°  N.  lat.  to  protect  right 
whales.  Under  the  DAM  program, 

NMFS  may:  (1)  require  the  removal  of 
all  lobster  trap/pot  and  anchored  gillnet 
fishing  gear  for  a  15-day  period;  (2) 
allow  lobster  trap/pot  and  anchored 
gillnet  fishing  within  a  DAM  zone  with 
gear  modifications  determined  by  NMFS 
to  sufficiently  reduce  the  risk  of 
entanglement;  and/or  (3)  issue  an  alert 
to  fishermen  requesting  the  voluntary 
removal  of  all  lobster  trap/pot  and 
anchored  gillnet  gear  for  a  15-day  period 
and  asking  fishermen  not  to  set  any 
additional  gear  in  the  DAM  zone  during 
the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  three  or  more 
right  whales  sighted  within  an  area  (75 
nm2  (139  km^))  such  that  right  whale 
density  is  equal  to  or  greater  than  0.04 
right  whales  per  nm^  (1.85  km^).  A 
qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 
able,  through  training  or  experience,  to 
identify  a  right  whale.  Such  individuals 
include,  but  are  not  limited  to,  NMFS 
staff,  U.S.  Coast  Guard  and  Navy 
personnel  trained  in  whale 
identification,  scientific  research  survey 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS.  A  reliable  report  would  be  a 
credible  right  whale  sighting. 

On  November  4,  2008,  an  aerial 
survey  reported  an  aggregation  of  7  right 
whales  in  the  proximity  of  43°  3i7'  N.  lat. 
and  68°  54'  W.  long.  The  position  lies 
approximately  95nm  east  of  Portland, 
Maine.  After  conducting  an 
investigation,  NMFS  ascertained  that 
the  report  came  from  a  qualified 
individual  and  determined  that  the 
report  was  reliable.  Thus,  NMFS  has 
received  a  reliable  report  from  a 
qualified  individual  of  the  requisite 
right  whale  density  to  trigger  the  DAM 
provisions  of  the  ALWTRP. 

Once  a  DAM  zone  is  triggered,  NMFS 
determines  whether  to  impose 
restrictions  on  fishing  and/or  fishing 
gear  in  the  zone.  This  determination  is 
based  on  the  following  factors, 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
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conditions  as  they  relate  to  the  safety  of 
human  life  at  sea,  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data. 

NMFS  has  reviewed  the  factors  and 
management  options  noted  above 
relative  to  the  DAM  under 
consideration.  As  a  result  of  this  review, 
NMFS  prohibits  lobster  trap/pot  and 
anchored  gillnet  gear  in  this  area  during 
the  15-day  restricted  period  unless  it  is 
modified  in  the  manner  described  in 
this  temporary  rule. 

The  DAM  Zone  is  bound  by  the 
following  coordinates: 

43°42'  N.,  68°57'  W.  (NW  Corner) 

43°42'  N.,  68°00'  W. 

43°04'  N.,  68°00'  W. 

43°04'  N.,  68°57' VV. 

43°42'  N.,  68°57'  VV.  {NW  Corner) 

In  addition  to  those  gear 
modifications  currently  implemented 
under  the  ALWTRP  at  50  CFR  229.32, 
the  following  gear  modifications  are 
required  in  the  DAM  zone.  If  the 
requirements  and  exceptions  for  gear 
modification  in  the  DAM  zone,  as 
described  below,  differ  from  other 
ALWTRP  requirements  for  any 
overlapping  areas  and  times,  then  the 
more  restrictive  requirements  will  apply 
in  the  DAM  zone. 

Lobster  trap/pot  gear 

Fishermen  utilizing  lobster  trap/pot 
gear  within  portions  of  Northern 
Nearshore  Lobster  Waters  that  overlap 
with  the  DAM  zone  are  required  to 
utilize  all  of  the  following  gear 
modifications  while  the  DAM  zone  is  in 
effect: 

1.  Groundlines  must  be  made  of  either 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited; 

2.  All  buoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 
not  to  exceed  one-third  the  overall 
length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  trawl;  and 

4.  A  weak  link  with  a  maximum 
breaking  strength  of  600  lb  (272.4  kg) 
must  be  placed  at  all  buoys. 

Fishermen  utilizing  lobster  trap/pot 
gear  wdthin  the  portion  of  the  Offshore 
Lobster  Waters  Area  that  overlap  with 
the  DAM  zone  are  required  to  utilize  all 
of  the  following  gear  modifications 
while  the  DAM  zone  is  in  effect: 

1.  Groundlmes  must  be  made  of  either 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited: 

2.  All  buoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
w'hich  may  be  a  section  of  floating  line 


not  to  exceed  one-third  the  overall 
length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  trawl;  and 

4.  A  weak  link  with  a  maximum 
breaking  strength  of  1,500  lb  (680.4  kg) 
must  be  placed  at  all  buoys. 

Anchored  Gillnet  Gear 

Fishermen  utilizing  anchored  gillnet 
gear  within  the  portions  of  the  Other 
Northeast  Gillnet  Waters  Area  that 
overlap  with  the  DAM  zone  are  required 
to  utilize  all  the  following  gear 
modifications  w^hile  the  DAM  zone  is  in 
effect: 

1.  Groundlines  must  be  made  of  either 
sinking  or  neutrally  buoyant  line. 
Floating  groundlines  are  prohibited; 

2.  All  buoy  lines  must  be  made  of 
either  sinking  or  neutrally  buoyant  line, 
except  the  bottom  portion  of  the  line, 
which  may  be  a  section  of  floating  line 
not  to  exceed  one-third  the  overall 
length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  string: 

4.  The  breaking  strength  of  each  net 
panel  weak  link  must  not  exceed  1,100 
lb  (498.8  kg).  The  w^eak  link 
requirements  apply  to  all  variations  in 
net  panel  size.  One  weak  link  must  he 
placed  in  the  center  of  the  floatline  aqd 
one  weak  link  must  be  placed  in  the 
center  of  each  of  the  up  arid  down  lines 
at  both  ends  of  the  net  panel. 
Additionally,  one  weak  link  must  be 
placed  as  close  as  possible  to  each  end 
of  the  net  panels  on  the  floatline;  or,  one 
weak  link  must  be  placed  between 
floatline  tie-loops  between  net  panels 
and  one  weak  link  must  be  placed 
where  the  floatline  tie-loops  attach  to 
the  bridle,  buoy  line,  or  groundline  at 
each  end  of  a  net  string: 

5.  A  weak  link  with  a  maximum 
breaking  strength  of  1,100  lb  (498.8  kg) 
must  be  placed  at  all  buoys;  and 

6.  All  anchored  gillnets,  regardless  of 
the  number  of  net  panels,  must  be 
securely  anchored  with  the  holding 
power  of  at  least  a  22  lb  (10.0  kg) 
Danforth-style  anchor  at  each  end  of  the 
net  string. 

The  restrictions  will  be  in  effect 
beginning  at  0001  hours  November  19, 
2008,  through  2400  hours  December  3, 
2008,  unless  terminated  sooner  or 
extended  by  NMFS  through  another 
notification  in  the  Federal  Register. 

The  restrictions  will  be  announced  to 
state  officials,  fishermen,  ALWTRT 
members,  and  other  interested  parties 
through  e-mail,  phone  contact,  NOAA 
website,  and  other  appropriate  media 
immediately  upon  issuance  of  the  rule 
by  the  AA. 


Classification 

In  accordance  with  section  118(f)(9)  of 
the  MMPA,  the  Assistant  Administrator 
(AA)  for  Fisheries  has  determined  that 
this  action  is  necessary  to  implement  a 
take  reduction  plan  to  protect  North 
Atlantic  right  whales. 

Environmental  Assessments  for  the 
DAM  program  were  prepared  on 
December  28,  2001,  and  August  6,  2003. 
This  action  falls  within  the  scope  of  the 
analyses  of  these  EAs,  which  are 
available  from  the  agency  upon  request. 

NMFS  provided  prior  notice  and  an 
opportunity  for  public  comment  on  the 
regulations  establishing  the  criteria  and 
procedures  for  implementing  a  DAM 
zone.  Providing  prior  notice  and 
opportunity  for  comment  on  this  action, 
pursuant  to  those  regulations,  would  be 
impracticable  because  it  would  prevent 
NMFS  from  executing  its  functions  to 
protect  and  reduce  serious  injury  and 
mortality  of  endangered  right  wbales. 
The  regulations  establishing  the  DAM 
program  are  designed  to  enable  the 
agency  to  help  protect  unexpected 
concentrations  of  right  whales.  In  order 
to  meet  the  goals  of  the  DAM  program, 
the  agency  needs  to  be  able  to  create  a 
DAM  zone  and  implement  restrictions 
on  fishing  gear  as  soon  as  possible  once 
the  criteria  are  triggered  and  NMFS 
determines  that  a  DAM  restricted  zone 
is  appropriate.  If  NMFS.  were  to  provide 
prior  notice  and  an  opportunity  for 
public  comment  upon  the  creation  of  a 
DAM  restricted  zone,  the  aggregated 
right  whales  would  be  vulnerable  to 
entanglement  which  could  result  in 
serious  injury  and  mortality 
Additionally,  the  right  whales  would 
most  likely  move  on  to  another  location 
before  NMFS  could  implement  the 
restrictions  designed  to  protect  them, 
thereby  rendering  the  action  obsolete. 
Therefore,  pursuant  to  5  U.S.C. 

553(b)(B),  the  AA  finds  that  good  cause 
exists  to  waive  prior  notice  and  an 
opportunity  to  comment  on  this  action 
to  implement  a  DAM  restricted  zone  to 
reduce  the  risk  of  entanglement  of 
endangered  right  whales  in  commercial 
lobster  trap/pot  and  anchored  gillnet 
gear  as  such  procedures  would  be 
impracticable. 

For  the  same  reasons,  the  AA  finds 
that,  under  5  U.S.C.  553(d)(3),  good 
cause  exists  to  waive  the  30-day  delay 
in  effective  date.  If  NMFS  were  to  delay 
for  30  days  the  effective  date  of  this 
action,  the  aggregated  right  whales 
would  he  vulnerable  to  entanglement, 
which  could  cause  serious  injury  and 
mortality.  Additionally,  right  wbales 
would  likely  move  to  another  location 
between  the  time  NMFS  approved  the 
action  creating  the  DAM  restricted  zone 
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and  the  time  it  went  into  effect,  thereby 
rendering  the  action  obsolete  and 
ineffective.  Nevertheless,  NMFS 
recognizes  the  need  for  fishermen  to 
have  time  to  either  modify  or  remove  (if 
not  in  compliance  with  the  required 
restrictions)  their  gear  from  a  DAM  zone 
once  one  is  approved.  Thus,  NMFS 
makes  this  action  effective  2  days  after 
the  date  of  publication  of  this  document 
in  the  Federal  Register.  NMFS  will  also 
endeavor  to  provide  notice  of  this  action 
to  fishermen  through  other  means  upon 
issuance  of  the  rule  by  the  AA,  thereby 
providing  approximately  3  additional 
days  of  notice  while  the  Office  of  the 
Federal  Register  processes  the 
document  for  publication. 

NMFS  determined  that  the  regulations 
establishing  the  DAM  program  and 
actions  such  as  this  one  taken  pursuant 
to  those  regulations  are  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  Following  state 
review  of  the  regulations  creating  the 
DAM  program,  no  state  disagreed  with 
NMFS’  conclusion  that  the  DAM 
program  is  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  approved  coastal 
management  program  for  that  state. 

The  DAM  program  under  which 
NMFS  is  taking  this  action  contains 
policies  with  federalism  implications 
warranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001 
and  March  2003,  the  Assistant  Secretary 
for  Intergovernmental  and  Legislative 
Affairs.  Department  of  Commerce, 
provided  notice  of  the  DAM  program 
and  its  amendments  to  the  appropriate 
elected  officials  in  states  to  be  affected 
by  actions  taken  pursuant  to  the  DAM 
program.  Federalism  issues  raised  by 
state  officials  were  addressed  in  the 
final  rules  implementing  the  DAM 
program.  A  copy  of  the  federalism 
Summary  Impact  Statement  for  the  final 
rules  is  available  upon  request 
(ADDRESSES). 

The  rule  implementing  the  DAM 
program  has  been  determined  to  be  not 
significant  under  Executive  Order 
12866. 

Aulherity:  16  U.S.C.  1361  et  seq.  and  50 
CFR  229.32(g)(3). 


Dated:  November  10,  2008. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

(FR  Doc.  E8-27218  Filed  11-12-08;  4:15  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  300,  600  and  697 

[Docket  No.  070717337-81411-03] 

RIN  0648-AV78 

General  Provisions  for  Domestic 
Fisheries;  Specifications  for  Boarding 
Ladders 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  publishes  regulations 
to  require  operators  of  domestic  fishing 
vessel  with  a  freeboard  of  four  feet  or 
over  to  provide  a  U.S.  Coast  Guard- 
approved  pilot  ladder-as  a  safe  and 
enforceable  means  for  authorized 
personnel  to  board  fishing  vessels  in 
carrying  out  their  duties  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  the  Atlantic 
Tunas  Convention  Act,  and  other 
applicable  fisheries  laws  and  treaties. 
This  action  is  necessary  to  provide  for 
the  safety  of  personnel  boarding 
domestic  fishing  vessels,  as  current 
standards  have  proven  to  be  inadequate. 
These  final  regulations  establish  a  safer 
and  more  enforceable  national  standard 
for  ladders  used  by  authorized  officers 
for  boarding  domestic  fishing  vessels 
subject  to  Federal  regulation. 

DATES:  Effective  January  1,  2009. 
ADDRESSES:  NMFS  prepared  a  Final 
Regulatory  Flexibility  Analysis  (FRFA), 

,  which  incorporates  the  IRFA  and  this 
final  rule,  and  is  contained  in  the 
Classification  section  of  this  final  rule. 
Copies  of  the  Initial  Regulatory 
Flexibility  Analysis/Regulatory  Impact 
Review  (IRFA/RIR)  may  be  obtained 
from:  Alan  Risenhoover,  Director,  Office 
of  Sustainable  Fisheries,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Chappell,  301-713-2337. 
SUPPLEMENTARY  INFORMATION:  A 

proposed  rule  for  this  action  was 


published  on  December  11,  2007  (72  FR 
70286),  with  public  comment  accepted 
though  January  10,  2008.  Several 
requests  were  made  to  extend  the 
comment  period,  and  NMFS  responded  . 
by  re-opening  the  proposed  rule  for 
public  comment  from  January  25,  2008 
to  February  25,  2008  (73  FR  4514).  A 
detailed  description  of  the  statutory  and 
regulatory  authority  for,  and  need  for 
this  rule  is  contained  in  the  preamble  of 
the  proposed  rule  and  is  not  repeated 
here. 

Current  regulations  at  §  600.730(c)(3) 
require  the  operator  of  a  fishing  vessel 
to  “provide  a  safe  ladder”  to  be  used  for 
boarding  purposes.  This  requirement 
has  been  in  existence  at  least  since 
general  provisions  for  domestic  fisheries 
were  consolidated  (53  FR  24644,  June 
29,  1988).  While  some  commenters 
expressed  surprise  at  the  existence  of 
this  requirement,  they  generally  agreed 
that  some  sort  of  ladder  is  needed  for 
boarding  larger  vessels.  Comments 
focused  on  the  definition  of  a  safe 
ladder,  when  the  ladder  is  needed,  and 
who  provides  (and  pays  for)  the  ladder. 

Twenty  years  of  experience  have 
shown  that  the  current  generic 
definition  is  inadequate  for  both  safety 
and  enforcement  purposes.  Because 
standards  to  define  a  “safe  ladder”  did 
not  exist,  some  fishing  vessel  operators 
provided  inadequate  ladders,  which  put 
boarding  personnel  at  risk.  Where  the 
ladder  is  clearly  inadequate,  the 
boarding  party  mu.st  either  provide  a 
boarding  ladder  or  abort  the  boarding. 
This  lack  of  a  quick  and  safe  means  of 
boarding  slows  down  boardings  and 
creates  additional  interruptions  of 
fishing  operations.  These  final 
regulations  provide  a  common 
definition  for  a  ladder  proven  to  be  safer 
than  other  types. 

The  final  rule  requires  the  use  of  a 
pilot  ladder  on  all  fishing  vessels  with 
a  freeboard  of  4  ft  (1.25  m)  and  defines 
the  term  “freeboard”  for  this  rule. 
Because  the  definition  of  freeboard  is 
now  defined  as  the  distance  between  the 
top  rail  of  the  gunwale  and  the  water’s 
surface,  some  vessels  that  did  not  need 
to  provide  a  ladder  before  will  have  to 
provide  a  ladder  under  this  rule. 

Comments  on  the  Proposed  Rule 

NMFS  received  one  letter  of  comment 
from  Washington  Department  of  Fish 
and  Wildlife  (WDFW)  and  three  letters 
of  comment  from  the  United  States 
Coast  Guard  (USCG),  plus  56  comments 
from  members  of  the  public  with  thirty- 
two  unique  comments. 

Comment  1:  NMFS  received  twenty- 
six  comments  that  the  USCG  or  NMFS 
provide  a  boarding  ladder  when 
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required  to  safely  conduct  an  at-sea 
boarding. 

Response:  The  fishing  vessels  affected 
by  this  rule  are  already  required  by  50 
CFR  600.730(cK3)  to  provide  a  safe 
boarding  ladder;  this  rule  defines  “safe 
boarding  ladder”  more  clearly. 
Additionally,  since  all  sizes  and  classes 
of  fishing  vessels  are  subject  to  at-sea 
boardings,  the  USCG  u'ould  need  to 
maintain  and  store  multiple  ladders  of 
various  sizes  to  enable  boarding  of  the 
range  of  fishing  vessel  sizes,  which  is 
not  feasible  due  to  space  limitations 
aboard  USCG  vessels.  The  small  boats 
the  USCG  uses  for  boarding  also  have 
insufficient  room  to  carry  both  a  ladder 
and  a  boarding  team.  Finally, 
transferring  the  ladder  from  a  Coast 
Guard  small  boat  to  a  fishing  vessel  with 
the  crew  securing  an  unfamiliar  ladder 
represents  a  higher  risk  activity  than  the 
fishing  vessel  providing  its  own  custom¬ 
sized  ladder,  undermining  the  purpose 
of  this  rule  to  provide  for  safer 
boardings. 

Comment  2:  NMFS  received  twenty 
two  comments  that  the  boarding  ladder 
required  by  this  rule  was  too  costly. 

Response:  While  NMFS  understands 
that  the  ladder  is  a  costly  investment,  it 
is  less  than  the  cost  invoh'^ed  with  the 
potential  serious  injury  or  death  that 
can  result  from  a  fall  during  a  boarding. 
NMFS  research  found  that  USCG- 
approved  ladders  can  he  custom  made 
for  $64  per  foot  for  wood  and  $148  per 
foot  for  synthetic  ladders.  Further,  use 
of  the  ladder  is  not  limited  to  boardings 
or  observer  transfers.  It  can  be  used  for 
vessel  maintenance,  retrieving  gear  from 
tbe  w'ater,  and  boarding  a  life  raft,  as 
well  as  in  a  man  overboard  situation. 

Comment  3:  NMFS  received 
seventeen  comments  that  the  fishing 
vessels  required  by  this  rule  to  carry  a 
ladder  had  insufficient  storage  space 
aboard. 

Response:  Many  fishing  vessels 
affected  by  this  rule  are  already  required 
to  carry  a  safe  boarding  ladder.  The 
ladder  specified  in  this  rule  was 
designed  to  be  stored  aboard  vessels. 
Additionally,  the  rule  only  applies  to 
larger  fishing  vessels  which  typically 
have  sufficient  storage  space. 

Comment  4:  NMFS  received  twelve 
comments  that  small  fishing  vessels 
should  be  exempted  from  this 
requirement. 

Response:  Fishing  vessels  with  less 
than  four  feet  of  freeboard,  which  tend 
to  be  small  fishing  vessels,  are  exempt 
from  this  rule. 

Comment  5:  NMFS  received  seven 
comments  that  vessels  that  have  been 
boarded  in  the  past  without  incident  or 
inconvenience  should  not  be  required  to 
carry  unnecessary  equipment. 


Response:  Every  boarding  at  sea  is 
unique,  with  variance  in  environmental 
conditions,  boarding  team  composition, 
and  boarding  platforms.  The  fact  that  no 
accident  occured  in  previous  boardings 
is  not  an  indicator  that  there  will  be  no 
accident  during  the  next  boarding  if  a 
safety  hazard  exists.  Even  though 
boarding  accidents  are  relatively  rare, 
the  risk  to  boarding  party  personnel 
dictates  that  boarding  ladder  safety  must 
be  improved. 

Comment  6:  NMFS  received  six 
comments  that  the  definition  of 
“freeboard”  is  unclear. 

Response:  NMFS  has  changed  the 
definition  in  the  final  rule.  The  term 
freeboard,  as  it  applies  to  this  rule,  is 
measured  at  the  time  the  vessel  is 
boarded,  and  is  a  physical  measurement 
of  the  vessel  at  the  lowest  point  of 
sufficient  width  to  accommodate  a 
boarding.  The  measurement  cannot  be 
pre-determined  at  the  dock  or  the 
marine  architects’  office,  because 
loading  conditions  (i.e.,  fuel  state  and 
catch  onboard)  and  weather  are 
constantly  changing.  It  remains  the 
fishing  vessel  operator’s  responsibility 
to  provide  a  pilot  ladder  when 
conditions  exist  that  require  one. 

Comment  7:  NMFS  received  five 
comments  that  this  rule  has  a  potential 
for  decreasing  safety  at  sea. 

Response:  The  USCG-approved 
ladders  required  by  this  rule  are 
designed  to  safely  transfer  people  at  sea 
and  meet  international  safety  standards. 
Numerous  USCG  boarding  officers  were 
consulted  in  the  development  of  this 
rule,  all  of  whom  agreed  that  the  use  of 
USCG  approved  pilot  ladders  will 
increase  the  safety  of  at-sea  boardings. 

Comment  8:  NMFS  received  four 
comments  concurring  with  the  rule. 

Response:  NMFS  acknowledges  these 
comments. 

Comment  9:  NMFS  received  four 
comments  that  the  number  of  vessels 
affected  by  this  rule  is  not  accurate. 

Response:  While  the  number  of 
vessels  affected  by  this  rule  is  an 
estimate,  NMFS  considers  the  data  used 
to  be  reasonable  and  the  best  available. 
Since  the  US  government  does  not  track 
the  freeboard  of  fishing  vessels,  a  length 
of  65  feet  was  a  proxy  used  to  determine 
an  estimated  number  of  affected  vessels, 
based  on  best  professional  judgment  by 
NMFS  and  the  USCG.  Data  provided  by 
the  USCG  indicated  that  there  are  5,520 
federally-documented  fishing  vessels 
over  65  feet  and  an  estimated  530  state 
numbered  fishing  vessels  over  65  feet, 
yielding  an  estimated  6050  fishing 
vessels  that  will  be  affected  by  this  rule. 

Comment  10:  NMFS  received  four 
comments  that  homemade  ladders 
should  be  acceptable. 


Response:  This  rule  requires  a  ladder 
that  is  designed  for  at-sea  operations 
and  can  be  considered  safe  without  a 
detailed  inspection.  The  USCG 
equipment  approval  process  is  available 
to  anyone  wishing  to  construct  their 
own  ladder. 

Comment  11:  NMFS  received  four 
comments  that  a  “one  size  fits  all” 
approach  to  boarding  ladders  is 
inappropriate. 

Response:  NMFS  believes  that  this 
rule  employs  a  sufficiently  flexible 
approach  while  improving  the  safety  of 
boarding  for  authorized  officers  and 
other  persons.  Vessels  with  less  than  4 
feet  of  freeboard  do  not  need  a  ladder 
and  ladders  can  be  customized  to  fit  a 
particular  vessel’s  freeboard. 

Comment  12:  NMFS  received  two 
comments  that  built-in  steps  should  be 
accepted. 

Response:  Built  in  steps  can  be  a 
hazard  to  the  small  boat  used  to  transfer 
boarding  teams  onto  the  fishing  vessels. 
As  both  vessels  rise  and  fall  with  the 
waves,  the  small  boat  rubs  against  the 
steps  which  can  tear  a  rubber  sponson, 
gouge  a  fiberglass  boat,  and  in  rough 
seas  even  cause  the  small  boat  to 
capsize.  Additionally,  the  standard 
adopted  eliminates  any  question  by  the 
fishermen  or  enforcement  as  to  what 
constitutes  a  safe  boarding  ladder. 

Comment  13:  NMFS  received  two 
comments  that  the  minimum  freeboard 
height  to  require  a  boarding  ladder 
should  be  greater  than  four  feet. 

Response:  NMFS  concluded  that  four 
feet  was  appropriate  because  a  five  foot 
tall  boarding  officer  (USCG  minimum 
height  requirement)  of  average  upper 
body  strength  wearing  a  dry  suit, 
uniform  and  over  35  pounds  of 
weapons,  tools  and  gear  may  find  a 
higher  freeboard  height  difficult  to 
climb  without  the  assistance  of  a  ladder. 

Comment  14:  NMFS  received  two 
comments  requesting  an  extension  of 
the  public  comment  period. 

Response:  NMFS  accommodated  this 
request  by  reopening  the  comment 
period  for  an  additional  30  days. 

Comment  15:  NMFS  received  two 
comments  that  the  rule  should  not 
apply  to  charter  or  recreational  vessels. 

Response:  Federal  fisheries 
regulations  apply  to  charter  and 
recreational  vessels  as  well  as 
commercial  vessels,  and  at-sea 
boardings  are  conducted  on  all  three 
categories  of  vessel. 

Comment  16:  NMFS  received  two 
comments  questioning  whether 
sufficient  ladders  were  available. 

Response:  NMFS  research  revealed 
numerous  ship  supply  stores  that  can 
provide  custom  built  ladders. 
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Comment  1 7:  NMFS  received  two 
comments  requesting  phase  in 
provisions. 

Response:  NMFS  will  provide  lead 
time  for  vessel  owners  and  operators  to 
obtain  pilot  ladders  prior  to  the  effective 
date  of  these  regulations. 

Comment  18:  NMFS  received  two 
comments  that  the  rule  is  not  necessary. 

Response:  The  safety  of  boarding 
teams  is  a  priority  for  NMFS  and  the 
USCG.  This  rule  provides  a  clear 
definition  for  a  “safe  ladder”. 

Previously  allowed  unsafe  ladders 
caused  boarding  personnel  to  fall  in  the 
water,  a  life-threatening  situation. 

Comment  19:  NMFS  received  one 
comment  that  most  boardings  of  small 
trollers  occur  over  the  stern  where  a 
ladder  physically  can’t  be  rigged  due  to 
space  considerations. 

Response:  The  term  freeboard,  as  it 
applies  to  this  rule,  is  a  physical 
measurement  of  the  vessel  at  the  lowest 
point  of  sufficient  width  to 
accommodate  a  boarding.  Provided  that 
the  stern  of  a  troller  is  a  safe  boarding 
location,  is  of  sufficient  width  to 
accommodate  a  boarding,  and  the 
freeboard  is  four  feet  (1.25  m)  or  less,  a 
boarding  ladder  would  not  be  required. 

Comment  20:  NMFS  received  one 
comment  that  boarding  teams  should 
wait  for  safer  conditions. 

Response:  NMFS  and  the  USCG 
conduct  risk  assessments  prior  to 
boarding  a  vessel;  weather  conditions 
are  an  integral  part  of  this  assessment. 

In  some  areas,  waiting  for  calm 
conditions  would  preclude  most  at-sea 
boardings  and  result  in  decreased 
effectiveness  of  fishery  regulations. 

Comment  21:  NMFS  received  one 
comment  that  the  ladder  should  be 
called  a  boarding  ladder  not  a  pilot 
ladder. 

Response:  The  name  “pilot  ladder”  is 
retained  as  it  refers  to  a  specifically 
constructed  ladder.  The  ladder  required 
by  this  rule  is  a  USCG  approved  pilot 
ladder  that  will  be  used  for  at-sea 
boardings.  The  USCG  approval 
regulations,  46  CFR  subpart  163.003, 
contain  standards  for  a  pilot  ladder. 

Comment  22:  NMFS  received  one 
comment  asking  if  a  thirty  foot  vessel 
would  require  the  same  ladder  as  a 
ninety  foot  vessel. 

Response:  This  requirement  is  not 
based  on  vessel  length,  but  rather  on 
freeboard.  Therefore,  vessels  with 
similar  freeboard  will  need  a  ladder  of 
a  similar  length.  Pilot  ladders  are 
available  in  custom  sizes  built  to  fit 
various  freeboard  heights. 

Comment  23:  NMFS  received  one 
comment  asking  how  this  rule  rebuilds 
fisheries. 


Response:  This  rule  facilitates  at-sea 
enforcement,  which  is  one  component 
of  effective  fishery  management. 

Comment  24:  NMFS  received  one 
comment  that  this  requirement  may  be 
subject  to  safety  inspections  under  the 
USCG  Commercial  Fishing  Vessel  Safety 
program. 

Response:  Federal  fisheries 
regulations  and  fishing  vessel  safety 
regulations  are  two  distinct  federal 
programs.  The  ladders  required  by  this 
final  rule  will  be  subject  to  inspection 
under  NMFS  federal  fisheries 
regulations,  not  USCG  Commercial 
Fishing  Vessel  Safety  regulations. 

Comment  25:  NMFS  received  one 
comment  requesting  to  limit  the 
requirement  to  vessels  over  sixty-five 
feet  (20  m)  in  length. 

Response:  The  ladder  requirement  is 
based  on  freeboard  height,  not  vessel 
length.  Some  vessels  less  than  sixty-five 
feet  in  length  have  a  freeboard  greater 
than  four  feet  (1.25  m)  and  would  be 
required  to  provide  a  boarding  ladder. 
Conversely,  some  vessels  longer  than  65 
feet  (20  m)  have  a  freeboard  of  less  than 
four  feet  (1.25  m). 

Comment  26:  NMFS  received  two 
comments  that  the  rule  should  be 
voluntary. 

Response:  This  rule  is  mandatory.  As 
noted  in  the  proposed  rule  and 
elsewhere  in  this  final  rule,  the  flexible 
requirement  that  fishing  vessel 
operators  provide  boarding  parties  a 
“safe  boarding  ladder”  did  not  result  in 
a  satisfactory  level  of  compliance  and 
safety. 

Comment  27:  NMFS  received  one 
comment  that  the  rule  should  apply  in 
all  areas  of  the  U.S.  Exclusive  Economic 
Zone  (EEZ). 

Response:  The  rule  applies  to 
domestic  fishing  vessels  in  all  areas  of 
the  U.S.  EEZ  and  anywhere  U.S.  fishing 
vessels  are  boarded  for  the  purposes  of 
enforcing  applicable  fisheries  laws. 
Similar  regulations  apply  to  foreign 
fishing  vessels  in  the  EEZ.  See  50  CFR 
600.504(d),  Boarding. 

Comment  28:  NMFS  received  one 
comment  that  the  rule  should  apply  in 
the  Pacific  Northwest  and  one  comment 
that  it  should  not. 

Response:  As  stated  in  the  response  to 
Comment  27,  the  rule  applies  in  the 
entire  U.S.  EEZ  and  anywhere  domestic 
fishing  vessels  are  boarded  for  the 
purposes  of  enforcing  applicable 
fisheries  laws.  Hazardous  boarding 
conditions  exist  in  the  Pacific 
Northwest  as  they  do  in  other  areas  of 
the  EEZ. 

Comment  29:  NMFS  received  one 
comment  that  all  fish  should  be  retained 
with  no  discards.  ' 


Response:  This  comment  is  outside 
the  scope  of  this  rule. 

Comment  30:  NMFS  received  one 
comment  that  the  use  of  Billy  Pugh 
Personnel  Transfer  Devices  should  be 
authorized. 

Response:  While  the  Billy  Pugh 
Personnel  Transfer  Device  is  a  safe 
means  of  transporting  personnel 
between  vessels,  the  cost,  training,  and 
inapplicability  to  small  vessels  make 
this  a  less  preferred  option. 

Additionally,  a  major  difference 
between  a  transfer  device  and  a  ladder 
is  that  when  climbing  on  a  ladder  a 
boarding  team  is  in  control  of  whether 
or  not  they  go  up  or  down  the  ladder, 
dependent  on  the  situation.  If  a 
personnel  transfer  device  was 
authorized,  the  boarding  team  would 
then  be  putting  themselves  within  the 
control  of  the  individual  raising  or 
lowering  the  transfer  device.  NMFS 
concluded  that  it  is  more  appropriate  for 
a  ladder  to  be  used  so  that  USCG 
personnel  maintain  control  over  their 
boarding  of  the  vessel. 

Comment  31:  NMFS  received  one 
comment  asking  if  the  rule  applied  to 
USGG  inspected  vessels. 

Response:  This  rule  will  apply  to  both 
inspected  and  uninspected  domestic 
fishing  vessels  with  a  freeboard  of 
greater  than  four  feet  (1.25  m)  and 
fishing  in  federal  waters  or  with  a 
federal  permit. 

Comment  32:  NMFS  received  one 
comment  that  there  are  safer  options 
available  beyond  requiring  a  boarding 
ladder. 

Response:  Other  methods  of 
management  and  enforcement  may 
require  fewer  at-sea  boardings,  but  no 
method  of  management  has  completely 
removed  the  need  for  at-sea  boardings. 
NMFS  and  the  U.S.  Coast  Guard 
consider  the  use  of  boarding  ladders  an 
integral  part  of  at-sea  boardings.  As 
discussed  in  the  preamble  to  the 
proposed  rule  and  set  forth  below, 

NMFS  considered  five  options  in 
developing  new  boarding  ladder 
requirements  with  this  final  rule  as  the 
preferred  option. 

Changes  from  the  Proposed  Rule 

In  order  to  clarify  what  is  meant  by 
freeboard  in  a  bulwarks  cut-out,  the 
definition  of  freeboard  has  been  revised 
to  explain  that  freeboard  means  the 
distance  between  the  threshold  of  the 
bulwark  cut-out  and  the  water’s  surface. 
Because  the  definitions  of  pilot  ladder 
are  only  applicable  to  the  regulations 
regarding  boarding,  they  have  been 
moved  to  that  section  in  the 
international  and  the  Magnuson-Stevens 
Act  regulations.  This  also  makes  them 
more  accessible  to  the  user. 
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Classification 

Pursuant  to  section  305(d)  of  the 
Magnuson-Stevens  Act,  the  NMFS 
Assistant  Administrator  has  determined 
that  this  final  rule  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  law. 

NMFS  prepared  a  final  regulatory 
flexibility  analysis  (FRFA),  which 
incorporates  the  IRFA  and  this  final 
rule,  and  describes  the  economic  impact 
that  this  action  may  have  on  small 
entities.  A  copy  of  IRFA  is  available 
from  NMFS  (see  ADDRESSES). 

Statement  of  Objective  and  Need 

A  description  of  the  objective  of  and 
need  for  this  rule  is  contained  in  the 
preamble  of  this  final  rule. 

Summary  of  Significant  Issues  Raised  in 
Public  Comments 

NMFS  received  twenty-two  comments 
that  the  boarding  ladder  required  by  this 
rule  was  too  costly.  NMFS  understands 
that  the  ladder  is  a  costly  investment 
and  conducted  market  research  to 
determine  current  costs  of  such  a 
ladder.  This  research  found  that  USCG- 
approved  ladders  can  be  custom  made 
for  $64  per  foot  for  wood  and  $148  per 
foot  for  synthetic  ladders  (from  $640- 
$1,480  for  a  10-foot  ladder).  By 
requiring  a  specifically  constructed 
ladder,  the  vessel  owner  and  operator 
can  reduce  the  liability  caused  by  their 
requirement  to  provide  a  safe  boarding 
ladder.  This  makes  the  purchase  cost  of 
a  pilot  ladder  less  than  the  potential 
cost  involved  if  serious  injury  or  death 
results  from  a  fall  during  a  boarding. 
Further,  use  of  the  ladder  is  not  limited 
to  boardings  or  observer  transfers.  It  can 
be  used  for  vessel  maintenance, 
retrieving  gear  from  the  water,  and 
boarding  a  life  raft,  as  well  as  in  a  man 
overboard  situation. 

Small  Entities  Affected 

In  determining  the  number  of  vessels 
that  might  be  affected  by  this  rule, 

NMFS  and  the  Coast  Guard  first 
determined  that  vessels  65  ft  (20.0  m)  or 
greater  in  length  usually  have  a 
freeboard  (defined  as  the  working 
distance  between  the  top  rail  of  the 
gunwale  to  the  water’s  surface)  of 
greater  than  4  ft  (1.25  m).  While  some 
vessels  65  ft  (20.0  m)  or  greater  in  length 
may  have  a  freeboard  of  4  ft  (1.25  m)  or 
less,  NMFS  assumed  for  purposes  of  this 
analysis  that  all  of  these  vessels,  as  well 
as  an  unknown  number  of  smaller 
vessels,  would  be  required  to  carry  a 
pilot  ladder  if  this  proposed  rule  were 
implemented.  According  to  U.S.  Coast 
Guard  vessel  documentation  records, 
6,050  documented  fishing  vessels  are  65 
ft  (20  m)  long  or  longer  and  could  be 


affected  by  this  requirement.  Because 
some  vessels  already  have  ladders  that 
would  meet  the  new  requirements,  it  is 
unlikely  that  all  of  the  identified  fishing 
vessels  would  need  to  purchase  a 
ladder.  Except  for  approximately  11 
large  catcher-processor  vessels,  mostly 
engaged  in  the  Alaska  fisheries,  these 
vessels  are  all  considered  small  entities 
for  the  purpose  of  this  rule. 

Reporting  and  Recordkeeping 
Requirements 

This  rule  has  no  reporting  or 
recordkeeping  requirements. 

Steps  Taken  to  Minimize  the  Significant 
Economic  Impacts  on  Small  Entities 

This  action  considered  5  alternatives 
including  the  preferred  alternative  and 
the  status  quo.  The  preferred  alternative 
(proposed  action)  is  to  require  the 
operators  of  all  fishing  vessels  with  a 
freeboard  of  over  4  feet  (1.25  m)  to 
provide  a  U.S.  Coast  Guard-approved 
pilot  ladder  for  boarding  parties, 
observers  and  other  officials  required  to 
board  the  vessel.  This  alternative  was 
chosen  because  it  clarified  the  height  at 
which  a  boarding  party  member  could 
safely  board  a  fishing  vessel,  it  provided 
for  owners/operators  of  fishing  vessels 
with  an  easily  obtainable  and  affordable 
ladder  recognized  internationally  as 
being  of  safe  construction. 

The  second  alternative  is  the  status 
quo,  or  no  change  to  the  regulations. 
This  alternative  would  not  increase 
costs  to  fishermen:  however,  neither 
would  it  increase  safety  to  persons 
attempting  to  board  fishing  vessels  at 
sea.  The  regulations  would  continue  to 
be  ambiguous  and  vessel  operators  may 
continue  to  provide  unsafe  ladders, 
resulting  in  delayed  boardings  and 
accidents,  some  of  which  could  be 
serious  or  fatal. 

A  third  alternative  considered  would 
limit  this  requirement  to  Alaskan  and 
Northwestern  Atlantic  waters  where 
cold  water  and  rough  seas  are  common. 
The  limitation  would  reduce  the  cost  to 
fishermen,  but  would  not  reduce  the 
hazard  to  boarding  parties  in  the  areas 
that  are  not  subject  to  the  requirements, 
since  boardings  are  conducted  in  rough 
seas  off  all  coasts  and  during  all  periods 
of  the  year.  Therefore,  limiting  the 
extent  of  this  requirement  would 
compromise  the  safety  of  boarding 
parties  in  any  areas  of  the  EEZ  that  are 
not  subject  to  the  requirements. 

A  fourth  alternative  would  require 
vessels  with  a  freeboard  of  3  feet  (0.9  m) 
or  more  to  provide  a  ladder.  Some 
reports  from  U.S.  Goast  Guard  boarding 
parties  indicate  that  ladders  would 
facilitate  boarding  operations  in  those 
cases.  NMFS  rejected  this  alternative 


because  of  increased  costs  to  the 
fishermen  and  the  marginal  benefit  in 
safety. 

A  fifth  alternative  would  allow  fishing 
vessel  owners  or  operators  to  make  their 
own  ladders  according  to  specifications 
found  at  46  GFR  subpart  163.003, 
without  going  through  the  procedures 
for  GG  approval.  While  fishermen  could 
potentially  make  such  ladders  more 
cheaply  than  buying  them,  the  ladders 
would  not  be  approved  and  there  would 
be  no  assurance  that  they  would 
actually  perform  as  required.  Therefore, 
this  alternative  was  not  adopted. 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
required  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  “small  entity 
compliance  guides.”  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  The  small  entity 
compliance  guide  for  this  rule  follows: 
Small  Entity  Compliance  Guide 
Applicability:  Owners  and  operators  of 
United  States  fishing  vessels  fishing  under 
U.S.  laws  in  U.S.  waters  and  on  the  high  seas. 
Requirements:  If  your  vessel  has  a  freeboard 
of  greater  than  four  feef  (1.25  m),  described 
as  the  working  distance  between  the  top  rail 
of  the  gunwale  of  a  vessel  and  the  water’s 
surface,  your  vessel  must  provide  a  Coast 
Guard-  approved  pilot  ladder  for  the  use  of 
enforcement  personnel  boarding  your  vessel. 
If  your  vessel  has  cut-outs  in  the  bulwarks  for 
the  purpose  of  personnel  boarding,  the 
freeboard  is  the  distance  between  the 
threshold  of  the  bulwark  cut-out  and  the 
water’s  surface. 

Description  of  a  pilot  ladder:  A  pilot  ladder, 
sometimes  called  a  )acob’s  ladder,  is  a 
flexible  ladder  constructed  and  approved  to 
meet  the  U.S.  Coast  Guard  standards  for  pilot 
ladders  at  46  CFR  subpart  163.003  entitled 
Pilot  Ladder.  Pilot  ladders  may  be  purchased 
through  many  marine  equipment  suppliers  in 
a  variety  of  lengths  and  materials.  NMFS 
research  has  determined  that  the  cost  of  a 
pilot  ladder  made  of  natural  materials  is 
about  $64.00  per  foot,  and  a  ladder  made  of 
synthetic  materials  is  about  $148  per  foot. 

The  total  cost  of  a  ladder  would  therefore 
likely  range  from  $640  to  $1,480  for  a  10-foot 
ladder. 

Deployment:  Specific  boarding  regulations 
for  the  Magnuson-Stevens  Act  are  found  at  50 
CFR  600.730(c).  Boarding  regulations 
published  under  other  Federal  fisheries  laws 
are  identical.  These  regulations  require  that 
when  necessary  to  facilitate  a  boarding  or  at 
the  request  of  an  authorized  officer  or 
observer,  you  must  provide  your  pilot  ladder 
for  their  use.  You  must  also  provide  a 
manrope  or  safety  line,  illuminate  the  ladder, 
and  take  any  other  actions  necessary  to 
facilitate  the  boarding  and  ensure  the  safety' 
of  the  authorized  officer  and  boarding  party. 
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This  small  entity  compliance  guide  is 
authorized  by  the  Assistant  Administrator  of 
Fisheries,  National  Marine  Fisheries  Service 
and  complies  with  section  212  of  the  Small 
Business  Regulatory  Enforcement  Fairness 
Act  of  1996. 

This  final  rule  has  been  determined  to  be  not 
significant  for  purposes  of  Executive  Order 
12866. 

List  of  Subjects 

50  CFR  Part  300 
Administrative  practice  and 
procedure,  Antarctica,  Canada,  Exports, 
Fish,  Fisheries,  Fishing,  Imports,  ‘ 
Indians,  Labeling,  Marine  resources. 
Reporting  and  recordkeeping 
requirements,  Russian  Federation, 
Transportation,  Treaties,  Wildlife. 

50  CFR  Part  600 
Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Fishing,  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Statistics. 

50  CFR  Part  697 
Administrative  practice  and 
procedure.  Fisheries,  Fishing, 
Intergovernmental  relations.  Reporting 
and  recordkeepingrequirements. 

Dated:  November  10,  2008. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  For 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  300,  600,  and 
697  are  amended  as  follows. 

CHAPTER  III 

PART  300— INTERNATIONAL 
FISHERIES  REGULATIONS 

■  1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  16  U.S.C. 
951-961  and  971  et  seq.,  16  U.S.C.  973-973r, 
16  U.S.C.  2431  ef  seq.,  16  U.S.C.  3371-3378, 
16  U.S.C.  3636(b),  16  U.S.C.  5501  et  seq.,  and 
16  U.S.C.  1801  et  seq. 

■  2.  In  §  300.5,  paragraphs  {a)(l)  and  (2) 
are  added  and  paragraphs  (c)(3)  and  (4) 
are  revised  to  read  as  follows: 

§300.5  Facilitation  of  enforcement. 

(a)  *  *  * 

(1)  For  the  purposes  of  this  section 
“freeboard”  means  the  working  distance 
between  the  top  rail  of  the  gunwale  of 

a  vessel  and  the  water’s  surface.  Where 
cut-outs  are  provided  in  the  bulwarks 
for  the  purpose  of  boarding  personnel, 
freeboard  means  the  distance  between 
the  threshold  of  the  bulwark  cut-out  and 
the  water’s  surface. 

(2)  For  the  purposes  of  this  section, 
“pilot  ladder”  means  a  flexible  ladder 


constructed  and  approved  to  meet  the 
U.S.  Coast  Guard  standards  for  pilot 
ladders  at  46  CFR  subpart  163.003 
entitled  Pilot  Ladder. 

(c)  *  *  * 

(3)  Except  for  fishing  vessels  with  a 
freeboard  of  4  feet  (1.25  m)  or  less, 
provide,  when  requested  by  an 
authorized  officer  or  CCAMLR 
inspector,  a  pilot  ladder  capable  of 
being  used  for  the  purpose  of  enabling 
the  authorized  officer  or  CCAMLR 
inspector  to  embark  and  disembark  the 
vessel  safely.  The  pilot  ladder  must  be 
maintained  in  good  condition  and  kept 
clean. 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer  or  CCAMLR 
inspector,  provide  a  manrope  or  safety 
line,  and  illumination  for  the  pilot 
ladder. 

CHAPTER  VI 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

■  3.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  4.  In  §  600.730,  paragraphs  (a)(1)  and 

(2)  are  added  after  the  introductory  text 
and  paragraphs  (c)(3)  and  (4)  are  revised 
to  read  as  follows: 

§  600.730  Facilitation  of  enforcement. 

(a)  *  *  * 

(1)  For  the  purposes  of  this  section 
“freeboard”  means  the  working  distance 
between  the  top  rail  of  the  gunwale  of 

a  vessel  and  the  water’s  surface.  Where 
cut-outs  are  provided  in  the  bulwarks 
for  the  purpose  of  boarding  personnel, 
freeboard  means  the  distance  between 
the  threshold  of  the  bulwark  cut-out  and 
the  water’s  surface. 

(2)  For  the  purposes  of  this  section, 
“pilot  ladder”  means  a  flexible  ladder 
constructed  and  approved  to  meet  the 
U.S.  Coast  Guard  standards  for  pilot 
ladders  at  46  CFR  subpart  163.003 
entitled  Pilot  Ladder. 

(c)  *  *  * 

(3)  Except  for  fishing  vessels  with  a 
freeboard  of  4  feet  (1.25  m)  or  less, 
provide,  when  requested  by  an 
authorized  officer  or  observer  personnel, 
a  pilot  ladder  capable  of  being  used  for 
the  purpose  of  enabling  personnel  to 
embark  and  disembark  the  vessel  safely. 
The  pilot  ladder  must  be  maintained  in 
good  condition  and  kept  clean. 

(4)  When  necessary  to  facilitate  the 
boarding  or  when  requested  by  an 
authorized  officer  or  observer,  provide  a 
manrope  or  safety  line,  and  illumination 
for  the  pilot  ladder. 


CHAPTER  VI 

PART  697-ATLANTIC  COASTAL 
FISHERIES  COOPERATIVE 
MANAGEMENT 

■  5.  The  authority  citation  for  part  697 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1501  et  seq. 

■  6.  In  §  697.9,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  697.9  Facilitation  of  enforcement. 

(a)  General.  See  §  600.730  of  this 
chapter. 

[FR  Doc.  E8-27221  Filed  11-14-08:  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600,  622,  and  679 
[Docket  No.  0809101190-81192-01] 

RIN  0648-AX26 

General  Provisions  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act;  Minor  Amendments 
to  Regulations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  minor 
amendments  to  update  regulations 
pertaining  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
updated  regulations  reflect  amendments 
to  the  Magnuson-Stevens  Act  by  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management 
Reauthorization  Act  of  2006  (MSRA)  so 
that  regulations  are  consistent  with  the 
revised  statutory  text.  The  effect  of  this 
action  is  to  update  Magnuson-Stevens 
Act  regulations  where  only  minor 
changes  to  revise  language  or  insert  new 
provisions  of  the  amended  Magnuson- 
Stevens  Act  are  needed.  Additional 
actions  interpreting  and  implementing 
the  requirements  of  the  MSRA  are  being 
addressed  as  separate  rulemakings. 
DATES:  Effective  November  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Chappell  at  301-713-2337. 
SUPPLEMENTARY  INFORMATION:  In  title  50, 
parts  600,  622,  and  679  contain 
regulations  issued  under  authority  of 
the  Magnuson-Stevens  Act.  On  January 
12,  2007,  the  President  signed  into  law 
the  MSRA  (Public  Law  109-479),  which 
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amended  the  Magnuson-Stevens  Act 
and  set  forth,  among  other  things, 
general  and  more  specialized  provisions 
pertaining  to  parts  600,  622,  and  679. 
NMFS  makes  minor  changes  to  these 
parts  to  resolve  inconsistencies  between 
the  specified  regulations  and  the 
governing  changes  presented  in  the 
MSRA  that  have  a  direct  bearing  on  the 
regulations.  This  final  rule  makes 
changes  following  the  provisions  of  the 
Magnuson-Stevens  Act  as  amended  by 
the  MSRA  in  the  order  of  their 
presentation  in  the  regulations.  The 
applicable  Magnuson-Stevens  Act 
citation  is  in  parentheses. 

In  §  600.10  the  definition  of  term 
“limited  access  system”  is  added,  as 
this  term  is  used  very  often  in  current 
fishery  management  plans  and 
regulations  (Magnuson-Stevens  Act  sec. 
3(27)). 

Section  600.345  is  modified  to  add 
the  MSRA  requirement  to  National 
Standard  8  —  Communities,  that  fishery 
conserv'ation  and  management  measures 
take  into  account  the  importance  of 
fishery  resources  to  fishing  communities 
by  using  economic  and  social  data  that 
is  based  on  the  best  scientific 
information  available  (Magnuson- 
Stevens  Act  sec.  301(a)(8)). 

Section  600.350  revises  National 
Standard  9  —  Bycatch,  by  reformatting 
paragraph  (c),  the  definition,  and  adding 
an  exclusion  of  “bycatch”  scientifically 
tagged  and  released  highly  migratory 
species  fish  harvested  in  a  commercial 
fishery  managed  by  a  Council  or  the 
Western  and  Central  Pacific  Fisheries 
Convention  Implementation  Act 
(Magnuson-Stevens  Act  sec.  304(g)(2)). 

Section  600.516  updates  the  language 
and  specifies  that  allocations  of  the  total 
allowable  level  of  foreign  fishing  are 
discretionary  and  such  allocations  shall 
be  zero  for  fisheries  that  have  adequate 
or  excess  domestic  harvest  capacity 
(Magnuson-Stevens  Act  sec.  201(d)). 

Section  622.2,  revises  the  definition  of 
“Caribbean”  to  reflect  the  extended 
jurisdiction  of  the  Caribbean  Fishery 
Management  Council  to  the  U.S.  waters 
surrounding  all  U.S.  territories  in  the 
Caribbean  Sea  (Magnuson-Stevens  Act 
sec.  302(a)(1)(D)).  Previously,  Council 
jurisdiction  was  only  over  fisheries 
seaward  of  the  U.S.  Virgin  Islands  and 
Puerto  Rico. 

Section  218  of  the  MSRA  amended 
section  802  of  the  Consolidated 
Appropriations  Act  of  2004  (Public  Law 
108 — 199;  section  802)  to  extend  the 
duration  of  the  Central  Gulf  of  Alaska 
(GOA)  Rockfish  Program  from  two  to 
five  years.  In  section  802,  Congress 
required  the  Secretary  in  consultation 
with  the  North  Pacific  Fishery 
Management  Council  to  establish  a 


management  program  for  Central  GOA 
rockfish  and  other  groundfish  fisheries 
with  specific  provisions.  Section  802 
states  in  part,  “...The  pilot  program  will 
sunset  when  a  GOA  groundfish 
comprehensive  rationalization  plan  is 
authorized  by  the  Gouncil  and 
implemented  by  the  Secretary,  or  2 
years  from  date  of  implementation, 
whichever  is  earlier.” 

The  North  Pacific  Fishery 
Management  Council  adopted  the 
Central  GOA  Rockfish  Program  on  June 
6,  2005.  NMFS  approved  the 
amendment-to  the  Gulf  of  Alaska 
Groundfish  Fishery  Management  Plan 
and  adopted  regulations  establishing  the 
Program  beginning  in  2007  and  expiring 
December  31,  2008.  Section  218  of  the 
MSRA  has  now  extended  the  expiration 
date  to  five  years  after  implementation. 
The  GOA  groundfish  comprehensive 
rationalization  plan  is  not  yet  complete. 

This  rule  amends  regulations  at  50 
CFR  679.80(a).(2)  to  be  consistent  with 
the  statutory  requirements  of  section 
218  of  the  MSRA  that  the  Central  GOA 
Rockfish  Program  be  extended  from 
December  31,  2008  (i.e.,  two  years  after 
implementation  by  the  Secretary),  to 
December  31,  2011  (i.e.,  five  years  after 
implementation  by  the  Secretary). 

Classification 

The  Office  of  Management  and  Budget 
has  determined  that  this  final  rule  is  not 
significant  for  purposes  of  Executive 
Order  12866. 

Through  this  action,  NMFS  seeks  to 
ensure  that  the  regulations 
implementing  the  Magnuson-Stevens 
Act  conform  to  the  statutory 
requirements.  Pursuant  to  5  U.S.C. 
553(b)(B),  the  NOAA  Assistant 
Administrator  for  Fisheries  finds  good 
cause  to  waive  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action,  as  notice  and  comment  are 
unnecessary  for  the  following  reasons. 
First,  the  actions  taken  in  this  final  rule 
are  non-discretionary.  As  noted 
previously  in  the  preamble,  these 
actions  either  change  current 
regulations  to  conform  to  the  statute  or 
add  definitions  that  exist  in  the  statute 
to  the  regulations.  Since  these  changes 
are  non-discretionary,  notice  and 
comment  on  them  would  not  allow  the 
agency  to  make  any  changes  to  them, 
making  notice  and  comment 
unnecessary.  Second,  the  regulations  as 
they  exist  present  out-of-date 
information,  due  to  the  MSRA 
amendments.  This  situation  causes 
confusion  to  the  public  as  they  try  to 
reconcile  the  requirements  of  the 
Magnuson-Stevens  Act  with  those  of  the 
regulations.  Bringing  the  regulations  in 
line  with  the  overriding  requirements  of 


the  statute  is  consistent  with  the  public 
interest.  Further,  because  the  rule  is 
only  administrative  in  nature,  is  non- 
discretionary,  and  imposes  no  new 
substantive  requirements  or  restrictions 
on  the  public,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
under  5  U.S.C.  553(d)(3),  finds 
inapplicable  the  requirement  to  delay  its 
effective  date  for  30  days. 

List  of  Subjects 

50  CFR  Part  600 

Administrative  practice  and 
procedure.  Confidential  business 
information,  Fisheries,  Fishing,  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Statistics. 

50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

50  CFR  Part  679 
Alaska,  Fisheries. 

Dated;  November  10,  2008. 

Samuel  D.  Rauch  III 
Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  discussed  in  the 
preamble,  NMFS  amends  50  CFR  parts 
600,  622,  and  679  as  follows: 

Chapter  VI 

PART  600— MAGNUSON-STEVENS 
ACT  PROVISIONS 

■  1.  The  authority  citation  for  part  600 
continues  to  read  as  follows; 

Authority:  5  U.S.C.  561  and  16  U.S.C.  1801 
et  seq. 

■  2.  In  §600.10,  the  definition  of 
“Limited  access  system”  is  added  in 
alphabetical  order  to  read  as  follows: 

§600.10  Definitions. 

Limited  access  system  means  a  system 
that  limits  participation  in  a  fishery  to 
those  satisfying  certain  eligibility 
criteria  or  requirements  contained  in  a 
fishery  management  plan  or  associated 
regulation. 

■  3.  In  §  600.345,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§600.345  National  Standard  8 — 
Communities. 

(a)  Standard  8.  Conservation  and 
management  measures  shall,  consistent 
with  the  conserv'ation  requirements  of 
the  Magnuson-Stevens  Act  (including 
the  prevention  of  overfishing  and 
rebuilding  of  overfished  stocks),  take 
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into  account  the  importance  of  fishery 
resources  to  fishing  communities  by 
utilizing  economic  and  social  data  that 
are  based  upon  the  best  scientific 
information  available  in  order  to: 

■  4.  In  §  600.350,  paragraph  (c)  is 
revised  to  read  as  follows: 

§600.350  National  Standard  9 — Bycatch. 

(c)  Definition — Bycatch.  The  term 
“bycatch”  means  fish  that  are  harvested 
in  a  fishery,  but  that  are  not  sold  or  kept 
for  personal  use. 

(1)  Inclusions.  Bycatch  includes  the 
discard  of  whole  fish  at  sea  or 
elsewhere,  including  economic  discards 
and  regulatory  discards,  and  fishing 
mortality  due  to  an  encounter  with 
fishing  gear  that  does  not  result  in 
capture  of  fish  (i.e.,  unobserved  fishing 
mortality). 

(2)  Exclusions.  Bycatch  excludes  the 
following: 

(i)  Fish  that  legally  are  retained  in  a 
fishery  and  kept  for  personal,  tribal,  or 
cultural  use,  or  that  enter  commerce 
through  sale,  barter,  or  trade. 

(ii)  Fish  released  alive  under  a 
recreational  catch-and-release  fishery 
management  program.  A  catch-and- 
release  fishery  management  program  is 
one  in  which  the  retention  of  a 
particular  species  is  prohibited.  In  such 
a  program,  those  fish  released  alive 
would  not  be  considered  bycatch. 

(iii)  Fish  harvested  in  a  commercial 
fishery  managed  by  the  Secretary  under 
Magnuson-Stevens  Act  sec.  304(g)  or  the 
Atlantic  Tunas  Convention  Act  of  1975 
(16  U.S.C.  971d)  or  highly  migratory 
species  harvested  in  a  commercial 
fishery  managed  by  a  Council  under  the 
Magnuson-Stevens  Act  or  the  Western 
and  Central  Pacific  Fisheries 
Convention  Implementation  Act,  that 
are  not  regulatory  discards  and  that  are 
tagged  and  released  alive  under  a 
scientific  tagging  and  release  program 
established  by  the  Secretary. 

■  5.  In  §  600.516,  paragraph  (a)  is 
revised  to  read  as  follows: 

§600.516  Total  allowable  level  of  foreign 
fishing  (TALFF). 

(a)  The  TALFF,  if  any,  with  respect  to 
any  fishery  subject  to  the  exclusive 
fishery  management  authority  of  the 
United  States,  is  that  portion  of  the  OY 
of  such  fishery,  which  cannot  or  will 
not  be  harvested  by  vessels  of  the 
United  States.  Allocations  of  TALFF  are 
discretionary,  except  that  the  total 
allowable  level  shall  be  zero  for 
fisheries  determined  by  the  Secretary  to 
have  adequate  or  excess  domestic 
harvest  capacity. 


PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

■  6.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  7.  In  §  622.2,  the  definition  of 
“Caribbean”  is  revised  to  read  as 
follows: 

§  622.2  Definitions  and  acronyms. 

Caribbean  means  the  Caribbean  Sea 
and  Atlantic  Ocean  seaward  of  Puerto 
Rico,  the  U.S.  Virgin  Islands,  and 
possessions  of  the  United  States  in  the 
Caribbean  Sea. 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  8.  The  authority  citation  for  50  CFR 
part  679  is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.-,  16  U.S.C. 
1540(f);  16  U.S.C.  1801  et  seq.;  16  U.S.C. 
3631  et  seq.;  Pub.  L.  105-277;  Pub.  L.  106- 
31;  Pub.  L.  106-554;  Pub.  L.  108-199;  Pub. 

L.  108-447;  Pub.  L.  109-241;  Pub.  L.  109- 
479. 

■  9.  In  §  679.80,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  679.80  Initial  allocation  of  rockfish  QS. 
(a)  *  *  * 

(2)  Duration.  The  Rockfish  Program 
authorized  under  this  part  expires  on 
December  31,  2011. 

[FR  Doc.  E8-27227  Filed  11-14-08;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  061228342-7068-02]  ' 

RIN  0648-XL69 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery;  Total 
Allowable  Catch  Harvested  for 
Management  Area  1A 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure  of  Atlantic  herring 
fishery  for  Management  Area  lA. 

SUMMARY:  NMFS  announces  that, 
effective  0001  hours,  November  14, 
2008,  federally  permitted  vessels  may 
not  fish  for,  catch,  possess,  transfer,  or 
land  more  than  2,000  lb  (907.2  kg)  of 
Atlantic  herring  in  or  from  Management 


Area  lA  (Area  lA)  per  trip  or  calendar 
day  until  January  1,  2009,  when  the 
2009  TAC  becomes  available,  except  for 
transiting  purposes  as  described  in  this 
notice.  This  action  is  based  on  the 
determination  that  95  percent  of  the 
Atlantic  herring  total  allowable  catch 
(TAC)  allocated  to  Area  lA  for  2008  is 
projected  to  be  harvested.  Regulations 
governing  the  Atlantic  herring  fishery 
require  publication  of  this  notification 
to  advise  vessel  and  dealer  permit 
holders  that  no  TAC  is  available  for  the 
directed  fishery  for  Atlantic  herring 
harvested  from  Area  lA. 

DATES:  Effective  0001  hrs  local  time, 
November  14,  2008,  for  the  remainder  of 
the  fishing  year. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Biegel,  Fishery 
Management  Specialist,  at  (978)  281- 
9112. 

SUPPLEMENTARY  INFORMATION: 

Regulations  governing  the  Atlantic 
herring  fishery  are  found  at  50  CFR  part 
648.  The  regulations  require  annual 
specification  of  optimum  yield, 
domestic  and  foreign  fishing,  domestic 
and  joint  venture  processing,  and 
management  area  TACs.  The  2008  TAC 
allocated  to  Area  lA  (72  FR  17807, 

April  10,  2007)  is  45,000  mt  (99,908,017 
lb). 

The  regulations  at  §  648.202  require 
the  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator)  to 
monitor  the  Atlantic  herring  fishery  in 
each  of  the  four  management  areas 
designated  in  the  Fishery  Management 
Plan  for  the  Atlantic  Herring  Fishery 
and,  based  upon  dealer  reports,  state 
data,  and  other  available  information,  to 
determine  when  the  harvest  of  Atlantic 
herring  is  projected  to  reach  95  percent 
of  the  TAC  allocated.  When  such  a 
determination  is  made,  NMFS  is 
required  to  publish  notification  in  the 
Federal  Register  of  this  determination. 
Effective  upon  a  specific  date,  NMFS 
must  notify  vessel  and  dealer  permit 
holders  that  vessels  are  prohibited  from 
fishing  for,  catching,  possessing, 
transferring,  or  landing  more  than  2,000 
lb  (907.2  kg)  of  herring  per  trip  or 
calendar  day  in  or  from  the  specified 
management  area  for  the  remainder  of 
the  closure  period.  Transiting  of  Area 
lA  with  more  than  2,000  lb  of  herring 
on  board  is  allowed  under  the 
conditions  specified  below. 

The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  95 
percent  of  the  total  Atlantic  herring  TAC 
allocated  to  Area  lA  for  the  2008  fishing 
year  is  projected  to  be  harvested. 
Therefore,  effective  0001  hrs  local  time, 
November  14,  2008,  federally  permitted 
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vessels  may  not  fish  for,  catch,  possess, 
transfer,  or  land  more  than  2,000  lb 
(907.2  kg)  of  Atlantic  herring  in  or  from 
Area  lA  per  trip  or  calendar  day 
through  December  31,  2008;  except  a 
v'^essel  may  transit  Area  lA  with  more 
than  2,000  lb  (907.2  kg)  of  herring  on 
j  board,  or  land  more  than  2,000  lb  (907.2 

i  kg)  provided  such  herring  were  not 

caught  in  Area  lA,  and  provided  all 
fishing  gear  is  stowed  and  not  available 
for  immediate  use  as  required  by 
§  648.23(b).  Effective  November  14, 
2008,  federally  permitted  dealers  are 
also  advised  that  they  may  not  purchase 
Atlantic  herring  from  federally 
permitted  Atlantic  herring  vessels  that 
harvest  more  than  2,000  lb  (907.2  kg)  of 
Atlantic  herring  from  Area  lA  through 
2400  hrs  local  time,  December  31,  2008,. 


Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

This  action  closes  the  Atlantic  herring 
fishery  for  Management  Area  lA  until 
January  1,  2009,  under  current 
regulations.  The  regulations  at 
§  648.201(a)  require  such  action  to 
ensure  that  Atlantic  herring  vessels  do 
not  exceed  the  2008  TAG.  The  Atlantic 
herring  fishery  opened  for  the  2008 
fishing  year  at  0001  hours  on  January  1, 
2008.  Data  indicating  the  Atlantic 
herring  fleet  will  have  landed  at  least 
95%  of  the  2008  TAG  have  only  recently 
become  available.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  pursuant  to  5 


U.S.C.  553(b)(B)  to  waive  prior  notice 
and  the  opportunity  for  public  comment 
because  it  would  be  contrary  to  the 
public  interest.  If  implementation  of  this 
closure  is  delayed  to  solicit  prior  public 
comment,  the  quota  for  this  fishing  year 
will  be  exceeded,  thereby  undermining 
the  conservation  objectives  of  the  FMP. 
The  AA  further  finds,  pursuant  to  5 
U.S.G  553(d)(3),  good  cause  to  waive  the 
thirty  (30)  day  delayed  effectiveness 
period  for  the  reasons  stated  above. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  12,  2008. 

Emily  H.  Menashes 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-27217  Filed  11-12-08;  4:15  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-1215;  Directorate 
Identifier  2008-NM-r072-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A318,  A319,  A320,  and  A321  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct- 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

Two  incidents  have  occurred  due  to  the 
lack  of  visibility  on  the  Primary  Flight 
Display  (PFD)  of  the  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS) 
indications. 

***** 

We  are  issuing  this  AD  to  prevent 
possible  mid-air  collisions  due  to  lack  of 
visibility  of  TCAS  indications  on  the 
PFD.  The  proposed  AD  would  require 
actions  that  are  intended  to  address  the 
unsafe  condition  described  in  the  MCAI. 
DATES:  We  must  receive  comments  on 
this  proposed  AD  by  December  17, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:(202)493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 


•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-40,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Dulin,  Aerospace  Engineer, 

International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  227-2141;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1215:  Directorate  Identifier 
2008-NM-072-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

VVe  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov.  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Gommunity,  has  issued  EASA 
Airworthiness  Directive  2008-0032, 
dated  February  21,  2008  (referred  to 


after  this  as  “the  MCAI”),  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

Two  incidents  have  occurred  due  to  the 
lack  of  visibility  on  the  Primary  Flight 
Display  (PFD)  of  the  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS) 
indications. 

EIS2  [electronic  instrument  system  2) 
standard  S7  introduces  modifications  to  the 
vertical  speed  indication  to  improve  the 
legibility  in  case  of  TCAS  Resolution 
Advisory. 

The  modifications  consist  in  changing  the 
colour  of  the  needle  and  increasing  the  width 
of  the  TCAS  green  band. 

This  AD  supersedes  [EASA]  AD  2006—0108 
[dated  May  3,  2006).  Also,  as  all  aircraft  in 
this  AD  applicability  have  been  retrofitted  to 
at  least  S4.2  standard,  the  operational 
limitations  contained  in  the  Compliance 
paragraph  2.  of  AD  2006-0108  have  already 
been  addressed. 

This  AD  therefore  mandates  the 
installation  of  the  improved  EIS2  standard 
S7. 

We  are  issuing  this  AD  to  prevent 
possible  mid-air  collisions  due  to  lack  of 
visibility  of  TCAS  indications  on  the 
PFD.  You  may  obtain  further 
information  by  examining  the  MCAI  in 
the  AD  docket. 

Relevant  Service  Information 

Airbus  has  issued  Service  Bulletin 
A32Q-31-1276,  Revision  01,  dated 
March  5,  2008.  The  actions  described  in 
this  service  information  are  intended  to 
correct  the  unsafe  condition  identified 
in  the  MCAI. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
infprmation  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 


67814 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 / Proposed  Rules 


different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the 
proposed  AD. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  113  products  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  4  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $80  per  work-hour.  Required 
parts  would  cost  about  $0  per  product. 
Where  the  service  information  lists 
required  parts  costs  that  are  covered 
under  warranty,  we  have  assumed  that 
there  will  be  no  charge  for  these  costs. 

As  we  do  not  control  warranty  coverage 
for  affected  parties,  some  parties  may 
incur  costs  higher  than  estimated  here. 
Based  on  these  figures,  we  estimate  the 
cost  of  the  proposed  AD  on  U.S. 
operators  to  be  $36,160,  or  $320  per 
product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  neces.sary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Airbus:  Docket  No.  FAA-2008-1215; 

Directorate  Identifier  2008— NM-072-AD. 

Comments  Due  Date 

(a)  VVe  must  receive  comments  by 
December  17,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Airbus  Model  A318- 
111,  A318-112,  A319-111,  A319-112,  A319- 
113,  A319-114,  A319-115,  A319-131,  A319- 
132,  A319-133,  A320-111,  A320-211,  A320- 
212,  A320-214,  A320-231,  A320-232,  A320- 
233,  A321-111,  A321-112.  A321-131,  A321- 
211,  A321-212,  A321-213,  A321-231,  and 
A321-232,  certificated  in  any  category: 
equipped  with  EIS2  (electronic  instrument 
system  2)  standard  $4.2  (DMC  disk  part 
number  F1419418)  installed  by  Airbus 
Modification  34571,  or  Airbus  Service 
Bulletin  A320-31A1220,  or  Airbus  Service 
Bulletin  A320-31-1234;  except  those 
airplanes  on  which  Airbus  Modification 
36725  has  been  embodied  in  production. 

Subject 

(d)  Air  Transport  Association  (AT A)  of 
America  Code  31:  Instruments. 


Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

Two  incidents  have  occurred  due  to  the 
lack  of  visibility  on  the  Primary  Flight 
Display  (PFD)  of  the  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS) 
indications. 

EIS2  standard  S7  introduces  modifications 
to  the  vertical  speed  indication  to  improve 
the  legibility  in  case  of  TCAS  Resolution 
Advisory. 

The  modifications  consist  in  changing  the 
colour  of  the  needle  and  increasing  the  width 
of  the  TCAS  green  band. 

This  AD  supersedes  AD  2006-0108  [dated 
May  3,  2006].  Also,  as  all  aircraft  in  this  AD 
applicability  have  been  retrofitted  to  at  lea.st 
S4.2  standard,  the  operational  limitations 
contained  in  the  Compliance  paragraph  2.  of 
AD  2006-0108  have  already  been  addressed. 

This  AD  therefore  mandates  the 
installation  of  the  improved  EIS2  standard 
S7. 

VVe  are  issuing  this  AD  to  prevent  possible 
mid-air  collisions  due  to  lack  of  visibility  of 
TCAS  indications  on  the  PFD. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions: 

(1)  Within  12  months  after  the  effective 
date  of  this  AD,  install  EIS2  standard  S7 
(DMC  disk  part  number  F1461768),  in 
accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A320- 
31-1276,  Revision  01,  dated  March  5,  2008. 

(2)  Installations  done  before  the  effective 
date  of  this  AD  in  accordance  with  Airbus 
Service  Bulletin  A320-31-1263,  Revision  01, 
dated  July  20,  2007;  Airbus  Service  Bulletin 
A320-31-1263,  Revision  02,  dated  August 
10,  2007;  Airbus  Service  Bulletin  A320-31- 
1263,  Revision  03,  dated  November  23,  2007; 
or  Airbus  Service  Bulletin  A320-31-1276, 
dated  April  18,  2007;  are  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (f)(1)  of  this  AD. 

FAA  AD  Differences 

Note:  This  AD  differs  from  the  MCAI 
and/or  service  information  as  follows: 

(1)  This  AD  does  not  include  the 
operational  limitations  specified  in 
paragraph  1  of  the  MCAI.  The  MCAI  carried 
these  limitations  forward  from  European 
Aviation  Safety  Agency  (EASA) 
Airworthine.ss  Directive  2006-0108,  dated 
May  3,  2006.  The  FAA-approved  Master 
Minimum  Equipment  List  (MMEL)  already 
contains  these  and  more  restrictive 
operational  limitations,  and  w’e  previously 
determined  that  no  action  was  required  on 
our  part  regarding  this  provision  of  EASA  AD 
2006-0108. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  ANM-116. 
International  Branch,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
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Send  information  to  ATTN:  Tim  Dulin, 
Aerospace  Engineer,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98057-3356;  telephone 
(425)  227-2141;  fax  (425)  227-1149.  Before 
using  any  approved  AMOC  on  any  airplane 
to  which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

(2)  Airworthy  Product:  For  any 
requirement  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturer  or  other  source, 
use  these  actions  if  they  are  FAA-approved. 
Corrective  actions  are  considered  FAA- 
approved  if  they  are  approved  by  the  State 
of  Design  Authority  (or  their  delegated 
agent).  You  are  required  to  assure  the  product 
is  airworthy  before  it  is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  EASA  Airworthiness 
Directive  2008-0032,  dated  February  21, 
2008,  and  Airbus  Service  Bulletin  A320-31- 
1276,  Revision  01,  dated  March  5,  2008,  for 
related  information. 

Issued  in  Renton,  Washington,  on 
November  6,  2008. 

Stephen  P.  Boyd, 

Assistant  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E8-27167  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-1213;  Directorate 
Identifier  2007-NM-092-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  that  applies  to  certain 
Boeing  Model- 737-100,  -200,  -200C. 
-300,  -400,  and  -500  series  airplanes. 
The  existing  AD  currently  requires 
repetitive  inspections  of  the  intercostal 
webs,  attachment  clips,  and  stringer 
splice  channels  for  cracks;  and 
corrective  action  if  necessary.  This 
proposed  AD  would  reduce  the 


repetitive  inspection  intervals  from 
25,000  flight  cycles  to  6,000  flight 
cycles,  and  expand  the  inspection  area 
for  Model  737-200C  series  airplanes  to 
include  the  area  aft  of  the  forward  entry 
door.  This  proposed  AD  results  from 
additional  reports  of  fatigue  cracks.  We 
are  proposing  this  AD  to  detect  and 
correct  fatigue  cracking  of  the 
intercostals  on  the  forward  and  aft  sides 
of  the  forward  entry  door,  which  could 
result  in  loss  of  the  forward  entry  door 
and  rapid  decompression  of  the 
airplane.  . 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  January  2,  2009. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DG  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
w'ww.reguiations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  wdll  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Hall,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  C'ertification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6430;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  w'ritten 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 


ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1213:  Directorate  Identifier 
2007-NM-092-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  ail  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we  ^ 
receive,  without  change,  to  http:// 
W'ww.reguiations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

On  September  16,  2005,  we  issued  AD 
2005-20-03,  amendment  39-14296  (70 
FR  56361,  September  27,  2005)  for 
certain  Boeing  Model  737-100,  -200, 
-200G,  -300,  -400,  and  -500  series 
airplanes.  That  AD  requires  repetitive 
inspections  of  the  intercostal  webs, 
attachment  clips,  and  stringer  splice 
channels  for  cracks;  and  corrective 
action  if  necessary.  That  AD  resulted 
from  reports  of  fatigue  cracks  on  several 
Boeing  Model  737-200  series  airplanes. 
We  issued  that  AD  to  detect  and  correct 
fatigue  cracking  of  the  intercostals  on 
the  forward  and  aft  sides  of  the  forward 
entry  door,  w'hich  could  result  in  loss  of 
the  forward  entry  door  and  rapid 
decompression  of  the  airplane. 

Actions  Since  Existing  AD  Was  Issued 

Since  we  issued  AD  2005-20-03, 
many  operators  have  reported  to  Boeing 
over  one  hundred  fatigue  cracks  at  all 
doorstop  and  hinge  support  intercostals 
on  both  the  forward  and  aft  sides  of  the 
forward  entry  door.  Operators  have  also 
reported  cracks  on  several  airplanes  at 
multiple  intercostal  locations. 

Relevant  Service  Information 

We  have  reviewed  Boeing  Alert 
Service  Bulletin  737-53A1204,  Revision 
1,  dated  March  26.  2007.  We  referred  to 
Boeing  Special  Attention  Service 
Bulletin  737-53-1204,  dated  June  19, 
2003,  as  the  appiropriate  source  of 
service  information  for  accomplishing 
the  actions  required  by  AD  2005-20-03. 
Revision  1  reduces  the  repetitive 
inspection  intervals  from  25,000  flight 
cycles  to  6,000  flight  cycles  for  all  areas. 

Revision  1  also  adds  a  new  inspection 
for  cracking  in  the  intercostal  area  aft  of 
the  forward  entry  door  for  Boeing  Model 
737-200C  series  airplanes  on  which  the 
intercostals  on  the  aft  side  of  the 
forward  entry  door  were  not  inspected 
previously.  (The  original  issue  of  the 
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service  bulletin  specified  inspections 
only  of  the  forward  area.) 

The  compliance  thresholds  aft  of  the 
door  vary  depending  on  whether  actions 
have  been  previously  accomplished  in 
accordance  with  Part  1,  Part  2,  and  Part 
3  of  Paragraph  3.B.  of  Boeing  Special 
Attention  Service  Bulletin  737-53- 
1204,  dated  June  19,  2003. 

•  For  airplanes  on  which  the  actions 
.have  been  accomplished  previously,  the 
threshold  specified  in  the  service 
bulletin  for  the  next  corresponding 
action  is  6,000  flight  cycles  after  the 
date  of  the  previous  inspection,  or  3,000 
flight  cycles  after  March  26,  2007  (the 
date  of  Revision  1  of  the  service 
bulletin),  whichever  occurs  later. 

•  For  airplanes  on  which  the  actions 
have  not  been  accomplished  previously, 
the  threshold  specified  in  the  service 
bulletin  for  the  initial  inspection  is 
15,000  total  flight  cycles,  or  within 
4,500  flight  cycles  from  June  19,  2003 
(the  date  of  the  initial  release  of  the 
service  bulletin),  whichever  occurs 
later. 


•  For  all  airplanes,  the  threshold  for 
the  initial  inspection  specified  in  Part  4 
of  Paragraph  3.B.  of  Revision  1  of  the 
service  bulletin  is  15,000  total  flight 
cycles,  or  within  4,500  flight  cycles 
from  March  26,  2007. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  develop  on 
other  airplanes  of  the  same  type  design. 
For  this  reason,  we  are  proposing  this 
AD,  which  would  supersede  AD  2005- 
20-03  and  would  retain  the 
requirements  of  the  existing  AD.  This 
proposed  AD  would  also  reduce  the 
repetitive  inspection  intervals  from 
25,000  flight  cycles  to  6,000  flight 
cycles,  and  expand  the  inspection  area 
for  Boeing  Model  737-200C  series 
airplanes.  This  proposed  AD  would 
require  accomplishing  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  under  “Difference  Between 


the  Proposed  AD  and  the  Service 
Bulletin.” 

Difference  Between  the  Proposed  AD 
and  the  Service  Bulletin 

The  service  bulletin  specifies  to 
contact  the  manufacturer  for 
instructions  on  how  to  repair  certain 
conditions,  but  this  proposed  AD  would 
require  repairing  those  conditions  in 
one  of  the  following  ways: 

•  Using  a  method  that  we  approve;  or 

•  Using  data  that  meet  the 
certification  basis  of  the  airplane,  and 
that  have  been  approved  by  an 
Authorized  Representative  for  the 
Boeing  Commercial  Airplanes 
Delegation  Option  Authorization 
Organization  whom  we  have  authorized 
to  make  those  findings. 

Costs  of  Compliance 

There  are  about  3,132  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 


Estimated  Costs 


Action 

Work  hours 

Average 
labor  rate 
per  hour 

Cost  per  airplane 

Number  of 
u.S;- 
registered 
airplanes 

Fleet  cost 

Inspection  of  areas  fonward  of  the  aft  entry  door 
(required  by  AD  2005-20-03). 

2 

$80 

$160  per  inspection 
cycle. 

876 

$140,160  per  inspec¬ 
tion  cycle. 

Inspection  of  areas  aft  of  the  forward  entry  door 
for  Model  737-200C  series  airplanes  (new 
proposed  action). 

1 

80 

$80  per  inspection 
cycle. 

19 

$1 ,520  per  inspection 
cycle. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs.to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 


for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Admini.strator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §39.13 
by  removing  amendment  39-14296  (70 
FR  56361,  September  27,  2005)  and 
adding  the  following  new  airworthiness 
directive  (AD): 
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Boeing;  Docket  No.  FAA-2008-1213; 

Directorate  Identifier  2007-NM-092-AD. 

Comments  Due  Date 

fa)  The  FAA  must  receive  comments  on 
this  AD  action  by  January  2,  2009. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2005-20-03. 

Applicability 

(c)  This  AD  applies  to  Model  737-100, 
-200,  -200C,  -300,  —400,  and  -500  series 
airplanes,  certificated  in  any  category,  as 
identified  in  Boeing  Alert  Service  Bulletin 
737-53 A1204,  Revision  1,  dated  March  26, 
2007. 

Unsafe  Condition 

(d)  This  AD  results  from  reports  of  fatigue 
cracks.  We  are  issuing  this  AD  to  detect  and 
correct  fatigue  cracking  of  the  intercostals  on 
the  forward  and  aft  sides  of  the  forward  entry 
door,  which  could  result  in  loss  of  the 
forward  entry  door  and  rapid  decompression 
of  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Initial  Compliance  Time 

(f)  For  all  Model  737-100,  -200,  -200C, 
-300,  -400,  and  -500  series  airplanes:  Before 
the  accumulation  of  15,000  total  flight  cycles, 
or  within  4,500  flight  cycles  after  November 
1,  2005  (the  effective  date  of  AD  2005-20- 
03),  whichever  occurs  later:  Do  the 
inspections  required  by  paragraphs  (h)  and  (i) 
of  this  AD. 

(g)  For  all  Model  737-200C  series 
airplanes:  Before  the  accumulation  of  15,000 
total  flight  cycles,  or  within  4,500  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later;  Do  the  inspection 
required  by  paragraph  (j)  of  this  AD. 

Initial  Inspection  for  Passenger 
Cionflguration  Airplanes 

(h)  For  Group  1  passenger  airplanes 
identified  in  Boeing  Alert  Service  Bulletin 
737-53A1204,  Revision  1,  dated  March  26, 
2007;  Perform  a  detailed  inspection  for 
cracking  of  the  intercostal  web,  attachment 
clips,  and  stringer  splice  channels;  and  a 
high  frequency  eddy  current  inspection  for 
cracking  of  the  stringer  splice  channels 
located  forward  and  aft  of  the  forward  entry 
door;  and  do  all  applicable  corrective  actions 
before  further  flight;  in  accordance  with  Parts 
1  and  2  of  the  Work  Instructions  of  Boeing 
Special  Attention  Service  Bulletin  737-53- 
1204,  dated  June  19,  2003;  or  Boeing  Alert 
Service  Bulletin  737-53A1204,  Revision  1, 
dated  March  26,  2007.  After  the  effective  date 
of  this  AD,  only  Revision  1  may  be  used. 

Initial  Inspection  for  Cargo  Configuration 
Airplanes  (Forward  of  the  Forward  Entry 
Door) 

(i)  For  Croup  2  cargo  airplanes  identified 
in  Boeing  Alert. Service  Bulletin  737- 
53A1204,  Revision  1,  dated  March  26,  2007: 
Perform  a  detailed  inspection  for  cracking  of 
the  intercostal  webs  and  attachment  clips 


located  forward  of  the  forward  entry  door;  . 
and  do  all  applicable  corrective  actions 
before  further  flight;  in  accordance  with  Part 
3  of  the  Work  Instructions  of  Boeing  Special 
Attention  Service  Bulletin  737-53-1204, 
dated  June  19,  2003,  or  Boeing  Alert  Service 
Bulletin  737-53A1204,  Revision  1,  dated 
March  26,  2007.  After  the  effective  date  of 
this  AD,  only  Revision  1  may  be  used. 

Initial  Inspection  for  Cargo  Configuration 
Airplanes  (Aft  of  the  Forward  Entry  Door) 

(j)  For  Group  2  cargo  airplanes  identified 
in  Boeing  Alert  Service  Bulletin  737- 
53A1204,  Revision  1,  dated  March  26,  2007: 
Perform  a  detailed  inspection  for  cracking  of 
the  intercostal  webs  and  attachment  clips 
located  aft  of  the  forward  entry  door;  and  do 
all  applicable  corrective  actions  before 
further  flight;  in  accordance  w'ith  Part  4  of 
the  Work  Instructions  of  Boeing  Special 
Attention  Service  Bulletin  737-53-1204, 
dated  June  19,  2003;  or  Boeing  Alert  Service 
Bulletin  737-53A1204,  Revision  1,  dated 
March  26,  2007.  After  the  effective  date  of 
this  AD,  only  Revision  1  may  be  used. 

Repeat  Inspections 

(k)  Repeat  the  inspections  required  by 
paragraphs  (h),  (i),  and  (j)  of  this  AD 
thereafter  at  intervals  not  to  exceed  6,000 
flight  cycles  after  the  previous  inspection,  or 
within  3,000  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

Exceptions 

(l)  Do  the  actions  required  by  this  AD  by 
accomplishing  all  the  applicable  actions 
specified  in  the  Accomplishment 
Instructions  of  the  Boeing  Special  Attention 
Service  Bulletin  737-53-1204,  dated  June  19, 
2003;  or  Boeing  Alert  Servdce  Bulletin  737- 
53A1204,  Revision  1,  dated  March  26,  2007; 
(“the  service  bulletins”)  except  as  provided 
by  paragraphs  (1)(1)  and  (1)(2)  of  this  AD. 
After  the  effective  date  of  this  AD,  only 
Revision  1  may  be  used 

(1)  Where  the  service  bulletins  specify  to 
contact  Boeing  for  repair  instructions:  Before 
further  flight,  repair  using  a  method 
approved  in  accordance  with  the  procedures 
specified  in  paragraph  (m)  of  this  AD. 

(2)  Where  the  service  bulletins  specify  a 
compliance  time  relative  to  the  date  of  a 
service  bulletin,  this  AD  requires  compliance 
relative  to  the  effective  date  of  this  AD. 

Where  the  service  bulletins  specify  a 
compliance  time  relative  to  the  date  of  the 
initial  release  of  the  service  bulletin,  this  AD 
requires  compliance  relative  to  the  effective 
date  of  AD  2005-20-03  (November  1,  2005). 

Alternative  Methods  of  Compliance 
(AMOCs) 

(m)(l)  The  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA.  ATTN: 
Howard  Hall,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA.  Seattle  AGO,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425) 917-6430;  fax 
(425)  917-6590;  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 


any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  Safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  an 
Authorized  Representative  for  the  Boeing 
Commercial  Airplanes  Delegation  Option 
Authorization  Organization  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  those  findings.  For  a  repair  method  to 
be  approved,  the  repair  must  meet  the 
certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 

(4)  AMOCs  approved  previously  in 
accordance  with  AD  2005-20-03  are 
approved  as  AMOCs  for  the  corresponding 
provisions  of  this  AD,  provided  the  repetitive 
inspection  intervals  (if  any)  do  not  exceed 
6,000  flight  cycles. 

(5)  AMOCs  approved  previously  in 
accordance  with  AD  2005-20-03  are  not 
approved  as  ^MOCs  for  the  provisions  of 
paragraph  (j)  or  (k)  of  this  AD. 

Issued  in  Renton,  Washington,  on 
November  6,  2008. 

Stephen  P.  Boyd, 

Assistant  Manager,  Transport  Airplane  . 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E8-27163  Filed  11-14-08;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-1 21 4;  Directorate 
Identifier  2007-NM-259-AD] 

RIN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  that  applies  to  all  BAE 
Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes.  The 
existing  AD  currently  requires  operators 
to  determine  the  number  of  flight  cycles 
accumulated  on  each  component  of  the 
main  landing  gear  (MLG)  and  the  nose 
landing  gear  (NLG),  and  to  replace  each 
component  that  reaches  its  life  limit 
with  a  .serviceable  component.  The 
existing  AD  also  requires  operators  to 
revise  the  Airworthiness  Limitations 
(AWL)  section  of  the  Instructions  for 
Gontinued  Airworthine.ss  (IGA)  in  the 
aircraft  maintenance  manual  to  reflect 
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the  new  life  limits  for  structurally 
significant  items.  This  proposed  AD 
would  require  a  new  revision  of  the 
AWL  section  of  the  ICA  to  incorporate 
revised  life  limits  for  structurally 
significant  items,  operational  and 
functional  tests  of  certain  systems,  and 
instructions  to  retain  critical  ignition 
source  prevention  features  during 
configuration  changes.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country.  We  are  proposing  this 
AD  to  prevent  failure  of  certain 
structurally  significant  items,  including 
the  MLG  and  the  NLG,  which  could 
result  in  reduced  structural  integrity  of 
the  airplane;  and  to  prevent  fuel  vapor 
ignition  sources,  which  could  result  in 
fuel  tank  explosion  and  consequent  loss 
of  the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  December  17, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http:/ /\vwH'. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax; 202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  BAE  Systems  Regional 
Aircraft,  13850  McLearen  Road, 
Herndon,  Virginia  20171;  telephone 
703-736-1080;  e-mail 
raebusiness@baesystems.com;  Internet 
h  Up://  wwu'.  baesystems.com/Businesses/ 
Regional Aircraft/index.htm. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
ww\\'. regulations. gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through  " 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527J  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  tbe  AD  docket  shortly  after 
receipt. 


FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425J  227-1175;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1214;  Directorate  Identifier 
2007-NM-259-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
ww’w. regulations. gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

On  September  9,  2005,  we  issued  AD 
2005-19-15,  amendment  39-14280  (70 
FR  55230,  September  21,  2005),  for  all 
BAE  Systems  (Operations)  Limited 
(Jetstream)  Model  4101  airplanes.  That 
AD  requires  operators  to  determine  the 
number  of  flight  cycles  accumulated  on 
each  component  of  the  main  landing 
gear  (MLG)  and  the  nose  landing  gear 
(NLG),  and  to  replace  each  component 
that  reaches  its  life  limit  with  a 
serviceable  component.  The  existing  AD 
also  requires  operators  to  revise  the 
Airworthiness  Limitations  (AWL) 
section  of  the  Instructions  for  Continued 
Airworthiness  in  the  aircraft 
maintenance  manual  to  reflect  the  new 
life  limits  for  structurally  significant 
items.  That  AD  resulted  from 
engineering  analysis  of  fleet  operations 
which  resulted  in  more  restrictive  life 
limits.  We  issued  that  AD  to  prevent 
failure  of  certain  structurally  significant 
items,  including  the  MLG  and  the  NLG, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 

Actions  Since  Existing  AD  Was  Issued 

Since  we  issued  AD  2005-19-15,  the 
European  Aviation  Safety  Agency 
(EASA),  which  is  the  airworthiness 
authority  for  the  European  Union, 
advises  that  BAE  System  (Operations) 
Limited  has  issued  revised 
Airworthiness  Limitations,  Certification 


Maintenance  Requirements,  and  Critical 
Design  Configuration  Control 
Limitations  (CDCCL).  The  revisions 
were  based  on  assessments  of  fuel  tank 
wiring  installations.  These  assessments 
revealed  that  fuel  vapor  ignition  sources 
may  remain  undetected.  Fuel  vapor 
ignition  sources,  if  not  corrected,  could 
result  in  fuel  tank  explosion  and 
consequent  loss  of  the  airplane. 

Relevant  Service  Information 

BAE  Systems  (Operations)  Limited 
has  issued  Chapters  05-10-10, 
“Airworthiness  Limitations,”  05-10-20, 
“Certification  Maintenance 
Requirements,”  and  05-10-30,  “Critical 
Design  Configuration  Control 
Limitations  (CDCCL) — Fuel  System”  of 
BAE  Systems  (Operations). Limited 
Jetstream  Series  4100  AMM,  Revision 
29,  dated  February  15,  2008.  Chapter 
05-10-10  revises  life  limits  for 
structurally  significant  items.  Chapter 
05-10-20  includes  operational  and 
functional  tests  of  certain  systems  (e.g., 
air  conditioning,  electrical  power,  fire 
protection,  and  flight  controls)  and  the 
maximum  permitted  time  between  those 
tests  to  maintain  the  certificated 
airworthiness  standard  of  the  airplanes. 
Chapter  05-10-30  includes  CDCCLs  that 
provide  instructions  to  retain  critical 
ignition  source  prevention  features 
during  configuration  changes  that  may 
be  caused  by  modification,  repair,  or 
maintenance  actions. 

Accomplishing  the  actions  specified 
in  the  service  informatioit  is  intended  to 
adequately  address  the  unsafe 
condition.  The  EASA  mandated  the 
service  information  and  issued 
airworthiness  directive  2008-0094, 
dated  May  16,  2008  (referred  to  after 
this  as  “the  MCAI”),  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  the  European  Union. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this. 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

This  proposed  AD  would  supersede 
AD  2005-19-15  and  would  continue  to 
require  revising  the  AWL  section  of  the 
Instructions  for  Continued 
Airworthiness  in  the  AMM  to  reflect  the 
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new  life  limits  structurally  significant 
items.  This  proposed  AD  would  also 
require  revising  the  AWL  section  of  the 
Instructions  for  Continued 
Airworthiness  by  incorporating  the 
instructions  specified  in  certain 
chapters  of  the  service  information 
described  previously. 

Change  to  Existing  AD 

This  proposed  AD  would  retain  only 
certain  requirements  of  AD  2005-19-15. 


As  a  result,  the  corresponding  paragraph 
identifiers  have  changed  in  this 
proposed  AD,  as  listed  in  the  following 
table; 


Revised  Paragraph  Identifier 


Requirement  in  AD 
2005-19-15  j 

Corresponding 
requirement  in  this 
proposed  AD 

paragraph  (1)  . 

paragraph  (f). 

Costs  of  Compliance 

The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 


Estimated  Costs 


- j 

1  i 

1  1 

1  1 

i - ] 

Number  of 

Action 

Work  hour 

Average  labor 
rate  per  hour 

i 

Cost  per  air¬ 
plane  ' 

U.S.-  j 

registered 
airplanes 

Fleet  cost 

AWL  revision  (required  by  AD  2005-19-15) . . 

1 

$80 

$80 

1 

3 

$240 

AWL  revision  (new  proposed  action) . . . 

1 

80 

80 

3  : 

240 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §39.13 
by  removing  amendment  39-14280  (70 
FR  55230,  September  21,  2005)  and 
adding  the  following  new  airworthiness 
directive  (AD): 

BAE  Systems  (Operations)  Limited 

(Formerly  British  Aerospace  Regional 
Aircraft):  Docket  No.  FAA-2008-1214; 
Directorate  Identifier  2007-NM-259— AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  December  17,  2008. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2005-19-15. 


Applicability 

(c)  This  AD  applies  to  all  BAE  Systems 
(Operations)  Limited  Model  Jetstream  4101 
airplanes,  certificated  in  any  category. 

Unsafe  Condition 

(d)  This  AD  results  from  mandatory 
continuing  airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of  another 
country.  VVe  are  issuing  this  AD  to  prevent 
failure  of  certain  structurally  significant 
items,  including  the  main  landing  gear  (MLG) 
and  the  nose  landing  gear  (NLG),  which 
could  result  in  reduced  structural  integrity  of 
the  airplane;  and  to  prev'ent  fuel  vapor 
ignition  sources,  which  could  result  in  fuel 
tank  explosion  and  consequent  loss  of  the 
airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Certain  Requirement  of  AD  2005-19-13 

Revise  Aircraft  Maintenance  Manual  (AMM) 

(0  Within  30  days  after  October  26,  2005 
(the  effective  date  of  AD  2005-19-15):  Revise 
the  Airworthiness  Limitations  (AWL)  section 
of  the  Instructions  for  Continued 
Airworthiness  of  the  BAE  Systems 
(Operations)  Limited  J41  AMM  to  include  the 
life  limits  of  the  components  listed  in 
Chapter  05-10-10,  Airworthiness 
Limitations — Description  and  Operation 
Section,  Revision  23,  dated  February  15, 

2005,  of  the  AMM.  This  may  be 
accomplished  by  inserting  a  copy  into  the 
AWL  section  of  the  Instructions  for 
Continued  Airworthiness.  Thereafter,  except 
as  provided  in  paragraph  (i)  of  this  AD,  no 
alternative  replacement  times  may  be 
approved  for  any  affected  component. 

New  Requirements  of  This  AD 

Revise  AWL  Section  of  Instructions  for 
Continued  Airworthiness 

(g)  Within  90  days  after  the  effective  date 
of  this  AD;  Revise  the  AWL  section  of  the 
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In.structions  for  Continued  Airworthiness  by 
incorporating  the  instructions  of  Chapters 
05-10-10,  “Airwforthiness  Limitations,”  05- 
10-20,  “Certification  Maintenance 
Requirements,”  and  05-10—30,  “Critical 
Design  Configuration  Control  Limitations 
(CDCCL) — Fuel  System”  of  BAE  Systems 
(Operations)  Limited  Jetstream  Series  4100 
AMM,  Revision  29,  dated  February  15,  2008 
(hereafter  “the  service  information”). 
Thereafter,  except  as  provided  in  paragraph 
(i)  of  this  AD,  no  alternative  replacement 
times  or  inspection  intervals  may  be 
approved  for  any  affected  component.  The 
revised  Chapter  05-10-10  replaces  the 
corresponding  chapter  specified  in  paragraph 
(f)  of  this  AD. 

(h)  Where  paragraph  2.  A. (2)  of  the  service 
information  specifies  that  certain  landing 
gear  units  “must  be  removed  31st  March 
2008,”  this  AD  requires  compliance  within 
60  days  after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(i)  The  Manager,  International  Branch, 
ANM-116,  FAA,  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19.  Send 
information  to  ATTN:  Todd  Thompson, 
Aerospace  Engineer,  International  Branch, 
.^NM-llB,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone  (425)  ' 
227-1175;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

Related  Information 

(j)  European  Aviation  Safety  Agency 
(EASA)  airworthiness  directive  2008-0094, 
dated  May  16,  2008,  also  addresses  the 
subject  of  this  AD. 

Issued  in  Renton,  Washington,  on 
November  6,  2008. 

Stephen  P.  Boyd, 

Assistant  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E8-27161  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-1216;  Directorate 
Identifier  2008-NM-1 1 1-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-1A11  (CL-600),  CL- 
600-2A12  (CL-601),  and  CL-600-2B16 
(CL-601-3A,  CL-601 -3R,  and  CL-604) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

•  *  *  (Sjeveral  cases  of  wing  anti-ice 
piccolo  duct  failure  reported  on  CL— 600- 
2B19  (CRJ)  aircraft.  Although  there  have  been 
no  failures  reported  on  Challenger  aircraft, 
similar  ducts  are  installed  on  the  above 
Challenger  models. 

***** 

Cracking  of  the  wing  anti-ice  piccolo  ducts 
could  result  in  air  leakage,  with  an  adverse 
effect  on  the  anti-ice  air  distribution  pattern 
and  a  possible  unannunciated  insufficient 
heat  condition.  *  *  * 

The  unsafe  condition  is  anti-ice  system 
air  leakage  with  a  possible  adverse  effect 
on  the  anti-ice  air  distribution  pattern 
and  anti-ice  capability  without 
annunciation  to  the  flightcrew,  and 
consequent  reduced  controllability  of 
the  airplane.  The  proposed  AD  would 
require  actions  that  are  intended  to 
address  the  unsafe  condition  described 
in  the  MCAI. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  December  17, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http:/ /wxvw.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:(202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-40, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 


the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Parrillo,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch,  ANE-171,  FAA, 
New  York  Aircraft  Certification  Office, 
1600  Stewart  Avenue,  Suite  410, 
Westbury,  New  York  11590;  telephone 
(516)  228-7305;  fax  (516)  794-5531. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1216:  Directorate  Identifier 
2008-NM-l  11-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive  • 
about  this  proposed  AD. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  aviation  authority 
for  Canada,  has  issued  Canadian 
Airworthiness  Directive  CF-2008-18, 
dated  May  9,  2008  (referred  to  after  this 
as  “the  MCAI”),  to  correct  an  unsafe 
condition  for  the  specified  products. 

The  MCAI  states: 

Thqre  have  been  several  cases  of  wing  anti¬ 
ice  piccolo  duct  failure  reported  on  CL-600- 
2B19  (CRJ)  aircraft.  Although  there  have  been 
no  failures  reported  on  Challenger  aircraft, 
similar  ducts  are  installed  on  the  above 
Challenger  models  [CL-600-lAll,  CL-600- 
2A12,  and  CL-600-2Bl6]. 

Upon  investigation,  it  has  been  determined 
that  ducts  manufactured  since  June  2000,  and 
installed  since  1  August  2000,  are  susceptible 
to  cracking  due  to  the  process  used  to  drill 
the  holes  in  the  ducts.  These  ducts  were 
installed  on  CL-600-2B16  aircraft,  serial 
numbers  5469  through  5635  in  production, 
but  may  also  have  been  installed  as 
replacements  on  CL-600-1A11,  CL-600- 
2A12  and  other  CL-600-2B16  aircraft. 

Cracking  of  the  wing  anti-ice  piccolo  ducts 
could  result  in  air  leakage,  with  an  adverse 
effect  on  the  anti-ice  air  distribution  pattern 
and  a  possible  unannunciated  insufficient 
heat  condition.  As  a  result,  the  airplane  flight 
manual  (AFM)  instructions  have  been  revised 
to  provide  proper  annunciation  of  an 
insufficient  heat  condition,  utilizing  existing 
messages  and  indications,  with  instructions, 
to  the  pilot,  to  leave  icing  conditions  if 
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sufficient  heat  cannot  be  achieved  or 
maintained. 

This  directive  mandates  the  amendment  of 
the  AFM  procedures,  in  addition  to  checking 
the  part  numbers  and  serial  numbers  of  the 
installed  wing  anti-ice  piccolo  ducts  and 
replacing  them  as  necessary. 

The  unsafe  condition  is  anti-ice  system 
air  leakage  with  a  possible  adverse  effect 


on  the  anti-ice  air  distribution  pattern 
and  anti-ice  capability  without 
annunciation  to  the  flightcrew,  and 
consequent  reduced  controllability  of 
the  airplane.  You  may  obtain  further 
information  by  examining  the  MCAI  in 
the  AD  docket. 


Relevant  Service  Information 

Bombardier  has  issued  the  service 
information  listed  in  the  “Temporary 
Revisions  (TRs)”  and  “Service 
Bulletins”  tables.  The  actions  described 
in  this  service  information  are  intended 
to  correct  the  unsafe  condition 
identified  in  the  MCAI. 


Temporary  Revisions  (TRs) 


Canadair  TR — 

To  the — 

Date — 

600/23  . 

Canadair  Challenger  Model  CL-600-1A11  Airplane  Flight  Manual  (AFM)  . 

August  16,  2006. 

600-1/19 . 

Canadair  Challenger  Model  CL-600-1  All  (Winglets)  AFM  . 

August  16,  2()06. 

601/14 . . . 

Canadair  Challenger  Model  CL-600-2A12  AFM,  Product  Support  Publication  (PSP)  601-1 B-1  ... 

August  16,  2006. 

601/15 . 

Canadair  Challenger  Model  CL-600-2A12  AFM,  PSP  601-1A-1  . 

August  16,  2006. 

601/19 . 

Canadair  Challenger  Model  CL-600-2A12  AFM,  PSP  601-1 B . 

August  16,  2006. 

601/26  . 

Canadair  Challenger  Model  CL-600-2B16  AFM,  PSP  601A-1  . 

August  16,  2006. 

601/27  . 

Canadair  Challenger  Model  CL-600-2A12  AFM . 

August  16,  2006. 

601/27  . 

Canadair  Challenger  Model  CL-600-2B16  AFM,  PSP  601A-1-1  . 

August  16,  2006. 

604/20  . 

Canadair  Challenger  Model  CL-604  AFM,  PSP  604-1  . . 

April  17,  2006. 

Service  Bulletins 

1 

Bombardier  Service  Bulletin — 

1 

Revision  level — 

1 - 

i  Date^ 

600-0734  . 

Original  . 

November  30,  2006. 

601-0585  . 

Original  . 

November  30,  2006. 

604-30-003  . 

01  . . . 

January  21,  2008. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to ’use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  tbe  information 
provided  in  tbe  MCAI  and  related 
ser\'ice  information. 

We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  Note  within  the 
proposed  AD. 


Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  108  products  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  37  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  S80  per  work-hour.  Based  on 
these  figures,  we  estimate  the  cost  of  the 
proposed  AD  on  U.S.  operators  to  be 
$319,680,  or  $2,960  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 


products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 

Safety. 
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The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§  39.1 3  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Bombardier,  Inc.  (Formerly  Canadair): 

Docket  No.  FAA-2008-1216;  Directorate 
Identifier  2008-NM-l  11-AD. 


Comments  Due  Date 

(a)  We  must  receive  comments  by 
December  17,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  airplanes 
identified  in  Table  1,  paragraphs  (c)(1),  (c)(2), 
(c)(3),  and  (c)(4)  of  this  AD,  certificated  in 
any  category. 


Table  1— Airplanes  Affected  by  This  AD 


Bombardier  model 


Serial  Nos. 


-3R,  &  CL-604)  airplanes 
-3R,  &  CL-604)  airplanes 


1004  through  1085  inclusive. 
3001  through  3066  inclusive. 
5001  through  5194  inclusive. 
5301  through  5635  inclusive. 


(1)  CL-600-1A11  (CL-600)  airplanes  ... 

(2)  CL-600-2A12  (CL-601)  airplanes  ... 

(3)  CL-600-2B16  (CL-601 -3A,  CL-601 

(4)  CL-600-2B16  (CL-601 -3A.  CL-601 


Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  30;  Ice  and  Rain  Protection. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

There  have  been  several  cases  of  wing  anti¬ 
ice  piccolo  duct  failure  reported  on  CL-600- 
2B19  (CRJ)  aircraft.  Although  there  have  been 
no  failures  reported  on  Challenger  aircraft, 
similar  ducts  are  installed  on  the  above 
Challenger  models. 

Upon  investigation,  it  has  been  determined 
that  ducts  manufactured  since  June  2000,  and 
installed  since  1  August  2000,  are  susceptible 
to  cracking  due  to  the  process  used  to  drill 
the  holes  in  the  ducts.  These  ducts  were 
installed  on  CL-600-2B16  aircraft,  serial 
numbers  5469  through  5635  in  production, 
but  may  also  have  been  installed  as 


replacements  on  CL-600-lAll,  CL-600- 
2A12  and  other  CL-600— 2B 16  aircraft. 

Cracking  of  the  wing  anti-ice  piccolo  ducts 
could  result  in  air  leakage,  with  an  adverse 
effect  on  the  anti-ice  air  distribution  pattern 
and  a  possible  unannunciated  insufficient 
heat  condition.  As  a  result,  the  airplane  flight 
manual  (AFM)  instructions  have  been  revised 
to  provide  proper  annunciation  of  an 
insufficient  heat  condition,  utilizing  existing 
messages  and  indications,  with  instructions, 
to  the  pilot,  to  leave  icing  conditions  if 
sufficient  heat  cannot  be  achieved  or 
maintained. 

This  directive  mandates  the  amendment  of 
the  AFM  procedures,  in  addition  to  checking 
the  part  numbers  and  serial  numbers  of  the 
installed  wing  anti-ice  piccolo  ducts  and 
replacing  them  as  necessary. 

The  unsafe  condition  is  anti-ice  system  air 
leakage  with  a  possible  adverse  effect  on  the 

Table  2— Temporary  Revisions 


anti-ice  air  distribution  pattern  and  anti-ice 
capability  without  annunciation  to  the 
flightcrew,  and  consequent  reduced 
controllability  of  the  airplane. 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions. 

(1)  For  airplanes  identified  in  paragraphs 
(c)(1),  (c)(2),  (c)(3),  and  (c)(4)  of  this  AD: 
Within  30  days  after  the  effective  date  of  this 
AD,  revise  the  Normal  and  Abnormal 
Procedures  sections  of  the  Airplane  Flight 
Manual  (AFM)  by  inserting  a  copy  of  the 
applicable  Temporary  Revision  (TR)  listed  in 
Table  2  of  this  AD.  When  the  information  in 
the  applicable  TR  is  included  in  the  general 
revisions  of  the  AFM,  the  general  revisions 
may  be  inserted  in  the  AFM  and  the  TR  may 
be  removed. 


- 1 

Canadair  TR —  j 

To  the — 

Date — 

(i)  600/23  .  1 

i 

Canadair  Challenger  Model  CL-600-1A11  Airplane  Flight  Manual  (AFM)  .  1 

August  16,  2006. 

(ii)  600-1/19  .  1 

Canadair  Challenger  Model  CL-600-1A11  (Winglets)  AFM  . 

August  16,  2006. 

(iii)  601/14 .  ! 

Canadair  Challenger  Model  CL-600-2A12  AFM,  Product  Support  Publication  (PSP)  601-1 B-1  ... 

August  16,  2006. 

(iv)  601/15  .  1 

Canadair  Challenger  Model  CL-600-2A12  AFM,  PSP  601-1 A-1  . 

August  16,  2006. 

(V)  601/19  .  ' 

Canadair  Challenger  Model  CL-600-2A12  AFM,  PSP  601-1 B  . . 

August  16,  2006. 

(vi)  601/26  ....'. .  i 

Canadair  Challenger  Model  CL-600-2B16  AFM,  PSP  601  A-1  . 

August  16,  2006. 

(vii)  601/27  . 

Canadair  Challenger  Model  CL-600-2A12  AFM . 

August  16,  2006. 

(viii)  601/27  . 

Canadair  Challenger  Model  CL-600-2B16  AFM,  PSP  601  A-1 -1  . 

August  16,  2006. 

(ix)  604/20  . 

Canadair  Challenger  Model  CL-604  AFM,  PSP  604-1  . 

April  17,  2006. 

(2)  For  airplanes  identified  in  paragraphs 
(c)(1),  (c)(2),  and  (c)(3)  of  this  AD,  and  for 
Model  CL-600-2B16  (CL-601-3A,  CL-601- 
3R,  &  CL-604)  airplanes,  serial  numbers  5301 
through  5468  inclusive:  Prior  to  the 
accumulation  of  2,000  total  flight  hours,  or 
w'ithin  60  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  review  the 
airplane  maintenance  records  to  determine  if 
any  anti-ice  piccolo  ducts  or  complete 
leading  edge  sections  w'ere  replaced  since 
August  1,  2000. 


(3)  For  airplanes  identified  in  paragraphs 
(c)(1),  (c)(2),  and  (c)(3)  of  this  AD,  and  for 
Model  CL-6D0-2B16  (CL-601-3A,  CL-601- 
3R,  &  CL-604)  airplanes,  serial  numbers  5301 
through  5468  inclusive:  If,  during  the  action 
required  by  paragraph  (f)(2)  of  this  AD,  it  is 
determined  that  any  anti-ice  piccolo  duct  has 
been  replaced  since  August  1,  2000,  before 
further  flight  do  a  visual  inspection  to 
determine  if  any  affected  serial  number  is 
installed  as  identified  in  paragraph  2.C.  of 
the  applicable  service  bulletin  identified  in 
Table  3  of  this  AD.  A  review  of  airplane 


maintenance  records  is  acceptable  in  lieu  of 
this  inspection  if  the  serial  number  of  the 
duct  can  be  conclusively  determined  from 
that  review.  If  any  affected  serial  number  is 
installed,  before  further  flight  replace  the 
piccolo  duct  with  a  serviceable  piccolo  duct 
that  does  not  have  a  serial  number  identified 
in  paragraph  2.C.  of  the  applicable  service 
bulletin  identified  in  Table  3  of  this  AD.  Do 
all  actions  in  accordance  with  the 
Accomplishment  Instructions  of  the 
applicable  service  bulletin  listed  in  Table  3 
of  this  AD. 
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Table  3— Service  Bulletins 


Model — 

_ 1 

Bombardier 
service  bul¬ 
letin — 

Revision 
level — 

Date — 

(i)  CL-600-1A11  (CL-600)  airplanes  . . 

(ii)  CL-600-2A12  (CL-601)  airplanes  . j 

(iii)  CL-600-2B16  (CL-601 -3A,  CL-601 -3R)  airplanes  . 

(iv)  CL-600-2B16  (CL-604)  airplanes  . 

600- 0734 

601- 0585 
601-0585 

604-30-003 

Original . 

Original . 

Original . 

01  . 

November  30,  2006. 

November  30,  2006. 
j  November  30,  2006. 

I  January  21,  2008. 

(4)  For  Model  CL-600-2B16  (CL-601-3A, 
CL-601-3R,  &  CL-604)  airplanes,  serial 
numbers  5469  through  5635  inclusive;  Prior 
to  the  accumulation  of  2,000  total  flight 
hours,  or  within  60  months  after  the  effective 
date  of  this  AD,  whichever  occurs  first,  do  a 
visual  inspection  of  the  anti-ice  piccolo  ducts 
to  determine  if  any  affected  serial  number 
identified  in  paragraph  2.C.  of  the 
Bombardier  Service  Bulletin  604-30-003, 
Revision  01,  dated  January  21,  2008  (“the 
service  bulletin”),  is  installed.  If  any  affected 
serial  number  is  installed,  before  further 
flight  replace  the  piccolo  duct  with  a 
serviceable  piccolo  duct  that  does  not  have 

a  serial  number  identified  in  paragraph  2.C. 
of  the  service  bulletin.  Do  all  actions  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(5)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  on  any  airplane  an  anti¬ 
ice  piccolo  duct  with  a  serial  number 
identified  in  paragraph  2.C.  of  the  applicable 
serv'ice  bulletin  identified  in  Table  3  of  this 
AD. 

(6)  Actions  done  before  the  effective  date 
of  this  AD  in  accordance  with  Bombardier 
Service  Bulletin  604-30-003,  dated 
November  30,  2006,  are  acceptable  for 
compliance  with  the  corresponding  actions 
in  this  AD. 

FAA  AD  Differences 

Note  1:  This  AD  differs  from  the  MCAI 
and/or  service  information  as  follows;  No 
differences. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  applv  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  New  York  Aircraft 
Certification  Office,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD.  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Dan  Parrillo, 
Aerospace  Engineer,  Airframe  and 
Propulsion  Branch,  ANE-171,  FAA,  New 
York  Aircraft  Certification  Office,  1600 
Stewart  Avenue,  Suite  410,  VVestburv,  New 
York  11590;  telephone  (516)  228-7305;  fax 
(516)  794-5531.  Before  using  any  approved 
AMOC  on  any  airplane  to  which  the  AMOC 
applies,  notify  your  appropriate  principal 
inspector  (PI)  in  the  FAA  Flight  Standards 
District  Office  (FSDO),  or  lacking  a  PI,  vour 
local  FSDO. 

(2)  Airworthy  Product:  For  any 
requirement  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturer  or  other  source, 
use  these  actions  if  they  are  FAA-approved. 
Corrective  actions  are  considered  FAA- 
approved  if  they  are  approved  by  tbe  State 


of  Design  Authority  (or  their  delegated 
agent).  You  are  required  to  assure  the  product 
is  airworthy  before  it  is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  Canadian  Airworthiness 
Directive  CF-2008-18,  dated  May  9,  2008, 
and  the  service  information  identified  in 
Table  2  and  Table  3  of  this  AD,  for  related 
information. 

Issued  in  Renton,  Washington,  on 
November  6,  2008. 

Stephen  P.  Boyd, 

Assistant  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E8-27162  Filed  11-14-08;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2008-1046;  Airspace 
Docket  No.  08-ASW-21] 

Proposed  Amendment  of  Class  E 
Airspace;  Houston,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
amend  Class  E  airspace  at  Houston,  TX. 
Additional  controlled  airspace  is 
necessary  to  accommodate  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedures  (SIAP)  at  Lone 
Star  Executive  Airport,  Conroe,  TX.  The 
FAA  is  taking  this  action  to  enhance  the 
safety  and  management  of  Instrument 
Flight  Rules  (IP’R)  aircraft  operations  at 
Lone  Star  Executive  Airport.  This  action 
also  updates  the  coordinates  of 
Chambers  County  Airport,  and  reflects  a 
name  change  for  Scholes  Field. 

DATES:  0901  IJTC.  Comments  must  be 
received  on  or  before  January  2,  2009. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 


Transportation,  Docket  Operations,  1200 
New  Jersey  Avenue,  SE..  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001;  You  must 
identify  the  docket  number  FAA-2008— 
1046/Airspace  Docket  No.  08-ASW-21, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  http://w\s'w.regulations.gov. 
You  may  review  the  public  docket' 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800-647- 
5527)  is  on  the  ground  floor  of  the 
building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Enander,  Central  Service  Area. 
Operations  Support  Group,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Blvd.,  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
222-5582. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  li.sted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  corriments 
on  this  notice  must  submit  with  those 
comments  a  self-addres.sed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  FAA-2008-1046/Airspace 
Docket  No.  08-ASW-21.”  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 
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Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http:/ /wi^'w.regulations.gov. 
Recently  published  rulemaking 
documents  can  also  be  accessed  through 
the  FAA’s  Web  page  at  http:// 
w^x'w.faa.gov/airportsjairtraffic/ 
airjtraffic/ publications/ 
airspace_amendments/ . 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  Air 
Traffic  Airspace  Management,  ATA- 
400,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  contact  the  FAA’s  Office 
of  Rulemaking  (202)  267-9677,  to 
request  a  copy  of  Advisory  Circular  No. 
11-2  A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 

This  action  proposes  to  amend  Title 
14,  Code  of  Federal  Regulations  (14 
CFR),  Part  71  by  amending  the  Class  E 
airspace  area  for  IFR  operations  at 
Houston,  TX.  The  RNAV  SlAPs  at  Lone 
Star  Executive  Airport,  Conroe,  TX, 
have  made  this  action  necessary.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Additionally,  this 
action  reflects  the  name  change  for 
Scholes  Field,  and  the  coordinates  for 
Chambers  County  Airport  would  be 
updated. 

Class  E  airspace  areas  are  published 
in  Paragraph  6005  of  FAA  Order 
7400. 9S,  dated  October  3,  2008,  and 
effective  October  31,  2008,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendntfents  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  Is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  The  FAA’s  authority  to 
issue  rules  regarding  aviation  safety  is 
found  in  Title  49  of  the  U.’S.  Code. 
Subtitle  1,  Section  106  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII.  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency’s  authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 

Subpart  I,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
scope  of  that  authority  as  it  amends 
controlled  airspace  in  the  Houston,  TX, 
area. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9S,  Airspace 
Designations  and  Reporting  Points, 
dated  October  3,  2008,  and  effective 
October  31,  2008,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

ASW  TX  E5  Houston,  TX  [Amended] 

Point  of  Origin 

(Lat.  30°35'01"  N.,  long.  95°28'01"  W.) 
Anahuac,  Chambers  County  Airport,  TX 
(Lat.  29°46Tl"  N.,  long.  94°39'49"  W.) 
Galveston,  Scholes  International  at 
Galveston,  TX 

(Lat.  29°15'55''N.,  long.  94°51'38"  VV.) 
Brookshire,  Woods  No.  2  Airport,  TX 
(Lat.  29°47'37''  N.,  long.  95'’55'31"  VV.) 
Fulshear,  Govey  Trails  Airport,  TX 
(Lat.  29°41'24''  N.,  long.  95°50'23''  W.) 
Gonroe,  Lone  Star  Executive  Airport,  TX 


(Lat.  30°21  W  N.,  long.  95°24'52"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  area 
bounded  by  a  line  beginning  at  the  Point  of 
Origin  to  lat.  29°45'00"  N.,  long.  94°44'01" 
W.;  thence  from  lat.  29°45'00"  N.,  long. 
94°44'01"  W.  to  a  point  of  tangency  with  the 
east  arc  of  a  7.6-mile  radius  of  Scholes 
International  at  Galveston,  and  within  a  7.6- 
mile  radius  of  Scholes  International  at 
Galveston;  thence  from  lat.  29°17'04''  N., 
long.  95°00'13"  W.;  to  lat.  29°30'01"  N.,  long. 
95°54'01"  W.;  to  lat.  30°26'01''  N.,  long. 
95°42'01"  W.;  to  the  point  of  origin,  and 
w'ithin  a  6.6-mile  radius  of  Lone  Star 
Executive  Airport,  and  within  a  6.5-mile 
radius  of  Woods  No.  2  Airport,  and  within 
a  6.4-mile  radius  of  Govey  Trails  Airport 
excluding  that  airspace  within  the  Anahuac, 
TX,  Class  E  airspace  area. 
***** 

Issued  in  Fort  Worth,  TX,  on  November  6, 
2008. 

Robert  Beeman, 

Acting  Manager,  Operations  Support  Group, 
A  TO  Central  Service  Area. 

(FR  Doc.  E8-27150  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-ia-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2008-0873;  Airspace 
Docket  No.  08-AGL-7] 

Proposed  Establishment  of  Class  E 
Airspace;  Branson,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking: 
correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  airport’s  name  and 
geographic  coordinates  in  the  Notice  of 
Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register 
October  22,  2008  (73  FR  62940)  Docket 
No.  FAA-2008-0873. 

DATES:  Effective  Dates:  0901  UTC. 
November  17,  2008. 

SUPPLEMENTARY  INFORMATION: 

History 

The  FAA  published  an  NPRM  in  the 
Federal  Register  October  22,  2008,  (73 
FR  62940),  Docket  No.  FAA-2008-0873, 
establishing  Class  E  Airspace  at 
Branson,  MO.  Subsequent  to 
publication,  an  error  was  discovered  in 
the  airport’s  name  and  geographic 
coordinates  for  Branson  Airport.  This 
action  corrects  those  errors. 

Correction  to  NPRM 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airport 
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name  and  geographic  coordinates  for 
Class  E2  and  E5  airspace,  as  published 
in  the  Federal  Register  October  22, 

2008,  (73  FR  62940),  Docket  No.  FAA- 
2008-0873,  are  amended  as  follows: 

§71.1  [Amended] 

***** 

ACE  MO  E2  Branson,  MO  [Corrected] 
Branson  Airport,  MO  (Lat.  36°31'55"  N.,  long. 
93°12'02'' VV.) 

Within  a  4.1-mile  radius  of  Branson 
Airport.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

ACE  MO  E5  Branson,  MO  [Corrected] 
Branson  Airport ,  MO  (Lat.  36°31'55"  N., 
long.  93°12'02"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Branson  Airport. 
***** 

Issued  in  Fort  Worth,  TX,  on  November  6, 
2008. 

Robert  Beeman, 

Acting  Manager,  Operations  Support  Group, 
ATO  Central  Service  Area. 

[FR  Doc.  E8-27155  Filed  11-14-08:  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Parts  538  and  560 

Comment  Request  Regarding  the 
Effectiveness  of  Licensing  Procedures 
for  Exportation  of  Agricultural 
Commodities,  Medicine,  and  Medical 
Devices  to  Sudan  and  Iran 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  (“OFAC”)  of  the  U.S. 
Department  of  the  Treasury  is  soliciting 
comments  on  the  effectiveness  of 
OFAC’s  licensing  procedures  for  the 
exportation  of  agricultural  commodities, 
rnedicine,  and  medical  devices  to  Sudan 
and  Iran.  Pursuant  to  section  906(c)  of 
the  Trade  Sanctions  Reform  and  Export 
Enhancement  Act  of  2000  (Title  IX  of 
Pub.  L.  106-387,  22  U.S.C.  7201  et  seq.) 
(the  “Act”),  OFAC  is  required  to  submit 
a  biennial  report  to  the  Congress  on  the 
operation  of  licensing  procedures  for 
such  exports. 

DATES:  Written  comments  should  be 
received  on  or  before  December  17,  2008 
to  be  assured  of  consideration. 


ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

Federal  eRulemaking  Portal:  http:// 
vii/vw. regulations. gov.  Follow  the 
instrugtions  for  submitting  comments. 

Fax:  Attn:  Request  for  Comments 
(TSRA)  (202)  622-0091. 

Mail:  Attn:  Request  for  Comments 
(TSRA),  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasury, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
about  these  licensing  procedures  should 
be  directed  to  the  Licensing  Division, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220,  telephone:  (202) 
622-2480.  Additional  information  about 
these  licensing  procedures  is  also 
available  under  the  heading  “Other 
OFAC  Sanctions  Programs”  at  http:// 
www.treas.gov/ofac. 

SUPPLEMENTARY  INFORMATION:  The 
cmrrent  procedures  used  by  OFAC  for 
authorizing  the  export  of  agricultural 
commodities,  medicine,  and  medical 
devices  to  Sudan  and  Iran  are  set  forth 
in  31  CFR  538.523-526  and  31  CFR 
560.530-533.  Under  the  provisions  of 
section  906(c)  of  the  Act,  OFAC  must 
submit  a  biennial  report  to  the  Congress 
on  the  operation,  during  the  preceding 
two-year  period,  of  the  licensing 
procedures  required  by  section  906  of 
the  Act  for  the  export  of  agricultural 
commodities,  medicine,  and  medical 
devices  to  Sudan  and  Iran.  This  report 
is  to  include: 

(1)  The  number  and  types  of  licenses 
applied  for; 

(2)  The  number  and  types  of  licenses 
approved; 

(3)  The  average  amount  of  time 
elapsed  from  the  date  of  tiling  of  a 
license  application  until  the  date  of  its 
approval; 

(4)  The  extent  to  which  the  licensing 
procedures  were  effectively 
implemented;  and 

(5)  A  description  of  comments 
received  from  interested  parties  about 
the  extent  to  which  the  licensing 
procedures  were  effective,  after  holding 
a  public  30-day  comment  period. 

This  notice  solicits  comments  from 
interested  parties  regarding  the 
effectiveness  of  OFAC’s  licensing 
procedures  for  the  export  of  agricultural 
commodities,  medicine,  and  medical 
devices  to  Sudan  and  Iran.  Interested 
parties  submitting  comments  are  asked 
to  be  as  specific  as  possible.  All 
comments  received  on  or  before 
December  17,  2008  will  be  considered 
by  OFAC  in  developing  the  report  to  the 


Congress.  In  the  interest  of  accuracy  and 
completeness,  OFAC  requires  written 
comments.  Comments  received  after  the 
end  of  the  comment  period  will  be 
considered,  if  possible,  but  their 
consideration  cannot  be  assured.  OFAC 
will  not  accept  comments  accompanied 
by  a  request  that  part  or  all  of  the 
comments  be  treated  confidentially 
because  of  their  business  proprietary 
nature  or  for  any  other  reason.  OFAC 
will  return  such  comments  when 
submitted  by  regular  mail  to  the  person 
submitting  the  comments  and  will  not 
consider  them.  All  comments  made  will 
be  a  matter  of  public  record.  Copies  of 
the  public  record  concerning  these 
regulations  may  be  obtained  from 
OFAC’s  Web  site  [http://i\'w^'.treas.gov/ 
ofac).  If  that  service  is  unavailable, 
written  requests  may  be  sent  to:  Office 
of  Foreign  Assets  Control,  U.S. 
Department  of  the  Treasury,  1500 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20220,  Attn:  Aydin  M.  Akgiin. 

Approved:  November  10,  2008. 

Adam  J.  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 

[FR  Doc.  E8-27242  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4810-25-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R03-OAR-2008-0073;  FRL8741-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia; 
Amendments  to  Ambient  Air  Quality 
Standards  for  Particulate  Matter 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Virginia.  This 
revision  consists  of  amendments  to  the 
Commonwealth  of  Virginia’s  ambient  air 
quality  standards  for  particulate  matter, 
"rhis  action  is  being  taken  under  the 
Clean  Air  Act  (CAA). 

DATES:  Written  comments  must  be 
received  on  or  before  December  17, 

2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  Number  EPA- 
R03-OAR-2008-0073  by  one  of  the 
following  methods: 

A.  regulations. gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

B.  E-mail: 

fernandez.cristina@epa.gov. 
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C.  Mai7:EPA-R03-OAR-2008-0073, 
Cristina  Fernandez,  Chief,  Air  Quality 
Planning,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 

D.  Hand  Delivery:  At  the  previously- 
listed  EPA  Region  III  address.  Such 
deliveries  are  only  accepted  during  the 
Docket’s  normal  hours  of  operation,  and 
special  arrangements  should  be  made 
for  deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R03-OAR-2008- 
0073.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change,  and  may  be 
made  available  online  at 
H'WiX’. regulations. gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.reguIations.gov 
or  e-mail.  The  ivww.reguIations.gov  Weh 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your ' 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  e-mail 
comment  directly  to  EPA  without  going 
through  www.regulations.gov,  your  e- 
mail  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
wvi-w.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  mvw.regulations.gov  or 
in  hard  copy  during  normal  business 
hours  at  the  Air  Protection  Division, 

U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 


Philadelphia,  Pennsylvania  19103. 
Copies  of  the  State  submittal  are 
available  at  the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gobeail  McKinley,  (215)  814-2033,  or 
by  e-mail  at  mckinIey.gobeaiI@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 

January  7,  2008,  the  Commonwealth  of 
Virginia  submitted  a  formal  revision  to 
its  State  Implementation  Plan.  The  SIP 
revision  consists  of  amendments  to  the 
Commonwealth’s  existing  ambient  air 
quality  standards  in  9  VAC  5  Chapter 
30. 

I.  Background 

Effective  on  September  16,  1997,  EPA 
established  two  new  standards  for  fine 
particulate  matter  (PM2,5j  that  applies  to 
particles  2.5  micrometers  in  diameter  or 
less  (62  FR  38652).  The  two  new  PM2.5 
standards  were  set  at  1 5  micrograms  per 
cubic  meter  (pg/m^),  based  on  the  3-year 
average  of  annual  arithmetic  mean  PM2.5 
concentrations  from  single  or  multiple 
community-oriented  monitors,  and  65 
pg/m3,  based  on  the  3-year  average  of 
the  98th  percentile  of  24-hour  PM2,5 
concentrations  at  each  population- 
oriented  monitor  within  an  area. 
Effective  on  December  18,  2006,  EPA 
revised  the  level  of  the  24-hour  PM2.5 
standard  to  35  pg/m^,  retained  the  level 
of  the  annual  PM2.5  standard  at  15  pg/ 
m^,  retained  the  24-hour  PMio  standard 
at  150  pg/m-^,  and  revoked  the  annual 
PMio  standard  (71  FR  61144). 

II.  Summary  of  SIP  Revision 

The  Commonwealth’s  SIP  revision  to 
the  Virginia  Regulations  for  the  Control 
and  Abatement  of  Air  Pollution:  9  VAC 
5  Chapter  30 — Ambient  Air  Quality 
Standards  incorporates  the  annual  and 
24-hour  PM2.5  national  ambient  air 
quality  standards  (NAAQS)  that  were 
established  by  the  EPA  on  July  18,  1997 
(62  FR  38652)  and  on  October  17,  2006 
(71  FR  61144).  The  revision  is 
consistent  with  the  national  ambient  air 
quality  standards  set  out  in  40  CFR  part 
50.  The  SIP  revision  amends  the 
Commonwealth’s  PM2.5  standard  to  add 
the  new  24-hour  standard  of  35  pg/m^, 
retains  the  current  24-hour  standard  of 
65  pg/m-^  during  the  transition  to  the 
new  standard,  adds  transitional 
language  to  clarify  implementation  of 
these  standards,  and  removes  obsolete 
language  referencing  the  annual  PMio 
standard.  The  SIP  revision  also  adds 
new  reference  conditions  to  make  the 
state  regulation  consistent  with  40  CFR 
part  50. 


III.  General  Information  Pertaining  to 
SIP  Submittals  From  the 
Commonwealth  of  Virginia 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  “privilege”  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 
burden  of  proof  for  parties  either 
asserting  the  privilege  or  seeking 
disclosure  of  documents  for  which  the 
privilege  is  claimed.  Virginia’s 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  environmental  laws 
when  a  regulated  entity  discovers  such 
violations  pursuant  to  a  voluntary 
compliance  evaluation  and  voluntarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations.  Virginia’s  Voluntary 
Environmental  Assessment  Privilege 
Law,  Va.  Code  Sec.  10.1-1198,  provides 
a  privilege  that  protects  from  disclosure 
documents  and  informatiop  about  the 
content  of  those  documents  that  are  the 
product  of  a  voluntary  environmental 
assessment.  The  Privilege  Law  does  not 
extend  to  documents  or  information  (1) 
that  are  generated  or  developed  before 
the  commencement  of  a  voluntary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  January  12,  1998,  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege 
law,  Va.  Code  Sec.  10.1-1198,  precludes 
granting  a  privilege  to  documents  and 
information  “required  by  law,” 
including  documents  and  information 
“required  by  Federal  law  to  maintain 
program  delegation,  authorization  or 
approval,”  since  Virginia  must  “enforce 
Federally  authorized  environmental 
programs  in  a  manner  that  is  no  less 
stringent  than  their  Federal 
counterparts.*  *  *”  The  opinion 
concludes  that  “(rjegarding  §  10.1-1198, 
therefore,  documents  or  other 
information  needed  for  civil  or  criminal 
enforcement  under  one  of  these 
programs  could  not  be  privileged 
because  such  documents  and 
information  are  essehtial  to  pursuing 
enforcement  in  a  manner  required  by 
Federal  law  to  maintain  program 
delegation,  authorization  or  approval.” 

Virginia’s  Immunity  law,  Va.  Code 
Sec.  10.1-1199,  provides  that  “[t]o  the 
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extent  consistent  with  requirements 
imposed  by  Federal  law,”  any  person 
making  a  voluntary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute,, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
administrative  or  civil  penalty.  The 
Attorney  General’s  January  12,  1998 
opinion  states  that  the  quoted,  language 
renders  this  statute  inapplicable  to 
enforcement  of  any  Federally  authorized 
programs,  since  “no  immunity  could  be 
afforded  from  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  Federal  law,  which  is  one  of  the 
criteria  for  immunity.” 

Therefore,  EPA  has  determined  that 
Virginia’s  Privilege  and  Immunity 
statutes  will  not  preclude  the 
Commonwealth  from  enforcing  its 
program  consistent  with  the  Federal 
requirements.  In  any  event,  because 
EPA  has  also  determined  that  a  state 
audit  privilege  and  immunity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  Federal 
enforcement  authorities,  EPA  may  at 
any  time  invoke  its  authority  under  the 
CAA,  including,  for  example,  sections 
113,  167,  205,  211  or  213,  to  enforce  the 
requirements  or  prohibitions  of  the  state 
plan,  independently  of  any  state 
enforcement  effort.  In  addition,  citizen 
enforcement  under  section  304  of  the 
CAA  is  likewise  unaffected  by  this,  or 
any,  state  audit  privilege  or  immunity 
law. 

III.  Proposed  Action 

EPA  is  proposing  to  approve  the 
Virginia  SIP  revision  for  amendments  to 
the  existing  air  quality  standards,  9  VAC 
5  Chapter  30.  The  Commonwealth’s  SIP 
revision  (9  VAC  5-30-65)  includes  an 
incorrect  reference  of  the  Federal 
Register  document  for  the  annual  and 
24-hour  PM2.5  NAAQS  that  were 
established  by  the  EPA  on  July  18,  1997 
(62  FR  38652).  EPA  will  not  promulgate 
a  final  approval  rule  until  the 
Commonwealth  of  Virginia  submits  a 
correction  to  9  VAC  5  Chapter  30.  EPA 
is  soliciting  public  comments  on  the 
issues  discussed  in  this  document. 

These  comments  will  be  considered 
before  taking  final  action. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k): 
40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 


the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and  does 
not  impose  additional  requirements 
beyond  those  imposed  by  state  law.  For 
that  reason,  this  proposed  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12366  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4): 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  proposed  rule, 
amending  ambient  air  quality  standards 
for  particulate  matter  in  the 
Commonwealth  of  Virginia,  does  not 
have  tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249,  ' 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

"^Environmental  protection,  Air 
pollution  control,  Nitrogen  dioxide, 
Particulate  matter.  Reporting  and 


recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  November  6,  2008. 

Donald  S.  Welsh, 

Regional  Administrator,  Region  HI. 

[FR  Doc.  E8-27192  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[EPA-R03-OAR-2007-0453;  FRL-8741-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Redesignation  of  the 
Pittsburgh-Beaver  Valley  8-Hour  Ozone 
Nonattainment  Area  to  Attainment  and 
Approval  of  the  Area’s  Maintenance 
Plan;  Withdrawal  of  Proposed  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  EPA  is  withdrawing  the 
proposed  rule  to  approve  a 
redesignation  request  and  a 
maintenance  plan  State  Implementation 
Plan  (SIP)  revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  In  a 
proposed  rule  published  on  July  11, 
2007,  EPA  proposed  to  approve  a 
request  that  the  Pittsburgh-Beaver 
Valley,  Pennsylvania,  ozone 
nonattainment  area  (the  Pittsburgh 
Area)  be  redesignated  as  attainment  for 
the  8-hour  ozone  national  ambient  air 
quality  standard  (NAAQS)  that  was 
promulgated  on  July  18,  1997.  In 
conjunction  with  the  proposed  action 
on  the  redesignation  request,  we  also 
proposed  to  approve  a  maintenance 
plan  for  the  Pittsburgh  Area  that 
provides  for  continued  attainment  of  the 
8-hour  ozone  NAAQS  for  at  least  10 
years  after  redesignation,  and,  to 
approve  a  2002  base  year  inventory  for 
the  Pittsburgh  Area.  On  May  29,  2008, 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
submitted  a  letter  to  formally  withdraw 
the  redesignation  request  and  the 
maintenance  plan  SIP  revision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  (215)  814-2179,  or 
by  e-mail  at  cripps.christopher@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
“we”,  “us”,  or  “our”  is  used,  we  mean 
EPA. 

I.  Background 

On  April  26,  2007,  the  PADEP 
formally  submitted  a  request  to 
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redesignate  the  Pittsburgh  Area  from 
nonattainment  to  attainment  of  the  8- 
hour  NAAQS  promulgated  on  July  18, 
1997  (62  FR  38856)  (the  “1997  8-hour 
ozone  NAAQS”).  ’  Concurrently,  on 
April  26,  2007,  the  PADEP  submitted  a 
maintenance  plan  for  the  Pittsburgh 
Area  as  a  SIP  revision  to  ensure 
continued  attainment  of  the  8-hour 
NAAQS  for  at  least  10  years  after  • 
redesignation.  The  PADEP  also 
submitted  a  2002  base  year  inventory  as 
a  SIP  revision  on  April  26,  2007. 

In  a  proposed  rule  published  on  July 
11,  2007  (72  FR  37683)  in  the  Federal' 
Register,  EPA  proposed  to  determine 
that  the  Pittsburgh  Area  had  attained  the 
1997  8-hour  ozone  NAAQS.  In  addition, 
we  proposed  to  approve  the  April  26, 
2007,  request  that  the  Pittsburgh  Area  be 
redesignated  as  attainment  for  the  1997 
8-hour  NAAQS.  See,  72  FR  37683  at 
38864, 38686,  July  11,  2008. 

In  the  proposed  rule  published  on 
July  11,  2007,  we  also  proposed  to 
approve  two  SIP  revisions:  (1)  A 
maintenance  plan  for  the  Pittsburgh 
Area  that  provides  for  continued 
attainment  of  the  1997  8-hour  ozone 
NAAQS  for  at  least  10  years  after 
redesignation  including  the  motor 
vehicle  emissions  budgets  (MVEBs)  that 
were  identified  in  this  maintenance 
plan;  and  (2)  a  2002  base  year  inventory 
for  the  Pittsburgh  Area. 

On  May  29,  2008,  the  PADEP 
submitted  a  letter  to  formally  withdraw 
the  redesignation  request  and  the 
maintenance  plan  SIP  revision.  On 
August  1,  2008,  PADEP  affirmed  that 
the  Commonwealth  was  not 
withdrawing  the  2002  base  year 
emissions  inventory'  SIP  revision 
submitted  on  April  26,  2007,  and 
submitted  a  redacted  SIP  revision  which 
contained  only  the  2002  base  year 
emissions  inventory. 

Now  that  the  Commonwealth  of 
Pennsylvania  has  withdrawn  the 
redesignation  request  and  the 
maintenance  plan  SIP  revision  from  our 
consideration,  we  must  withdraw  our 
proposed  actions  on  the  redesignation 
request  and  on  the  maintenance  plan 
and  its  associated  MVEBs.  In  addition, 
we  are  withdrawing  our  proposed 
determination  that  the  Pittsburgh  Area 
has  attained  the  1997  8-hour  ozone 
NAAQS. 

The  other  proposed  action  published 
on  July  11,  2007,  on  the  SIP  revision 
consisting  of  the  2002  base  year 
inventory  for  the  Pittsburgh  Area  is 
neither  affected  by  this  notice  nor 


'  On  March  27,  2008  (73  FR  16436),  EPA  revised 
the  level  of  the  primary  and  secondary  8-hour 
ozone  NAAQS  from  0.08  parts  per  million  (ppm)  to 
0.075  ppm,  but  the  Pittsburgh  Area  has  not  yet  been 
designated  under  this  revision  to  the  NAAQS. 


withdrawn.  In  this  notice  to  withdraw 
the  proposed  rulemaking  actions  on  the 
maintenance  plan  SIP  revision  and  the 
redesignation  request,  EPA  is  not 
instituting  a  second  comment  period  on 
the  proposed  action  to  approve  the  2002 
base  year  inventory  for  the  Pittsburgh 
Area.  EPA  will  make  its  final  decision 
on  the  2002  base  year  inventory  for  the 
Pittsburgh  Area  in  a  separate 
rulemaking  action. 

II.  Withdrawal  of  Proposed  Actions 

Therefore,  EPA  is  withdrawing  the 
following  proposed  approval  actions 
published  on  July  11,  2007  (72  FR  37683 
at  37694):  (1)  The  determination  that  the 
Pittsburgh  Area  has  attained  the  1997 
8-hour  ozone  NAAQS;  (2)  the 
Commonwealth’s  April  26,  2007, 
request  that  the  Pittsburgh  Area  to  be 
designated  to  attainment  of  the  1997 
8-hour  NAAQS  for  ozone;  and  (3)  the 
maintenance  plan  and  its  MVEBs  for  the 
Pittsburgh  Area,  which  was  submitted 
on  April  26,  2007,  as  revision  to  the 
Pennsylvania  SIP. 

List  of  Subjects  ^ 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  oxides. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  November  7,  2008. 

Donald  S.  Welsh, 

Regional  Administrator,  Region  HI. 

[FR  Doc.  E8-27211  Filed  11-14-08;  8:45  am) 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  08-2439;  MB  Docket  No.  08-217;  RM- 
11434] 

Radio  Broadcasting  Services;  Kihei,  Hi 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Audio  Division  requests 
comment  on  a  petition  filed  by  Shirk- 
Mays,  LLC,  requesting  the  allotment  of 
FM  Channel  264C2  at  Kihei,  Hawaii,  as 
a  third  local  aural  service.  The  reference 
coordinates  for  Channel  264C2  at  Kihei 
are  20-39-36  NL  and  156-21-50  WL. 


DATES:  Comments  must  be  filed  on  or 
before  December  22,  2008,  and  reply 
comments  on  or  before  January  6,  2009. 
ADDRESSES:  Federal  Communications  - 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows;  Richard  J.  Hayes,  Jr.,  Esq.,  Post 
Office  Box  200^Lincolnville,  ME  04849 
(Counsel  for  Shirk-Mays,  LLC). 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Rhodes,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
08-217,  adopted  October  29,  2008,  and 
released  October  31,  2008.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  at  the  FCC’s 
Reference  Information  Center,  Portals  II, 
445  Twelfth  Street,  SW.,  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
duplicating  contractor,  Best  Copy  and 
Printing,  Inc.,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554, 
telephone  1-800-378-3160  or  http:// 
W'ww.BCPIWEB.com.  This  document 
does  not  contain  proposed  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  In  addition, 
therefore,  it  does  not  contain  any 
proposed  information  collection  burden 
“for  small  business  concerns  with  fewer 
than  25  employees,”  pursuant  to  the 
Small  Business  Paperwork  Relief  Act  of 
2002,  Public  Law  107-198,  see  44  U.S.C. 
3506(c)(4). 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  adding  Channel  264C2  at  Kihei. 
Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

(FR  Doc.  E8-27244  Filed  11-14-08;  8:45  am] 
BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  0808041043-81412-01] 

RIN  0648-AX16 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  Specifications 
and  Management  Measures 

AGENCY;  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION;  Proposed  rule,  request  for 
comments. 


SUMMARY;  NMFS  proposes  2009 
specifications  and  management 
measures  for  Atlantic  mackerel,  squid, 
and  butterfish  (MSB).  This  action 
proposes  to  maintain  quotas  for  Atlantic 
mackerel  (mackerel),  Illex  squid  (///ex), 
and  butterfish  at  the  same  levels  as 
2008,  while  increasing  the  quota  for 
Loligo  squid  [Loligo].  Additionally,  this 
action  proposes  to  increase  the 
incidental  possession  limit  for  mackerel 
and  requests  public  comment 
concerning  the  possibility  of  an 
inseason  adjustment  to  increase  the 
mackerel  quota,  if  landings  approach 
proposed  harvest  limits.  These  proposed 
specifications  and  management 
measures  promote  the  utilization  and 
conservation  of  the  MSB  resource. 

DATES;  Public  comments  must  be 
received  no  later  than  5  p.m.,  eastern 
standard  time,  on  December  17,  2008. 
ADDRESSES;  Copies  of  supporting 
documents  used  by  the  Mid-Atlantic 
Fishery  Management  Council  (Council), 
including  the  Environmental 
Assessment  (EA)  and  Regulatory  Impact 


Review  (RIR)/Initial  Regulatory 
Flexibility  Analysis  (IRFA),  are 
available  from:  Daniel  Furlong, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19904-6790.  The  EA/ 
RIR/IRFA  is  accessible  via  the  Internet 
at  http://www.nero.ninfs.gov. 

You  may  submit  comments,  identified 
by  0648-AX16,  by  any  one  of  the 
following  methods: 

•  Electronic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  portal  http:// 
www.regulations.gov; 

•  Fax:  (978)  281-9135,  Attn:  Carrie 
Nordeen; 

•  Mail  to  NMFS,  Northeast  Regional 
Office,  One  Blackburn  Drive, 

Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  “Comments  on  2009 
MSB  Specifications.” 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  will 
generally  be  posted  to  http:// 
www.regulations.gov  without  change. 

All  Personal  Identifying  Information 
(e.g.,  name,  address)  voluntarily 
submitted  by  the  commenter  may  be 
publicly  accessible.  Do  not  submit 
Confidential  Business  Information  or 
otherwise  sensitive  or  protected 
information.  NMFS  will  accept 
anonymous  comments.  Attachments  to 
electronic  comments  will  be  accepted  in 
Microsoft  Word,  Excel,  WordPerfect,  or 
Adobe  PDF  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Nordeen,  Fishery  Policy  Analyst, 
978-281-9272,  fax  978-281-9135. 
SUPPLEMENTARY  INFORMATION: 
Background  ' 

Regulations  implementing  the  Fishery 
Management  Plan  for  the  Atlantic 
Mackerel,  Squid,  and  Butterfish 
Fisheries  (FMP)  appear  at  50  CFR  part 
648,  subpart  B.  Regulations  governing 
foreign  fishing  appear  at  50  CFR  part 
600,  subpart  F.  These  regulations  at 
§648.21  and  600.516(c),  require  that 
NMFS,  based  on  the  maximum 
optimum  yield  (Max  OY)  of  each  fishery 
as  established  by  the  regulations, 
annually  publish  a  proposed  rule 
specifying  the  amounts  of  the  initial 
optimum  yield  (lOY),  allowable 
biological  catch  (ABC),  domestic  annual 
harvest  (DAH),  and  domestic  annual 
processing  (DAP),  as  well  as,  where 
applicable,  the  amounts  for  total 
allowable  level  of  foreign  fishing 
(TALFF)  and  joint  venture  processing 
(JVP)  for  the  affected  species  managed 
under  the  FMP.  In  addition,  these 
regulations  allow  specifications  to  be 
specified  for  up  to  3  years,  subject  to 


annual  review.  The  regulations  found  in 
§  648.21  also  specify  that  lOY  for  squid 
is  equal  to  the  combination  of  research 
quota  (RQ)  and  DAH,  with  no  TALFF 
specified  for  squid.  For  butterfish,  the 
regulations  specify  that  a  butterfish 
bycatch  TALFF  will  be  specified  only  if 
TALFF  is  specified  for  mackerel. 

At  its  June  10—12,  2008,  meeting  in 
Atlantic  City,  NJ,  the  Mid-Atlantic 
Fishery  Management  Council  (Council) 
recommended  2009  MSB  specifications. 
The  recommended  specifications  for 
mackerel,  ///ex,  and  butterfish  are  the 
same  as  those  implemented  in  2008.  For 
Loligo,  the  Council  recommended 
increasing  the  Max  OY,  ABC,  lOY,  DAH, 
and  DAP  based  on  updated  biological 
reference  points  implemented  in 
Amendment  9  to  the  FMP  and  based  on 
the  most  recent  stock  assessment.  The 
Council  also  recommended  increasing 
the  incidental  possession  limit  for 
mackerel  during  summer  months  to 
reduce  the  potential  for  the  regulatory 
discarding  of  mackerel  by  the  Atlantic 
herring  fleet.  With  the  exception  of  the 
incidental  possession  limit  for  mackerel, 
all  other  management  measures  (e.g., 
fishery  closure  thresholds,  possession 
limits,  gear  requirements)  are  the  same 
as  those  implemented  in  2008. 

Research  Quota 

Framework  Adjustment  1  to  the  FMP 
established  the  Mid-Atlantic  Research 
Set-Aside  (RSA)  Program,  which  allows 
research  projects  to  be  funded  through 
the  sale  of  fish  that  has  been  set-aside 
from  the  total  annual  quota.  The  RQ 
may  vary  between  0  and  3  percent  of  the 
overall  quota  for  each  species.  The 
Council  has  recommended  that  3 
percent  of  the  2009  Loligo,  Illex, 
butterfish,  and  mackerel  quotas  be  set 
aside  to  fund  projects  selected  under  the 
2009  Mid-Atlantic  RSA  Program. 

NMFS  solicited  research  proposals 
under  the  2009  Mid-Atlantic  RSA 
Program  through  the  Federal  Register 
(73  FR  7528,  February  8,  2008).  The 
deadline  for  submission  was  March  24, 
2008.  On  July  5,  2008,  NMFS  convened 
a  Review  Panel  to  review  the  comments 
submitted  by  technical  reviewers.  At 
this  time,  the  project  selection  and 
award  process  for  the  2009  Mid-Atlantic 
RSA  Program  has  not  concluded.  Based 
on  discussions  between  NMFS  staff, 
technical  review  comments,  and  Review 
Panel  comments,  projects  requesting 
Loligo  RQ  will  be  forwarded  to  the 
NOAA  Grants  Office  for  award.  If  any 
portion  of  the  RQ  is  not  awarded,  NMFS 
will  return  any  un-awarded  RQ  to  the 
commercial  fishery  either  through  the 
final  2009  MSB  specification 
rulemaking  process  or  through  the 
publication  of  a  separate  notice  in  the 
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Federal  Register  notifying  the  public  of 
a  quota  adjustment. 

Vessels  harvesting  RQ  in  support  of 
approved  research  projects  would  be 
issued  exempted  fishing  permits  (EFP) 
authorizing  them  to  exceed  Federal 
possession  limits  and  to  fish  during 
Federal  quota  closures.  The  Magnuson- 

Table  1 .  Proposed  Specifications, 


Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  requires  that  interested  parties  be 
provided  an  opportunity  to  comment  on 
all  proposed  EFPs.  These  exemptions 
are  necessary  to  allow  project 
investigators  to  recover  research 
expenses,  as  well  as  adequately 


compensate  fishing  industry 
participants  harvesting  RQ.  Vessels 
harvesting  RQ  would  operate  within  all 
other  regulations  that  govern  the 
commercial  fishery,  unless  otherwise 
exempted  through  a  separate  EFP. 

2009  Proposed  Specifications  and 
Management  Measures 


IN  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and  Butterfish  for 
2009  Fishing  Year. 


Specifications 

Loligo 

lllex 

Mackerel 

Butterfish 

Max  OY 

32,000 

24,000 

N/A 

12,175 

ABC 

19,000 

24,000 

156,000 

lOY 

13,3001 

24,000 

115,0002 

DAH 

13,300 

24,000 

115,0003 

500 

DAP 

13,300 

24,000 

100,000 

500 

JVP 

0 

0 

0 

TALFF 

0 

0 

0 

'  Excludes  5,700  mt  (3  percent  of  the  lOY)  for  RQ. 

2  lOY  may  be  increased  during  the  year,  but  the  total  ABC  will  not  exceed  1 56,000  mt. 

3  Includes  a  15,000  mt  catch  of  Atlantic  mackerel  by  the  recreational  fishery. 


Atlantic  Mackerel 

The  status  of  the  Atlantic  mackerel 
stock  was  most  recently  assessed  at  the 
42nd  Stock  Assessment  Review 
Committee  (SARC)  in  late  2005.  SARC 
42  concluded  that  the  mackerel  stock  is 
not  overfished  and  overfishing  is  not 
occurring.  According  to  the  FMP, 
mackerel  ABC  must  be  calculated  using 
the  formula  ABC  =  T  —  C,  where  C  is 
the  estimated  catch  of  mackerel  in 
Canadian  waters  for  the  upcoming 
fishing  year  and  T  is  the  yield 
associated  with  a  fishing  mortality  rate 
that  is  equal  to  the  target  fishing 
mortality  rate  (F).  Based  on  projections 
from  SARC  42,  the  yield  associated  with 
the  target  F  of  0.12  in  2008  is  211,000 
mt.  SARC  42  did  not  project  yields  for 
2009,  but  the  yield  projections  from 
2008  will  be  used  as  a  proxy  until  new 
projections  are  calculated  in  the  next 
mackerel  stock  assessment,  currently 
scheduled  for  2009.  Canadian  catch  of 
mackerel  has  been  increasing  in  recent 
years;  therefore,  the  estimate  of 
Canadian  catch  for  2009  has  been 
increased  from  the  2007  estimate  of 
52,000  mt  to  55,000  mt.  Thus,  211,000 
mt  minus  55,000  mt  results  in  a 
proposed  2009  mackerel  ABC  of  156,000 
mt. 

This  action  proposes  a  mackerel  lOY 
of  115,000  mt.  The  Council  believes  that 
this  level  of  harvest  would  provide  the 
greatest  overall  benefit  to  the  Nation 
with  respect  to  food  production  and 
recreational  opportunities,  and  would 
allow  for  an  increase  in  domestic 
landings.  In  recent  years,  domestic 
mackerel  landings  have  been  increasing 
due  to  major  investments  in  the 
domestic  mackerel  processing  sector. 


Mackerel  landings  in  2003  totaled 
35,071  mt,  while  landings  for  2006 
totaled  58,279  mt.  The  Council 
concluded,  based  on  industry 
testimony,  that  U.S.  vessels  will 
continue  to  increase  their  landings  and 
that  shoreside  processing  capacity  has 
increased  to  the  point  that  it  can  process 
all  of  the  DAH.  Industry  has  indicated 
that  the  relatively  low  landings  in  2007 
{26,429  mt)  as  compared  to  2006  were 
because  mackerel  were  farther  offshore 
than  in  recent  years  and  thus  less 
available  to  the  fishery.  If  mackerel  are 
available  to  the  fishery  in  2009,  industry 
expects  to  land  the  entire  lOY.  The 
proposed  115,000-mt  lOY  is  consistent 
with  mackerel  regulations  at 
§  648.2 l(b)(2)(ii),  which  state  that  lOY  is 
a  modification  of  ABC,  based  on  social 
and  economic  factors,  and  must  be  less 
than  or  equal  to  ABC. 

The  Magnuson-Stevens  Act  provides 
that  the  specification  of  TALFF,  if  any, 
shall  be  that  portion  of  the  optimum 
yield  (OY)  of  a  fishery  that  will  not  be 
harvested  by  vessels  of  the  United 
States.  TALFF  would  allow  foreign 
vessels  to  harvest  U.S.  fish  and  sell  their 
product  on  the  world  market,  in  direct 
competition  with  the  U.S.  industry 
efforts  to  expand  exports.  The  Council 
expressed  its  concern,  supported  by 
industry  testimony,  that  an  allocation  of 
TALFF  would  threaten  the  expansion  of 
the  domestic  industry.  The  Council 
noted  that  this  would  prevent  the  U.S. 
industry  fi-om  taking  advantage  of 
declines  in  the  European  production  of 
Atlantic  mackerel  that  have  resulted  in 
an  increase  in  world  demand  for  U.S. 
fish.  The  only  economic  benefit 
associated  with  a  TALFF  is  the  foreign 


fishing  fees  it  generates.  On  the  other 
hand,  there  are  economic  benefits 
associated  with  the  development  of  the 
domestic  mackerel  fishery.  Increased 
mackerel  production  generates  jobs  both 
for  plant  workers  and  other  support 
industries.  More  jobs  generate 
additional  sources  of  income  for 
residents  of  coastal  communities  and 
generally  enhance  the  social  fabric  of 
these  communities. 

For  these  reasons,  and  consistent  with 
the  Council’s  recommendation,  NMFS 
proposes  to  specify  lOY  at  a  level  that 
can  be  fully  harvested  by  the  domestic 
fleet,  thereby  precluding  the 
specification  of  a  TALFF,  in  order  to 
assist  the  expansion  of  the  U.S. 
mackerel  industry.  This  would  yield 
positive  social  and  economic  benefits  to 
both  U.S.  harvesters  and  processors. 
Given  the  trends  in  landings,  and  the 
industry’s  testimony  that  it  has 
experienced  significant  growth,  NMFS 
concurs  that  it  is  reasonable  to  assume 
that,  in  2009,  the  commercial  fishery 
has  the  ability  to  harvest  100,000  mt  of 
mackerel.  Thus  DAH  would  be  115,000 
mt,  which  is  the  commercial  harvest 
plus  the  15,000  mt  allocated  for  the 
recreational  fishery.  Because  lOY  = 
DAH,  this  specification  is  consistent 
with  the  Council’s  recommendation  that 
the  level  of  lOY  should  not  provide  for 
a  TALFF. 

NMFS  proposes  to  maintain  JVP  at 
zero  (the  most  recent  allocation  was 
5,000  mt  of  JVP  in  2004),  consistent 
with  the  Council’s  recommendation.  In 
previous  years,  the  Council 
recommended  a  JVP  greater  than  zero 
because  it  believed  U.S.  processors 
lacked  the  ability  to  process  the  total 
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amount  of  mackerel  that  U.S.  harvesters 
could  land.  However,  for  the  past  5 
years,  the  Council  has  recommended 
zero  JVP  because  the  surplus  between 
DAH  and  DAP  has  been  declining  as 
U.S.  shoreside  processing  capacity  for 
mackerel  has  expanded.  The  Council 
received  testimony  from  processors  and 
harvesters  that  the  shoreside  processing 
sector  of  this  industry  has  continued  to 
expand  since  2002-2003.  Subsequent 
industry  testimony  estimated  current 
processing  capacity  at  2,500  mt  per  day. 
The  Council  also  heard  from  the 
industry  that  the  availability  (i.e.,  size, 
distribution,  and  abundance)  of 
mackerel  to  the  fishery,  rather  than 
processing  capacity,  has  curtailed  catch 
in  recent  years.  Based  on  this 
information,  the  Council  concluded  that 
processing  capacity  is  no  longer  a 
limiting  factor  relative  to  domestic 
production  of  mackerel.  Furthermore, 
the  Council  concluded  that  the  U.S. 
mackerel  processing  sector  has  the 
potential  to  process  the  DAH,  so  JVP 
would  be  specified  at  zero. 

Mackerel  Incidental  Possession  Limit 
Regulations  at  §  648.25(a)  specify  that, 
during  closures  of  the  directed  mackerel 
fishery,  the  incidental  possession  limit 
for  mackerel  is  20,000  lb  (9.08  mt).  At 
the  Council’s  June  2008  meeting,  the 
industry  requested  increasing  the 
incidental  mackerel  possession  limit  to 
minimize  the  potential  for  regulatory 
discard  of  mackerel  by  the  Atlantic 
herring  fleet.  Mackerel  and  Atlantic 
herring  are  known  to  co-occur  in  the 
Gulf  of  Maine  during  summer  months. 
To  minimize  the  potenfial  for  the 
regulatory  discarding  of  mackerel  by  the 
Atlantic  herring  fleet  during  a  closure  of 
the  directed  mackerel  fishery,  the 
industry  requested  that  the  mackerel 
incidental  possession  limit  be  increa.sed 
during  summer  months.  Industry 
identified  a  50,000-lb  (22.7-mt) 
incidental  mackerel  possession  limit,  to 
be  effective  after  June  1,  as  an 
appropriate  limit  to  minimize  the 
potential  for  regulatory  discarding  by 
the  Atlantic  herring  fleet  in  the  Gulf  of 
Maine,  without  creating  directed  fishing 
for  mackerel  during  a  closure  of  the 
mackerel  fishery.  When  considering  this 
incidental  possession  limit  increa.se,  the 
Council  di.scu.ssed  that,  relative  to  the 
quota,  few  mackerel  are  landed  after 
June  1,  because  they  move  off-shore  and 
are  largely  unavailable  to  U.S.  pelagic 
fishing  fleets.  The  Council  also 
recognized  that  this  measure  was  not 
anticipated  to  result  in  a  quota  overage 
because  it  was  unlikely  that  the  buffer 
between  the  threshold  at  which  the 
directed  mackerel  fishery  closes 
(103,500  mt)  and  the  lO’^  (115,000  mt) 


would  be  landed  between  June  I  and 
December  31. 

After  considering  these  factors,  NMFS 
proposes  that  the  mackerel  incidental 
possession  limit  be  increased  from  a 
20,000-lb  (9.08-mt)  incidental 
possession  limit  to  a  20,000-lb  (9.08- 
mt)  limit  if  the  directed  mackerel  fishery 
closes  prior  to  June  1,  and  a  50,000-lb 
(22.7-mt)  limit  if  the  directed  mackerel 
fishery  closes  on  or  after  June  1.  This 
proposed  incidental  possession  limit  is 
consistent  with  the  Council’s 
recommendation. 

Inseason  Adjustment  of  the  Mackerel 
lOY 

Regulations  at  §  648.21(e)  provide  that 
specifications  may  be  adjusted  inseason 
during  the  fishing  year  by  the  NMFS 
Northeast  Regional  Administrator 
(Regional  Administrator),  in 
consultation  with  the  Council,  by 
publishing  a  notice  in  the  Federal 
Register  and  providing  a  30-day  public 
comment  period.  At  the  June  2008 
Council  meeting,  in  response  to  recent 
growth  in  the  domestic  harvesting  and 
processing  sectors  of  the  mackerel 
fishery,  both  the  mackerel  industry  and 
the  Council  voiced  interest  in  increasing 
the  2009  mackerel  lOY  if  landings 
approach  115,000  mt  during  the  most 
active  part  of  the  fishing  year  (January- 
April).  However,  the  mackerel  fishing 
season  is  short,  and  it  would  be  difficult 
to  implement  a  separate  inseason  action 
during  the  fishing  season.  To  facilitate 
a  timely  inseason  adjustment  to  the 
mackerel  lOY,  if  necessary,  this  action 
proposes  and  seeks  comment  on  such  an 
inseason  adjustment.  In  2009,  as  in 
2008,  NMFS’s  Northeast  Fishery 
Statistic  Office  will  summarize  mackerel 
landings  from  dealer  reports  on  a 
weekly  basis  and  po.st  this  information 
on  the  Northeast  Regional  Office 
website  [http://ww'w. nero.noaa.gov/). 
NMFS  staff  will  closely  monifbr  these 
landings  and  industry  trends  to 
determine  if  an  inseason  adjustment  is 
necessary.  If,  using  landings  projections 
and  all  other  available  information,  the 
Regional  Admini.strator  determines  that 
70  percent  of  the  Atlantic  mackerel  lOY 
will  be  landed  during  the  2009  fishing 
year,  the  Regional  Administrator  will 
make  available  additional  quota  for  a 
total  lOY  of  156,000  mt  of  Atlantic 
mackerel  for  harvest  during  2009. 
Additionally,  if  an  inseason  adjustment 
of  the  lOY  is  warranted,  the  Regional 
Administrator  will  notify  the  Council 
and  the  inseason  adjustment  will  be 
published  in  the  Federal  Register. 


Atlantic  Squids 
Loligo 

Amendment  9  to  the  FMP 
(Amendment  9)  (73  FR  37382,  July  1, 
2008)  revised  the  proxies  for  Loligo 
target  and  threshold  fishing  mortality 
rates,  Frargei  and  F-Threshoid.  respectively, 
to  reflect  the  analytical  advice  provided 
by  the  most  recent  Loligo  stock 
assessment  review  committee  (SARC 
34).  While  Amendment  9  revised  the 
formulas  and  values  for  these  reference 
points,  the  function  of  the  reference 
points  remains  unchanged.  FTarget  is 
the  basis  for  determining  OY  and 
FThreshoid  determines  whether  overfishing 
is  occurring. 

Because  Loligo  is  a  sub-annual  species 
(i.e.,  has  a  lifespan  of  less  than  1  year), 
the  stock  is  solely  dependent  on 
sufficient  recruitment  year  to  year  to 
prevent  stock  collapse.  The  revised 
proxies  for  FTarget  and  FThreshoid 
implemented  in  Amendment  9  are  fixed 
values  based  on  average  fishing 
mortality  rates  achieved  during  a  time 
period  when  the  stock  biomass  was 
fairly  resilient  (1987 — 2000).  The 
revised  proxies  are  calculated  as 
follows:  Frargei  is  the  75th  percentile  of 
fishing  mortality  rates  during  1987 — 
2000  and  F-rhreshoid  is  the  average  fishing 
mortality  rates  during  the  same  period. 
The  revised  proxy  for  FTarget  (0.32)  is 
used  as  the  basis  for  establishing  Loligo 
OY.  The  use  of  a  proxy  is-necessary 
because  it  is  currently  not  possible  to 
accurately  predict  Loligo  stock  biomass 
because  recruitment,  which  occurs 
throughout  the  year,  is  highly  variable 
inter-annually  and  influenced  by 
changing  environmental  conditions. 

Based  on  the  revised  biological 
reference  points  for  Loligo,  the  Council 
recommended  an  increase  to  the  2009 
Loligo  Max  OY,  ABC,  lOY,  DAH,  and 
DAP.  In  2008,  the  Loligo  Max  OY  was 
26.000  mt  and  the  ABC,  lOY,  DAH,  and 
DAP  was  17,000  mt.  For  2009,  the 
proposed  Loligo  Max  OY  is  32,000  mt 
and  the  proposed  ABC.  lOY,  DAH.  DAP 
is  19.000  mt.  Using  the  revised  Loligo 
biological  reference  points,  the 
Monitoring  Committee  initially 
calculated  the  proposed  2009  Loligo 
ABC,  lOY,  DAH,  and  DAP  to  be  23,000 
mt.  The  Monitoring  Committee 
subsequentlv  reduced  the  proposed 
2009  LoligoABC,  lOY,  DAH,  and  DAP 
to  19,000  mt,  to  be  consi.stent  with 
SARC  34  management  recommendation 
that  harvest  not  exceed  20,000  mt,  and 
due  to  uncertainty  associated  with  the 
Loligo  stock  assessment  model. 

NMFS  concurs  with  the  Council’s 
recommendation,  therefore,  this  action 
proposes  a  2009  Loligo  Max  OY  of 
32,000  mt  and  an  ABC,  lOY  DAH,  and 
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DAP  of  19,000  mt.  The  FMP  does  not 
authorize  the  specification  of  JVP  and 
TALFF  for  the  Loligo  fishery  because  of 
the  domestic  industry’s  capacity  to 
harv'est  and  process  the  OY  for  this 
fishery:  therefore,  there  would  be  no 
Loligo  JVP  or  TALFF  in  2009. 

As  described  previously,  the  Council 
recommended  that  the  Loligo  RQ  for 
2009  be  up  to  3  percent  (5,700  mt)  of  the 
ABC.  Scientific  research  project 
proposals  requesting  Loligo  RQ  were 
recommended  for  approval  and  will  be 
forwarded  to  the  NOAA  Grants  Office 
for  award.  The  proposed  Loligo  TOY, 
DAH,  and  DAP  were  adjusted  to  reflect 
the  RQ  and  equal  13,300  mt.  Any  of  the 
Loligo  RQ  that  is  not  awarded  to  a 
scientific  research  project  will  be  made 
available  to  the  commercial  fishery  after 
the  publication  of  a  notice  in  the 
Federal  Register. 

Distribution  of  the  Loligo  DAH 

As  was  done  in  2007  and  2008,  NMFS 
is  proposing  that  the  2009  Loligo  DAH 
be  allocated  into  trimesters,  consistent 
with  the  Council’s  recommendation. 

The  proposed  2009  trimester  allocations 
would  be  as  follows: 


Table  2.  Proposed  Trimester 
Allocation  of  Loligo  Quota  in  2009 


T  rimester 

Per-  : 
cent  1 

Metric 

Tons’ 

1  (Jan-Apr) 

43  I 

8,116 

II  (May-Aug) 

17  ! 

3,208 

III  (Sep-Dec) 

40  1 

7,550 

Total 

1  100  i 

13,300 

^Trimester  allocations  after  5,700  mt  RQ 
deduction. 


Illex  Squid 

The  Illex  stock  was  most  recently 
assessed  at  SARC  42  in  late  2005.  While 
it  was  not  possible  to  evaluate  current 
stock  status  because  there  are  no  reliable 
current  estimates  of  stock  biomass  or 
fishing  mortality  rate,  qualitative 
analyses  determined  that  overfi.shing 
had  not  likely  been  occurring. 

NMFS  proposes  to  maintain  the  Illex 
specifications  in  2009  at  the  same  levels 
as  they  were  for  the  2008  fishing  year, 
consistent  with  the  Council’s 
recommendation.  This  action  proposes 
that  the  specification  of  Max  OY,  lOY, 
ABC,  and  DAH  would  be  24,000  mt. 

This  level  of  DAH  corresponds  to  a 
target  fishing  mortality  rate  of  75 
percent  Fmsy-  The  FMP  does  not 
authorize  the  specification  of  JVP  and 
TALFF  for  the  Illex  fishery  because  of 
the  domestic  fishing  industry’s  capacity 
to  harvest  and  to  process  the  OY  from 
this  fishery. 


Butterfish 

The  status  of  the  butterfish  stock  was 
most  recently  assessed  at  SARC  38  in 
late  2004.  The  assessment  concluded 
that,  while  overfishing  of  the  stock  is 
not  occurring,  the  stock  is  overfished 
because  estimates  of  stock  biomass  are 
below  the  minimum  biomass  threshold 
(Va  Bmsy).  SARC  38  estimated  the 
butterfish  stock  at  8,700  mt,  Va  Bmsy  at 
11,400  mt,  and  Bmsy  at  22,798  mt.  Based 
on  this  information,  the  Council  was 
notified  by  NMFS  on  February,!  1,  2005, 
that  the  butterfish  stock  was  designated 
as  overfished,  pursuant  to  the 
requirements  of  section  304(e)  of  the 
Magnuson-Stevens  Act.  The  Council  is 
developing  a  rebuilding  plan  for  the 
butterfish  stock  in  Amendment  10  to  the 
FMP.  Therefore,  as  in  2008,  the  Council 
recommended  that  the  quota  be 
restricted  to  recent  landings  levels  to 
prevent  an  expansion  of  the  fishery  and 
to  protect  the  rebuilding  stocks.  Without 
a  current  market  for  butterfish,  a 
directed  butterfish  fishery  has  not 
existed  for  several  years,  with  landings 
since  2003  ranging  from  437  mt  to  554 
mt. 

The  MSB  FMP  specifies  that 
maximum  sustainable  yield  equals  Max 
OY.  SARC  38  re-estimated  butterfish 
maximum  sustainable  yield  as  12,175 
mt,  and  the  butterfish  overfishing 
threshold  at  F  of  0.38.  Assuming  that 
butterfish  discards  equal  twice  the  level 
of  landings,  the  amount  of  butterfish 
discards  associated  with  approximately 
500  mt  of  landings  is  approximately 
1,000  mt. 

Therefore,  in  2009,  as  implemented  in 

2008,  the  proposed  specifications  would 
set  the  Max  OY  at  12,175  mt;  the  ABC 

at  1,500  mt;  and  the  lOY,  DAH,  and 
DAP  at  500  mt.  Harvest  at  these 
proposed  levels  should  prevent 
overfishing  on  the  butterfish  stock  in 

2009.  Additionally,  consistent  with 
MSB  regulations,  the  Council 
recommended,  and  NMFS  is  proposing, 
zero  TALFF  for  butterfish  in  2009 
because  zero  TALFF  is  proposed  for 
mackerel. 

Classification 

Pursuant  to  section  304(b)(1)(A)  of  the 
Magnuson-Stevens  Act,  the  NMFS 
Assistant  Administrator  has  determined 
that  this  proposed  rule  is  consistent 
with  the  Atlantic  Mackerel,  Squid,  and 
Butterfish  FMP,  other  provisions  of  the 
Magnuson-Stevens  Act,  and  other 
applicable  law,  subject  to  further 
consideration  after  pubic  comment. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  (E.O. 
12866). 


The  Council  prepared  an  IRFA,  as 
required  by  section  603  of  the 
Regulatory  Flexibility  Act  (RFA).  The 
IRFA  describes  the  economic  impact 
this  proposed  rule,  if  adopted,  would 
have  on  small  entities.  A  summary  of 
the  analysis  follows.  A  copy  of  this 
analysis  is  available  from  the  Council  or 
NMFS  (see  ADDRESSES)  or  via  the 
Internet  at  http://www.nero.noaa.gov. 

Statement  of  Objective  and  Need 

This  action  proposes  2009 
specifications  and  management 
measures  for  mackerel,  squid,  and 
butterfish,  and  proposes  to  modify  an 
incidental  possession  limit  for  mackerel. 
A  complete  description  of  the  reasons 
why  this  action  is  being  considered,  and 
tbe  objectives  of  and  legal  basis  for  this 
action,  are  contained  in  the  preamble  to 
this  proposed  rule  and  are  not  repeated 
here. 

Description  and  Estimate  of  Number  of 
Small  Entities  to  Which  the  Rule  Will 
Apply 

Based  on  permit  data  for  2007,  the 
numbers  of  potential  fishing  vessels  in 
the  2009  fisheries  are  as  follows:  383  for 
Lo/igo/butterfish,  78  for  Illex,  2,462  for 
mackerel,  and  2,108  vessels  with 
incidental  catch  permits  for  squid/ 
butterfish.  There  are  no  large  entities 
participating  in  this  fishery,  as  defined 
in  section  601  of  the  RFA.  Therefore, 
there  are  no  disproportionate  economic 
impacts  on  small  entities.  Many  vessels 
participate  in  more  than  one  of  these 
fisheries:  therefore,  permit  numbers  are 
not  additive. 

# 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

This  action  does  not  contain  any  new 
collection-of-information,  reporting, 
recordkeeping,  or  other  compliance 
requirements.  It  does  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federal  rules. 

Minimizing  Significant  Economic 
Impacts  on  Small  Entities 

Proposed  Actions 

The  mackerel  lOY  proposed  in  this 
action  (115,000  mt,  with  15,000  mt 
allocated  to  recreational  catch) 
represents  status  quo,  as  compared  to 
2008,  and  is  no  constraint  to  vessels 
relative  to  the  landings  in  recent  years. 
Mackerel  landings  for  2001-2003 
averaged  24,294  mt.  Landings  in  2004 
were  55,528  mt,  landings  in  2005  were 
43,246  mt,  landings  in  2006  were  58,279 
mt,  and  landings  in  2007  were  24,446 
mt.  This  action  also  proposes  an 
inseason  adjustment,  if  landings 
approach  the  lOY  early  in  the  fishing 
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year,  to  increase  the  lOY  up  to  the  ABC 
(156,000  mt).  Therefore,  no  reductions 
in  revenues  for  the  mackerel  fishery  are 
expected  as  a  result  of  this  proposed 
action;  in  fact,  an  increase  in  revenues 
as  a  result  of  the  proposed  action  is 
possible.  Based  on  2007  data,  the 
mackerel  fishery  could  increase  its 
landings  hy  90,554  mt  in  2009,  if  it  takes 
the  entire  lOY.  In  2007,  the  last  year  for 
which  complete  financial  data  are 
available,  the  average  value  for  mackerel 
was  $258  per  mt.  Using  this  value,  the 
mackerel  fishery  could  see  an  increase 
in  revenues  of  $23,362,932  as  a  result  of 
the  proposed  2009  lOY  (115,000  mt), 
and  an  additional  increase  in  revenues 
of  $10,578,000  as  a  result  of  the 
proposed  adjustment  to  increase  the 
lOY  up  to  the  ABC  (156,000  mt). 

The  Loligo  lOY  (19,000  mt)  proposed 
in  this  action  represents  a  potential  for 
increased  landings  when  compared  to 
the  2008  lOY  (17,000  mt).  Loligo 
landings  for  2001-2003  averaged  14,092 
mt.  Landings  in  2004  were  15,447, 
landings  in  2005  were  16,984  mt, 
landings  in  2006  were  15,880  mt,  and 
landings  in  2007  were  12,342  mt.  In 
2007,  the  last  year  for  which  complete 
financial  data  are  available,  the  average 
value  for  Loligo  was  $1,883  per  mt.  No 
reductions  in  revenues  for  the  Loligo 
fishery  are  expected  as  a  result  of  this 
proposed  action;  in  fact,  an  increase  in 
revenues  as  a  result  of  the  proposed 
action  is  possible.  Based  on  2007  data, 
the  Loligo  fishery  could  increase  its 
landings  by  6,658  mt  in  2009,  if  it  takes 
the  entire  lOY.  Using  the  average  value 
for  Loligo  from  2007  ($1,883  mt),  the 
Loligo  fishery  could  see  an  increase  in 
revenues  of  $12,537,014  as  a  result  of 
the  proposed  2009  lOY  (19,000  mt). 

The  /7/ex  lOY  (24,000  mt)  proposed  in 
this  action  represents  status  quo  as 
compared  to  2008.  ///ex  landings  for 
2001-2003  averaged  4,350  mt.  Landings 
in  2004  were  26,098  mt,  landings  in 
2005  were  12,032  mt,  landings  in  2006 
were  13,944  mt,  and  landings  in  2007 
were  9,022  mt.  In  2007,  the  last  year  for 
which  complete  financial  data  are 
available,  the  average  value  for  ///ex  was 
$428  per  mt.  Implementation  of  this 
proposed  action  would  not  result  in  a 
reduction  in  revenue  or  a  constraint  on 
the  fishery  in  2009.  Based  on  2007  data, 
the  ///ex  fishery  could  increase  its 
landings  by  14,978  mt  in  2009,  if  it  takes 
the  entire  lOY.  Using  the  average  value 
for  ///ex  from  2007  ($428  mt),  the  ///ex 
fishery  could  see  an  increase  in 
revenues  of  $6,410,584  as  a  result  of  the 
proposed  2009  lOY  (24,000  mt). 

Tne  butterfish  lOY  proposed  in  this 
action  (500  mt)  represents  status  quo,  as 
compared  to  2008,  and  represents  only 
a  minimal  constraint  to  vessels  relative 


to  the  landings  in  recent  years.  Due  to 
market  conditions,  there  has  been  not 
been  a  directed  butterfish  fishery  in 
recent  years;  therefore,  recent  landings 
have  been  low.  Landings  in  2004  were 
537  mt,  landings  in  2005  were  437  mt, 
landings  in  2006  were  554  mt,  and 
landings  in  2007  were  673  mt.  Given  the 
lack  of  a  directed  butterfish  fishery  and 
low  butterfish  landings,  the  proposed 
action  is  not  expected  to  reduce 
revenues  in  this  fishery  more  than 
minimally.  Based  on  2007  data,  the 
value  of  butterfish  was  $1,602  per  mt. 

.  Alternatives  to  the  Proposed  Rule 

The  Council  analysis  evaluated  three 
alternatives  for  mackerel,  and  all  of 
them  would  have  set  the  ABC  at  156,000 
mt,  lOY  at  115,000  mt,  and  maintained, 
the  status  quo  trigger  for  closing  the 
directed  fishery.  This  ABC  and  lOY  do 
not  represent  a  constraint  on  vessels  in 
this  fishery,  so  no  negative  impacts  on 
revenues  in  this  fishery  are  expected  as 
a  result  of  these  alternatives.  These 
alternatives  only  differed  from  the 
proposed  action  with  respect  to 
incidental  possession  limits.  The 
proposed  action  specifies  the  incidental 
mackerel  possession  limit  at  20,000  lb 
(9.08  mt)  if  the  directed  mackerel 
fishery  closes  prior  to  June  1,  and  at 
50,000  lb  (22.7  mt)  if  the  directed 
mackerel  fishery  closes  on  or  after  June 
1.  The  alternatives  to  the  proposed 
action  specify  incidental  mackerel 
possession  limits  at  20,000  lb  (9.08 
mt)(status  quo)  and  at  50,000  lb  (22.7 
mt)(least  restrictive).  These  alternatives 
were  not  adopted  by  the  Council 
because  the  status  quo  incidental 
possession  limit  may  have  resulted  in 
the  regulatory  discarding  of  mackerel  by 
the  Atlantic  herring  fishery  in  the  Gulf 
of  Maine  and,  if  mackerel  are  available 
to  the  fishery  in  2009,  the  least 
restrictive  incidental  possession  limit 
may  have  encouraged  targeting  on 
mackerel  during  a  fishery  closure  early 
in  the  year  (January-April).  Differences 
in  incidental  possession  limits  may 
affect  behavior  and  effort  during 
closures  of  the  directed  fishery; 
however,  all  alternatives  are  expected  to 
result  in  the  same  total  landings  for 
2009. 

For  Loligo,  alternatives  to  the 
proposed  action  would  have  set  the  Max 
OY  at  26,000  mt  and  ABC,  lOY,  DAH, 
and  DAP  at  17,000  mt  (status  quo)  or 
Max  OY  at  32,000  mt  and  ABC,  lOY, 
DAH,  and  DAP  at  23,000  mt  (least 
restrictive).  These  alternatives  were  not 
adopted  by  the  Council  because  they 
were  either  not  consistent  with  the 
revised  reference  points  from  SARC  34 
(status  quo)  or  not  consistent  with  the 
management  Tecommendations  from 


SARC  34  and  did  not  consider  the 
uncertainty  associated  with  the  Loligo 
stock  assessment  model  (least 
restrictive). 

For  ///ex,  one  alternative  considered 
would  have  set  Max  OY,  ABC,  lOY, 
DAH,  and  DAP  at  30,000  mt.  This  ' 
alternative  would  allow  harvest  far  in 
excess  of  recent  landings  in  this  fishery. 
Therefore,  there  would  be  no  constraints 
and,  thus,  no  revenue  reductions, 
associated  with  this  alternative. 
However,  the  Council  considered  this 
alternative  unacceptable  because  an 
ABC  specification  of  30,000  mt  may  not 
prevent  overfishing  in  years  of  moderate 
to  low  abundance  of  ///ex.  Another 
alternative  considered  would  have  set 
MAX  OY  at  24,000  mt  and  ABC,  lOY, 
DAH,  and  DAP  at  19,000  mt.  The 
Council  considered  this  alternative 
unacceptable  because  it  was 
unnecessarily  restrictive. 

For  butterfish,  one  alternative 
considered  would  have  set  the  ABC  at 
4,525  mt,  and  lOY,  DAH,  and  DAP  at 
1,861  mt;  while  another  would  have  set 
ABC  at  12,175  mt,  and  lOY,  DAH,  and 
DAP  9,131  mt.  These  amounts  exceed 
the  landings  of  this  species  in  recent 
years.  Therefore,  neither  alternative 
represents  a  constraint  on  vessels  in  this 
fishery  or  would  reduce  revenues  in  the 
fishery.  However,  neither  of  these 
alternatives  were  adopted  by  the 
Council  because  they  would  likely 
result  in  overfishing  and  the  additional 
depletion  of  the  spawning  stock  biomass 
of  an  overfished  species. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Recordkeeping  and 
reporting  requirements. 

Dated:  November  12,  2008. 

Samuel  D.  Rauch  III, 

Deputy  Assistant  Administrator  For 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.25,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.25  Possession  restrictions. 

(a)  Atlantic  mackerel.  During  a 
closure  of  the  directed  Atlantic 
mackerel  fishery  that  occurs  prior  to 
June  1,  vessels  may  not  fish  for,  possess, 
or  land  more  than  20,000  lb  (9.08  mt)  of 
Atlantic  mackerel  per  trip  at  any  time. 
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and  may  only  land  Atlantic  mackerel 
once  on  any  calendar  day,  which  is 
defined  as  the  24-hr  period  beginning  at 
0001  hours  and  ending  at  2400  hours. 
During  a  closure  of  the  directed  fishery 


for  butterfish  that  occurs  on  or  after  June 
1,  vessels  may  not  fish  for,  possess,  or 
land  more  than  50,000  lb  (22.7  mt)  of 
Atlantic  mackerel  per  trip  at  any  time. 


and  may  only  land  Atlantic  mackerel 
once  on  any  calendar  day. 

[FR  Doc.  E8-27225  Filed  11-14-08;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Kemmerer  Ranger  District,  Bridger* 
Teton  National  Forest,  WY;  Kemmerer 
Grazing  and  Rangeland  Vegetation 
Management  Project 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Bridger-Teton  National 
Forest  will  prepare  an  Environmental 
Impact  Statement  to  analyze  the  effects 
of  continued  authorization  of  grazing  on 
15  sheep  allotments  on  the  Kemmerer 
Ranger  District  in  southwest  Wyoming. 
The  project  area  encompasses  165,575 
acres  of  National  Forest  System  lands 
within  Lincoln  County  of  western 
Wyoming.  Most  of  the  project  area’s  east 
boundary  is  west  of  Commissary  Ridge; 
the  west  boundary  is  Salt  Creek.  The 
center  of  the  project  area  lies  roughly  17 
air  miles  northeast  of  Cokeville, 
Wyoming.  The  allotments  included  in 
the  analysis  are:  Lower  Salt  Creek, 
Buckskin  Knoll,  Lake  Alice,  Smiths 
Fork,  Aspen  Springs,  Basin  Creek, 
Devil’s  Hole,  Elk  Creek,  Green  Knoll, 
Indian  Creek,  Lake  Mountain,  Pole 
Creek,  Sams  Allen  Creek,  South 
Fontenelle  and  Spruce  Creek 
Allotments. 

The  analysis  contained  in  the  EIS  will 
be  used  by  the  Responsible  Official  to 
decide  whether  or  not,  and  if  so,  how 
to  authorize  livestock  grazing  and 
manage  rangeland  vegetation  within  the 
project  area. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
January  2,  2009.  The  draft 
environmental  impact  statement  is 
expected  in  May  of  2009  and  the  final 
environmental  impact  statement  is 
expected  in  September  of  2009. 
ADDRESSES:  Send  written  comments  to 
Tracy  Hollingshead,  District  Ranger, 
Kemmerer  Ranger  District,  Bridger- 


Teton  National  Forest,  308  U.S. 

Highway  189  North,  Kemmerer,  WY 
83101.  Send  electronic  mail  to: 
comments-intermtn-bridger- 
teton_kemmerer@fs.fed.us  and  on  the 
subject  line  put  only  “Kemmerer 
Grazing  Allotments.’’  Comments 
received  in  response  to  this  solicitation, 
including  names  and  addresses  of  those 
who  comment,  will  be  part  of  the  public 
record  for  this  proposed  action. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
anonymous  comments  will  not  provide 
the  respondent  with  standing  to  appeal 
the  subsequent  decision. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Dean,  Rangeland  Management 
Specialist,  Kemmerer  Ranger  District, 
308  U.S.  Highway  189  North, 

Kemmerer,  WY  83101  (307-877-4415), 
gdean@fs.fed.us.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  purpose  of  this  analysis  is  to 
determine  if  continued  livestock  grazing 
is  appropriate  within  the  project  area.  If 
livestock  grazing  is  re-authorized  then 
the  adaptive  management  strategies 
under  which  grazing  would  be  managed 
to  maintain  or  achieve  desired 
conditions  and  meet  Forest  Plan 
objectives.  Desired  conditions  are 
defined  by  the  Bridger  Teton  Land  and 
Resource  Management  Plan,  Forest 
Service  Manual,  and  applicable  laws. 
This  effort  is  undertaken  to  comply  with 
the  1995  Rescissions  Act  (Pub.  L.  104- 
19). 

Proposed  Action 

The  proposed  action  is  to  continue  to 
authorize  livestock  grazing  on  15 
allotments  within  the  project  area  with 
updated  livestock  grazing  and  rangeland 
vegetation  management  direction. 
Resource  desired  conditions  are 
identified.  Grazing  practices  addressing 
frequency  of  grazing  and  of  rest  from 
grazing  will  be  guided  by  the  amount 
and  diversity  of  vegetation  given  the 
capability  of  soils,  as  well  as  indicators 
of  soil  quality  such  as  amount  of  ground 
cover,  sign  of  active  erosion  and  healing 
of  headcuts.  Other  Best  Management 
Practices  addressing  the  timing. 


duration,  and  in  specific  settings  the 
intensity,  of  use  are  identified.  Adaptive 
management  is  part  of  the  proposed 
action.  Identified  are:  Griteria  to  guide 
management,  predetermined  optional 
courses  of  action  used  to  make  adaptive 
changes  in  management  over  time,  and 
the  focused  monitoring  which  provides 
the  basis  for  adjusting  management  to 
attain  desired  resource  conditions.  One 
last  element  of  rangeland  vegetation 
iflanagement,  non-structural 
improvements,  is  included.  Allotment 
Management  Plans  will  become  part  of 
a  re-issued  term  grazing  permit  and 
contain  the  livestock  grazing  and 
rangeland  vegetation  management 
direction  identified  by  the  Responsible 
Official’s  decision. 

Possible  Alternatives 

To  date  the  Bridger  Teton  National 
Forest  has  identified  two  alternatives  to 
the  proposed  action:  (A)  No  Domestic 
Livestock  Grazing,  and  (B)  Continuation 
Of  Current  Livestock  Management. 
Alternative  A  would  eliminate  livestock 
grazing  on  the  project  area  over  the  next 
five  years.  This  alternative  will 
demonstrate  the  effects  of  eliminating 
livestock  grazing  on  the  environment 
and  more  clearly  illustrate  the  potential 
effects  of  implementing  any  grazing  and 
rangeland  vegetation  management 
alternative.  Alternative  B  would 
continue  current  grazing  management 
practices  including  annual  adjustments 
in  authorized  livestock  numbers  and 
season. 

Responsible  OfRcial 

The  official  responsible  for  this 
proposed  action  is  the  Kemmerer 
District  Ranger,  Kemmerer  Ranger 
District,  Bridger-Teton  National  Forest, 
308  U.S.  Highway  189  North, 

Kemmerer,  WY  83101. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made,  based  on 
this  analysis,  is  if  livestock  will  be 
allowed  to  continue  to  graze  on  15 
allotments  within  the  project  area,  and 
if  so,  under  what  management  direction. 
The  management  direction  would  be 
either  through  implementation  of  the 
proposed  action  or  a  grazing  alternative 
to  the  proposed  action. 

Preliminary  Issues 

Preliminary  issues  associated  with  the 
proposed  action  include: 
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(1)  The  amount  and  diversity  of 
vegetation  in  some  locations  are  less 
than  the  current  capability  of  soils. 

(2)  Sediment  delivery  to  drainages 
supporting  fisheries,  and  retention  of 
precipitation  on  uplands,  as  evidenced 
by  headcutfing/gullies  and  sign  of  active 
erosion. 

(3)  Wildlife  values  within  some  aspen 
stands  are  minimized  by  a  lack  of 
diverse  aspen  age  classes;  in  some 
locations  the  diversity  of  herbaceous 
and  shrub  species  in  the  understory  is 
also  diminished. 

Scoping  Process 

The  first  formal  opportunity  to 
respond  to  the  proposed  action  listed 
above  is  during  the  public  scoping 
process  (40  CFR  1.501.7)  which  begins 
with  the  issuance  of  this  Notice  of 
Intent.  Scoping  letters  will  be  sent  to  the 
forest  mailing  list  of  known  interested 
parties  and  news  releases  will  be  made 
encouraging  public  to  provide 
comments  and  input  into  the  project. 
The  scoping  process  will  assist  the 
forest  in  identifying  specific  issues  to  be 
addressed  related  to  the  purpose  and 
need  and  the  scope  of  the  decision.  Mail 
comments  to  the  addresses  given  above. 
Ongoing  information  related  to  the 
proposed  action  and  related  analysis 
will  be  posted  on  the  Bridger-Teton 
National  Forest  Web  site  http:// 
www.fs.fed.us/r4/btnf. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  (DEIS) 
will  be  prepared  for  comment.  The 
comment  period  on  the  DEIS  will  be  for 
a  period  of  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  Forest  Ser\dce 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  a 
DEIS  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewers' 
position  and  contentions.  Vermont 
Ybnkee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  that  are  not 
raised  until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Model,  803  F.2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (ED.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 


action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  akso  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.  Comments  received, 
including  the  names  and  addresses  of 
those  who  comment,  will  be  considered 
part  of  the  public  record  on  this 
proposal  and  will  be  available  for  public 
inspection. 

Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21. 

Dated;  November  6,  2008. 

Tracy  Hollingshead, 

District  Ranger.  Kemmerer  Hanger  District. 
Bridger-Teton  National  Forest. 

[FR  Doc.  E8-27072  Filed  11-14-08;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Opal  Creek  Scenic  Recreation  Area 
(SRA)  Advisory  Council 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Opal  Creek  Scenic  Recreation 
Area  Advisory  Council  meetings  will 
convene  in  Stayton,  Oregon  on 
Wednesday,  December  3,  2008.  These 
meetings  are  scheduled  to  begin  at  6:30 
p.m.,  and  will  conclude  at 
approximately  8:30  p.m.  Meetings  will 
be  held  in  the  South  Room  of  the 
Stayton  Community  Center  located  on 
400  West  Virginia  Street  in  Stayton, 
Oregon. 

The  Opal  Creek  Wilderness  and  Opal 
Creek  Scenic  Recreation  Area  Act  of 
1996  (0[>b1  Creek  Act)  (Pub.  L.  104-208) 
directed  the  Secretary  of  Agriculture  to 
establish  the  Opal  Creek  Scenic 
Recreation  Area  Advisory  Council.  The 
Advisory  Council  is  comprised  of 
thirteen  members  representing  state. 


county  and  city  governments,  and 
representatives  of  various  organizations, 
which  include  mining  industry, , 
environmental  organizations,  inholders 
in  Opal  Creek  Scenic  Recreation  Area, 
economic  development,  Indian  tribes, 
adjacent  landownars  and  recreation 
interests.  The  council  provides  advice  to 
the  Secretary  of  Agriculture  on 
preparation  of  a  comprehensive  Opal 
Creek  Management  Plan  for  the  SRA, 
and  consults  on  a  periodic  and  regular 
basis  on  the  management  of  the  area. 
Tentative  agenda  items  include: 
Abandoned  mine  closure  progress 
report.  Forest  Service  updates,  and 
Advisory  Council  solicitation  status. 

A  direct  public  comment  period  is 
tentatively  scheduled  to  begin  at  8  p.m. 
Time  allotted  for  individual 
presentations  will  be  limited  to  3 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  of  the  comment  period.  Written 
comments  may  be  submitted  prior  to 
scheduled  meetings  by  sending  them  to 
Designated  Federal  Official  Paul  Matter 
at  the  address  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Paul  Matter;  Willamette 
National  Forest,  Detroit  Ranger  Di.strict, 
HC  73  Box  320,  Mill  City,  OR  97360; 
(503) 854-3366. 

Dated:  November  7.  2008. 

Katherine  K.  Harbick, 

Acting  Forest  Supenisor. 

|FR  Doc:.  E8-27075  Filed  11-14-08:  8:45  am] 
BILLING  CODE  3410^11-M 


CIEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
(A-570-939) 

Certain  Tow  Behind  Lawn  Groomers 
and  Certain  Parts  Thereof  From  the 
People’s  Republic  of  China: 
Postponement  of  Preliminary 
Determination  of  Antidumping  Duty  * 
investigation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  C^ommerce. 

EFFECTIVE  DATE:  November  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Martin  or  Zev  Primor,  AD/CVD 
Operations,  Office  4,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-3936  or  (202)  482- 
4114,  respectively. 
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SUPPLEMENTARY  INFORMATION: 

Postponement  of  Preliminary 
Determinations 

On  July  14,  2008,  the  Department  of 
Commerce  (the  Department)  initiated 
the  antidumping  duty  investigation  on 
Certain  Tow  Behind  Lawn  Groomers 
and  Certain  Parts  Thereof  from  the 
People’s  Republic  of  China.  See  Certain 
Tow  Behind  Lawn  Groomers  and 
Certain  Parts  Thereof  From  the  People’s 
Republic  of  China:  Initiation  of 
Antidumping  Duty  Investigation,  73  FR 
42315  (July  21,  2008).  The  notice  of 
initiation  stated  that  the  Department 
would  issue  the  preliminary 
determination  for  this  investigation  no 
later  than  140  days  after  the  date  of 
issuance  of  the  initiation,  in  accordance 
with  section  773(b)(1)(A)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 

On  November  5,  2008  the  petitioner, 
Agri-Fab  Inc.,  made  a  timely  request 
pursuant  to  19  CFR  351.205(b)(2)  and  (e) 
for  a  50-day  postponement  of  the 
preliminary  determination.  The 
petitioner  requested  postponement  of 
the  preliminary  determination  due  to 
the  complexity  of  the  investigation. 

For  the  reasons  identified  by  the 
petitioner  and  because  there  are  no 
compelling  reasons  to  deny  the  request, 
the  Department  is  postponing  the 
deadline  for  the  preliminary 
determination  under  section 
773(c)(1)(A)  of  the  Act  by  50  days. 
Because  the  extended  deadline,  January 
20,  2009,  falls  on  a  federal  holiday,  the 
deadline  for  the  preliminary 
determination  will  be  the  next  business 
day,  Wednesday,  January  21,  2009.  See 
19  CFR  351.303(b).  The  deadline  for  the 
final  determination  will  continue  to  be 
75  days  after  the  date  of  the  preliminary 
determination,  unless  extended. 

This  notice  is  issued  and  published 
pursuant  to  section  733(c)(2)  of  the  Act 
and  19  CFR  351.205(f)(1). 

Dated:  November  10,  2008. 

David  M.  Spooner, 

Assistant  Secretary'  for  Import 
Administration. 

[FR  Doc.  E8-27230  Filed  11-14-08:  8:4.5  am] 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD09 

Marine  Mammals;  File  No.  532-1822-03 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice;  issuance  of  permit 
amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Kenneth  Balcomb,  Center  for  Whale 
Studies,  P.O.  Box  1577,  Friday  Harbor, 
WA  98250  has  been  issued  an 
amendment  to  scientific  research  Permit 
No.  532-1822-02. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)427-2521;  and 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0700;  phone 
(206)526-6150;  fax  (206)526-6426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jaclyn  Dalv  or  Jennifer  Skidmore. 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On 

October  10,  2007,  notice  was  published 
in  the  Federal  Register  (72  FR  57523) 
that  an  amendment  of  Permit  No.  532- 
1882-02,  issued  July  17,  2006,  had  been 
requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  the  regulations  governing  the 
taking  and  importing  of  marine 
mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  parts 
222-226). 

The  purpose  of  the  amendment  is  to 
obtain  distribution  and  movement  data 
of  southern  resident  killer  whales 
during  the  spring,  fall,  and  winter 
months  via  satellite  tagging.  The  permit 
amendment  authorizes  the  tagging  of  up 
to  6  individual  adult  or  sub-adult  male 
southern  resident  killer  whales  per  year, 
three  of  which  may  be  re-tagged  per 
year,  throughout  the  inland  waters  of 
Washington  and  the  coastal  waters  of 
Washington,  Oregon,  and  California.  No 
more  than  12  individuals  are  authorized 
to  be  tagged  for  the  duration  of  the 
permit.  The  permit  will  expire  on  April 
14,  2011. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  environmental 
assessment  was  prepared  analyzing  the 
effects  of  the  permitted  activities.  After 
a  Finding  of  No  Significant  Impact,  the 
determination  was  made  that  it  was  not 
necessary  to  prepare  an  environmental 
impact  statement. 


Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  such  endangered 
species;  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  November  10,  2008. 

P.  Michael  Payne, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  F8-27223  Filed  11-14-08:  8:45  am] 
BILLING  CODE  3510-22-S 


COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  U.S. 
Commission  of  Fine  Arts  is  scheduled 
for  20  November  2008,  at  10  a.m.  in  the 
Commission’s  offices  at  the  National 
Building  Museum,  Suite  312,  Judiciary 
Square,  401  F  Street,  NW.,  Washington, 
DC  20001-2728.  Items  of  discussion 
may  include  buildings,  parks  and 
memorials. 

Draft  agendas  and  additional 
information  regarding  the  Commission 
are  available  on  our  Web  site:  http:// 
wmv. cfa.gov.  Inquiries  regarding  the 
agenda  and  requests  to  submit  written 
or  oral  statements  should  be  addressed 
to  Thomas  Luebke,  Secretary,  U.S. 
Commission  of  Fine  Arts,  at  the  above 
address,  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Wa.shington  DC,  3  November, 
2008. 

Thomas  Luebke, 

Secretary. 

|FR  Doc.  F8-27076  Filed  11-14-08:  8:45  am] 
BILLING  CODE  6330-01 -M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Limitation  of  Duty-  and 
Quota-Free  Imports  of  Apparel  Articles 
Assembled  in  Beneficiary  ATPDEA 
Countries  from  Regional  Country 
Fabric 

November  10,  2008. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Amending  the  12-Month  Cap  on 
Duty  and  Quota  Free  Benefits. 
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EFFECTIVE  DATE:  November  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Stetson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authoritv:  Section  3103  of  the  Trade  Act 
of  2002,  Pub.  L.  No.  107-210;  Title  VII  of  the 
Tax  Relief  and  Health  Care  Act  of  2006 
(TRHCA  2006),  Pub.  L.  No.  109-432;  H.R. 
1830  noth  Cong.  (2007);  Presidential 
Proclamation  7616  of  October  31,  2002  (67 
FR  67283,  November  5,  2002). 

Section  3103  of  the  Trade  Act  of  2002 
amended  the  Andean  Trade  Preference 
Act  (ATPA)  to  provide  for  duty  and 
quota-free  treatment  for  certain  textile 
and  apparel  articles  imported  from 
designated  Andean  Trade  Promotion 
and  Drug  Eradication  Act  (ATPDEA) 
beneficiary  countries.  Section 
204(b)(3)(B)(iii)  of  the  amended  ATPA 
provides  duty-  and  quota-free  treatment 
for  certain  apparel  articles  assembled  in 
ATPDEA  beneficiary  countries  from 
regional  fabric  and  components,  subject 
to  quantitative  limitation.  More 
specifically,  this  provision  applies  to 
apparel  articles  sewn  or  otherwise 
assembled  in  one  or  more  ATPDEA 
beneficiary  countries  from  fabrics  or 
from  fabric  components  formed  or  from 
components  knit-to-shape,  in  one  or 
more  ATPDEA  beneficiary  countries, 
from  yarns  wholly  formed  in  the  United 
States  or  one  or  more  ATPDEA 
beneficiary  countries  (including  fabrics 
not  formed  from  yarns,  if  such  fabrics 
are  classifiable  under  heading  5602  and 
5603  of  the  Harmonized  Tariff  Schedule 
(HTS)  and  are  formed  in  one  or  more 
ATPDEA  beneficiary  countries).  Such 
apparel  articles  may  also  contain  certain 
other  eligible  fabrics,  fabric 
components,  or  components  knit-to- 
shape. 

The  TRHCA  of  2006  extended  the 
expiration  of  the  ATPA  to  June  30,  2007. 
See  Section  7002(a)  of  the  TRHCA  2006. 
H.R.  1830  further  extended  the 
expiration  of  the  ATPA  to  February  29, 
2008.  H.R.  5264  further  extended  the 
expiration  of  the  ATPA  to  December  31, 
2008.  See  Limitation  of  Duty-  and 
Quota-Free  Imports  of  Apparel  Articles 
Assembled  in  Beneficiary  ATPDEA 
Countries  from  Regional  Country 
Fabric  (73  FR  55502,  September  25, 
2008). 

H.R.  7222,  noth  Cong.  (2008),  further 
extended  the  expiration  of  the  ATPA  to 
December  31,  2009.  See  Pub.  L.  No. 
110-436.  The  purpose  of  this  notice  is 
to  extend  the  period  of  the  quantitative 
limitation  for  preferential  tariff 
treatment  under  the  regional  fabric 
provision  for  imports  of  qualifying 


apparel  articles  for  a  full  12-month 
period,  through  September  30,  2009. 

For  the  period  beginning  on  October 
1,  2008  and  extending  through 
September  30,  2009,  the  aggregate 
quantity  of  imports  eligible  for 
preferential  treatment  under  the 
regional  fabric  provision  is 
1,222,785,719  square  meters  equivalent. 
Apparel  articles  entered  in  excess  of  this 
quantity  will  be  subject  to  otherwise 
applicable  tariffs. 

This  quantity  is  calculated  using  the 
aggregate  square  meter  equivalents  of  all 
apparel  articles  imported  into  the 
United  States,  derived  from  the  set  of 
Harmonized  System  lines  listed  in  the 
Annex  to  the  World  Trade  Organization 
Agreement  on  Textiles  and  Clothing 
(ATC),  and  the  conversion  factors  for 
units  of  measure  into  square  meter 
equivalents  used  by  the  United  States  in 
implementing  the  ATC. 

Janet  E.  Heinzen, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  E8-27229  Filed  11-14-08;  8:45  am] 
BILLING  CODE  3510-0S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Third  Party  Testing  for  Certain 
Children’s  Products;  Notice  of 
Requirements  for  Accreditation  of 
Third  Party  Conformity  Assessment 
Bodies  to  Assess  Conformity  With  Part 
1501  of  Title  16,  Code  of  Federal 
Regulations 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  Requirements  for 
Accreditation  of  Third  Party  Conformity 
Assessment  Bodies  to  Assess 
Conformity  with  part  1501  of  Title  16. 
Code  of  Federal  Regulations. 

Introduction:  The  Consumer  Product 
Safety  Act  (“CPSA”),  at  §  14(a)(3)(B)(iii) 
as  added  by  §  102(a)(2)  of  the  Consumer 
Product  Safety  Improvement  Act  of 
2008  (“CPSIA”),  Public  Law  110-314, 
directs  the  U.S.  Consumer  Product 
Safety  Commission  (“CPSC”  or 
“Commission”)  to  publish  this  notice  of 
requirements  for  accreditation  of  third 
party  conformity  assessment  bodies 
(“third  party  laboratories”)  to  test 
children’s  products  for  conformity  with 
the  Commission’s  regulations  at  16  CFR 
part  1501  for  identifying  toys  and  other 
articles  intended  for  use  by  children 
under  three  years  of  age  which  present 
choking,  aspiration,  or  ingestion  hazards 
because  of  small  parts  (the  “small  parts 


rule”)  ^  Each  manufacturer  (including 
the  importer)  or  private  labeler  of 
products  subject  to  those  regulations 
must  have  products  manufactured  more 
than  90  days  after  the  Federal  Register 
publication  date  of  this  notice  tested  by 
a  laboratory  accredited  to  do  so  and 
must  issue  a  certificate  of  compliance 
with  th6  applicable  regulations  based  on 
that  testing.-- 

The  Commission  is  also  recognizing 
limited  circumstances  in  which  testing 
performed  by  a  laboratory  on  or  after 
May  16,  2008,  90  days  prior  to  the  date 
of  enactment  of  CPSIA  (August  14, 
2008),  but  prior  to  Commission 
acceptance  of  the  laboratory’s 
preexisting  accreditation,  provided  that 
accreditation  is  accepted  not  later  than 
January  20,  2009,  may  form  the  basis  for 
the  certificate  of  compliance  with  the 
small  parts  regulation  required  of  the 
manufacturer  or  private  labeler. 

This  notice  provides  the  criteria  and 
process  for  Commission  acceptance  of 
accreditation  of  “third  party” 
laboratories  for  testing  to  the  small  parts 
regulations  (laboratories  that  are  not 
owned,  managed,  or  controlled  by  a 
manufacturer  or  private  labeler  of  a 
children’s  product  to  be  tested  by  the 
laboratory  for  certification  purposes), 
“firewalled”  laboratories  (those  that  are 
owned,  managed,  or  controlled  by  a 
manufacturer  or  private  labeler  of  a 
children’s  product  to  be  tested  by  the 
laboratory  for  certification  purposes  and 
that  seek  accreditation  under  the 
additional  statutory  criteria  for 
“firewalled”  laboratories),  and 
laboratories  owned  or  controlled  in 
whole  or  in  part  by  a  government. 

The  requirements  of  this  notice  are 
effective  upon  its  publication  in  the 
Federal  Register  and  are  exempted  by 
CPSIA  from  the  notice  and  comment 
rulemaking  requirements  of  the 


'  .Section  102  of  CPSIA  al.so  required  the 
Commission  to  publish  requirements  for 
accreditation  of  laboratories  for  testing  to  the  lead 
paint  ban  at  16  CFR  part  1303  and  for  testing  to  the 
Commission’s  regulations  for  full-size  baby  cribs  at 
16  CFR  part  1508,  for  non-full-size  baby  cribs  at  16 
CFR  part  1509.  and  for  pacifiers  at  16  CFR  part 
1511.  The  requirements  for  accreditation  for  testing 
to  the  lead  paint  ban  were  published  in  the  Federal 
Register  on  September  22,  2008.  73  FR  54,564-6. 
The  requirements  for  accreditation  for  testing  to  the 
crib  and  pacifier  regulations  were  published  in  the 
Federal  Register  on  October  22,  2008.  73  FR 
62.965-7. 

^  Section  14(a)(2)  of  the  CPSA  as  added  by 
§  102(a)(2)  of  CPSIA  requires  that  certification  be 
based  on  testing  of  sufficient  samples  of  the 
product,  or  samples  that  are  identical  in  all  material 
respects  to  the  product. 

^  Of  course,  irrespective  of  certification,  the 
product  in  question  must  comply  with  applicable 
CPSC  requirements.  See,  e.g..  C1%A  §  14(h)  as 
added  by  CPSIA  §  102(b). 
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Administrative  Procedure  Act,  5  U.S.C. 
553,4 

Baseline  accreditation  of  each 
category  of  laboratory  to  the 
International  Organization  for 
Standardization  (“ISO”)  Standard  ISO/ 
lEC  17025:2005 — General  Requirements 
for  the  Competence  of  Testing  and 
Calibration  Laboratories — is  required. 
The  accreditation  must  be  by  an 
accreditation  body  that  is  a  signatory  to 
the  International  Laboratory 
Accreditation  Cooperation — Mutual 
Recognition  Arrangement  (“ILAC- 
MRA”)  and  the  scope  of  the 
accreditation  must  include  testing  for 
compliance  with  the  small  parts 
regulation  at  16  CFR  part  1501. ^  A 
laboratory  owned  or  controlled  by  a 
manufacturer  or  private  labeler  of 
products  to  be  tested  by  the  laboratory 
is  subject  to  additional  requirements 
intended  to  assure  that  the  Commission 
is  immediately  and  confidentially 
notified  of  any  attempt  by  the 
manufacturer,  private  labeler  or  other 
interested  party  to  hide  or  exert  undue 
influence  over  the  laboratory’s  test 
results.  A  governmental  laboratory  may 
be  accredited  subject  to  additional 
requirements  concerning  independence 
of  its  relationship  with  the  host 
government  and  freedom  of 
manufacturers  in  the  host  country  to 
elect  to  use  accredited  non-government- 
laboratories  for  certification  testing 
without  suffering  disadvantage. 

The  Commission  has  established  an 
electronic  accreditation  registration  and 
listing  system  that  can  be  accessed  via 
its  web  site. 

Although  the  accreditation 
requirements  in  this  notice  for  testing  to 
the  small  parts  regulations  are  effective 
upon  their  publication  in  the  Federal 
Register,  the  Commission  solicits 
comments  on  the  accreditation 
procedures  as  they  apply  to  that  testing 
and  on  the  accreditation  approach  in 
general,  since  the  Commission  musf 
publish  additional  testing  laboratory 
accreditation  procedures  over  the 
coming  months. 

DATES:  Effective  Date:  The  requirements 
for  accreditation  of  laboratories  for 


■•CPSA  §  14(a)(:j)(G)  as  added  by  §  102(a)(2)  of 
CPSIA  exempts  publication  of  this  notice  from  the 
rulemalcing  requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  and  from  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601-612. 

*  A  description  of  the  history  and  content  of  the 
ILAC-MRA  approach  and  of  the  requirements  of  the 
ISO  17025:2005  laboratory  accreditation  standard  is 
provided  in  the  CPSC  staff  briefing  memorandum 
Third  Party  Conformity  Assessment  Body 
Accreditation  Requirements  for  Testing  Compliance 
with  16  CFR  Part  1501  (Small  Parts  Regulation), 
November  2008,  available  on  the  CPSC  Web  site  at 
http://v\-ww.cpsc.gov/library/foia/foiaOO/brief/ 
smallparts.pdf. 


testing  to  the  small  parts  regulations  are 
effective  upon  publication  of  this  notice 
in  the  Federal  Register,  that  is 
November  17,  2008. 

Request  for  Comments:  Please  provide 
comments  in  response  to  this  notice  by 
December  17,  2008.  Comments  on  this 
notice  should  be  captioned  “Laboratory 
Accreditation  Process  for  Small  Parts 
Testing.”  Comments  should  be 
submitted  to  the  Office  of  the  Secretary 
by  e-mail  at  smaIIpartsreqts@cpsc,gov, 
or  mailed  or  delivered,  preferably  in  five 
copies,  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda, 
Maryland  20814.  Comments  may  also  be 
filed  by  facsimile  to  (301)  504-0127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  “Jay”  Howell,  Acting  Assistant 
Executive  Director  for  Hazard 
Identification  and  Reduction,  U.S. 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway;  Bethesda, 
Maryland  20814;  e-mail 
rho\velI@cpsc,gov, 

I.  Accreditation  Requirements 

A,  Baseline  Third  Party  Laboratory 
Accreditation  Requirements 

For  a  third  party  laboratory  to  be 
accredited  to  test  children’s  products  for 
conformity  with  the  Commission’s  small 
parts  regulations,  it  must  be  accredited 
by  an  ILAC-MRA  signatory  accrediting 
body  and  the  accreditation  must  be 
registered  with,  and  accepted  by,  the 
Commission.  A  listing  of  ILAC-MRA 
signatory  accrediting  bodies  is  available 
on  the  Internet  at  http://ilac.org/ 
membersbycategory.html.  The 
accreditation  must  be  to  ISO  Standard 
ISO/IEC  17025:2005— General 
Requirements  for  the  Competence  of 
Testing  and  Calibration  Laboratories 
and  the  scope  of  the  accreditation  must 
expressly  include  testing  to  the 
regulations  of  16  CFR  part  1501.  A  true 
copy  in  English  of  the  accreditation  and 
scope  documents  demonstrating 
compliance  with  these  requirements 
must  be  registered  with  the  Commission 
electronically.  The  additional 
requirements  for  accreditation  of 
firewalled  and  governmental 
laboratories  are  described  below  in 
sections  I.B  and  I.C. 

The  Commission  will  maintain  on  its 
web  site  an  up-to-date  listing  of 
laboratories  whose  accreditations  it  has 
accepted  and  the  scope  of  each 
accreditation.  Subject  to  the  limited 
provisions  for  acceptance  of 
“retrospective”  testing  performed  by 
other  than  firewalled  laboratories  noted 
in  section  III  below,  once  the 
Commission  adds  a  laboratory  to  that 
list,  the  laboratory  may  commence 


testing  of  children’s  products  to  support 
certification  by  the  manufacturer  or 
private  labeler  of  compliance  with  the 
small  parts  regulations. 

B.  Additional  Accreditation 
Requirements  for  Firewalled 
Laboratories 

In  addition  to  the  baseline 
accreditation  requirements  in  section 
LA,  firewalled  laboratories  seeking 
accredited  status  must  submit  to  the 
Commission  for  review  copies  in 
English  of  their  training  documents 
showing  how  employees  are  trained  to 
notify  the  Commission  immediately  and 
confidentially  of  any  attempt  by  the 
manufacturer,  private  labeler  or  other 
interested  party  to  hide  or  exert  undue 
influence  over  the  laboratory’s  test 
results.  This  additional  requirement 
applies  to  any  laboratory  in  w'hich  a 
manufacturer  or  private  labeler  of  a 
children’s  product  to  be  tested  by  the 
laboratory  owns  a  ten  percent  or  more 
interest.  While  the  Commission  is  not 
addressing  common  parentage  of  a  lab 
and  a  children’s  product  manufacturer 
at  this  time,  it  will  be  vigilant  to  see  if 
this  issue  needs  to  be  dealt  with  in  the 
future. 

The  Commission  must  formally 
accept,  by  order,  the  accreditation 
application  of  a  laboratory  before  the 
laboratory  can  become  an  accredited 
firewalled  laboratory. 

C.  Additional  Accreditation 
Requirements  for  Governmental 
Laboratories 

In  addition  to  the  baseline 
accreditation  requirements  of  section 
LA,  CPSIA  permits  accreditation  of  a 
laboratory  owned  or  controlled  in  whole 
or  in  part  by  a  government  if: 

•  To  the  extent  practicable, 
manufacturers  or  private  labelers 
located  in  any  nation  are  permitted  to 
choose  laboratories  that  are  not  owned 
or  controlled  by  the  government  of  that 
nation: 

•  The  laboratory’s  testing  results  are 
not  subject  to  undue  influence  by  any 
other  person,  including  another 
governmental  entity: 

•  The  laboratory  is  not  accorded  more 
favorable  treatment  than  other 
laboratories  in  the  same  nation  who 
have  been  accredited: 

•  The  laboratory’s  testing  results  are 
accorded  no  greater  weight  by  other 
governmental  authorities  than  those  of 
other  accredited  laboratories;  and 

•  The  laboratory  does  not  exercise 
undue  influence  over  other 
governmental  authorities  on  matters 
affecting  its  operations  or  on  decisions 
by  other  governmental  authorities 
controlling  distribution  of  products 
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based  on  outcomes  of  the  laboratory’s 
conformity  assessments. 

The  Commission  will  accept  the 
accreditation  of  a  governmental 
laboratory  if  it  meets  the  baseline 
accreditation  requirements  of  section 

I. A  and  meets  the  conditions  stated 
here.  To  obtain  this  assurance,  CPSC 
staff  will  engage  the  governmental 
entities  relevant  to  the  accreditation 
request. 

II.  How  Does  a  Laboratory  Apply  for 
Acceptance  of  Its  Accreditation? 

The  Commission  has  established  an 
electronic  accreditation  acceptance  and 
registration  system  accessed  via  the 
Commission’s  Internet  site  at  http:// 
www.cpsc.gov/businfo/Iabaccred.html. 
The  applicant  provides,  in  English, 
basic  identifying  information 
concerning  its  location,  the  type  of 
accreditation  it  is  seeking,  and 
electronic  copies  of  its  ILAC-MRA 
accreditation  certificate  and  scope 
statement  and  firewalled  laboratory 
training  document(s),  if  relevant. 
Commission  staff  reviews  that 
submission  for  accuracy  and 
completeness.  In  the  case  of  baseline 
third  party  laboratory  accreditation  and 
accreditation  of  governmental 
laboratories,  when  that  review  and  any 
necessary  discussions  with  the 
applicant  are  satisfactorily  completed, 
the  laboratory  iii  question  is  added  to 
the  CPSC  listing  of  accredited 
laboratories  at  http:/ /m\^’. cpsc.gov/ 
businfo/Iabaccred.htnil.  In  the  case  of  a 
firewalled  laboratory  seeking  accredited 
status,  when  the  review  is  complete,  the 
staff  transmits  its  recommendation  on 
accreditation  to  the  Commission  for 
consideration.®  If  the  Commission 
accepts  a  staff  recommendation  to 
accredit  a  firewalled  laboratory,  that 
laboratory  will  then  be  added  to  the 
CPSC  list  of  accredited  laboratories.  In 
each  case,  the  Commission  will 
electronically  notify  the  laboratory'  of 
acceptance  of  its  accreditation.  All 
information  to  support  an  accreditation 
acceptance  request  must  be  provided  in 
the  English  language. 

Subject  to  the  limited  provisions  for 
acceptance  of  “retrospective”  testing 
performed  by  other  than  accredited 
firewalled  laboratories  noted  in  section 

III.  below,  once  the  Commission  adds  a 
laboratory  to  the  list,  the  laboratory  may 
then  commence  testing  of  children’s 
products  to  support  certification  of 
compliance  with  the  small  parts 


••A  laboratoiA’  that  may  ultimately  seek 
acceptance  as  a  firewalled  laboratory  could  initially 
request  acceptance  as  a  third  party  laboratory 
accredited  for  testing  of  children’s  products  other 
than  those  of  its  owners. 


regulations  by  the  manufacturer  or 
private  labeler. 

III.  Limited  Acceptance  of  Children’s 
Product  Certifications  Based  on  Third 
Party  Laboratory  Testing  Prior  to 
Commission  Acceptance  of 
Accreditation 

The  Commission  will  accept  a 
certificate  of  compliance  with  the  small 
parts  requirements  based  on  testing 
performed  by  an  accredited  third  party 
or  governmental  laboratory  on  or  after 
May  16,  2008  (90  days  prior  to  August 
14,  2008,  the  date  on  which  CPSIA  was 
enacted)  and  thus  prior  to  the 
Commission’s  acceptance  of  the 
laboratory’s  accreditation  if: 

•  The  laboratory  was  ISO/IEC  17025 
accredited  by  an  C-MRA  member  at  the 
time  of  the  test; 

•  The  accreditation  scope  in  effect  for 
the  laboratory  at  that  time  expressly 
included  testing  to  16  CFR  part  1501; 

•  The  laboratory’s  accreditation 
application  is  accepted  by  the 
Commission  under  the  procedures  of 
this  notice  not  later  than  January  20, 
2009;  and 

•  The  laboratory’s  accreditation  and 
inclusion  of  the  small  parts 
requirements  in  its  scope  remains  in 
effect  through  the  effective  date  for 
mandatory  third  party  testing  and 
manufacturer/private  labeler 
certification  for  small  parts. 

Testing  performed  by  a  firewalled 
laboratory  prior  to  Commission 
acceptance  of  its  accreditation  cannot  be 
used  as  the  basis  for  certification  by  a 
manufacturer  or  private  labeler  with  a 
10  percent  or  greater  ownership  interest 
in  the  laboratory  pursuant  to  CPSA 
§  14(a)(3)(B)(ii)  of  compliance  with  the 
small  parts  regulations. 

Dated:  November  12,  2008. 

Todd  A.  Stevenson, 

Secretary’,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  E8-27236  Filed  11-14-08:  8:45  am] 
BILLING  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Establishment  of  Department  of 
Defense  Federal  Advisory  Committees 

AGENCY:  Department  of  Defense. 

ACTION:  Notice;  Establishment  of  Federal 
Advisory  Committee. 

SUMMARY:  Under  the  provisions  of 
section  1082  of  Public  Law  110-181,  the 
Federal  Advisory  Committee  Act  of 
1972,  (5  U.S.C.  Appendix,  as  amended), 
the  Sunshine  in  the  Government  Act  of 


1976  (5  U,S.C.  552b,  as  amended),  and 
41  CFR  102-3.65,  the  Department  of 
Defense  gives  notice  that  it  is 
establishing  the  Advisory  Panel  on 
Department  of  Defense  Capabilities  for 
Support  of  Civil  Authorities  After 
Certain  Incidents  (hereafter  referred  to 
as  the  Panel). 

The  Panel  is  a  non-discretionary 
federal  advisory  committee  established 
under  the  authority  of  section  1082  of 
Public  Law  110-181  and  41  CFR  102- 
3.50(a)  to  carry  out  an  assessment,  of  the 
capabilities  of  the  Department  of 
Defense  to  provide  support  to  U.S.  civil 
authorities  in  the  event  of  a  chemical, 
biological,  radiological,  nuclear,  or  high- 
yield  explosive  incident. 

The  Advisory  Panel  on  Department  of 
Defense  Capabilities  for  Support  of  Civil 
Authorities  After  Certain  Incidents  is 
required  by  statute  to  submit  a  report 
within  12  months  of  its  findings  and 
recommendations.  The  report  will  be 
submitted  to  the  Secretary  of  Defense 
and  the  Committees  on  Armed  Services 
on  the  Senate  and  the  House  of 
Representatives. 

The  Advisory  Panel  on  Department  of 
Defense  Capabilities  for  Support  of  Civil 
Authorities  After  Certain  Incidents  shall 
be  composed  of  a  chairperson  and  no 
more  than  nineteen  additional  members 
who  have  expertise  in  the  legal, 
operational,  and  organizational  aspects 
of  the  management  of  the  consequences 
.  of  a  chemical,  biological,  radiological, 
nuclear,  or  high-yield  explosive 
incident. 

Panel  members  appointed  by  the 
Secretary  of  Defense,  who  are  not  full¬ 
time  or  permanent  part-time  employees 
of  the  federal  government,  shall  be 
appointed  as  experts  and  consultants 
under  the  authority  of  5  U.S.C.  3109 
and,  with  the  exception  of  travel  and 
per  diem  for  official  travel,  they  shall 
serve  without  compensation.  These 
experts  and  consultants  shall  serve  as 
special  government  employees. 

The  Department  of  Defense  intends  to 
authorize  the  Advisory  Panel  on 
Department  of  Defense  Capabilities  for 
Support  of  Civil  Authorities  After 
Certain  Incidents  to  establish  and  use 
subcommittees,  and  the  Panel,  to 
include  any  subcommittees,  will  operate 
under  the  provisions  of  the  Federal 
Advisory  Committee  Act  of  1972,  the 
Sunshine  in  the  Government  Act  of 
1976  (5  U.S.C.  552b,  as  amended),  and 
41  CFR,  Parts  102-3  through  102-3.185. 

Such  subcommittees  or  workgroups 
shall  not  work  independently  of  the 
chartered  Panel,  and  shall  report  all 
their  recommendations  and  advice  to 
the  Panel  for  full  deliberation  and 
discussion.  Subcommittees  or 
workgroups  have  no  authority  to  make 
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decisions  on  behalf  of  the  chartered 
Panel  nor  can  they  report  directly  to  the 
Department  of  Defense  or  any  federal 
officers  or  employees  who  are  not  Panel 
Members. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Freeman,  Deputy  Committee 
Management  Officer  for  the  Department 
of  Defense,  703-601-6128. 
SUPPLEMENTARY  INFORMATION:  The  Panel 
shall  meet  at  the  call  of  the  Panel’s 
Designated  Federal  Officer,  in 
consultation  with  the  Panel’s 
chairperson.  The  Designated  Federal 
Officer,  pursuant  to  DoD  policy,  shall  be 
a  full-time  or  permanent  part-time  DoD 
employee,  and  shall  be  appointed  in 
accordance  with  established  DoD 
policies  and  procedures.  The  Designated 
Federal  Officer  or  duly  appointed 
Alternate  Designated  Federal  Officer 
shall  attend  all  committee  meetings  and 
subcommittee  meetings. 

Pursuant  to  41  CFR  102-3. 105(j)  and 
102-3.140,  the  public  or  interested 
organizations  may  submit  written 
statements  to  the  Advisory  Panel  on 
Department  of  Defense  Capahilities  for 
Support  of  Civil  Authorities  After 
Certain  Incidents  membership  about  the 
Panel’s  mission  and  functions.  Written 
statements  may  be  submitted  at  any 
time  or  in  response  to  the  stated  agenda 
of  planned  meeting  of  the  Advisory 
Panel  on  Department  of  Defense 
Capabilities  for  Support  of  Civil 
Authorities  After  Certain  Incidents. 

All  written  statements  shall  be 
submitted  to  the  Designated  Federal 


Officer  for  the  Advisory  Panel  on 
Department  of  Defense  Capabilities  for 
Support  of  Civil  Authorities  After 
Certain  Incidents,  and  this  individual 
will  ensure  that  the  written  statements 
are  provided  to  the  membership  for 
their  consideration.  Contact  information 
for  the  Advisory  Panel  on  Department  of 
Defense  Capabilities  for  Support  of  Civil 
Authorities  After  Certain  Incidents’ 
Designated  Federal  Officer,  once 
appointed,  may  be  obtained  from  the 
GSA’s  FACA  Database — https:// 
www.fido.gov/facadatabase/public.asp. 

The  Designated  Federal  Officer, 
pursuant  to  41  CFR  102-3.150,  w'ill 
announce  planned  meetings  of  the 
Advisory  Panel  on  Department  of 
Defense  Capabilities  for  Support  of  Civil 
Authorities  After  Certain  Incidents.  The 
Designated  Federal  Officer,  at  that  time, 
may  provide  additional  guidance  on  the 
submission  of  written  statements  that 
are  in  response  to  the  stated  agenda  for 
the  planned  meeting  in  question. 

Dated:  November  7,  2008. 

Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FROoc.  E8-27193  Filed  11-14-08;  8:45  am) 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

U.S.  Nuclear  Command  and  Control 
System  Comprehensive  Review 
Advisory  Committee 

agency:  Department  of  Defense. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972  (5  U.S.C.,  Appendix,  as  amended), 
the  Government  in  the  Sunshine  Act  of 
1976  (5  U.S.C.  paragraph  552b,  as 
amended),  and  41  CFR  paragraph  102- 
3.150,  the  Department  of  Defense 
announces  the  following  Federal 
Advisory  Committee  meetings  of  the 
U.S.  Nuclear  Command  and  Control 
System  Comprehensive  Review 
Advisory  Committee  will  take  place. 
DATES:  December  3,  2008  (0830-1630), 
and  December  4,  2008  (0830-1700). 
ADDRESSES:  Pentagon  Conference 
Center. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  L.  Jones,  (703)  681-8681,  U.S. 
Nuclear  Command  and  Control  System 
Support  Staff  (NSS),  Skyline  3,  5201 
Leesburg  Pike,  Suite  500,  Falls  Church, 
Virginia  22041. 

SUPPLEMENTARY  INFORMATION: 

Purposes  of  the  Meetings:  For  the 
Federal  Advisory  Committee  to  he 
provided  reports  of  the  findings  and 
recommendations  of  each  of  its  tw'elve 
Research  Groups. 


Agenda 

Time  j  Topic 

Presenter 

December  3,  2008 — Pentagon  Conference  Center 

8:30  a.m . 

8:45  a.m . - . 

9:45  a.m . 

10:45  a.m . 

11  a.m . 

12  p.m . 

1  p.m . 

2  p.m . 

3:15  p.m . 

3:30  p.m . 

4:30  p.m . 

Administrative  Remarks  . 

Physical  and  Personnel  Security.  ' 

Recapture/Recovery. 

Break. 

Accident/Incident  Response. 

Lunch. 

Warhead  and  Stockpile  Management. 

Information  Assurance. 

Break. 

Weapons  Delivery. 

Adjourn. 

CAPT  Budney,  USN  (NSS). 

December  4,  2008 — Pentagon  Conference  Center 

8:30  a.m . ! 

8:45  a.m . 

9:45  a.m . . . 

10:45  a.m . 

11  a.m . 

12  p.m . 

1  p.m . 

2  p.m . 

3:15  p.m . 

3:30  p.m . 

4:30  p.m . 

Administrative  Remarks . 

Force  Planning. 

Force  Management  and  Direction. 

Break. 

Situational  Awareness/ITW/AA. 

Lunch. 

Communications. 

Threat/Intelligence. 

Break. 

Crisis  Support  (closed  session). 

Executive  Session — Final  Report  Outline  . 

CAPT  Budney,  USN  (NSS). 

Dr.  Weinstein. 
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Agenda — Continued 


Time 

Topic 

Presenter 

5  p.m . 

Adjourn. 

Pursuant  to  5  U.S.C.  paragraph  552b, 
as  amended,  and  41  CFR  paragraph 
102-3.155,  the  Department  of  Defense 
has  determined  that  the  meeting  shall  be 
closed  to  the  public.  The  Director,  U.S. 
Nuclear  Command  and  Control  System 
Support  Staff,  in  consultation  with  his 
General  Counsel,  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  committee’s 
meeting  will  be  closed  to  the  public 
because  they  will  be  concerned  with 
classified  information  and  matters 
covered  by  section  5  U.S.C.  paragraph 
552b(cKl). 

Committee’s  Designated  Federal 
Officer:  Mr.  William  L.  Jones,  (703)  681— 
8681,  U.S.  Nuclear  Command  and 
Control  System  Support  Staff  (NSS), 
Skyline  3,  5201  Leesburg  Pike,  Suite 
500,  Falls  Church,  Virginia  22041. 
William  .jones@nss.pentagon.mil. 

Pursuant  to  41  CFR  paragraphs  102- 
3.105{j)  and  102-3.140,  and  section 
10(a)(3)  of  the  Federal  Advisory 
Committee  Act  of  1972,  the  public  or 
interested  organizations  may  submit 
written  statements  at  any  time  to  the 
Nuclear  Command  and  Control  System 
Federal  Advisory  Committee  about  its 
mission  and  functions.  All  written 
statements  shall  be  submitted  to  the 
Designated  Federal  Officer  for  the 
Nuclear  Command  and  Control  System 
Federal  Advisory  Committee.  He  will 
ensure  that  written  statements  are 
provided  to  the  membership  for  their 
consideration.  Written  statements  may 
also  be  submitted  in  response  to  the 
stated  agenda  of  planned  committee 
meetings.  Statements  submitted  in 
response  to  this  notice  must  be  received 
by  the  Designated  Federal  Officer  at 
least  five  calendar  days  prior  to  the 
meeting  which  is  the  subject  of  this 
notice.  Written  statements  received  after 
,that  date  may  not  be  provided  or 
considered  by  the  Committee  until  its 
next  meeting.  All  submissions  provided 
before  that  date  will  be  presented  to  the 
committee  members  before  the  meeting 
that  is  subject  of  this  notice.  Contact 
information  for  the  Designated  Federal 
Officer  is  listed  above. 

Dated:  November  7,  2008. 

Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

IFR  Doc.  E8-27198  Filed  11-14-08;  8:45  ami 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Renewal  of  Department  of  Defense 
Federal  Advisory  Committees 

agency:  Department  of  Defense. 

ACTION:  Notice;  Renewal  of  Federal 
Advisory  Committee. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972,  (5  U.S.C.  Appendix,  as  amended), 
the  Government  in  the  Sunshine  Act  of 
1976  (5  U.S.C.  552b,  as  amended),  and 
41  CFR  102-3.65,  the  Department  of 
Defense  gives  notice  that  it  is  renewing 
the  charter  for  the  Defense  Health  Board 
(hereafter  referred  to  as  the  Board). 

The  Board  is  a  discretionary  federal 
advisory  committee  established  by  the 
Secretary  of  Defense  to  provide  the 
Department  of  Defense  provide  the 
Secretary  of  Defense,  through  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  and  the  Under  Secretary 
of  Defense  for  Personnel  and  Readiness, 
independent  advice  and 
recommendations  on  matters  pertaining 
to  operational  programs,  policy 
development,  and  research  programs 
and  requirements  for  the  treatment  and 
prevention  of  disease  and  injury,  the 
promotion  of  health  and  the  delivery  of 
efficient,  effective,  and  high  quality 
health  care  services  to  Department  of 
Defense  beneficiaries. 

The  Board  shall  be  composed  of  not 
more  than  thirty  members,  who  are 
eminent  authorities  within  their 
respective  disciplines  related  to  clinical 
health  care,  disease  and  injury 
prevention,  and  health  care  delivery  and 
administration.  The  Secretary  of 
Defense,  unless  otherwise  directed  by 
statute,  shall  approve  the  appointment 
of  all  Board  Members  and 
Subcommittee  Members,  to  include 
regular  government  employees. 

Board  Members  and  Subcommittee 
Members,  who  are  not  full-time  or 
permanent  part-time  federal  officers  or 
employees,  shall  be  appointed  as 
experts  and  consultants  under  the 
authority  of  5  U.S.C.  3109,  and  serve  as 
special  government  employees. 

The  appointment  of  Board  Members 
and  Subcommittee  Members,  unless 
otherwise  directed  by  statute,  shall  be 
reviewed  on  an  annual  basis  by  the 
Secretary  of  Defense,  and  no  Board 


Member  or  Subcommittee  Member  shall 
serve  more  than  four  years  on  the  Board, 
Board  Members  and  Subcommittee 
Members,  unless  otherwise  directed  by 
statute  or  as  determined  by  the 
Secretary  of  Defense,  shall,  with  the 
exception  of  travel  and  per  diem  for 
official  travel,  serve  without 
compensation. 

The  Secretary  of  Defense  may  appoint 
regular  government  officers  or 
employees  as  Board  Members  or 
Subcommittee  Members  depending 
upon  the  individual’s  qualification  or 
position  within  the  Department  of 
Defense.  Regular  government 
employees,  who  serve  on  the  Board  due 
to  their  position  within  the  Department 
of  Defense,  shall  be  exempt  from  annual 
renewal  as  long  as  the  Secretary  of 
Defense  continues  the  ex  officio  status 
of  that  position  on  the  Board. 

The  Secretary  of  Defense,  based  upon 
the  recommendations  of  the  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness  or  designated  representatives, 
shall  appoint  the  President  of  the  Board 
from  the  Board  membership.  The  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness,  prior  to  his  recommendation, 
may  consult  the  Board  membership.  No 
Board  Member  shall  serve  more  than 
two  consecutive  2-year  terms  of  service 
as  Board  President. 

Regular  government  officers  or 
employees  who  participate  in  the 
Department  of  Defense’s  decision 
making  process  for  this  Board  are 
prohibited  from  serving  as  Board 
Members  or  Subcommittee  Members. 

The  Board  shall  be  authorized  to 
establish  subcommittees,  as  necessary 
and  consistent  with  its  mission,  and 
these  subcommittees  or  working  groups 
shall  operate  under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972,  the  Government  in  the  Sunshine 
Act  of  1976,  and  other  appropriate 
federal  regulations. 

Such  subcommittees  or  workgroups 
shall  not  work  independently  of  the 
chartered  Defense  Health  Board,  and 
shall  report  all  their  recommendations 
and  advice  to  the  Board  for  full 
deliberation  and  discussion. 
Subcommittees  or  workgroups  have  no 
authority  to  make  decisions  on  behalf  of 
the  chartered  Board  nor  can  they  report 
directly  to  the  Department  of  Defense  or 
any  federal  officers  or  employees  who 
are  not  Board  members. 
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FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Freeman,  Deputy  Committee 
Management  Officer  for  the  Department 
of  Defense,  703-601-6128. 
SUPPLEMENTARY  INFORMATION:  The  Board 
shall  meet  at  the  call  of  the  Board’s 
Designated  Federal  Officer,  in 
consultation  with  the  Board’s 
chairperson.  The  Designated  Federal 
Officer,  pursuant  to  DoD  policy,  shall  be 
a  full-time  or  permanent  part-time  DoD 
employee,  and  shall  be  appointed  in 
accordance  with  established  DoD 
policies  and  procedures.  The  Designated 
Federal  Officer  or  duly  appointed 
Alternate  Designated  Federal  Officer 
shall  attend  all  committee  meetings  and 
subcommittee  meetings. 

Pursuant  to  41  CFR 102-3. 105(j)  and 
102-3.140,  the  public  or  interested 
organizations  may  submit  written 
statements  to  the  Defense  Health  Board 
membership  about  the  Board’s  mission 
and  functions.  Written  statements  may 
be  submitted  at  any  time  or  in  response 
to  the  stated  agenda  of  planned  meeting 
of  the  Defense  Health  Board. 

All  written  statements  shall  be 
submitted  to  the  Designated  Federal 
Officer  for  the  Defense  Health  Board, 
and  this  individual  will  ensure  that  the 
written  statements  are  provided  to  the 
membership  for  their  consideration. 
Contact  information  for  the  Defense 
Health  Board’s  Designated  Federal 
Officer  can  be  obtained  from  the  GSA’s 
FACA  Database — https:/ /wwnv. fido.gov/ 
facadatahase/ public. asp. 

The  Designated  Federal  Officer, 
pursuant  to  41  CFR  102-3.1.50,  will 
announce  planned  meetings  of  the 
Defense  Health  Board.  The  Designated 
Federal  Officer,  at  that  time,  may 
provide  additional  guidance  on  the 
submission  of  written  statements  that 
are  in  response  to  the  stated  agenda  for 
the  planned  meeting  in  question. 

Dated:  November  7,  2008. 

Patricia  L.  Toppings, 

OSD  Federal  Hegister  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  E8-27197  Filed  11-14-08;  8:45  ami 
BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

[Docket  ID  USAF-2008-0035] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  to  Alter  a  System  of 
Records  Notice. 


SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  alter  a  system  of 
records  notice  to  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  actions  will  be  effective  on 
December  17,  2008  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Officer,  Office  of 
Warfighting  Integration  and  Chief 
Information  Officer.  SAF/XCPPI,  1800 
Air  Force  Pentagon,  Washington,  DC 
20330-1800. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Brodie  at  (703)  696-7557.  • 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Air  Force’s  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  November  7,  2008,  to  the 
House  Committee  on  Oversight  and 
Government  Reform,  the  Senate 
Committee  on  Homeland  Security  and 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  “Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
Febniary  8,  1996  (February  20,  1996,  61 
FR  6427'). 

Dated:  November  7,  2008. 

'Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

F051  AF  JA  C 

SYSTEM  NAME; 

Legal  As.sistance  Administration  (June 
11,  1997,  62  FR  31793). 
***** 

CHANGES: 

***** 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  “The 
Judge  Advocate  General,  Headquarters 
United  States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420. 
At  Headquarters  of  major  commands 
and  at  all  levels  down  to  and  including 
Air  Force  installations. 

Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force’s  compilation  of  record  systems 
notices.” 

A  *  *  *  * 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with 
“Individual’s  name.  Social  Security 
Number  (SSN),  financial  records, 
personnel  files,  leases,  tax  documents, 
personal  letters  and  documents,  and  all 
other  information  necessary  to  provide 
advice  and  assistance  to  personnel 
seeking  legal  assistance.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  “10 
U.S.C.  8013,  Secretary  of  the  Air  Force: 
10  U.S.C.  8037,  Judge  Advocate  General, 
Deputy  Judge  Advocate  General; 
Appointment  and  duties;  Air  Force 
Instruction  51-504,  Legal  Assistance, 
Notary,  and  Preventive  Law  Programs: 
and  E.O.  9397(SSN).” 

PURPOSE(S): 

Delete  entry  and  replace  with 
“Records  are  used  and  maintained  to 
provide  continuing  legal  assistance  to 
clients:  by  Department  of  Defense 
employees  to  complete  their  official 
duties;  to  manage  the  legal  a.ssistance 
program:  and  used  to  assist  the  client 
with  personal  legal  issues.” 
***** 

STORAGE: 

Delete  entry  and  replace  with  “Paper 
records  in  file  folders  and  electronic 
storage  media.” 

***** 

SAFEGUARDS: 

Delete  entry  and  replace  with 
“Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 
Computers  must  be  accessed  with  a 
password.” 

***** 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  “The 
Judge  Advocate  General,  Headquarters, 
United  States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330- 
1420.” 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  wrilten  inquiries  to  The  Judge 
Advocate  General.  Headquarters  United 
States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420. 

Requests  should  include  name  and 
Social  Security  Number  (SSN).” 
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RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
“Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

Requests  should  include  name  and 
Social  Security  Number  (SSN).” 
***** 

RECORD  SOURCE  CATEGORIES; 

Delete  entry  and  replace  with  “From 
the  individual.” 

***** 

F051  AF  JA  C 
SYSTEM  NAME: 

Legal  Assistance  Administration 
Records. 

SYSTEM  location: 

The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420-1420.  At  Headquarters 
of  major  comrtiands  and  at  all  levels 
down  to  and  including  Air  Force 
'installations. 

Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force’s  compilation  of  record  systems 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  and  retired  military 
personnel,  and  their  dependents  and  Air 
Force  civilian  personnel  stationed 
overseas. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual’s  name.  Social  Security 
Number  (SSN),  financial  records, 
personnel  files,  leases,  tax  documents, 
personal  letters  and  documents,  and  all 
other  information  necessary  to  provide 
advice  and  assistance  to  personnel 
seeking  legal  assistance. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  10  U.S.C.  8037,  Judge  Advocate 
General,  Deputy  Judge  Advocate 
General:  Appointment  arid  duties:  Air 
Force  Instruction  51-504,  Legal 
Assistance,  Notary,  and  Preventive  law 
Programs:  and  E.O.  9397(SSN). 

PURPOSE(S): 

Records  are  used  and  maintained  to 
provide  continuing  legal  assistance  to 
clients:  by  Department  of  Defense 
employees  to  complete  their  official 
duties:  to  manage  the  legal  assistance 
program:  and  used  to  assist  the  client 
with  personal  legal  issues. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  “Blanket  Routine  Uses” 
published  at  the  beginning  of  the  Air 
Force’s  compilation  of  systems  of 
records  notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSJNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders  and 
electronic  storage  media. 

retrievability: 

Retrieved  by  name  or  Social  Security 
Number  (SSN). 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 
Computers  must  be  accessed  with  a 
password. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Judge  Advocate  General, 
Headquarters,  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  The  Judge 
Advocate  General.  Headquarters  United 
States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420. 

Requests  should  include  name  and 
Social  Security  Number  (SSN). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 


to  The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

Requests  should  include  name  and 
Social  Security  Number  (SSN). 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132:  32  CFR  806b:  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-27199  Filed  11-14-08;  8:45  am] 
BILLING  CODE  5001-06-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Performance  Review  Board 
Membership 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  Notice  is  giv^en  of  the  names 
of  members  of  a  Performance  Review 
Board  for  the  Department  of  the  Army. 
DATES:  Effective  Date:  November  10, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  Ray,  Civilian  Senior  Leader 
Management  Office,  140  Army 
Pentagon,  Washington,  DC  20310-0140. 
SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U.S.C., 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives’ 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

The  members  of  the  Department  of  the 
Army  Performance  Review  Boards  are: 

1.  Mr.  Stephen  Bagby,  Deputy 
Assistant  Secretary  of  the  Army  (Cost 
and  Economics),  Office  of  the  Assistant 
Secretary  of  the  Army  (Financial 
Management  and  Comptroller). 

2.  Ms.  Anita  Bales,  Deputy  Auditor 
General  for  Forces  and  Financial  Audits, 
Army  Audit  Agency. 

3.  Ms.  Stephanie  Barna,  Deputy 
General  Counsel  (Operations  and 
Personnel),  Office  of  the  General 
Counsel. 
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4.  Ms.  Grace  Bochenek,  Director,  U.S. 
Army  Tank- Automotive  RDE  Center, 

U.S.  Army  Materiel  Command. 

5.  Major  General  Thomas  Bostick, 
Commanding  General,  United  States 
Army  Recruiting  Command. 

6.  Dr.  Todd  S.  Bridges,  Senior 
Research  Scientist  (Environmental),  U.S. 
Army  Engineering  Research  and 
Development  Center. 

7.  Mr.  Kirby  Brown,  Deputy  to  the 
Commanding  General,  Fires  Center  of 
Excellence/Director,  Capabilities, 
Development  and  Integration,  U.S. 

Army  Training  and  Doctrine  Command. 

8.  Dr.  Kwong  Kit  Choi,  Senior 
Research  Scientist  for  Physical  Sciences, 
U.  S.  Army  Research  Laboratory. 

9.  Mr.  Ronald  Chronister,  Deputy  to 
the  Commander,  U.S.  Army  Materiel 
Command. 

10.  Dr.  Craig  College,  Deputy,  Deputy 
Assistant  Chief  of  Staff  for  Installation 
Management,  Office  of  the  Assistant 
Chief  of  Staff  for  Installation 
Management. 

11.  Mr.  Ronald  Davis,  Deputy  Chief 
for  Business  Transformation,  U.S.  Army 
Materiel  Command. 

12.  Brigadier  General  Genero 
Dellarocco,  Program  Executive  Officer 
for  Missiles  and  Space,  Office  of  the 
Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics,  Technology). 

13.  Dr.  Michael  Drillings,  Director  for 
MANPRINT,  Office  of  the  Deputv  Chief 
of  Staff,  G-1. 

14.  Mr.  George  Dunlop.  Principal 
Deputy  Assistant  Secretary’  of  the  Army 
(Civil  Works)/Deputy  Assistant 
Secretary  of  the  Army  (Legislation), 
Office  of  the  Assistant  Secretary  of  the 
Army  (Civil  Works). 

15.  Mr.  John  Dugan,  Deputy  to  the 
Commander,  U.S.  Army  Tank 
Automotive  &  Armaments  Command, 
U.S.  Army  Materiel  Command. 

16.  Mr.  James  Engle,  Managing 
Director,  Defense  Armaments, 
CommUnications-Electronics,  and 
Investments  Division,  U.S.  North 
Atlantic  Treaty  Organization. 

17.  Dr.  Henry  O.  Everitt,  111,  Senior 
Research  Scientist  (Optical  Sciences), 
U.S.  Army  Research,  Development  and 
Engineering  Command. 

18.  Mr.  Michael  Etzinger,  Director  of 
Test  Management.  U.S.  Army 
Developmental  Test  Command. 

19.  Mr.  James  Faust,  Assistant  Deputy 
Chief  of  Staff,  C— 2,  Office  of  the  Deputy 
Chief  of  Staff,  G-2. 

20.  Ms.  Sarah  Finnicum.  Director  for 
Supply  Policy,  Program  and  Processes, 
Office  of  the  Deputy  Chief  of  Staff,  G- 
4. 

21.  Mr.  Peter  Fisher.  Technical 
Advisor  P’oreign  Intelligence 
Production,  Office  of  the  Deputv  Chief 
of  Staff.  G-2. 


22.  Mr.  Patrick  Fitzgerald,  The 
Auditor  General,  Army  Audit  Agency. 

23.  Mr.  Kevin  Flamm,  Program 
Manager,  Assembled  Chemical  Weapons 
Alternatives,  U.S.  Army  Materiel 
Command. 

24.  Brigadier  General  Jeffrey  Foley, 
Commanding  General,  U.S.  Army  Signal 
Center  and  Fort  Gordon. 

25.  Dr.  Richard  Fong,  Senior  Research 
Scientist  (Warheads  Technology),  U.  S. 
Army  Armament  Research  Development 
and  Engineering  Center. 

26.  Ms.  Patricia  Fraser,  Director, 
Resource  Integration,  Office  of  the 
Deputy  Chief  of  Staff,  G-2. 

27.  Ms.  Janet  Garber,  Director,  Test 
and  Evaluation  Management  Agency, 
Office  of  the  Deputy  Under  Secretary  of 
the  Army. 

28.  Dr.  Grant  R.  Gerhart,  Senior 
Research  Scientist  (Computer  Modeling 
&  Simulation),  U.  S.  Army  Tank 
Automotive  Research  Command. 

29.  Ms.  Teresa  Gerton,  Deputy  Chief 
of  Staff  for  Resource  Management,  U.S. 
Army  Materiel  Command. 

30.  Mr.  Troy  Gilleland,  Jr.,  Assistant 
Deputy  Chief  of  Staff,  G-1,  U.S.  Army 
Forces  Command. 

31.  Mr.  John  Glen.  Principal  Assistant 
for  Research  and  Technology,  U.S. 

Army  Medical  Command. 

32.  Dr.  Claire  C.  Gordon,  Senior 
Research  Scientist  (Biological 
Anthropology),  Research,  Development 
&  Engineering  Command. 

33.  Mr.  Brent  Green,  Deputy  General 
Counsel  (Ethics  and  Fi.scal),  Office  of 
the  General  Counsel. 

34.  Ms.  Judith  Guenther,  Director  of 
Investment,  Office  of  the  Assistant 
Secretary  of  the  Army  (Financial 
Management  and  Comptroller). 

35.  Mr.  Ernie  Gurany,  Senior  General 
Military  Intelligence  Analyst.  National 
Ground  Intelligence  Center. 

36.  Mr.  Jerry  Hansen,  Deputy 
A.ssistant  Secretary  of  the  Army 
(Strategic  Infrastructure),  Office  of  the 
Assistant  Secretary  of  the  Army 
(Installations  and  Environment). 

37.  Ms.  Barbara  Heffernan,  Director  of 
Resource  Integration,  Office  of  the 
A.ssistant  Chief  of  Staff  for  Installation 
Management. 

38.  Mr.  Randy  Hoag,  Director,  Defense 
Plans  Division,  U.S.  North  Atlantic 
Treaty  Organization. 

39.  Mr.  Edward  Horton,  Director  of 
Logistics  and  Stationing  Management, 
U.S.  Army  Installation  Management 
Command. 

40.  Mr.  James  Johmson,  Executive 
Director,  U.S.  Army  Developmental  Test 
Command. 

41.  Dr.  Nola  John.son,  Deputy  to  the 
Commanding  General,  Maneuver 
Support/Direclor,  Capabilities 


Development  and  Integration,  U.S. 

Army  Training  and  Doctrine  Command. 

42.  Dr.  Shashi  P.  Kama,  Senior 
Research  Scientist  (NanoFunctional 
Materials),  U.S.  Army  Research 
Laboratory. 

43.  Mr.  Thomas  E.  Kelly  III,  Deputy 
Under  Secretary  of  the  Army,  Office  of 
the  Under  Secretary  of  the  Army,  Office 
of  the  Secretary  of  the  Army. 

44.  Mr.  Thomas  Killion,  Deputy 
Assistant  Secretary  for  Research  and 
Technology/Chief  Scientist,  Office  of 
the  Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics,  and 
Technology). 

45.  Mr.  Darell  Lance,  Chief  of  Staff, 
Headquarters,  U.S.  Army  Intelligence 
and  Security  Command. 

46.  Dr.  Tomasz  R.  Letowski,  Senior 
Research  Scientist  (Soldier 
Performance),  U.  S.  Army  Research 
Laboratory. 

47.  Mr.  Mark  R.  Lewis,  Assistant 
Deputy  Chief  of  Staff  for  Operations, 
Office  of  the  Deputy  Chief  of  Staff,  G- 
3/5/7. 

48.  LTG  James  Lovelace,  Commanding 
General,  Third  Army/United  States 
Army  Central. 

49.  Dr.  James  W.  McCauley,  Senior 
Research  Engineer  (Ceramic  Materials), 
U.S.  Army  Research  Laboratory. 

50.  Dr.  Robert  W.  McMillan.  Senior 
Research  Scientist  (Research 
Applications),  U.S.  Army  Space  and 
Missiles  Defense  Command. 

51.  Mr.  Gary  P.  Martin,  Director,  U.S. 
Army  Communication-Electronics 
Research.  Development  and  Engineering 
Center,  U.S.  Army  Research, 
Dev'elopment  and  Engineering 
Command. 

52.  Mr.  Joseph  Mizzoni,  Deputy 
Auditor  General  for  Acquisition  and 
Logistics  Audits,  Army  Audit  Agency. 

53.  Mr.  William  Moore.  Deputy  to  the 
Commanding  General,  U.S.  Army 
Combined  Arms  Support,  U.S.  Army 
Training  and  Doctrine  Command. 

54.  Mr.  Daniel  Morris,  Special 
Assistant  to  the  Commander,  National 
Ground  Intelligence  Center. 

55.  Ms.  Joyce  Morrow,  Administrative 
Assistant  to  the  Secretary  of  the  Army, 
Office  of  the  Administrative  Assistant  to 
the  Secretary  of  the  Army,  Office  of  the 
Secretary  of  the  Army. 

56.  Major  General  fames  R.  Myles, 
Commanding  General,  U.S.  Army 
Aviation  and  Missile  Command,  U.S. 
Army  Materiel  Command. 

57.  Major  General  Roger  Nadeau, 
Commanding  General,  Army  Test  and 
Evaluation  Command. 

58.  Mr.  John  Nerger,  Executive 
Director,  Installation  Management 
Command,  Assistant  Chief  of  Staff  for 
Installation  Management. 
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59.  Mr.  Robert  Parise,  Command 
Counsel,  U.S.  Army  Materiel  Command. 

60.  Dr.  John  Parmentola,  Director  for 
Research  and  Laboratory  Management, 
Office  of  the  Assistant  Secretary  of  the 
Army  (Acquisition,  Logistics,  and 
Technology). 

61.  Mr.  Dean  Pfoltzer,  Deputy  Director 
Program  Analysis  and  Evaluation,  Office 
of  the  Deputy  Chief  of  Staff,  G-8. 

62.  Mr.  Benjamin  Piccolo,  Principal 
Deputy  Auditor  General,  Army  Audit 
Agency. 

63.  Ms.  Tracey  Pinson,  Director  of 
Small  and  Disadvantaged  Business 
Utilization,  Office  of  the  Secretary  of  the 
Army. 

64.  Mr.  Dean  G.  Popps,  Principal 
Deputy  Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics  and 
Technologyj/Director  for  Iraq 
Reconstruction  and  Program 
Management),  Office  of  the  Assistant 
Secretary  of  the  Army  (Acquisition, 
Logistics  and  Technology). 

65.  Mr.  Geoffrey  G.  Prosch,  Principal 
Deputy  Assistant  Secretary  of  the  Army 
(Installations,  Logistics  &  Environment), 
Office  of  the  Assistant  Secretary  of  the 
Army  (Installations  and  Environment). 

66.  Major  General  Fred  D.  Robinson, 
Commanding  General,  U.S.  Army 
Research  Development  and  Engineering 
Command,  U.S.  Army  Materiel 
Command. 

67.  Mr.  Mark  Rocke,  Deputy  Assistant 
Secretary  (Strategic  Communications 
and  Business  Transformation),  Office  of 
the  Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics,  and 
Technology). 

68.  Mr.  Michael  Ryan,  Director, 
European  Security  and  Defense  Policy 
Advisor/Defense  Advisor,  U.S.  North 
Atlantic  Treaty  Organization. 

69.  Ms.  Connie  Schmaljohn,  Senior 
Research  Scientist  (Medical  Defenses 
Against  Infectious  Disease  Threats.  U.S. 
Army  Materiel  Command. 

70.  Mr.  Craig  Schmauder,  Deputy 
General  Gounsel  (Civil  Works  and 
Environment),  Office  of  the  General 
Gounsel. 

71.  Ms.  Lynn  Schnurr,  Director,  Army 
Intelligence  Community  Information 
Management,  Deputv  Chief  of  Staff,  G- 
2. 

72.  Mr.  Thomas  Schoenbeck,  Director, 
Enterprise  Support,  U.S.  Southern 
Gommand. 

73.  Dr.  Paul  H.  Shen,  Senior  Research 
Scientist  (Nuclear/Electronics 
Survivability,  U.  S.  Army  Research 
Laboratory. 

74.  Mr.  Gordon  Spencer,  Chief 
Scientist,  U.S.  Army  National  Ground 
Intelligence  Genter,  U.S.  Army 
Intelligence  and  Security  Command. 


75.  Mr.  Lewis  Steenrod,  Director  of 
Modernization,  Office  of  the  Deputy 
Chief  of  Staff,  G— 8. 

76.  Mr.  Steven  Stockton,  Deputy 
Director,  Civil  Works,  U.S.  Army  Corps 
of  Engineers. 

77.  Dr.  Brian  R.  Strickland,  Chief 
Scientist  (Directed  Energy 
Applications),  U.  S.  Army  Space  and 
Missile  Defense  Command. 

78.  Mr.  Larry  Stubblefield,  Deputy 
Administrative  Assistant  to  the 
Secretary  of  the  Army/Director,  Shared 
Services,  Office  of  the  Administrative 
Assistant  to  the  Secretary  of  the  Army. 

79.  Dr.  Mark  Swinson,  Chief  Scientist, 
U.S.  Army  Space  and  Missile  Defense 
Command. 

80.  Major  General  Merdith  W.  B. 
Temple,  Deputy  Gommanding  General 
for  Givil  and  Emergency  Operation,  U.S. 
Army  Corps  of  Engineers. 

81.  Mr.  Edward  Thomas,  Deputy  to 
the  Commanding  General/Director  of 
Logistics  and  Readiness  Center,  U.S. 
Army  Communications-Electronics  Life 
Cycle  Management  Command,  U.S. 
Army  Materiel  Command. 

82.  Mr.  Lee  Thompson,  Executive 
Director  for  Logistics  Civil 
Augmentation  Program,  U.S.  Army 
Materiel  Command. 

83.  Lieutenant  General  N.  Ross 
Thompson,  Military  Deputy,  Assistant 
Secretary  of  the  Army  (Acquisition, 
Logistics  and  Technology),  Office  of  the 
Assistant  Secretary  of  the  Army 
(Acquisition,  Logistics  and  Technology). 

84.  Ms.  Belinda  Tiner,  Deputy 
Auditor  General,  Policy  and  Operations 
Management,  Army  Audit  Agency. 

85.  Dr.  Mark  B.  f  ischler.  Senior 
Research  Scientist  (Rotorcraft  Flight 
Dynamics  and  Control),  U.  S.  Army 
Research,  Development  and  Engineering 
Command. 

86.  Mr.  J.  Joseph  Tyler,  Director  of 
Military  Programs,  U.S.  Army  Corps  of 
Engineers. 

87.  Mr.  Edgar  Vandiver,  III,  Director, 
U.S.  Army  Center  for  Army  Analysis. 

88.  Mr.  Roy  Wallace,  Director,  Plans 
and  Resources,  Office  of  the  Deputy 
Chief  of  Staff,  G-1. 

89.  Mr.  Steven  Wetzel,  Deputy 
Director,  Strategy  and  Policy,  U.S. 
Southern  Command. 

90.  Mr.  Jeffrey  White,  Director, 

Human  Capital  Strategy /Deputy  to  the 
Deputy  Under  Secretary  of  the  Army. 

91.  Mr.  Conrad  Whyne,  Director,  U.S. 
Army  Chemical  Materials  Agency,  U.S. 
Army  Materiel  Command. 

92.  Mr.  Gary  Winkler,  Director  for 
Enterprise  Management,  Office  of  the 
Chief  Information  Officer/G-6, 

93.  Dr.  Thomas  W.  Wright,  Senior 
Research  Scientist  (Terminal  Ballistics), 
U.  S.  Army  Research  Laboratory. 


94.  Ms.  Debra  Wymer,  Director, 
Technical  Integration  and 
Interoperability  for  Space  and  Missile 
Defense,  U.S.  Army  Space  and  Missile 
Defense  Command. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-27175  Filed  11-14-08;  8:45  am] 
BILLING  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Surplus  Properties;  Notice 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  This  amended  notice  provides 
information  regarding  the  properties 
that  have  been  determined  surplus  to 
the  United  States  needs  in  accordance 
with  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
No.  101-510,  as  amended,  and  the  2005 
Base  Closure  and  Realignment 
Commission  Report,  as  approved,  and 
following  screening  with  Federal 
agencies  and  Department  of  Defense 
components.  This  Notice  amends  the 
Notice  published  in  the  Federal 
Register  on  May  9,  2006  (71  FR  26930). 
DATES:  Effective  November  14,  2008,  by 
adding  the  following  surplus  properties. 
FOR  FURTHER  INFORMATION  CONTACT: 
Headquarters,  Department  of  the  Army, 
Assistant  Chief  of  Staff  for  Installation 
Management,  Base  Realignment  and 
Closure  (BRAC)  Division,  Attn:  DAIM- 
BD,  600  Army  Pentagon,  Washington 
DC  20310-0600,  (703)  601-2418.  For 
information  regarding  a  specific 
property  listed  below,  by  state,  contact 
the  Army  BRAC  Division  at  the  mailing 
address  above  or  at 
ArmyBRAC2005@hqda.army. mil. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended,  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended, 
and  other  public  benefit  conveyance 
authorities,  this  surplus  property  may 
be  available  for  conveyance  to  State  and 
local  governments  and  other  eligible 
entities  for  public  benefit  purposes. 
Notices  of  interest  from  representatives 
of  tbe  homeless,  and  other  interested 
parties  located  in  the  vicinity  of  any 
listed  surplus  property  should  be 
submitted  to  the  recognized  Local 
Redevelopment  Authority  (LRA).  The 
properties  are  listed  by  state.  Additional 
information  for  these  or  any  Army 
BRAC  2005  surplus  property  may  be 
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found  at  http:/ /w'ww.hqda.army. mil/ 
acsimweb/hrac/braco.htm. 

Surplus  Property  List 

1.  Addition 
Indiana 

Newport  Chemical  Depot:  Highway 
63,  Newport,  IN.  47966-0160.  The 
Army’s  Base  Transition  Coordinator  is 
Mr.  Tom  Kutz  whose  e-mail  address  is 
Thomas.kutz@us.army.mil  and  his 
telephone  number  is  (765)  245  4505.  His 
mailing  address  is  Newport  Chemical 
Depot,  P.O.  Box  160,  Newport,  IN 
47966-0160.  The  Vermillion  County 
Economic  Council  has  been  recognized 
as  the  Local  Redevelopment  Authority 
(LRA).  The  LRA  is  located  at  292  North 
Ninth  Street,  Clinton,  IN  47842.  Mr.  Ed 
Cole  can  be  reached  for  information  by 
calling  (765)  832-3870. 

Oregon 

Umatilla  Chemical  Depot:  78798 
Ordinance  Road,  Hermiston,  OR  97838. 
The  Army’s  Base  Transition  Coordinator 
is  Mr.  Phillip  M.  Ferguson  whose 
telephone  number  is  (541)  564-5390 
and  his  e-mail  address  is 
phillip.m.ferguson@us.army.mil.  The 
Umatilla  County  Commissioners  have 
been  recognized  as  the  Local 
Redevelopment  Authority  (LRA). 
Correspondence  to  the  LRA  should  be 
directed  to  Mr.  William  Hansell, 
Executive  Director,  Umatilla  County 
Commissioners,  Umatilla  County 
Courthouse,  216  SE  4th,  Pendleton,  OR 
97801. 

Authority:  This  action  is  authorized  by  the 
Defense  Base  Closure  and  Realignment  Act  of 
1990,  Title  XXIX  of  the  National  Defense 
Authorization  Act  for  Fi.scal  Year  1991,  Pub. 
L.  No.  101-510;  the  Base  Closure  Community 
Redevelopment  and  Homeless  Assistance  Act 
of  1994,  Pub.  L.  No.  103-421;  and  10  U.S.C. 
113. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-27174  Filed  11-14-08;  8;45  am] 
BILLING  CODE  3710-08-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Gray’s  Beach 
Restoration  Project,  Waikiki,  O’ahu,  HI, 
Department  of  the  Army  Regulatory 
File  Number  POH-2007-192 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 

ACTION:  Notice  of  Intent. 


SUMMARY:  In  order  to  establish  a  stable, 
sandy  beach  seaward  of  the  Sheraton 
Waikiki  Hotel,  its  owners  propose  to 
construct  three  T-head  groins  extending 
seaward  from  the  existing  seawall 
which  defines  the  hotel  property 
boundary.  They  propose  to  pump  sand 
from  nearby  marine  deposits  and  place 
it  between  the  groins  to  form  a  protected 
beach.  The  proposed  project  site,  which 
is  within  the  State  of  Hawai’i 
Conservation  District,  would  remain 
state-owned.  The  project  site  is  located 
within  the  navigable  waters  of  the 
United  States  and  the  proposed  activity 
is  subject  to  the  regulatory  jurisdiction 
of  the  U.S.  Army  Corps  of  Engineers. 
DATES:  In  order  to  be  considered  in 
preparation  of  the  DEIS,  comments  and 
suggestions  should  be  received  no  later 
than  30  days  after  publication  of  this 
notice  in  the  Federal  Register. 
ADDRESSES:  Send  written  comments  to 
U.S.  Army  Corps  of  Engineers,  Honolulu 
District;  ATTN;  Regulatory  Branch 
(CEPOH-EC-R/P.  Galloway),  Building 
230;  Fort  Shafter,  HI  96858-5440. 
Facsimile  comments  can  be  sent  to  808- 
438-4060.  Comments  may  also  be 
submitted  via  e-mail  to: 
peter.c.galloway@usace.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  proposed  action 
and  the  Draft  Environmental  Impact 
Statement  (DEIS)  should  be  addressed 
to:  Mr.  Peter  Galloway  (see  ADDRESSES), 
Telephone  808-438-8416. 
SUPPLEMENTARY  INFORMATION:  Kyo-ya 
Hotels  &  Resorts  LP,  which  owns  the 
Sheraton  Waikiki  Hotel  (Sheraton)  and 
the  adjacent  Royal  Hawaiian  Hotel, 
proposes  to  develop  a  stable  sandy 
beach  on  the  abutting  inshore  reef  flat 
fronting  the  Sheraton  in  order  to 
enhance  recreational  and  aesthetic 
enjoyment  of  the  area,  provide 
protection  for  the  backshore  area,  and 
facilitate  lateral  access  along  the 
shoreline.  The  Sheraton  is  presently 
protected  by  a  vertical  seawall, 
constructed  at  the  hotel’s  seaward 
property  line,  which  has  been  in  place 
since  the  1920s.  There  is  presently  very 
little  beach  area  fronting  the  Sheraton, 
which  was  constructed  close  to  the 
seaward  property  line,  making  the  area 
one  of  the  most  constrained  in  Waikiki 
with  respect  to  public  alongshore 
(lateral)  access.  The  narrow  band  of 
sand  fronting  the  Sheraton  seawall 
comes  and  goes,  and  is  typically  under 
water  at  high  tide.  The  site  of  the 
proposed  project  is  owned  by  the  State 
of  Hawai’i  and  is  designated  State  of 
Hawai’i  Gonservation  District  Jand. 

To  create  the  desired  beach,  the 
applicant  propo.ses  to  construct  three 
un-gFOuted,  basalt-rock  T-head  groins 


that  would  span  500  feet  of  shoreline. 
The  stems  of  the  T-head  groins  would 
extend  160  feet  seaward  into  the  inshore 
area  from  the  existing  seawall,  and  the 
T-heads  would  extend  53  feet  to  either 
side  of  each  stem,  at  angles  ranging  from 
90  to  120  degrees.  The  angle  of  each  T- 
head  will  be  established  so  as  to  best 
orient  the  gaps  between  the  heads 
parallel  to  the  average  wave  approach. 
Approximately  15,000  cubic  yards  of 
sand  would  be  pumped  from  nearby 
offshore  deposits  and  placed  between 
and  adjacent  to  the  T-head  groins  to 
create  sections  of  protected  beach.  The 
total  area  of  the  permanent  rock  and 
sand  fill  in  waters  of  the  U.S.  would  be 
approximately  2.7  acres.  The  total  area 
of  dry  beach  (sand  area  above  the  high 
tide  line)  created  would  be 
approximately  1  acre.  In  order  to 
provide  access  for  construction  of  the 
groins,  the  applicant  proposes  to 
construct  temporary  sections  of  rock 
platform,  approximately  20  feet  in 
width,  along  the  seaward  side  of  the 
existing  vertical  concrete  seawall. 

The  proposed  project  would  involve 
work  or  structures  in  or  affecting  the 
course,  condition,  location  or  capacity 
of  navigable  waters  of  the  United  States. 
In  addition,  it  would  involve  the 
discharge  of  dredged  or  fill  material  into 
navigable  waters  of  the  United  States. 
Federal  authorization  of  the  project  will 
therefore  require  issuance  of  a 
Department  of  the  Army  (DA)  permit 
pursuant  to  both  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899  (33 
U.S.C.  403)  and  Section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344). 

In  addition  to  the  no-action 
alternative,  other  alternatives  to  be 
considered  in  the  DEIS  may  include:  (1) 
Project  with  different  size  and/or 
number  of  T-head  groins,  or  other 
structural  designs:  (2)  project  with  groin 
structures  but  no  sand  fill;  and  (3)  sand 
placement  and  replenishment  with  no 
stabilizing  structures. 

Potentially  significant  impacts 
identified  to  date  and  to  be  addressed  in 
the  DEIS  include:  (1)  Conversion  of  an 
inshore  reef  area  to  a  structurally 
protected  sandy  beach;  (2)  loss  of 
foraging  habitat  (algae  beds)  utilized  by 
federally  protected  sea  turtles;  (3) 
changes  in  adjacent  algal  community; 

(4)  changes  in  inshore  water  circulation 
pattern  including  water  residence  time: 

(5)  other,  unforeseen  changes  in 
adjacent  reef  habitat;  (6)  effects  of  sand 
removal  from  seaward  marine  deposits: 
(7)  effects  on  surfing  and  wave 
reflection:  (8)  changes  in  availability  of 
recreation  and  recreational  facilities;  (9) 
changes  in  beach  and  shoreline  access 
and  use;  (10)  setting  of  precedent  for  use 
of  T-head  groins  in  Hawai’i:  (11)  setting 
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of  precedent  for  privately  funded  beach 
restoration  or  creation  on  adjacent 
public  conservation  lands. 

The  decision  whether  to  issue  a  DA 
permit  will  be  based  on  an  evaluation  of 
the  probable  impacts,  including 
cumulative  impacts,  of  the  proposed 
activity  on  the  public  interest.  That 
decision  will  reflect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefit,  which  reasonably  may  be 
expected  to  accrue  from  the  proposal, 
must  be  balanced  against  its  reasonably 
foreseeable  detriments.  All  factors 
which  may  be  relevant  to  the  proposal 
will  be  considered,  including  the 
cumulative  effects  thereof:  among  these 
are  conservation,  economics,  aesthetics, 
general  environmental  concerns, 
wetlands,  historic  values,  fish  and 
wildlife  values,  flood  hazards, 
floodplain  values,  land  u.se,  navigation, 
shoreline  erosion  and  accretion, 
recreation,  water  supply  and 
conservation,  water  quality,  energy 
needs,  safety,  food  and  fiber  production, 
mineral  needs,  considerations  of 
property  ownership  and,  in  general,  the 
*  needs  and  welfare  of  the  people. 
Evaluation  of  the  impact  of  the  activity 
on  the  public  interest  will  include 
application  of  the  guidelines 
promulgated  by  tbe  Administrator, 
Environmental  Protection  Agency  (40 
CFR  part  230). 

The  Corps  will  invite  the  National 
Marine  Fisheries  Service  and  U.S.  Fish 
and  Wildlife  Service  to  be  cooperating 
agencies  in  preparation  of  the  DEIS.  The 
Corps  anticipates  that  consultations  will 
be  required  pursuant  to  provisions  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Section  7  of  the  Endangered  Species 
Act,  and  Section  106  of  the  National 
Historic  Preservation  Act.  Before  a  final 
DA  permit  can  be  issued,  the  applicant 
must  first  obtain  a  Hawai’i  Coastal  Zone 
Management  (CZM)  Program  federal 
consistency  certification  issued  by  the 
State  of  Hawai’i  Department  of 
Business,  Economic  Development  and 
Tourism,  and  a  Clean  Water  Act  Section 
401  Water  Quality  Certification,  or 
waiver  thereof,  issued  by  the  State  of 
Hawai’i  Department  of  Health. 

The  Corps  invites  participation  in  the 
EIS  process  of  affected  federal,  state  and 
local  agencies;  affected  Hawaiian 
organizations,  individuals  and 
practitioners;  and  other  interested 
private  organizations  and  parties.  The 
applicant  has  issued  a  state-level  EIS 
Preparation  Notice  (EISPN)  pursuant  to 
requirements  of  the  Hawai’i  Revised 
Statutes  (HRS  Chapter  343)  stating  that 
the  applicant  anticipates  preparation  of 
a  joint  state  and  federal  EIS  document. 


All  comments  received  in  response  to 
this  NOI  and  the  state  EISPN  will  be 
considered  when  determining  the  scope 
of  the  combined  DEIS.  To  the  extent 
practicable,  federal  and  state 
requirements  will  be  coordinated  in  the 
preparation  of  the  joint  document. 

A  public  scoping  meeting  will  be  held 
on  Wednesday,  December  17,  2008,  at 
the  Waikiki  Community  Center,  310 
Paoakalani  Avenue,  Honolulu,  Hawaii, 
from  6:30  p.m.  until  8:30  p.m.,  to  help 
determine  the  scope  of  analysis  of  the 
proposed  action,  "rhe  scoping  meeting 
will  also  be  announced  in  local  media. 
Interested  parties  are  encouraged  to 
express  their  views  during  the  scoping 
process  and  throughout  the 
development  of  alternatives  and  the 
joint  DEIS.  To  be  most  helpful, 
comments  should  clearly  describe 
specific  environmental  topics  or  issues 
which  the  commenter  believes  the 
document  should  address.  Further 
information  concerning  the  proposed  or 
the  scoping  meeting  may  be  obtained 
from  Peter  C.  Galloway  (see  ADDRESSES). 
The  DEIS  is  expected  to  be  published 
and  circulated  for  review  in  mid-2009. 
and  the  final  EIS  is  expected  to  be 
completed  4  to  6  months  later. 

Dated:  November  7,  2008. 

John  W.  Henderson. 

Major,  U.S.  Army,  Acting  Commander. 

(FR  Doc.  E8-27176  Filed  11-14-08:  8:45  am] 
BILLING  CODE  3720-5S-P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting  Postponed 

agency:  Defense  Nuclear  Facilities 
Safety  Board. 

ACTION:  Notice  of  Public  Meeting 
Postponement. 

SUMMARY:  The  Defen.se  Nuclear 
Facilities  Safety  Board  (Board) 
published  a  document  in  the  Federal 
Register  of  November  5,  2008,  (73  FR 
65838),  as  corrected,  concerning  notice 
of  a  public  hearing  and  meeting  on 
December  5,  2008,  with  regard  to  the 
Department  of  Energy’s  (DOE)  and 
National  Nuclear  Security 
Admini.stration’s  incorporation  of  safety 
into  the  design  and  construction  of  new 
DOE  defense  nuclear  facilities  and  into 
major  modification  of  existing  facilities. 
That  public  hearing  and  meeting  has 
been  postponed.  The  Board  intends  to 
reschedule  the  hearing  and  meeting  and 
will  publish  a  notice  of  the  rescheduled 
date  in  the  Federal  Register  when  that 
date  has  been  determined. 


FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Grosner,  General  Manager, 

Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DG  20004-2901,  (800)  788- 
4016.  This  is  a  toll-free  number. 

Dated:  November  12,  2008. 

A.  [.  Eggenberger, 

Chairman. 

[FR  Doc.  E8-27300  Filed  11-13-08;  11:15  am] 
BILLING  CODE  3670-01-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Overview 
Information:  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training — 
Comprehensive  System  of  Personnel 
Development  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 2009 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  84.129W. 
DATES:  Applications  Available: 
November  17,  2008. 

Deadline  for  Transmittal  of 
Applications:  January  15,  2009. 

Deadline  for  Intergovernmental 
Review:  March  2,  2009. 

Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for — 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  areas  of  personnel 
shortages  in  rehabilitation  as  identified 
by  the  Secretary; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  the  award  of  a  certificate  in 
areas  of  personnel  shortages  in 
rehabilitation  as  identified  by  the 
Secretary;  and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

Priority:  This  priority  is  from  the 
notice  of  final  priority  for  this  program, 
published  in  the  Federal  Register  on 
October  16,  1998  (63  FR  55764). 

Absolute  Priority:  For  FY  2009,  this 
priority  is  an  absolute  priority.  Under  34 
CFR  75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 

This  priority  is: 

Comprehensive  System  of  Personnel 
Development. 

Projects  must — 

(1)  Provide  training  to  currently 
employed  vocational  rehabilitation  (VR) 
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counselors,  including  VR  counselors 
with  disabilities  and  VR  counselors 
representing  ethnic  minorities,  that 
leads  to  an  academic  degree  or  academic 
certificate,  and  can  he  used  to  meet  the 
designated  State  unit  (DSU)  personnel 
standards  required  under  section 
101(a)(7)  of  the  Rehabilitation  Act  of 
1973,  as  amended,  commonly  referred 
to  as  the  Comprehensive  System  of 
Personnel  Development  (CSPD); 

(2)  Provide  the  training  that  is 
required  to  meet  the  qualifications  for 
the  academic  degrees  and  academic 
certificates  specified  in  the  CSPD  plans 
of  the  States  with  which  the  project  will 
be  working:  and 

(3)  Develop  innovative  approaches 
(e.g.,  distance  learning,  competency- 
based  programs)  to  maximize 
participation  in,  and  improve  the 
effectiveness  of,  project  training. 

The  regulations  in  34  CFR  386.31(b) 
require  that  a  minimum  of  75  percent  of 
project  funds  be  used  to  support  student 
scholarships  and  stipends.  The 
regulations  also  provide  that  the 
Secretary  may  waive  this  requirement 
under  certain  circumstances,  e.g.,  when 
a  new  training  program  is  established. 

Program  Authority:  29  U.S.C.  772. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
84,  85,  86,  and  99.  (b)  The  regulations 
for  this  program  in  34  CFR  parts  385 
and  386.  (c)  The  notice  of  final  priority 
published  in  the  Federal  Register  on 
October  16,  1998  (63  FR  55764). 

Note:  The  regulations  in  34  CF’R  part  79 
apply  to  all  applicants  except  Federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR'part  86 
•  apply  to  institutions  of  higher  education 
only; 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$37,766,000  for  the  Rehabilitation 
Training  program  for  FY  2009,  of  which 
we  intend  to  use  an  estimated 
$1,153,571  for  this  competition.  The 
actual  level  of  funding,  if  any,  depends 
on  final  congressional  action.  However, 
we  are  inviting  applications  to  allow 
enough  time  to  complete  thc-grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  A  wards: 
$175,000-$200,000. 

Estimated  Average  Size  of  Awards: 
$190,000 

Ma.ximum  Award:  VVe  will  reject  any 
application  that  proposes  a  budget 
exceeding  $200,000  for  a  single  budget 


period  of  12  months.  The  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services  may  change  the 
maximum  amount  through  a  notice 
published  in  the  Federal  Register. 

Estimated  Number  of  Awards:  6. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  States  and 
public  or  nonprofit  agencies  and 
organizations,  including  Indian  tribes 
and  institutions  of  higher  education. 

2.  Cost  Sharing  or  Matching:  Cost 
sharing  of  at  least  10  percent  of  the  total 
cost  of  the  project  is  required  of  grantees 
under  the  Rehabilitation  Training; 
Rehabilitation  Long-Term  Training 
program  (34  CFR  386.30). 

Note:  Under  34  CFR  75.562(c),  an  indirect 
cost  reimbursement  on  a  training  grant  is 
limited  to  the  recipient’s  actual  indirect 
costs,  as  determined  by  its  negotiated 
indirect  cost  rate  agreement,  or  eight  percent 
of  a  modified  total  direct  cost  base, 
whichever  amount  is  less.  The  eight  percent 
limit  does  not  apply  to  agencies  of  State  or 
local  governments,  including  Federally 
recognized  Indian  tribal  governments,  as 
defined  in  34  CFR  80.3.  Indirect  costs  in 
excess  of  the  eight  percent  limit  may  not  be 
charged  directly,  used  to  satisfy  matching  or 
co.st-sharing  requirements,  or  charged  to 
another  Federal  award. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  You  can  obtain  an  application 
package  via  the  Internet  or  from  the 
Education  Publications  Center  (ED 
Pubs).  To  obtain  a  copy  via  the  Internet, 
use  the  following  address;  http:// 
www.ed.gov/fund/grant/apply/grantaps/ 
index.html.  To  obtain  a  copy  from  ED 
Pubs,  write,  fax,  or  call  the  following: 
Education  Publications  Center,  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone,  toll  free;  1-877-433—7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  call,  toll  free:  1-877-576-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  http://www.ed.gov/pubs/ 
'edpubs.html  or  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

if  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.1 29W. 

Individuals  with  di.sabilities  can 
obtain  a  copy  of  the  application  package 
in  an  accessible  format  [e.g.,  braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  person  or 
team  listed  under  Accessible  Format  in 
section  VIII  of  this  notice. 


2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you. 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  the 
application  narrative  (Part  III)  to  the 
equivalent  of  no  more  than  45  pages, 
using  the  following  standards;  , 

•  A  “page”  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
-graphs. 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(character  per  inch). 

•  U.se  one  of  the  following  fonts: 
Times  New  Roman,  Courier,  Courier 
New,  or  Arial.  An  application  submitted 
in  any  other  font  (including  Times 
Roman  or  Arial  Narrow)  will  not  be 
accepted. 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet:  Part  II.  the  budget 
section,  including  the  narrative  budget 
justification:  Part  IV.  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  the  page 
limit  does  apply  to  all  of  the  application 
narrative  section  (Part  III). 

We  will  reject  your  application  if  you 
exceed  the  page  limit  or  if  you  apply 
other  standards  and  exceed  the 
equivalent  of  the  page  limit. 

3.  Submission  Dates  and  Times: 
Applications  Available:  November  17, 
2008.  Deadline  for  Transmittal  of 
Applications:  january  15,  2009. 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  using  the  Grant.gov  Apply 
site  (Grants.gov).  For  information 
(including  dates  and  times)  about  how 
to  submit  your  application 
electronically,  or  in  paper  format  by 
mail  or  hand  delivery  if  you  qualify  for 
an  exception  to  the  electronic 
submi.ssion  requirement,  please  refer  to 
section  IV.  6.  Olher  Submission 
Requirements  in  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirement.s. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
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under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  in  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice. 

Deadline  for  Intergovernmental 
Review:  March  2.  2009. 

4.  Intergovernmental  Review:  This 
competition  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
competition. 

5.  Funding  Restrictions:  VVe  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  section  in  this  notice. 

6.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications. 

Applications  for  grants  under  the 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training — Comprehensive 
System  of  Personnel  Development 
competition.  CFDA  Number  84.129\V, 
must  be  submitted  electronically  using 
the  Governmentwide  Grants.gov  Apply 
site  at  http://www.Grants.gov.  Through 
this  site,  you  will  be  able  to  download 
a  copy  of  the  application  package, 
complete  it  offline,  and  then  upload  and 
submit  your  application.  You  may  not  e- 
mail  an  electronic  copy  of  a  grant 
application  to  us. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Department  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirement. 

You  may  access  the  electronic  grant 
application  for  the  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training — Comprehensive  System  of 
Personnel  Development  program  at 
http./ /ww'w. Grants. gov.  You  must  search 
for  the  downloadable  application 


package  for  this  competition  by  the 
CFDA  number.  Do  not  include  the 
CFDA  number’s  alpha  suffix  in  your 
search  (e.g.,  search  for  84.129,  not 
84.1 29W). 

Please  note  the  following: 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped.  Yoilt 
application  must  be  fully  uploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants.gov  system  no 
later  than  4:30:00  p.m.,  Washington,  DC 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  by  the  Grants.gov 
sy.stem — after  4:30:00  p.m.,  Washington, 
DC  time,  on  the  application  deadline 
date.  We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements.  When  we  retrieve  your 
application  from  Grants.gov,  we  will 
notify  you  if  we  are  rejecting  your 
application  because  it  was  date  and  time 
stamped  by  the  Grants.gov  system  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  competition 
to  ensure  that  you  submit  your 
application  in  a  timely  manner  to  the 
Grants.gov  system.  You  can  also  find  the 
Education  Submission  Procedures 
pertaining  to  Grants.gov  at  http://e- 
Grants.ed.gov/help/ 
GrantsgovSubmissionProcedures.pdf. 

•  To  submit  your  application  via 
Grants.gov.  you  must  complete  all  steps 
in  the  Grants.gov  registration  process 
(see  http:/ /wM'Vi’. grants.gov/applicants/ 
get_registered.jsp).  These  steps  include 
(1)  registering  your  organization,  a 
multi-part  process  that  includes 
registration  with  the  Central  Contractor 
Registry  (CCR);  (2)  registering  yourself 
as  an  Authorized  Organization 
Representative  (AOR);  and  (3)  getting 
authorized  as  an  AOR  by  your 
organization.  Details  on  these  steps  are 
outlined  in  the  Grants.gov  3-Step 
Registration  Guide  (see  http:// 


wiww. grants.gov/section91 0/ 

Grants. govRegistrationRroch  ure.pdf) . 
You  also  must  provide  on  your 
application  the  same  D-U-N-S  Number 
used  with  this  registration.  Please  note 
that  the  registration  process  may  take 
five  or  more  business  days  to  complete, 
and  you  must  have  completed  all 
registration  steps  to  allow  you  to  submit 
successfully  an  application  via 
Grants.gov.  In  addition  you  will  need  to 
update  your  CCR  registration  on  an 
annual  basis.  This  may  take  three  or 
more  business  days  to  complete. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  the  following 
forms:  Application  for  Federal 
Assistance  (SF  424),  the  Department  of 
Education  Supplemental  Information  for 
SF  424,  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 
Please  note  that  two  of  these  forms — the 
SF  424  and  the  Department  of  Education 
Supplemental  Information  for  SF  424 — 
have  replaced  the  ED  424  (Application 
for  Federal  Education  Assistance). 

•  You  must  attach  any  narrative 
sections  of  your  application  as  files  in 
a  .DOC  (document),  .RTF  (rich  text),  or 
.PDF  (Portable  Document)  format.  If  you 
upload  a  file  type  other  than  the  three 
file  types  specified  in  this  paragraph  or 
submit  a  password-protected  file,  we 
will  not  review  that  material. 

•  Your  electronic  application  must 
comp)ly  with  any  page-limit 
requirements  described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 
Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  e-mail. 
This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  a.ssigned  your 
application  a  PR/ Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application). 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  E.xtension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
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experiencing  problems  submitting  your 
application  through  Grants.gov,  please 
contact  the  Grants.gov  Support  Desk, 
toll  free,  at  1-800-518-4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Case 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30:00  p.m., 
Washington,  DC  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  application  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  in  this  notice  and  provide  an 
explanation  of  the  technical  problem 
you  experienced  with  Grants.gov,  along 
with  the  Grants.gov  Support  Desk  Case 
Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30:00  p.m., 

Washington,  DC  time,  on  the 
application  deadline  date.  The 
Department  will  contact  you  after  a 
determination  is  made  on  whether  your 
application  will  be  accepted. 

Note:  The  extensions  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of,  or  technical  problems  with,  the  Grants.gov 
system.  We  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Grants.gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  application  through 
the  Grants.gov  system  because— 

•  You  do  not  have  access  to  the 
Internet:  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Grants.gov  system;  and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 


exception  prevent  you  from  using  the 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  must  be  postmarked 
no  later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  Beverly  Steburg,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5049,  Potomac 
Center  Plaza  (PGP),  Washington,  DC 
20202-2800.  FAX:  (202)  245-7591. 

"V'our  paper  application  must  be 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications 
by  Mail. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (through  the  U.S.  Postal 
Service  or  a  commercial  carrier)  your 
application  to  the  Department.  You 
must  mail  the  original  and  two  copies 
of  your  application,  on  or  before  the 
application  deadline  date,  to  the 
Department  at  the  applicable  following 
address:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.129W)  LBJ  Basement 
Level  1,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-4260. 

You  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications 
by  Hand  Delivery. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 


hand.  You  must  deliver  the  original  and 
two  copies  of  your  application  by  hand, 
on  or  before  the  application  deadline 
date,  to  the  Department  at  the  following 
address:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.129W)  550  12th 
Street,  SW.,  Room  7041,  Potomac  Center 
Plaza,  Washington,  DC  20202—4260. 

The  Application  Control  Center 
accepts  hand  deliveries  daily  between 
8:00  a.m.  and  4:30:00  p.m.,  Washington, 
DC  time,  except  Saturdays,  Sundays, 
and  Federal  holidays.  Note  for  Mail  or 
Hand  Delivery  of  Paper  Applications:  If 
you  mail  or  hand  deliver  your 
application  to  the  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  1 1  of  the  SF  424 
the  CFDA  number,  including  suffix 
letter,  if  any,  of  the  competition  under 
which  you  are  submitting  your 
application;  and 

(2)  The  Application  Control  Center 
will  mail  to  you  a  notification  of  receipt 
of  your  grant  application.  If  you  do  not 
receive  this  notification  within  15 
business  days  from  the  application 
deadline  date,  you  should  call  the  U.S. 
Department  of  Education  Application 
Control  Center  at  (202)  245-6288. 

V.  Application  Review  Information 

Selection  Criteria:  The  selection 
criteria  for  this  competition  are  from  34 
CFR  75.210  and  34  CFR  386.20  and  are 
listed  in  the  application  package. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
serrd  you  a  Grant  Award  Notification 
(GAN).  We  may  notify  you  informally, 
also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 
information,  as  directed  by  the 
Secretary.  If  you  receive  a  multi-year 
award,  you  must  submit  an  annual 
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performance  report  that  provides  the 
most  current  performance  and  financial 
expenditure  information  as  directed  by 
the  Secretary  under  34  CFR  75.118.  The 
Secretary  may  also  require  more 
ft'equent  performance  reports  under  34 
CFR  75.720(c).  For  specific 
requirements  on  reporting,  please  go  to 
http:/ /vi’ww.ed.gov/ fund/grant/apply/ 
appforms/appforms.html. 

4.  Performance  Measures:  The 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  directs  Federal 
departments  and  agencies  to  improve 
the  effectiveness  of  programs  by 
engaging  in  strategic  planning,  setting 
outcome-related  goals  for  programs,  and 
measuring  program  results  against  those 
goals. 

The  goal  of  the  Rehabilitation 
Services  Administration’s  (RSA) 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training  program  is  to 
increase  the  number  of  qualified  VR 
personnel  working  in  State  VR  agencies 
or  related  agencies.  At  least  75  percent 
of  all  grant  funds  must  be  used  for  direct 
payment  of  student  scholarships.  Each 
grantee  is  required  to  track  students 
receiving  scholarships  and  must 
maintain  information  on  the  cumulative 
support  granted  to  RSA  scholars, 
scholar-debt  in  years,  program 
completion  data  for  each  scholar,  dates 
each  scholar’s  work  begins  and  is 
completed  to  meet  his  or  her  payback 
agreement,  current  home  address,  and 
the  place  of  employment  of  individual 
scholars. 

Grantees  are  required  to  report 
annually  to  RSA  on  these  data  using  the 
RSA  Grantee  Reporting  Form,  OMB# 
1820-0617,  an  electronic  reporting 
system.  The  RSA  Grantee  Reporting 
Form  collects  specific  data  including 
the  number  of  RSA  scholars  entering  the 
rehabilitation  workforce,  the 
rehabilitation  field  each  scholar  enters, 
and  the  type  of  employment  setting  each 
scholar  chooses  (e.g..  State  agency, 
nonprofit  service  provider,  or  practice 
group).  This  form  allows  RSA  to 
measure  results  against  the  goal  of 
increasing  the  number  of  qualified  VR 
personnel  working  in  State  VR  agencies 
or  related  agencies. 

VII.  Agency  Gontact 

For  Further  Information  Contact: 
Beverly  Steburg,  U.S.  Department  of 
Education,  Rehabilitation  Services 
Administration,  400  Maryland  Avenue, 
SW.,  room  5049,  PGP,  Washington,  DG 
20202-2800.  Telephone:  (202)  245-7607 
or  by  e-mail:  Beverly. stebur^ed. gov. 

If  you  use  TDD,  call  the  Federal  Relay 
Service  (FRS),  toll  firee,  at  1-800—877- 
8339. 


VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  accessible  format  [e.g.,  braille,  large 
print,  audiotape,  or  computer  diskette) 
by  contacting  the  Grants  and  Gontracts 
Service  Team,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5075,  PGP,  Washington,  DG 
20202-2550.  Telephone:  (202)  245- 
7363.  If  you  use  a  TDD,  call  the  FRS,  toll 
free,  at  1-800-877-8339. 

^  Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in* 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://vi'v,'w.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DG,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://\\’ww.gpoaccess.gov/nara/ 
index.html. 

Dated;  November  10,  2008. 

Tracy  R.  Justesen, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  E8-27188  Filed  11-14-08;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services  Overview 
Information;  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training — 
Rehabilitation  Counseling;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2009 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  84.129B. 
DATES:  Applications  Available: 
November  17,  2008. 

Deadline  for  Transmittal  of 
Applications:  January  15,  2009. 

Deadline  for  Intergovernmental 
Review:  March  2,  2009. 

Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for — 


(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  areas  of  personnel 
shortages  in  rehabilitation  as  identified 
by  the  Secretary: 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  the  award  of  a  certificate  in 
areas  of  personnel  shortages  in 
rehabilitation  as  identified  by  the 
Secretary;  and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

Priorities:  This  priority  contains  one 
absolute  priority  and  one  invitational 
priority. 

Absolute  Priority:  This  priority  is  from 
the  notice  of  final  priority  for  this 
program,  published  in  the  Federal 
Register  on  January  15,  2003  (68  FR 
2166). 

For  FY  2009,  this  priority  is  an 
absolute  priority.  Under  34  GFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 

This  priority  is: 

Partnership  with  the  State  Vocational 
Rehabilitation  Agency. 

This  priority  supports  projects  that 
will  increase  the  knowledge  of  students 
of  the  role  and  responsibilities  of  the 
vocational  rehabilitation  (VR)  counselor 
and  of  the  benefits  of  counseling  in 
State  VR  agencies.  This  priority  focuses 
attention  on  and  intends  to  strengthen 
the  unique  role  of  rehabilitation 
educators  and  State  VR  agencies  in  the 
preparation  of  qualified  VR  counselors 
by  increasing  or  creating  ongoing 
collaboration  between  institutions  of 
higher  education  and  State  VR  agencies. 

Projects  funded  under  this  priority 
must  include  within  the  degree  program 
information  about  and  experience  in  the 
State  VR  system.  Projects  must  include 
partnering  activities  for  students  with 
the  State  VR  agency  including 
experimental  activities  such  as  formal 
internships  or  practicum  agreements.  In 
addition,  experimental  activities  for 
students  with  community-based 
rehabilitation  service  providers  are 
encouraged. 

Projects  must  include  an  evaluation  of 
the  impact  of  project  activities. 

Within  this  absolute  priority,  we  are 
particularly  interested  in  applications 
that  address  the  following  invitational 
priority. 

Invitational  Priority:  Under  34  GFR 
75.105(c)(1)  we  do  not  give  an 
application  that  meets  this  invitational 
priority  a  competitive  or  absolute 
preference  over  other  applications. 

This  priority  is: 

Distance  Learning. 
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We  are  especially  interested  in 
projects  that  include  a  distance  learning 
component  to  enable  non-traditional 
students  and  students  from  a  broad 
geographic  area  to  enroll  in  the  training 
program.  We  establish  this  invitational 
priority  in  order  to  prepare  more 
students  for  careers  in  State  VR 
agencies. 

Program  Authority:  29  U.S.C.  772. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82,' 
84,  85,  86,  and  99. 

(b)  The  regulations  for  this  program  in 
34  CP’R  parts  385  and  386. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$37,766,000  for  the  Rehabilitation 
Training  program  for  FY  2009,  of  which 
we  intend  to  use  an  estimated 
$3,450,000  for  this  Rehabilitation 
Counseling  competition.  The  actual 
level  of  funding,  if  any,  depends  on 
final  congressional  action.  However,  we 
are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards: 
$100,000-$!  50,000. 

Estimated  Average  Size  of  Awards: 
$137,500. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $150,000  for  a  single  budget 
period  of  12  months.  The  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services  may  change  the 
maximum  amount  through  a  notice 
published  in  the  Federal  Register. 

Estimated  Number  of  Awards:  23. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  States  and 
public  or  nonprofit  agencies  and 
organizations,  including  Indian  tribes 
and  institutions  of  higher  education. 

2.  Cost  Sharing  or  Matching:  Cost 
sharing  of  at  least  10  percent  of  the  total 
cost  of  the  project  is  required  of  grantees 
under  the  Rehabilitation  Training 
program  (34  CFR  386.30). 

Note:  Under  34  CFR  75.562(c),  an  indirect 
cost  reimbursement  on  a  training  grant  is 


limited  to  the  recipient’s  actual  indirect 
costs,  as  determined  by  its  negotiated 
indirect  cost  rate  agreement,  or  eight  percent 
of  a  modified  total  direct  cost  base, 
whichever  amount  is  less.  Indirect  costs  in 
excess  of  the  eight  percent  limit  may  not  be 
charged  directly,  used  to  satisfy  matching  or 
cost-sharing  requirements,  or  charged  to 
another  Federal  award. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  You  can  obtain  an  application 
package  via  the  Internet  or  from  the 
Education  Publications  Center  (ED 
Pubs).  To  obtain  a  copy  via  the  Internet, 
use  the  following  address:  http:// 

WWW. ed.gov/ fu  n  d/ gran  t/ap  ply /gran  taps/ 
index.html.  To  obtain  a  copy  Irom  ED 
Pubs,  write,  fax,  or  call  the  following: 
Education  Publications  Center,  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  call,  toll  free:  1-877-576-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  http://w\\'w.ed.gov/pubs/ 
edpubs.html  or  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.129  B. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  (e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  person  or 
team  listed  under  Alternative  Format  in 
section  VIII  of  this  notice. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition. 

Page  Limit:  The  application  narrative 
(Part  III  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  the 
application  narrative  (Part  III)  to  the 
equivalent  of  no  more  than  45  pages, 
using  the  following  standards: 

•  A  "page”  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 


•  Use  one  of  the  following  fonts: 
Times  New  Roman,  Courier,  Courier 
New,  or  Arial.  An  application  submitted 
in  any  other  font  (including  Times 
Roman  or  Arial  Narrow)  will  not  be 
accepted. 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  the  page 
limit  does  apply  to  all  of  the  application 
narrative  section  (Part  III). 

We  will  reject  your  application  if  you 
exceed  the  page  limit;  or  if  you  apply 
other  standards  and  exceed  the 
equivalent  of  the  page  limit. 

3.  Submission  Dates  and  Times: 

Applications  Available:  November  17, 

2008.  Deadline  for  Transmittal  of 
Applications:  January  15,  2009. 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  using  the  Grants.gov 
Apply  site  (Grants.gov).  For  information 
(including  dates  and  times)  about  how 
to  submit  your  application 
electronically,  or  in  paper  format  by 
mail  or  hand  delivery  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  please  refer  to 
section  IV.  6.  Other  Submission 
Requirements  in  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  in  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice. 

Deadline  for  Intergovernmental 
Review:  March  2,  2009. 

4.  Intergovernmental  Review:  This 
competition  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
competition. 

5.  Funding  Restrictions:  We  reference 
regulations  outlining  funding  * 
restrictions  in  the  Applicable 
Regulations  section  of  this  notice. 

6.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
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competition  must  be  submitted 
electronically  unless  you  qualify  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications. 

Applications  for  grants  under  the 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training,  CFDA  number 
84.129B  must  be  submitted 
electronically  using  the 
Governmentwide  Grants.gov  Apply  site 
at  http://muv.Grants.gov.  Through  this 
site,  you  will  be  able  to  download  a 
copy  of  the  application  package, 
complete  it  offline,  and  then  upload  and 
submit  your  application.  You  may  not  e- 
mail  an  electronic  copy  of  a  grant 
application  to  us. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Department  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirement. 

You  may  access  the  electronic  grant 
application  for  the  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training — Rehabilitation  Counseling 
program  at  http://vuuv.Grants.gov.  You 
must  search  for  the  downloadable 
application  package  for  this  competition 
by  the  CFDA  number.  Do  not  include 
the  CFDA  number’s  alpha  suffix  in  your 
search  (e.g.,  search  for  84.129,  not 
84.129B). 

Please  note  the  following: 

•  When  you  enter  the  Grants.gov  site, 
you  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped.  Your 
application  must  be  fullyploaded  and 
submitted  and  must  be  date  and  time 
stamped  by  the  Grants.gov  system  no 
later  than  4:30:00  p.m.,  Washington.  DC 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  by  the  Grants.gov 
system — after  4:30:00  p.m.,  Washington, 
DC  time,  on  the  application  deadline 
date.  We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements.  When  we  retrieve  your 
application  from  Grants.gov,  we  will 


notify  you  if  we  are  rejecting  your 
application  because  it  was  date  and  time 
stamped  by  the  Grants.gov  system  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants.gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  competition 
to  ensure  that  you  submit  your 
application  in  a  timely  manner  to  the 
Grants.gov  system.  You  can  also  find  the 
Education  Submission  Procedures 
pertaining  to  Grants.gov  at  http://e- 
Grants.ed.gov/help/ 
GrantsgovSubmissionProcedures.pdf. 

•  To  submit  your  application  via 
Grants.gov,  you  must  complete  all  steps 
in  the  Grants.gov  registration  process 
(see  http://\\'W'w.grants.gov/applicants/ 
get_registered.jsp).'These  steps  include 
(1)  Registering  your  organization,  a 
multi-part  process  that  includes 
registration  with  the  Central  Contractor 
Registry  (CCR);  (2)  registering  yourself 
as  an  Authorized  Organization 
Representative  (AOR);  and  (3)  getting 
authorized  as  an  AOR  by  your 
organization.  Details  on  these  steps  are 
outlined  in  the  Grants.gov  3-Step 
Registration  Guide  (see  http:// 

vuuv. grants.gov/section910/ 
Grants.govRegistrationBrochure.pdf). 
You  also  must  provide  on  your 
application  the  same  D-U-N-S  Number 
used  with  this  registration.  Please  note 
that  the  registration  process  may  take 
five  or  more  business  days  to  complete, 
and  you  must  have  completed  all 
registration  steps  to  allow  you  to  submit 
successfully  an  application  via 
Grants.gov.  In  addition  you  will  need  to 
update  your  CCR  registration  on  an 
annual  basis.  This  may  take  three  or 
more  business  days  to  complete. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  the  following 
forms:  Application  for  Federal 
Assistance  (SF  424),  the  Department  of 
Education  Supplemental  Information  for 


SF  424,  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 
Please  note  that  two  of  these  forms — the 
SF  424  and  the  Department  of  Education 
Supplemental  Information  for  SF  424 — 
have  replaced  the  ED  424  (Application 
for  Federal  Education  Assistance), 

•  You  must  attach  any  narrative 
sections  of  your  application  as  files  in 
a  ,DOC  (document),  .RTF  (rich  text),  or 
.PDF  (Portable  Document)  format.  If  you 
upload  a  file  type  other  than  the  three 
file  types  specified  in  this  paragraph  or 
submit  a  password-protected  file,  we 
will  not  review  that  material. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 
Department  then  will  retrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  e-mail. 
This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/ Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application). 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 

Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  your 
application  through  Grants.gov,  please 
contact  the  Grants.gov  Support  Desk, 
toll  free,  at  1-800-518—4726.  You  must 
obtain  a  Grants.gov  Support  Desk  Gase 
Number  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30:00  p.m., 
Washington,  DC  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  de.scribed  elsewhere  in  this 
notice. 

If  you  submit  an  application  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  in  this  notice  and  provide  an 
explanation  of  the  technical  problem 
you  experienced  with  Grants.gov,  along 
with  the  Grants.gov  Support  Desk  Case 
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Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30:00  p.m., 

Washington,  DC  time,  on  the  - 
application  deadline  date.  The 
Department  will  contact  you  after  a 
determination  is  made  on  whether  your 
application  will  be  accepted. 

Note:  The  extensions  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of,  or  technical  problems  with,  the  Grants.gov 
system.  VVe  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Grants.gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  application  through 
the  Grants.gov  system  because — 

•  You  do  not  have  access  to  the 
Internet:  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Grants.gov  system: 

and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 
business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevent  you  from  using  the 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  must  be  postmarked 
no  later  than  two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  Edwin  Powell,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5038,  Potomac 
Genter  Plaza  (PGP),  Washington,  DC 
20202-2800.  FAX:  (202)  245-7591. 

Your  paper  application  must  be 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications 
by  Mail. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (through  the  U.S.  Postal 
Service  or  a  commercial  carrier)  your 
application  to  the  Department.  You 


must  mail  the  original  and  two  copies 
of  your  application,  on  or  before  tbe 
application  deadline  date,  to  the 
Department  at  the  following  address: 
U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.129B),  LBJ  Basement 
Level  1,  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-4260. 

You  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications 
by  Hand  Delivery. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 
hand.  You  must  deliver  the  original  and 
two  copies  of  your  application  by  hand, 
on  or  before  the  application  deadline 
date,  to  the  Department  at  the  following 
address:  U.S.  Department  of  Education, 
Application  Gontrol  Genter,  Attention: 
(CFDA  Number  84.129B).  550  12th 
Street,  SW.,  Room  7041,  Potomac  Center 
Plaza,  Washington,  DC  20202-4260. 

The  Application  Control  Center 
accepts  band  deliveries  daily  between 
8:00  a.m.  and  4:30:00  p.m.,  Wa.shington, 
DC  time,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

Note  for  Mail  or  Hand  Delivery  of  Paper 
Applications:  If  you  mail  or  hand  deliver 
your  application  to  the  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  11  of  the  SF  424  the  CFDA  number, 
including  suffix  letter,  if  any,  of  the 
competition  under  which  you  are  submitting 
your  application;  and 

(2)  The  Application  Control  Center  will 
mail  to  you  a  notification  of  receipt  of  your 
grant  application.  If  you  do  not  receive  this 
notification  within  15  business  days  from  the 
application  deadline  date,  you  should  call 


the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  245- 
6288. 

V.  Application  Review  Information 

Selection  Criteria:  The  selection 
criteria  for  this  competition  are  from  34 
GFR  75.210  and  34  CFR  386.20  and  are 
listed  in  the  application  package. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notification 
(GAN).  We  may  notify  you  informally, 
also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  tbe  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 
information,  as  directed  by  the 
Secretary.  If  you  receive  a  multi-year 
award,  you  must  submit  an  annual 
performance  report  that  provides  the 
most  current  performance  and  financial 
expenditure  information  as  directed  by 
the  Secretary  under  34  GFR  75.118.  The 
Secretary  may  also  require  more 
frequent  performance  reports  under  34 
CFR  75.720(c).  For  specific 
requirements  on  reporting,  please  go  to 
http://www.ed.gov/fund/grant/apply/ 
appforms/appforms.html. 

4.  Performance  Measures:  The 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  directs  Federal 
departments  and  agencies  to  improve 
the  effectiveness  of  programs  by 
engaging  in  strategic  planning,  setting 
outcome-related  goals  for  programs,  and 
measuring  program  results  against  those 
goals. 

The  goal  of  the  Rehabilitation 
Services  Admimstration’s  (RSA) 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training  program  is  to 
increase  the  number  of  qualified  VR 
personnel  working  in  State  VR  agencies 
or  related  agencies.  At  least  75  percent 
of  all  grant  funds  must  be  used  for  direct 
payment  of  student  scholarships.  Each 
grantee  is  required  to  track  students 
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receiving  scholarships  and  must 
maintain  information  on  the  cumulative 
support  granted  to  RSA  scholars, 
scholar-debt  in  years,  program 
completion  data  for  each  .scholar,  dates 
each  scholar’s  work  begins  and  is 
completed  to  meet  his  or  her  payback 
agreement,  current  home  address,  and 
the  place  of  employment  of  individual 
scholars. 

Grantees  are  required  to  report 
annually  to  RSA  on  these  data  using  the 
RSA  Grantee  Reporting  Form.  OMB# 
1820-0617,  an  electronic  reporting 
system.  The  RSA  Grantee  Reporting 
Form  collects  specific  data  including 
the  number  of  RSA  scholars  entering  the 
rehabilitation  workforce,  the 
rehabilitation  field  each  scholar  enters, 
and  the  type  of  employment  setting  each 
scholar  chooses  (e.g..  State  agency, 
nonprofit  service  provider,  or  practice 
group).  This  form  allow's  RSA  to 
measure  results  against  the  goal  of 
increasing  the  number  of  qualified  VR 
personnel  working  in  State  V'R  agencies 
or  related  agencies. 

VTI.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Edwin  Powell,  U.S.  Department  of 
Education,  Rehabilitation  Services 
Administration.  400  Maryland  Avenue, 
SW..  room  5038.  PGP,  Washington,  DC 
20202-2800.  Telephone:  (202)  245-7505 
or  by  e-mail:  Ed\\  in.Po\vell@ed.gov. 

If  you  use  a  TDD,  call  tht  Federal 
Relay  Service  (FRS),  toll  free,  at  1-800- 
877-8339. 

VIII.  Other  Information 

Alternative  Fornwt:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  alternate  format  (e.g,  Braille,  large 
print,  audiotape,  or  computer  diskette) 
by  contacting  the  Grants  and  Contracts 


Service  Team,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5075,  PGP,  Washington,  DC 
20202-2550.  Telephone:  (202)  245- 
7363.  If  you  use  a  TDD,  call  the  FRS,  toll 
free,  at  1-800-877-8339. 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://www.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  w'hich  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202).512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register  .  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  av-ailahle  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Dated:  November  10,  2008. 

Tracy  R.  Justesen, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  E8-27185  Filed  11-14-08:  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services  Overview 
Information;  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2009 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Numbers:  84.129F, 
H.  P.  and  R. 


DATES:  Applications  Available: 
November  17,  2008.  Deadline  for 
Transmittal  of  Applications:  January  15, 
2009.  Deadline  for  Intergovernmental 
Review:  March  2,  2009. 

Full  Text  of  Announcement 
I.  Funding  Opportunity  Description 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for — 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  areas  of  personnel 
shortages  in  rehabilitation  as  identified 
by  the  Secretary; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  the  aw'ard  of  a  certificate  in 
areas  of  personnel  shortages  in 
rehabilitation  as  identified  by  the 
Secretary;  and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

Priorities:  In  accordance  with  34  CFR 
75.ip5(b)(2)(ii),  these  priorities  are  from 
the  regulations  for  this  program  (34  GFR 
386.1). 

Absolute  Priorities:  For  FY  2009  these 
priorities  are  absolute  priorities.  Under 
34  GFR  75.105(c)(3)  we  consider  only 
applications  that  propose  to  provide 
training  in  the  priority  areas  of 
personnel  shortages  listed  in  the 
following  chart. 


CFDA 

numbers 

Priority  area  (maximum  number  of  awards  in  parentheses) 

Maximum 

award 

(see 

below) 

84.129F 

84.129H 

84.129P 

84.129R 

Vocational  Evaluation  And  Work  Adjustment  (3)  . 

Rehabilitation  of  Individuals  Who  Are  Mentally  III  (2)  . 

Rehabilitation  of  Individuals  Who  Are  Blind  or  Have  Vision  Impairments  (4)  . 

Job  Development  And  Job  Placement  Services  to  Individuals  With  Disabilities  (3)  . 

$100,000 

$100,000 

$100,000 

$100,000 

Program  Authority:  29  U.S.C.  772. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80,  81,  82, 
84,  85,  86,  and  99.  (b)  The  regulations 
for  this  program  in  34  CFR  parts  385 
and  386. 


Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 


Estimated  Available  Funds:  The 
Administration  has  requested 
S37. 766.000  for  the  Rehabilitation 
Training  program  for  FY  2009,  of  which 
we  intend  to  use  an  estimated 
Si, 200, 000  for  these  competitions.  The 
actual  level  of  funding,  if  any,  depends 
on  final  congressional  action.  However, 
we  are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
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process  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards:  $70,000- 

$100,000. 

Estimated  Average  Size  of  Awards: 
$95,000. 

Maximum  Award:  We  will  reject  any 
application  that  proposes  a  budget 
exceeding  $100,000  for  a  single  budget 
period  of  12  months.  The  Assistant 
Secretary  for  Special  Education  and 
Rehabilitative  Services  may  change  the 
maximum  amount  through  a  notice 
published  in  the  Federal  Register. 

Estimated  Number  of  Awards:  12. 

Note:  The  Department  i.s  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

III.  Eligibility  Information 

1.  Eligible  Applicants:  States  and 
public  or  nonprofit  agencies  and 
organizations,  including  Indian  tribes 
and  institutions  of  higher  education. 

2.  Cost  Sharing  or  Matching:  Cost 
sharing  of  at  least  10  percent  of  the  total 
cost  of  the  project  is  required  of  grantees 
under  the  Rehabilitation  Training 
program  (34  CFR  386.30). 

Note:  Under  34  CFR  75.562(c),  an  indirect 
cost  reimbursement  on  a  training  grant  is 
limited  to  the  recipient’s  actual  indirect 
co.sts.  as  determined  by  its  negotiated 
indirect  cost  rate  agreement,  or  eight  percent 
of  a  modified  total  direct  cost  base, 
whichever  amount  is  less.  Indirect  costs  in 
excess  of  the  eight  percent  limit  may  not  be 
charged  directly,  used  to  .satisfy  matching  or 
cost-sharing  requirements,  or  charged  to 
another  Federal  award. 

IV.  Application  and  Submission 
Information 

1.  Address  to  Request  Application 
Package:  You  can  obtain  an  application 
package  via  the  Internet  or  from  the 
Education  Publications  Center  (ED 
Pubs).  To  obtain  a  copy  via  the  Internet, 
use  the  following  addre.ss:  http:// 
www.ed.gov/fund/grant/apply/grantaps/ 
index.html.  To  obtain  a  copy  from  ED 
Pubs,  write,  fax,  or  call  the  following: 
Education  Publications  Center,  P.O.  Box 
1398.  Je.ssup,  MD  20794-1398. 
Telephone  (toll  free):  1-877— 433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  call,  toll  free:  1-877-576-7734. 

You  can  contact  ED  Pubs  at  its  Web 
site,  also:  http://www.ed.gov/pubs/ 
edpubs.html  or  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.129  F.  H.  P,  and  R. 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  package 
in  an  accessible  format  (e.g.,  braille. 


large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  person  or 
team  listed  under  Accessible  Format  in 
section  VIII  of  this  notice. 

2.  Content  and  Form  of  Application 
Submission:  Requirements  concerning 
the  content  of  an  application,  together 
with  the  forms  you  must  submit,  are  in 
the  application  package  for  this 
competition.  Page  Limit:  The 
application  narrative  (Part  III  of  the 
application)  is  where  you,  the  applicant, 
address  the  selection  criteria  that 
reviewers  use  to  evaluate  your 
application.  You  must  limit  the 
application  narrative  (Part  III)  to  the 
equivalent  of  no  more  than  45  pages, 
using  the  following  standards: 

•  A  “page”  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12  point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

•  Use  one  of  the  following  fonts: 
Times  New  Roman,  Courier.  Courier 
New,  or  Arial.  An  application  submitted 
in  any  other  font  (including  Times 
Roman  or  Arial  Narrow)  will  not  be 
accepted. 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet:  Part  11.  the  budget 
section,  including  the  narrative  budget 
justification:  Part  IV,  the  assurances  and 
certifications:  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  the  page 
limit  does  apply  to  all  of  the  application 
narrative  section  (Part  III). 

We  will  reject  your  application  if  you 
exceed  the  page  limit  or  if  you  apply 
other  standards  and  exceed  the 
equivalent  of  the  page  limit. 

3.  Submission  Dates  and  Times: 
Applications  Available:  November  17, 
2008.  Deadline  for  Transmittal  of 
Applications:  January  15,  2009. 

Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  using  the  Grants.gov 
Apply  site  (Grants.gov).  For  information 
(including  dates  and  times)  about  how 
to  submit  your  application 
electronically,  or  in  paper  format  by 
mail  or  hand  delivery  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  please  refer  to 
section  IV.  6.  Other  Submission 
Requirements  in  this  notice. 

We  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
requirements. 


Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  VII  in  this  notice.  If 
the  Department  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  application 
process,  the  individual’s  application 
remains  subject  to  all  other 
requirements  and  limitations  in  this 
notice.  Deadline  for  Intergovernmental 
Review:  March  2,  2009. 

4.  Intergovernmental  Review:  This 
competition  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
competition. 

5.  Funding  Restrictions:  We  reference 
regulations  outlining  funding 
restrictions  in  the  Applicable 
Regulations  section  of  this  notice. 

6.  Other  Submission  Requirements: 
Applications  for  grants  under  this 
competition  must  be  submitted 
electronically  unless  you  qualih^  for  an 
exception  to  this  requirement  in 
accordance  with  the  instructions  in  this 
section. 

a.  Electronic  Submission  of 
Applications. 

Applications  for  grants  under  the 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training.  CFDA  number 
84.129F,  H,  P.  or  R  must  be  submitted 
electronically  using  the 
Governmentwide  Grants.gov  Apply  site 
at  http://wn-iy.Grants.gov.  Through  this 
^  site,  you  will  be  able  to  download  a 
copy  of  the  application  package, 
complete  it  offline,  and  then  upload  and 
submit  your  application.  You  may  not  e- 
mail  an  electronic  copy  of  a  grant 
application  to  us. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  submission  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Department  that  you 
qualify  for  one  of  these  exceptions. 
Further  information  regarding 
calculation  of  the  date  that  is  two  weeks 
before  the  application  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Requirement. 

You  may  access  the  electronic  grant 
application  for  the  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training  program  at  http:// 
www.Grants.gov.  You  must  search  for 
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the  downloadable  application  package 
for  this  program  or  competition  by  the 
CFDA  number.  Do  not  include  the 
CFDA  number’s  alpha  suffix  in  your 
search  (e.g.,  search  for  84.129,  not 
84.129F,  H,  P,  or  R). 

Please  note  the  following: 

•  When  you  enter  the  Grants.gov  site, 
vou  will  find  information  about 
submitting  an  application  electronically 
through  the  site,  as  well  as  the  hours  of 
operation. 

•  Applications  received  by  Grants.gov 
are  date  and  time  stamped,  "your 
application  must  be  fully  uploaded  and 
submitted,  and  must  be  date  and  time 
stamped  by  tbe  Grants.gov  system  no 
later  than  4:30:00  p.m.,  Washington.  DC 
time,  on  the  application  deadline  date. 
Except  as  otherwise  noted  in  this 
section,  we  will  not  accept  your 
application  if  it  is  received — that  is,  date 
and  time  stamped  by  the  Grants.gov 
.system  later  than  4:30:00  p.m., 
Washington,  DC  time,  on  the 
application  deadline  date.  We  do  not 
consider  an  application  that  does  not 
comply  with  the  deadline  requirements. 
When  we  retrieve  your  application  from 
Grants.gov,  we  will  notify  you  if  we  are 
rejecting  your  application  because  it 
was  date  and  time  stamped  by  the 
Grants.gov  system  after  4:30:00  p.m., 
Washington,  DC  time,  on  the 
application  deadline  date. 

•  The  amount  of  time  it  can  take  to 
upload  an  application  will  vary 
depending  on  a  variety  of  factors, 
including  the  size  of  the  application  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  recommend  that 
you  do  not  wait  until  the  application 
deadline  date  to  begin  the  submission 
process  through  Grants,gov. 

•  You  should  review  and  follow  the 
Education  Submission  Procedures  for 
submitting  an  application  through 
Grants.gov  that  are  included  in  the 
application  package  for  this  competition 
to  ensure  that  you  submit  your 
application  in  a  timely  manner  to  the 
Grants.gov  system.  You  can  also  find  the 
Education  Submission  Procedures 
pertaining  to  Grants.gov  at  http://e- 
Grants.ed.gov/help/ 
GrantsgovSubmissionProcedures.pdf. 

•  To  submit  your  application  via 
Grants.gov,  you  must  complete  all  steps 
in  the  Grants.gov  registration  process 
(see  http:/ /w-ww.grants. gov/applicants/ 
getjregistered.jsp).  These  steps  include 
(1)  Registering  your  organization,  a 
multi-part  process  that  includes 
registration  with  the  Gentral  Gontractor 
Registry  (GGR);  (2)  registering  yourself 
as  an  Authorized  Organization 
Representative  (AOR);  and  (3)  getting 
authorized  as  an  AOR  by  your 
organization.  Details  on  these  steps  are 


outlined  in  the  Grants.gov  3— Step 
Registration  Guide  (see  http:// 
w'w'w. grants.gov/section91 0/ 
Grants.govRegistrationBrochure.pdf). 
You  also  must  provide  on  your 
application  the  same  D-U-N-S  Number 
used  with  tbis  registration.  Please  note 
that  the  regi.stration  process  may  take 
five  or  more  business  days  to  complete, 
and  you  must  have  completed  all 
registration  steps  to  allow  you  to  submit 
successfully  an  application  via 
Grants.gov,  In  addition  you  will  need  to 
update  your  GGR  registration  on  an 
annual  basis.  Tbis  may  take  three  or 
more  business  days  to  complete. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  qualify  for 
an  exception  to  the  electronic 
submission  requirement,  as  described 
elsewhere  in  this  section,  and  submit 
your  application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  all  information 
you  typically  provide  on  tbe  following 
forms:  Application  for  Federal 
Assistance  (SF  424).  the  Department  of 
Education  Supplemental  Information  for 
SF  424,  Budget  Information — Non- 
Gonstruction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 
Please  note  that  two  of  these  forms — the 
SF  424  and  the  Department  of  Education 
Supplemental  Information  for  SF  424 — 
have  replaced  the  ED  424  (Application 
for  Federal  Education  Assistance). 

•  You  must  attach  any  narrative 
sections  of  your  application  as  files  in 
a  .DOC  (document),  .RTF  (rich  text),  or 

■  PDF  (Portable  Document)  format.  If  you 
upload  a  file  type  other  than  the  three 
file  types  specified  in  this  paragraph  or 
submit  a  password-protected  file,  we 
will  not  review  that  material. 

•  Your  electronic  application  must 
comply  with  any  page-limit 
requirements  described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  Grants.gov  only,  not 
receipt  by  the  Department.)  The 
Department  then  wilfretrieve  your 
application  from  Grants.gov  and  send  a 
second  notification  to  you  by  e-mail. 
This  second  notification  indicates  that 
the  Department  has  received  your 
application  and  has  assigned  your 
application  a  PR/ Award  number  (an  ED- 
specified  identifying  number  unique  to 
your  application). 

•  We  may  request  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 


Application  Deadline  Date  Extension 
in  Case  of  Technical  Issues  with  the 
Grants.gov  System:  If  you  are 
experiencing  problems  submitting  your 
application  through  Grants.gov,  please 
contact  the  Grants.gov  Support  Desk  at 
1-800-518—4726.  You  mu.st  obtain  a 
Grants.gov  Support  Desk  Gase  Number 
and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  Grants.gov  system,  we  will  grant  you 
an  extension  until  4:30:00  p.m., 
Washington,  DC  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronically  or  by 
hand  delivery.  You  also  may  mail  your 
application  by  following  the  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  application  after 
4:30:00  p.m.,  Washington,  DC  time,  on 
the  application  deadline  date,  please 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  VII  in  this  notice  and  provide  an 
explanation  of  the  technical  problem 
you  experienced  with  Granls.gov,  along 
with  the  Grants.gov  Support  Desk  Case 
Number.  We  will  accept  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:30:00  p.m., 

VVashington,  DC  time,  on  tbe 
application  deadline  date.  The 
Department  will  contact  you  after  a 
determination  is  made  on  whether  your 
application  will  be  accepted. 

Note:  The  extensions  to  which  we  refer  in 
this  section  apply  only  to  the  unavailability 
of.  or  technical  problems  with,  the  Grants. gov 
system.  We  will  not  grant  you  an  extension 
if  you  failed  to  fully  register  to  submit  your 
application  to  Grants.gov  before  the 
application  deadline  date  and  time  or  if  the 
technical  problem  you  experienced  is 
unrelated  to  the  Grants.gov  system. 

Exception  to  Electronic  Submission 
Requirement:  You  qualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
application  in  paper  format,  if  you  are 
unable  to  submit  an  appfication  through 
the  Grants.gov  svstem  because — 

•  You  do  not  have  access  to  the 
Internet:  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Grants.gov  system: 

and 

•  No  later  than  two  weeks  before  the 
application  deadline  date  (14  calendar 
days  or,  if  the  fourteenth  calendar  day 
before  the  application  deadline  date 
falls  on  a  Federal  holiday,  the  next 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Notices 


67859 


business  day  following  the  Federal 
holiday),  you  mail  or  fax  a  written 
statement  to  the  Department,  explaining 
which  of  the  two  grounds  for  an 
exception  prevent  you  from  using  the 
Internet'to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Department,  it  must  he  postmarked 
no  later  than'two  weeks  before  the 
application  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  application  deadline  date. 

Address  and  mail  or  fax  your 
statement  to:  Theresa  DeVaughn,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  5045,  Potomac 
Center  Plaza  (PCP),  Washington,  DC 
20202-2800.  FAX:  (202)  245-7591. 

Your  paper  application  must  be 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instructions  described 
in  this  notice. 

b.  Submission  of  Paper  Applications 
by  Mail. 

If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (through  the  U.S.  Postal 
Service  or  a  commercial  carrier)  your 
application  to  the  Department.  You 
must  mail  the  original  and  two  copies 
of  your  application,  on  or  before  the 
application  deadline  date,  to  the 
Department  at  the  following  address: 
U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.129F,  H,  P,  or  R),  LBJ 
Basement  Level  1,  400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
4260. 

You  must  show  proof  of  mailing 
consisting  of  one  of  the  following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary  of  the  U.S. 
Department  of  Education. 

If  you  mail  your  application  through 
the  U.S.  Postal  Service,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

If  your  application  is  postmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  application. 

Note:  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  you  should  check 
with  your  local  post  office. 

c.  Submission  of  Paper  Applications 
by  Hand  Delivery. 


If  you  qualify  for  an  exception  to  the 
electronic  submission  requirement,  you 
(or  a  courier  service)  may  deliver  your 
paper  application  to  the  Department  by 
hand.  You  must  deliver  the  original  and 
two  copies  of  your  application  by  hand, 
on  or  before  the  application  deadline 
date,  to  the  Department  at  the  following 
address:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  Number  84.129F,  H,  P,  or  R),  550 
12th  Street,  SW.,  Room  7041,  Potomac 
Center  Plaza,  Washington,  DC  20202- 
4260. 

The  Application  Control  Center 
accepts  hand  deliveries  daily  between 
8:00  a.m.  and  4:30:00  p.m.,  Washington, 
DC  time,  except  Saturdays,  Sundays, 
and  Federal  holidays. 

Note  for  Mail  or  Hand  Delivery  of  Paper 
Applications:  If  you  mail  or  hand  deliver 
your  application  to  the  Department — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the  Department — in 
Item  11  of  the  SF  424  the  CFDA  number, 
including  suffix  letter,  if  any,  of  the 
competition  under  which  you  are  submitting 
your  application:  and 

(2)  The  Application  Control  Center  will 
mail  to  you  a  notification  of  receipt  of  your 
grant  application.  If  you  do  not  receive  this 
notification  within  15  business  days  from  the 
application  deadline  date,  you  should  call 
the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  245- 
6288. 

V.  Application  Review  Information 

Selection  Criteria:  The  selection 
criteria  for  this  competition  are  from  34 
CFR  75.210  and  34  CFR  386.20  and  are 
listed  in  the  application  package. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  application 
is  successful,  we  notify  your  U.S. 
Representative  and  U.S.  Senators  and 
send  you  a  Grant  Award  Notification 
(GAN).  We  may  notify  you  informally, 
also. 

If  your  application  is  not  evaluated  or 
not  selected  for  funding,  we  notify  you. 

2.  Administrative  and  National  Policy 
Requirements:  We  identify 
administrative  and  national  policy 
requirements  in  the  application  package 
and  reference  these  and  other 
requirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  these  and  other 
specific  conditions  in  the  GAN.  The 
GAN  also  incorporates  your  approved 
application  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  At  the  end  of  your 
project  period,  you  must  submit  a  final 
performance  report,  including  financial 


information,  as  directed  by  the 
Secretary.  If  you  receive  a  multi-year 
award,  you  must  submit  an  annual 
performance  report  that  provides  the 
most  current  performance  and  financial 
expenditure  information  as  directed  by 
the  Secretary  under  34  CFR  75.118.  The 
Secretary  may  also  require  more 
frequent  performance  reports  under  34 
CFR  75.720(c).  For  specific 
requirements  on  reporting,  please  go  to 
http:/ lwww.ed.gov/fund/grant/apply/ 
appforms/appforms.html. 

4.  Performance  Measures:  The 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  directs  Federal 
departments  and  agencies  to  improve 
the  effectiveness  of  programs  by 
engaging  in  strategic  planning,  setting 
outcome-related  goals  for  programs,  and 
measuring  program  results  against  those 
goals. 

The  goal  of  the  Rehabilitation 
Services  Administration’s  (RSA) 
Rehabilitation  Training:  Rehabilitation 
Long-Term  Training  program  is  to 
increase  the  number  of  qualified  VR 
personnel  working  in  State  VR  agencies 
or  related  agencies.  At  least  75  percent 
of  all  grant  funds  must  be  used  for  direct 
payment  of  student  scholarships.  Each 
grantee  is  required  to  track  students 
receiving  scholarships  and  must 
maintain  information  on  the  cumulative 
support  granted  to  RSA  scholars, 
scholar-debt  in  years,  program 
completion  data  for  each  scholar,  dates 
each  scholar’s  work  begins  and  is 
completed  to  meet  his  or  her  payback 
agreement,  current  home  address,  and 
the  place  of  employment  of  individual 
scholars. 

Grantees  are  required  to  report 
annually  to  RSA  on  these  data  using  the 
RSA  Grantee  Reporting  Form,  OMB# 
1820-0617,  an  electronic  reporting 
system.  The  RSA  Grantee  Reporting 
Form  collects  specific  data  including 
the  number  of  RSA  scholars  entering  the 
rehabilitation  workforce,  the 
rehabilitation  field  each  scholar  enters, 
and  the  type  of  employment  setting  each 
scholar  chooses  (e.g..  State  agency, 
nonprofit  service  provider,  or  practice 
group).  This  form  allows  RSA  to 
measure  results  against  the  goal  of 
increasing  the  number  of  qualified  VR 
personnel  working  in  State  VR  agencies 
or  related  agencies. 

VII.  Agency  Contact 

FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  DeVaughn,  U.S.  Department  of 
Education,  Rehabilitation  Services 
Administration,  400  Maryland  Avenue, 
SW.,  Room  5045,  PCP,  Washington.  DC 
20202-2800.  Telephone:  (202)  245-7321 
or  by  e-mail:  Theresa.Devaughn@ed.gov. 
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If  you  use  TDD,  call  the  Federal  Relay 
Service  (FRS),  toll  free,  at  1-800-877- 
8339. 

VIII.  Other  Information 

Accessible  Format:  Individuals  with 
disabilities  can  obtain  this  document 
and  a  copy  of  the  application  package  in 
an  accessible  format  (e.g.,  braille,  large 
print,  audiotape,-  or  computer  diskette) 
bv  contacting  the  Grants  and  Contracts 
Service  Team,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  5075,  PGP,  Washington,  DC 
20202-2550.  Telephone:  (202)  245- 
7363.  If  you  use  a  TDD,  call  the  FRS,  toll 
free,  at  1-800-877-8339. 

Electronic  Access  to  This  Document: 
You  can  view  this  document,  as  well  as 
all  other  documents  of  this  Department 
published  in  the  Federal  Register,  in 
text  or  Adobe  Portable  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  http://i\'\nv.ed.gov/news/ 
fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  acpess  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://w\\’w. gpoaccess.gov/nara/ 
index.html. 

Dated:  November  10,  2008. 

Tracy  R.  lustesen. 

.  Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc  E8-27191  Filed  11-14-08;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
[Docket  No.  PP-305] 

Record  of  Decision;  Montana  Alberta 
Tie  Ltd. 

AGENCY:  Office  of  Electricity  Delivery 
and  Energy  Reliability  (OE),  Department 
of  Energy  (DOE). 

ACTION:  Record  of  Decision  (ROD). 

SUMMARY:  DOE  announces  its  decision 
to  issue  a  Presidential  permit  to 
Montana  Alberta  Tie  Ltd.  to  construct, 
operate,  maintain,  and  connect  a  new 
single-circuit  230,000-volt  (230-kV) 
electric  transmission  line  across  the 
U.S.-Canada  border  near  Cut  Bank, 
Montana,  along  the  preferred  alternative 
identified  in  the  EIS,  with  the 
environmental  mitigation  measures  and 


electric  reliability  conditions  noted 
below.  The  environmental  impacts  that 
would  be  associated  with  the  line  were 
analyzed  in  the  Environmental  Impact 
Statement  for  the  Montana  Alberta  Tie 
Ltd.  (MATE)  230-kV  Transmission  Line 
(DOE/EIS-0399,  MATE  EIS).  The 
transmission  line,  known  as  the  MATE 
Project,  would  originate  at  an  existing 
NorthVVestern  Energy  (NWE)  230-kV  - 
Switchyard  at  Great  Falls,  Montana,  and 
extend  north  to  a  new  substation  to  be 
constructed  northeast  of  Lethbridge, 
Alberta,  Canada.  Approximately  130 
miles  of  the  203-mile  long  transmission 
'  line  would  be  constructed  in  the  United 
States. 

In  reaching  this  decision,  DOE 
considered  the  low  environmental 
impacts  in  the  United  States  from 
constructing,  operating,  maintaining, 
and  connecting  the  proposed  . 
international  transmission  line,  the 
absence  of  adverse  impacts  to  the 
reliability  of  the  U.S.  electric  power 
supply  system,  the  absence  of  major 
issues  of  concern  to  the  public,  and  the 
favorable  recommendations  of  the 
Departments  of  State  and  Defense. 

DOE  has  prepared  this  ROD  in 
accordance  with  the  regulations  of  the 
Council  on  Environmental  Quality  (40 
CFR  Parts  1500-1508)  for  implementing 
the  National  Environmental  Policy  Act 
(NEPA),  and  DOE’s  NEPA  Implementing 
Procedures  (10  CFR  Part  1021). 
ADDRESSES:  The  Final  EIS  is  available 
on  the  DOE  NEPA  Web  site  at  http:// 
www.gc.energy.gov/NEPA/.  This  ROD 
also  will  be  available  on  the  same  DOE 
NEPA  Web  site  and  on  the  OE  Web  site 
at  http://www.oe.energy.gov/ 
permits_pending.htm.  In  addition,  this 
ROD  may  be  requested  by  contacting 
Mrs.  Ellen  Russell,  Senior  Project 
Manager,  Office  of  Electricity  Delivery 
and  Energy  Reliability,  U.S.  Department 
of  Energy,  OE-20,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
by  telephone  at  202-586-9624,  by 
facsimile  at  202-586-8008,  or  at 
EUen.Russell@hq.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  the  MATE 
EIS,  contact  Ellen  Russell  as  indicated 
in  the  ADDRESSES  section  above.  For 
general  information  on  the  DOE  NEPA 
process,  contact  Ms.  Carol  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Compliance,  GC-20,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
by  telephone  at  202-586—4600,  or  leave 
a  message  at  800—472-2756. 
SUPPLEMENTARY  INFORMATION:  DOE  and 
the  State  of  Montana  Department  of 
Environmental  Quality  (DEQ)  are  the 
lead  agencies  in  the  preparation  of  the 
State  of  Montana  Final  EIS  and  DOE 


Federal  Final  EIS,  entitled 
Environmental  Impact  Statement  for  the 
Montana  Alberta  Tie  Ltd.  (MATL)  230- 
kV  Transmission  Line  (DOE/EIS— 0399, 
MATL  EIS).  The  Bureau  of  Land 
Management  (BLM),  U.S.  Department  of 
the  Interior,  is  a  cooperating  agency. 

Background 

Executive  Order  (E.O.)  10485 
(September  9, 1953),  as  amended  by 
E.O.  12038  (February  7,  1978),  requires 
that  a  Presidential  permit  be  issued  by 
DOE  before  electric  transmission 
facilities  may  be  constructed,  operated, 
maintained,  or  connected  at  the  U.S. 
international  border.  ^  DOE  may  issue  or 
amend  a  permit  if  it  determines  that  the 
permit  is  in  the  public  interest  and  after 
obtaining  favorable  recommendations 
from  the  U.S.  Departments  of  State  and 
Defense.  In  determining  whether 
issuance  of  a  permit  for  a  proposed 
action  is  in  the  public  interest,  DOE 
considers  the  environmental  impacts  of 
the  proposed  project  pursuant  to  NEPA, 
determines  the  project’s  impact  on 
electric  reliability  by  ascertaining 
whether  the  proposed  project  would 
adversely  affect  the  operation  of  the  U.S. 
electric  power  sup'ply  system  under 
normal  and  contingency  conditions,  and 
considers  any  other  factors  that  DOE 
believes  are  relevant  to  the  public 
interest. 

MATL,  a  private  Canadian 
corporation  owned  by  Tonbridge  Power, 
is  proposing  to  construct  and  operate  an 
international  230-kV,  alternating  current 
merchant  (i.e.,  private)  transmission  line 
that  would  originate  at  the  existing 
NWE  230-kV  Switchyard  at  Great  Falls, 
Montana,  and  extend  north  to  a  new 
substation  to  be  constructed  northeast  of 
Lethbridge,  Alberta,  Canada.  The  line 
would  cross  the  U.S.-Canada 
international  border  north  of  Cut  Bank, 
Montana.  Approximately  130  miles  of 
the  203-mile  long  transmission  line  are 
proposed  to  be  constructed  in  the 
United  States.  The  proposed  line  would 
be  constructed  and  owned  by  MATL.  It 
would  be  part  of  the  Western 
Interconnection  (western  grid)  A 


’  The  authority  to  administer  the  International 
Electricity  Regulatory  Program  through  the 
regulation  of  electricity  exports  and  the  issuance  of 
Presidential  permits  has  been  delegated  to  the 
Assistant  Secretary  for  Electricity  Delivery  and 
Energy  Reliability  in  Redelegation  Order  No.  00- 
002 JOC  issued  on  May  29,  2008. 

2 There  are  three  distinct  power  grids  or 
"interconnections”  within  the  United  States:  the 
Eastern  Interconnection,  the  Western 
Interconnection,  and  the  Electric  Reliability  Council 
of  Texas.  The  three  interconnections  are  electrically 
independent  from  each  other  except  for  a  few  low 
capacity  direct  current  transmission  lines  that 
loosely  link  them.  Within  each  interconnection, 
electricity  is  produced  the  instant  it  is  used,  and 
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phase  shifting  transformer  would  he 
installed  at  the  substation  near 
Lethbridge  to  control  the  direction  of 
power  flows  on  the  line. 

Before  constructing  and  operating  the 
proposed  transmission  line,  MATL  must 
obtain  a  Presidential  permit  from  DOE 
(10  CFR  205.320,  et  seq.)  and  a 
Certificate  of  Compliance  (certificate) 
from  DEQ  under  the  Montana  Major 
Facility  Siting  Act  (MFSA)(75-20-101, 
et  seq.,  Montana  Code  Annotated).  In 
October  2005,  MATL  applied  to  DOE  for 
a  Presidential  permit  and  to  DEQ  for  a 
certificate. 

NEPA  Review 

Because  of  the  similarities  in  NEPA 
and  the  Montana  Environmental  Policy 
Act  (MEPA)  requirements,  DOE  and 
DEQ  (the  “agencies”)  cooperated  in  the 
preparation  of  a  single  environmental 
review  document  that  would  satisfy 
both  Federal  and  State  requirements. 
Initially,  DOE  considered  an 
.environmental  assessment  (EA)  to  be  the 
appropriate  level  of  review  under  NEPA 
while  DEQ  considered  the  appropriate 
level  of  review  under  MEPA  to  be  an 
EIS.  DOE  issued  a  Notice  of  Intent  to 
Prepare  an  Environmental  Assessment 
and  to  Conduct  Public  Scoping 
Meetings  and  Notice  of  Floodplain  and 
Wetlands  Involvement  in  the  Federal 
Register  on  November  18,  2005  (70  FR 
69962).  Three  scoping  meetings  were 
held  in  December  2005,  and  in  March 
2007  the  agencies  published  a  document 
titled  Draft  Environmental  Impact 
Statement  for  the  Montana  Alberta  Tie 
Ltd.  (MATL)  230-kV  Transmission  Line 
that  served  as  a  Draft  EIS  for  DEQ  and 
an  EA  for  DOE.  Comments  received  on 
that  document  during  the  55-day  public 
comment  period  indicated  that 
additional  analysis  was  required  to 
address  land  use  and  potential  effects 
on  farming  caused  by  the  MATL  line 
and  also  to  account  for  changes  to  State 
tax  law  that  took  place  in  Montana’s 
April  2007  special  legislative  session. 
Based  on  this  new  information,  DOE 
determined  that  an  EISTvas  now 
required  to  properly  assess  the 
environmental  impacts. 

On  June  7,  2007,  DOE  published  a 
Notice  of  Intent  to  Prepare  an  EIS  and 
to  Conduct  Scoping  in  the  Federal 
Register  (72  FR  31569)  and  invited 
additional  comments  for  a  30-day 
period.  On  July  27,  2007,  MATL 
submitted  to  BLM  an  Application  for 
Transportation  and  Utility  Systems  and 
Facilities  on  Federal  Land.  On 
September  6,  2007,  DOE  invited  BLM  to 
participate  as  a  cooperating  agency  in 


flow.s  over  virtually  all  transmission  lines  from 
generators  to  customer  loads.  - 


the  preparation  of  the  EIS  in  order  to 
address  BLM’s  authority  to  consider 
whether  to  approve  MATL’s  request  for 
a  right-of-way  grant  to  cross  Federal 
lands  managed  by  BLM  and  the 
proposed  project’s  relationship  to 
relevant  BLM  land  use  plans.  On 
October  12,  2007,  BLM  agreed  to  be  a 
cooperating  agency. 

On  February  15,  2008,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
published  a  Notice  of  Availability  of  the 
Draft  EIS  in  the  Federal  Register  (73  FR 
8869),  which  began  a  45-day  public 
comment  period  that  ended  on  March 
31,  2008.  During  the  comment  period, 
the  agencies  hosted  three  public 
hearings  during  which  the  public  was 
invited  to  submit  both  oral  and  written 
comments.  The  agencies  also  accepted 
written  comments  from  the  public 
throughout  the  comment  period. 

All  comments  received  on  the  Draft 
EIS  were  considered  in  the  preparation 
of  the  Final  EIS.  The  agencies  issued  the 
Final  EIS  for  the  MATL  230-kV 
transmission  line  in  September  2008.  A 
notice  of  availability  of  the  Final  EIS 
was  published  by  EPA  in  the  Federal 
Register  on  October  3,  2008  (73  FR 
57619). 

Alternatives  Considered 

The  EIS  evaluated  the  international 
transmission  line  as  proposed  by  MATL, 
the  No  Action  alternative,  and  two 
additional  action  alternatives,  plus 
several  Local  Routing  Options  and 
minor  variations  to  the  Local  Routing 
Options. 

The  No  Action  alternative  was 
designated  Alternative  1.  Under  this 
alternative  DOE  would  not  grant  a 
Presidential  permit  and  DEQ  would  not 
grant  a  certificate  and,  therefore,  the 
proposed  MATL  international 
transmission  line  would  not  be 
constructed.  This  alternative  reflects  the 
status  quo  and  serves  as  a  benchmark 
against  which  MATL’s  proposal  and 
other  action  alternatives  are  evaluated. 
Since  under  the  No  Action  alternative 
MATL’s  proposed  transmission  line 
would  not  be  built,  implementation  of 
the  No  Action  alternative  would  not 
cause  impacts  to  the  environment  that 
the  construction  and  operation  of  the 
proposed  transmission  line  would. 
Therefore,  the  No  Action  alternative  is 
the  environmentally  preferable 
alternative. 

The  transmission  line  project  as 
proposed  by  the  applicant  was 
designated  Alternative  2.  Under  this 
alternative  MATL  would  construct  and 
operate  a  230-kV  transmission  line  in  a 
129.9-mile-long  corridor  between  Great 
Falls,  Montana,  and  the  U.S. -Canada 
border,  connecting  across  that  border  to 
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the  portion  of  the  line  to  be  constructed 
in  Alberta,  Canada.  The  interconnection 
of  the  line  north  of  Great  Falls  would 
require  NWE  to  enlarge  its  existing  230- 
kV  Great  Falls  Switchyard  to 
accommodate  the  new  line  and  other 
potential  future  lines.  The  MATL  line 
would  extend  fi'om  the  expanded  Great 
Falls  Switchyard  to  a  new  substation 
that  MATL  would  construct  on 
agricultural  land  approximately  10 
miles  south  of  Cut  Bank,  Montana.  From 
that  point  the  line  would  continue  north 
to  the  U.S.-Canada  border  at  the  western 
edge  of  the  Red  Creek  Oil  Field.  The 
proposed  line  would  occupy  a  105-foot¬ 
wide  right-of-way  within  a  500-foot- 
wide  area  that  was  analyzed  in  the  EIS. 
The  typical  span  between  support 
structures  would  be  about  800  feet,  but 
could  range  from  500  feet  to  1,600  feet 
depending  upon  the  topography.  Metal 
monopole  support  structures  would  be 
used  on  about  56  miles  of  the  line  where 
it  would  cross  cropland  and 
Conservation  Reserve  Program  (CRP) 
land  diagonally.  On  the  remaining  74 
miles  wooden  H-frame  structures  would 
be  used. 

Alternative  3  was  developed  by 
MATL  in  response  to  a  siting  criterion 
under  MFSA  that  gives  consideration  to 
paralleling  existing  utility  corridors. 
Under  this  alternative  a  121.6-mile-long 
transmission  line  would  be  built  in  a 
corridor  that  would  generally  parallel  an 
existing  115-kV  transmission  line  along 
the  entire  route  from  the  230-kV  Great 
Falls  Switchyard  to  a  new  substation 
near  Cut  Bank.  From  this  substation 
Alternative  3  would  continue  north, 
crossing  the  border  approximately  4 
miles  west  of  the  border  crossing  for 
Alternative  2.  Alternative  3  would  be 
similar  in  most  other  respects  to 
Alternative  2,  but  it  would  use  only  H- 
frame  structures  for  the  entire  length  of 
the  line. 

Alternative  4  was  developed  by  the 
agencies  to  address  public  concerns 
raised  during  the  EIS  process.  It  was 
designed  to  reduce  transmission  line 
interference  with  farming  activities  and 
reduce  the  proximity  to  residences.  This 
alternative  would  be  the  longast  of  the 
three  action  alternatives  at  139.6  miles. 
The  alignment  would  use  portions  of 
the  Alternative  2  alignment  from  north 
of  Conrad  to  the  Montana-Alberta 
border,  but  in  other  areas  it  would 
maximize  the  use  of  range  and  pasture 
land  in  order  to  avoid  cultivated  land. 
Where  cultivated  land  would  be 
crossed,  the  line  would  generally  be 
located  along  field  or  strip  boundaries. 
Alternative  4  would  be  similar  in  most 
other  respects  to  Alternative  2,  except 
that  monopole  structures  would  be  used 
on  all  88.9  miles  where  the  line  would 
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cross  cropland  and  CRP  land,  not  just 
where  such  lands  would  be  crossed  on 
the  diagonal  as  in  Alternative  2. 

Several  Local  Routing  Options  and 
minor  variations,  which  could  be 
applied  to  Alternative  2  and  in  some 
instances  to  Alternative  4,  were 
developed  by  the  agencies  to  address 
landowner  concerns  related  to  costs, 
impacts  to  farming,  impacts  to  other 
land  uses,  and  proximity  to  residences. 
The  Local  Routing  Options  and  minor 
variations  were  also  analyzed  in  the  EIS. 

The  preferred  alternative  identified  by 
the  agencies  in  the  Final  EIS  consists  of 
portions  of  Alternatives  2  and  4  and 
some  Local  Routing  Options  as 
described  in  detail  in  Section  2.7  of  the 
EIS.  It  begins  at  the  Great  Falls 
Switchyard  and  follows  Alternative  4 
for  27.3  miles.  From  that  point  to 
Milepost  103.1,  the  preferred  alternative 
primarily  follows  Alternative  2,  but 
includes  the  Diamond  Valley  South, 
Teton  River,  Southeast  of  Conrad, 
Northwest  of  Conrad,  Belgian  Hill, 
Bullhead  Coulee  South,  Bullhead 
Coulee  North,  and  South  of  Cut  Bank 
Local  Routing  Options.  The  preferred 
alternative  crosses  Federal  land 
managed  by  BLM  between  Milepost  93.4 
and  Milepost  94.0.  North  of  Milepost 
103.1  the  preferred  alternative  coincides 
with  Alternatives  2  and  4  to  join  with 
the  border  crossing  approved  by 
Canada.  The  total  length  of  the  preferred 
alternative  is  133.5  miles  and  would 
contain  about  83.6  miles  of  monopoles 
and  49.9  miles  of  H-frame  structures. 

Analysis  of  Environmental  Impacts 

The  EIS  analysis  found  that  no  natural 
resources  \vould  experience  a 
significant  impact  from  implementation 
of  any  action  alternative.  Potential 
impacts  in  the  500-foot  wide  analysis 
area  and  cumulative  impacts  would  be 
similar  for  all  three  action  alternatives. 

The  No  Action  alternative  would  not 
change  any  of  the  resource  conditions  in 
the  region,  but  it  would  forgo  the 
expected  socioeconomic  benefits  of  the 
proposed  transmission  line,  as  there 
would  be  no  additional  employment 
from  construction  and  operation  of  the 
transmission  line,  and  no  increase  in 
county  or  State  tax  revenue.  There 
would  be  no  additional  impacts  or 
compensation  to  farmers  for  use  of  their 
land.  There  would  be  no  additional 
transmission  capacity  available  for 
integrating  new  or  existing  power 
generators. 

All  of  the  action  alternatives  would 
result  in  some  loss  of  and  interference 
with  crop  production.  Alternative  3 
would  have  the  most  impacts  to  crop 
production  because  it  would  include  the 
most  diagonal  crossing  of  crop  lands 


and  because  H-frame  structures  would 
be  used  on  all  cropland  crossings. 
Alternative  3  would  add  to  impacts 
associated  with  farming  around 
transmission  support  structures  because 
this  alternative  would  closely  parallel 
an  existing  115-kV  transmission  line 
between  Great  Falls  and  Cut  Bank. 
Alternative  4  would  have  less  impact  on 
crop  production  than  the  other  action 
alternatives  because  it  would  include 
the  least  diagonal  crossing  of  cropland 
and  CRP  land  and  would  use  monopoles 
wherever  it  would  cross  such  land. 

Under  all  action  alternatives,  the 
proposed  line  would  comply  with  the 
requirements  of  the  National  Electric 
Safety  Code.  On  cultivated  and  CRP 
lands  expected  heights  of  the  tallest 
farming  equipment  (i.e.,  20  feet), 
including  antenna  heights,  would  be 
used  to  determine  the  minimum  ground 
clearance  of  27.2  feet  for  the  safe 
operation  of  such  equipment  under  the 
line. 

Construction  activities  under  all  of 
the  action  alternatives  could  result  in 
increased  soil  erosion  and  release  of 
sediment  to  streams,  lakes,  and 
wetlands,  although  best  management 
practices  would  reduce  or  avoid 
potential  impacts.  Alternative  4  was 
found  to  have  the  highest  potential  for 
soil  erosion  and  sediment  discharge  to 
surface  waters  because  the  500-foot- 
wide  analysis  corridor  associated  with 
this  alternative  would  intersect  the 
largest  area  of  potentially  unstable  soils 
and  the  most  streams.  The  analysis 
corridor  associated  with  Alternative  2 
would  intersect  the  smallest  area  of 
unstable  soils  and  the  fewest  wetlands, 
while  the  analysis  area  for  Alternative  3 
would  intersect  the  fewest  streams  but 
the  largest  area  of  wetlands  and  the 
largest  number  of  lakes.  Other  than  the 
placement  of  one  structure  in  Black 
Horse  Lake  under  Alternative  2, 
transmission  line  structures  would  not 
be  placed  in  wetlands.  However,  the 
agencies’  preferred  alternative  avoids 
this  impact  by  routing  the  transmission 
line  away  from  Black  Horse  Lake. 

All  action  alternatives  would  produce 
some  localized  short-term  emissions  of 
particulate  matter  during  construction. 
In  addition,  all  action  alternatives 
would  emit  very  small  amounts  of 
greenhouse  gases,  principally  from 
vehicle  and  equipment  operations 
during  construction.  These 
construction-related  greenhouse  gas 
emissions  were  estimated  and  found  to 
be  negligible. 

Under  all  action  alternatives,  some 
bird  mortality  could  result  from 
collisions  with  transmission  lines  even 
after  mitigating  measures  are  applied; 
potential  impacts  would  be  somewhat 


less  under  Alternative  4  than  the  other 
alternatives  because  Alternative  4 
would  not  be  located  as  close  to  the 
Benton  Lake  National  Wildlife  Refuge. 
Under  all  action  alternatives  portions  of 
the  transmission  line  would  cross  some 
potential  habitat  for  special  status 
species.  Although  no  adverse  effects  to 
special  status  species  are  expected  from 
any  of  the  action  alternatives. 

Alternative  2  would  cross  more 
potential  habitat  for  special  status 
species  than  Alternatives  3  and  4.  No 
designated  critical  habitat  would  be 
crossed  by  any  of  the  alternatives.  In 
compliance  with  section  7  of  the 
Endangered  Species  Act  (ESA),  DOE 
conducted  a  Biological  Assessment  and 
consulted  with  the  U.S.  Fish  and 
Wildlife  Service  (FWS).  On  September 
16,  2006,  the  FWS  concurred  with 
DOE’S  determination  that  the  proposed 
line  may  affect,  but  will  not  adversely 
affect,  any  species  listed  as  threatened 
or  endangered  under  flie  ESA. 

Under  any  of  the  action  alternatives, 
transmission  line  construction  could 
disturb  archaeological  or  historical 
resources.  To  avoid  or  reduce  impacts  to 
such  resources,  MATE  would  be 
required  to  implement  project-specific 
cultural  resource  protection  measures 
(e.g.,  using  monitors  when  working  in 
the  vicinity  of  archeological  sites, 
placing  poles  so  as  to  avoid  impacts  to 
cultural  resource  sites,  prohibiting 
development  of  access  roads  through 
cultural  resource  sites).  Impacts  to 
Traditional  Cultural  Properties  (TCPs) 
would  be  minimized  by  avoiding 
disturbance  to  TCPs  and  potential 
locations  identified  by  knowledgeable 
Tribal  members. 

Short-term,  localized  construction 
noise  would  occur  under  any  of  the 
action  alternatives.  In  general,  operation 
of  the  transmission  line  would  not  add 
substantially  to  existing  background 
noise  levels,  but  noise  from  rain  or  wind 
on  the  transmission  line  could  cause 
noise  levels  to  exceed  a  State  of 
Montana  standard  in  one  subdivided 
area  near  a  short  segment  (0.16  mile)  of 
the  Alternative  4  alignment.  However, 
the  agencies’  preferred  alternative  does 
not  include  this  portion  of  Alternative  4. 

All  action  alternatives  would  provide 
socioeconomic  benefits  in  the  short  term 
due  to  construction-related 
employment.  In  the  long  term  there 
would  be  increased  opportunities  to 
import  or  export  electric  power,  and  the 
presence  of  the  transmission  line  could 
help  make  it  possible  to  build  new 
generation  facilities.  State  and  local 
governments  would  receive  additional 
tax  revenue  from  the  line.  Under  all 
action  alternatives,  farmers  would  incur 
additional  costs  due  to  the  need  to  farm 
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around  transmission  line  structures 
placed  on  their  properties.  MATL  would 
compensate  landowners  with  one-time 
easement  payments  for  the  right-of-way, 
annual  per-pole  payments,  and  annual 
flat  fees  for  the  additional  costs  of 
farming  caused  by  the  transmission  line. 
Some  agricultural  landowners  would 
also  receive  a  State  property  tax 
exemption  for  property  affected  by  the 
transmission  line. 

Under  all  action  alternatives,  nearby 
residents  and  motorists  using  travel 
corridors  would  be  exposed  to  views  of 
a  transmission  line.  Alternative  3  would 
expose  the  largest  number  of  nearby 
residences  and  the  longest  length  of 
travel  corridors  to  near-field  views 
within  V2  mile  of  the  proposed  line. 
Alternative  4  would  have  the  lowest 
overall  visibility  to  nearby  residences 
and  travel  corridors,  but  Alternatives  2 
and  4  would  be  similar  with  respect  to 
the  number  of  residences  within  V4 
mile. 

The  Notice  of  Intent  that  initiated  the 
DOE  NEPA  review  process  (70  FR 
69962;  November  18,  2005)  also 
initiated  a  floodplain  and  wetlands 
assessment  in  accordance  with  DOE 
regulations  in  10  CFR  Part  1022.  The 
notice  stated  that  DOE  would  issue  a 
floodplain  statement  of  findings  at  the 
conclusion  of  that  assessment.  The  EIS 
considered  potential  impacts  to 
floodplains  and  found  that  there  would 
be  no  floodplain  involvement  under  any 
of  the  action  alternatives.  Under  all 
action  alternatives,  the  line  would  cross 
floodplains  of  the  Teton,  Dry  Fork 
Marias,  and  Marias  river  crossings,  but 
there  would  be  no  placement  of 
transmission  line  stnictures  or  other 
construction  in  any  100-year  floodplain. 
Because  no  part  of  the  action  would  be 
located  in  a  floodplain,  a  floodplain 
statement  of  findings  is  not  required. 

Cumulative  Impacts 

Past  and  present  facilities  and 
activities  that  are  potential  sources  of 
cumulative  environmental  impacts  in 
the  project  vicinity  include  at  least  17 
pipelines  and  8  transmission  lines  that 
transect  the  area;  farming  (irrigated  and 
non-irrigated),  grazing,  weed 
management,  hunting,  and  general 
recreation:  growth  of  cities  and  towns, 
residential  areas,  and  industrial  and 
commercial  areas;  and  development  of 
Federal  and  State  highways  and  county 
roads,  railroads  and  railroad  rights-of- 
way,  communication  facilities,  military 
installations,  conservation  easements, 
airports,  and  national  trails. 

Reasonably  foreseeable  future  actions 
that  could  occur  in  the  Project  study 
area  [i.e.,  an  area  that  includes 
alternatives  and  areas  where  roads  may 


be  built  or  improved)  include  the 
development  of  wind  farms, 
reconstruction  and  relocation  of  an 
existing  electricity  transmission  line, 
two  fossil-fueled  power  plants  (250- 
megawatt  (MW)  coal-fired  and  275-MW 
gas-fired)  proposed  to  be  built  near 
Great  Falls,  additional  irrigation  systems 
on  area  farmland,  and  the  potential  for 
MATL  to  upgrade  the  capacity  of  the 
proposed  line  from  300  MW  to  400  MW 
in  each  direction.  Transmission  rights 
on  the  proposed  line  have  been  sold  to 
companies  that  are  prospective 
developers  of  wind  farms,  but  the 
transmission  capacity  could  be  sold  and 
used  for  electricity  generated  by  other 
means.  For  the  purpose  of  assessing 
potential  cumulative  impacts  in  the  EIS, 
it  was  conservatively  estimated  that  the 
proposed  transmission  line  would 
provide  sufficient  transmission  capacity 
for  400  to  533  new  wind  turbines. 

Construction  activities  associated 
with  reasonably  foreseeable  future 
actions,  including  new  or  expanded 
wind  farms,  would  depend  on  the  type, 
location,  and  design  of  development. 
Potential  effects  of  this  construction  on 
soils,  surface  waters,  air  quality, 
wetlands,  vegetation,  wildlife,  and 
cultural  resources  would  be  similar  in 
kind  to  the  potential  impacts  of  building 
the  proposed  transmission  line,  but 
could  differ  in  magnitude  depending  on 
the  action.  Operation  of  proposed  coal- 
and  gas-fired  power  plants  would 
increase  the  emission  of  air  pollutants, 
but  ambient  air  pollutant  concentrations 
resulting  from  these  and  other  ongoing 
and  reasonably  foreseeable  activities 
would  continue  to  be  well  below 
applicable  State  and  Federal  ambient  air 
quality  standards.  Generation  of 
electricity  by  potential  wind  farms 
could  contribute  to  reducing  emissions 
of  greenhouse  gases  by  avoiding  the 
need  to  generate  equal  amounts  of 
electricity  from  fossil  fuels,  while  the 
proposed  coal-  and  gas-fired  power 
plants  near  Great  Falls  could  contribute 
greenhouse  gases  with  global  warming 
potential  equivalent  to  more  than  4 
million  tons/year  of  carbon  dioxide, 
equal  to  about  10  percent  of  Montana’s 
total  emissions  of  greenhouse  gases  in 
2005.  Wind  turbines,  meteorological 
towers  and  associated  guy  wires,  and 
overhead  distribution  lines  would  be  a 
potential  collision  hazard  to  birds  and 
bats.  Operation  of  wind  turbines 
potentially  built  by  developers  with 
contracted  capacity  on  the  proposed 
MATL  transmission  line  is  estimated  to 
result  in  approximately  720  to  960  bird 
fatalities  and  30  to  7,100  bat  fatalities 
per  year.  Operation  of  wind  turbines 
would  result  in  noise;  noise  levels 


would  depend  on  the  observer’s 
location.  Wind  farms  would  be  highly 
visible  in  the  landscape  because 
turbines  would  be  introduced  into  rural 
landscapes  with  few  other  comparable 
structures. 

Comments  Received  on  the  Final  EIS" 

After  publication  of  the  Final  EIS, 

DOE  received  a  telephone  comment 
from  a  member  of  the  public  and  a 
written  comment  from  the  U.S.  EPA. 

The  telephone  commenter  expressed  the 
belief  that  his  prior  comments  had  been 
censored  and  offered  three  assertions  in 
support  of  his  claim:  (1)  An  attachment 
to  a  written  comment  he  submitted  on 
the  Draft  EIS  had  been  excluded  from 
the  Final  EIS;  (2)  a  written  document 
submitted  by  the  commenter  during  a 
hearing  on  the  Draft  EIS  had  also  been 
excluded  from  the  Final  EIS;  and  (3)  he 
had  been  prevented  from  speaking  at  a 
hearing  held  in  March  2007  to  receive 
comments  on  the  State  Draft  EIS  and  the 
Federal  EA. 

With  respect  to  the  first  claim,  the 
attachment  to  the  commenter’s  written 
comment  was  a  letter  sent  to  the 
commenter  from  a  law  firm  representing 
MATL  and  discussed  the  acquisition  of 
an  easement  across  the  commenter’s 
property.  DOE  included  the  attachment 
in  the  administrative  record  but  not  in 
the  comment  response  section  of  the 
Final  EIS  because  the  attachment 
contained  no  information  or  comments 
related  to  the  Draft  EIS.  With  regard  to 
the  second  assertion,  the  document 
submitted  by  the  commenter  during  the 
hearing  on  the  Draft  EIS  in  March  2008 
contained  a  list  of  talking  points 
circulated  by  a  group  that  encouraged 
its  members  to  present  oral  comments  in 
support  of  the  MATL  project.  Each  of 
the  talking  points  contained  in  the 
document  submitted  by  the  telephone 
commenter  was  in  fact  discussed  by 
numerous  individuals  during  the 
hearings  on  the  Draft  EIS.  These  talking 
points  and  comments  were  contained  in 
the  transcripts  of  the  hearings  and 
included  in  the  comment  response 
section  of  the  Final  EIS  along  with  the 
agencies’  responses. 

Goncerning  the  third  assertion,  DOE 
generally  does  not  conduct  public 
hearings  on  an  EA  before  it  is  approved, 
although  DOE  provides  it  to  the  State, 
and  often  to  the  public,  before  approval. 
Therefore,  DOE  did  not  participate  in 
the  hearings  held  by  DEQ  in  March  2007 
on  the  State  Draft  EIS  and  the  Federal 
EA.  Nonetheless,  in  light  of  the 
commenter’s  claim,  DOE  reviewed  the 
audio  transcripts  of  those  hearings  and 
determined  that  the  commenter 
presented  uncensored  oral  comments  at 
the  hearing  held  in  Conrad  on  March  27, 
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2007,  and  attended  the  hearing  in  Cut 
Bank  on  March  28,  2007.  Based  on  the 
review  of  the  record,  DOE  has  found  no . 
evidence  of  censorship  on  the  part  of 
the  presiding  officer  and  no  attempt  to 
prevent  the  commenter  or  anyone  else 
from  making  a  statement  or  presenting 
a  comment  at  any  of  the  public  hearings 
held  in  this  proceeding. 

The  EPA  Region  8  submitted  written 
comments  dated  October  21,  2008,  on 
the  Final  EIS  acknowledging  the 
agencies’  responses  to  EPA’s  comments 
on  the  Draft  EIS.  In  addition  EPA  stated 
its  appreciation  for  information  added 
to  the  Final  EIS,  including  bird 
migration  corridor  maps  and  evaluation 
of  potential  avian  impacts  from  the 
proposed  transmission  line.  EPA  did  not 
oppose  implementation  of  the  MATE 
project  and  noted  that  the  EIS 
“*  *  *  shows  that  complex 
considerations  were  involved  in 
evaluation  of  alternative  routing 
options,  and  significant  effort  was  put 
into  evaluating  and  comparing  the  many 
project  trade-offs,  and  that  many 
mitigation  measures  for  environmental 
protection  are  included.” 

Decision 

DOE  has  decided  to  issue  Presidential 
Permit  PP-305  authorizing  MATE  to 
cofistruct,  operate,  maintain,  and 
connect  a  230-kV  electric  transmission 
line  across  the  U.S.-Canada  border  along 
the  preferred  alternative  identified  and 
analyzed  in  the  EIS,  with  the 
environmental  mitigation  measures  and 
electric  reliability  conditions  noted 
below. 

Mitigation 

Avoidance  of  potential  environmental 
impacts  was  a  consideration  in 
identification  and  selection  of  the 
preferred  alternative.  The  routing  of  this 
alternative  avoids  some  wildlife  habitat 
areas  potentially  affected  by  Alternative 
2,  and  the  routing  and  design  of  the 
alternative  are  intended  to  minimize 
adverse  impacts  to  cultivated 
agricultural  land  uses.  DOE’s 
Presidential  permit  will  contain  a 
condition  that  requires  MATE  to 
implement  all  project-specific 
environmental  protection  measures  it 
proposed  in  its  MFSA  application,  as 
described  in  the  EIS,  and  also  the 
environmental  specifications 
incorporated  by  reference  in  the 
Certificate  of  Compliance  issued  by  DEQ 
on  October  22,  2008.  The  permit 
condition  will  specify  that,  where  there 
is  a  conflict  between  the  MATE- 
proposed  measures  and  the 
environmental  specifications  developed 
by  DEQ,  the  more  environmentally 
protective  provision  will  apply.  With 


the  implementation  of  the  preferred 
alternative  and  the  inclusion  of  the 
mitigation  measures  that  will  be  made  a 
condition  of  the  Presidential  permit, 
DOE  has  employed  all  practicable - 
means  to  avoid  or  minimize 
environmental  harm.  The  DEQ 
Certificate  of  Compliance,  the  MATE- 
proposed  protection  measures,  and  the 
DEQ-developed  environmental 
specifications  can  be  found  on  the  DEQ 
Web  site  at  http://deq.mt.gov/MFS/ 
MATL.asp. 

Basis  for  Decision 

In  reaching  this  decision,  DOE 
considered  the  low  environmental 
impacts  in  the  United  States  from 
constructing,  operating,  maintaining, 
and  connecting  the  proposed 
international  transmission  line,  the 
absence  of  adverse  impacts  to  the 
reliability  of  the  U.S.  electric  power 
supply  system,  the  absence  of  major 
issues  of  concern  to  the  public,  and  the 
favorable  recommendations  of  the 
Departments  of  State  and  Defense. 

DOE  has  determined  that  the  potential 
environmental  impacts  from  the  DOE 
preferred  alternative,  with 
implementation  of  the  stipulated 
mitigation  measures,  are  expected  to  be 
small,  as  discussed  above,  and  overall 
less  than  the  expected  impacts  from  any 
of  the  other  action  alternatives.  DOE’s 
decision  is  also  consistent  with  the 
Certificate  of  Compliance  issued  by  DEQ 
on  October  22,  2008,  which  authorized 
construction  of  the  MATE  project  along 
the  route  identified  as  the  preferred 
alternative  and  analyzed  in  the  EIS,  and 
represents  a  balance  between  avoidance 
of  impacts  to  farmland,  cost  to  farmers, 
avoidance  of  residences,  public 
acceptance,  and  the  use  of  public  lands. 

DOE  did  not  select  the  No  Action 
alternative  because  it  would  forgo  the 
expected  benefits  of  the  proposed 
transmission  line  to  the  economy  of 
Montana  and  because  it  would  not  be 
consistent  with  the  finding  of  the 
Montana  DEQ  that  there  is  a  need  for 
the  transmission  capacity  that  would  be 
provided  by  the  MATE  project. 

DOE  has  determined  that  granting  a 
Presidential  permit  to  MATE  for 
construction  of  an  international 
transmission  line  along  the  route 
identified  as  the  preferred  alternative  in 
the  EIS  is  consistent  with  the  public 
interest  based  on  the  consideration  of 
environmental  impacts,  the  lack  of 
adverse  impacts  on  the  reliability  of  the 
U.S.  electric  power  supply  system,  the 
absence  of  major  issues  of  concern  to 
the  public,  and  the  favorable 
recommendations  of  the  Departments  of 
State  and  Defense.  In  reaching  the 
finding  on  electric  system  reliability. 


DOE  considered  the  information 
contained  in  the  System  Impact  Study 
commissioned  by  NWE,  dated 
September  26,  2006,  and  the  Phase  2 
Study  Report  accepted  by  the  Project 
Review  Group  of  the  Western  Electricity 
Coordinating  Council  (WECC)  3,  dated 
July  24,  2007,  both  of  which  were 
submitted  to  DCE  by  MATE  in  support 
of  its  application  for  a  Presidential 
permit. 

The  results  of  the  System  Impact 
Study  indicate  that  the  proposed 
international  transmission  line  can  be 
interconnected  to  the  NWE  system  at 
the  Great  Falls  substation  and  operated 
without  violating  industry-established 
reliability  criteria  provided  that  MATE 
mitigates  potential  overloads  on  two 
autotransformers  identified  in  the 
contingency  analysis  and  operates  its 
shunt  capacitor  facilities  in  such  a  way 
as  to  avoid  high  voltages  during  all 
electric  system  operating  conditions. 

The  Presidential  permit  to  be  issued  to 
MATE  will  contain  a  condition 
requiring  it  to  comply  with  these 
interconnection  requirements. 

The  results  of  the  WECC  Phase  2 
Study  Report  indicate  that  the  proposed 
MATE  line  can  be  installed  and 
operated  without  having  an  adverse 
impact  on  the  reliability  of  the  U.S. 
electric  power  system  provided  that 
MATE  implements  the  mitigation  plan 
described  in  that  report.  MATE  has 
committed  to  implementing  this 
mitigation  plan  which  includes 
development  and  implementation  of  a 
remedial  action  scheme  and  related 
operating  procedures  and  nomograms.'* 
The  Presidential  permit  to  be  issued  to 
MATE  will  contain  a  condition 
requiring  MATE  to  develop  and 
implement  the  mitigation  and  adhere  to 
all  other  operating  requirements  that 
may  be  prescribed  by  WECC  and/or 
NWE. 

For  the  foregoing  reasons,  DOE  has 
decided  to  issue  Presidential  Permit  PP- 
305  to  MATE  authorizing  the 
construction,  operation,  maintenance, 
and  connection  of  a  230-kV 
transmission  line  across  the  U.S.- 


The  Western  Electricity  Coordinating  Council  is 
one  of  8  regional  electric  reliability  councils  within 
the  United  States.  It  is  responsible  for  coordinating 
and  promoting  electric  reliability  in  all  or  part  of 
the  14  western  states,  the  Canadian  Provinces  of 
British  Columbia  and  Alherta,  and  the  northern 
portion  of  Baja  Cialifornia.  Mexico. 

Remedial  action  schemes  and  nomograms  are 
operating  procedures  that  establish  limits  on  the 
amount  of  electric  power  that  may  he  transmitted 
over  a  particular  transmission  line  or  produced  by 
a  generating  station  under  varying  electric  system 
conditions  of  load  and  equipment  availability. 
These  operating  procedures  establish  a  means  of 
avoiding  or  mitigating  any  reliability  problems  that 
are  expected  to  exist  under  various  system 
contingencies. 
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Canada  border  along  the  preferred 
alternative  identified  and  analyzed  in 
the  EIS,  with  the  environmental 
mitigation  measures  and  electric 
reliability  conditions  noted  above. 

Dated:  November  12,  2008. 

Kevin  M.  Kolevar, 

Assistant  Secretary,  Office  of  Electricity 
Delivery  and  Energy  Reliability. 

[FR  Doc.  E8-27187  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

2008  Columbia  Basin  Fish  Accords 
Memorandum  of  Agreement  with  the 
Shoshone-Bannock  Tribes 

agency:  Bonneville  Power 
Administration  (BP A),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  the  ROD  for  the  2008 
Columbia  Basin  Fish  Accords 
Memorandum  of  Agreement  (MOA) 
with  the  Shoshone-Bannock  Tribes 
consistent  with  and  tiered  to  the  Fish 
and  Wildlife  Implementation  Plan 
Environmental  Impact  Statement  (DOE/ 
EIS-0312,  April  2003)  and  ROD 
(October  31,  2003).  BPA  has  decided  to 
enter  into  a  MOA  with  the  Shoshone- 
Bannock  Tribes  of  the  Fort  Hall  Indian 
Reservation  in  Idaho  and  two  Federal 
agencies  (the  U.S.  Army  Corps  of 
Engineers  and  the  U.S.  Bureau  of 
Reclamation)  to  provide  for  10-year 
mutual  commitments  to  implement 
projects  for  the  benefit  of  fish  and 
wildlife  within  the  Columbia  River 
Basin.  BPA  believes  the  agreement  will 
benefit  fish  and  wildlife  in  the  region  by 
providing  additional  actions,  greater 
clarity  regarding  biological  benefits,  and 
secure  funding.  The  agreement  also 
provides  substantial  benefits  for  wildlife 
and  fish  populations,  both  anadromous 
and  resident  fish,  within  the  Basin  and 
within  Idaho.  The  agreement  will  also 
help  BPA  meet  its  treaty  and  trust 
responsibilities  to  the  tribes. 

ADDRESSES:  Copies  of  the  ROD  may  be 
obtained  by  calling  BPA’s  toll-free 
document  request  line,  1-800-622- 
4520.  The  ROD  is  also  available  on  the 
BPA  Web  site,  http://www.bpa.gov/ 
corporate/pubs/rods/2008/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ackley,  Bonneville  Power 
Administration — KEC-4,  P.O.  Box  3621, 
Portland,  Oregon,  97208-3621;  toll-free 
telephone  number  1-800—282-3713;  fax 


number  503-230—5699;  or  e-mail 
sjackley®bpa  .gov. 

Issued  in  Portland,  Oregon,  on  November 
6,  2008. 

Stephen  J.  Wright, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  E8-27186  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL09-8-000] 

Lavand  &  Lodge,  LLC  Complainant  v. 
ISO  New  England,  Inc.  Respondent; 
Notice  of  Complaint 

November  10,  2008. 

Take  notice  that  on  November  3, 

2008,  Lavand  &  Lodge,  LLC 
(Complainant)  filed,  pursuant  to 
sections  206  and  212  of  the  Rules  and 
Practice  and  Procedure,  18  CFR  385.206 
and  385.212,  a  formal  complaint  against 
ISO  New  England,  Inc.  (Respondent) 
alleging  that  the  Respondent  breached 
its  obligation  relative  to  certain 
settlement  constructs. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  prptestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 


docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  firee).  For  TTY,  call 
(202)  502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  November  28,  2008. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-27173  Filed  11-14-08;  8:45  am) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TX09-1-000] 

Powerex  Corp.;  Notice  of  Filing 

November  10,  2008. 

Take  notice  that  on  November  5, 

2008,  Powerex  Corp.  (Powerex)  filed  an 
application  for  an  Order,  requesting  that 
the  Commission  require  Nevada  Power 
Company  (Nevada  Power)  to  provide 
transmission  serve  to  Powerex,  pursuant 
to  section  211  of  the  Federal  Power  Act 
and  section  5.2  of  Nevada  Power’s  Open 
Access  Transmission  Tariff. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  he  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  not  necessary  to 
serve  motions  to  intervene  or  protests 
on  persons  other  than  the  Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
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docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Comment  Date:  5  p.m.  Eastern  Time 
on  December  5,  2008. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-27172  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER09-1 72-000] 

Canandaigua  Power  Partners,  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

November  10,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of 
Canandaigua  Power  Partners,  LLC’s 
application  for  market-based  rate 
authority,  with  an  accompanying  rate 
tariff,  noting  that  such  application 
includes  a  request  for  blanket 
authorization,  under  18  CFR  part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability. 

Any  person  desiring  to  inter\'ene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  December  1, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
wTiw./erc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 


of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list. 

They  are  also  available  for  review  in 
the  Commission’s  Public  Reference 
Room  in  Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  docket(s).  For  assistance 
with  any  FERC  Online  service,  please  e- 
mail  FERCOnIineSupport@ferc.gov.  or 
call  (866)  208-3676  (toll  free).  For  TTY, 
call  (202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-27194  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER09-1 74-000] 

Evergreen  Wind  Power  V,  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

November  10,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of 
Evergreen  Wind  Power,  LLC’s 
application  for  market-based  rate 
authority,  with  an  accompanying  rate 
tariff,  noting  that  such  application 
includes  a  request  for  blanket 
authorization,  under  18  CFR  part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability,  is  December  1, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 


interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnIineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-27196  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER09-21 4-000] 

Mt.  Carmei  Cogen,  Inc.;  Supplemental 
Notice  That  Initial  Market-Based  Rate 
Filing  Includes  Request  for  Blanket 
Section  204  Authorization 

November  10,  2008. 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding  of  Mt. 
Carmel  Cogen,  Inc.’s  application  for 
market-based  rate  authority,  with  an 
accompanying  rate  tariff,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC, 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Anyone  filing  a  motion  to 
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intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liabilitv,  is  December  1, 
2008. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
wH'w.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
interv'ention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Nathaniel }.  Davis,  Sr., 

Deputy  Secretary. 

(FR  Doc.  E8-27195  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8741-1] 

Agency  Information  Collection 
Activities  0MB  Responses 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget’s 
(OMB)  responses  to  Agency  Clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 


required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA’s 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Westlund  (202)  566-1682,  or  e-mail  at 
westlund.rick@epa.gov  and  please  refer 
to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  Number  1591.24;  Regulation 
of  Fuel  and  Fuel  Additives  (Renewal): 
in  40  CFR  80.40-80.130;  was  approved 
10/22/2008;  OMB  Number  2060-0277; 
expires  10/31/2011. 

EPA  ICR  Number  1230.23;  Prevention 
of  Significant  Deterioration  and  Non- 
Attainment  New  Source  Review 
(Renewal):  in  40  CFR  part  51,  appendix 
S,  40  CFR  51.160-51.166,  40  CFR  52.21- 
52.24;  was  approved  10/22/2008;  OMB 
Number  2060—0003;  expires  10/31/2011. 

EPA  ICR  Number  1446.09;  PCBs: 
Consolidated  Reporting  and 
Recordkeeping  Requirements:  in  40  CFR 
part  761;  was  approved  10/29/2008; 
OMB  Number  2070-0112;  expires  10/ 
31/2011. 

EPA  ICR  Number  1715.10;  TSCA 
Section  402  and  Section  404  Training 
and  Certification,  Accreditation  and 
Standards  for  Lead-Based  Paint 
Activities  (Final  Rule  Addendum):  in  40 
CFR  part  745;  was  approved  11/03/ 

2008;  OMB  Number  2070-0155;  expires 
10/31/2011. 

Disapproval 

EPA  ICR  Number  2097.03;  The 
National  Primary  Drinking  Water 
Regulations;  Long  Tefm  2  Enhanced 
Surface  Water  Treatment  Rule;  a  request 
for  a  short  term  extension  of  the  10/31/ 
2008  expiration  date  was  disapproved 
11/04/2008. 

Dated;  November  10,  2008. 

John  Moses, 

Acting  Director,  Collection  Strategies 
Division. 

[FR  Doc.  E8-27202  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket#  EPA-RO4-SFUND-2008-4)778, 
FRL-8741-2] 

Former  Spellman  Engineering  Site; 
Orlando,  Orange  County,  FL;  Notice  of 
Settlements 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Settlements. 

SUMMARY:  Under  Section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  United  States 
Environmental  Protection  Agency  has 
entered  into  two  settlements  concerning 
the  Former  Spellman  Engineering  Site 
located  in  Orlando,  Orange  County, 
Florida  for  publication. 

DATES:  The  Agency  will  consider  public 
comments  on  the  settlements  until 
December  17,  2008.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlements  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlements  are 
inappropriate,  improper,  or  inadequate. 
ADDRESSES:  Copies  of  the  settlements 
are  available  from  Ms.  Paula  V.  Painter. 
Submit  your  comments,  identified  by 
Docket  ID  No.  EPA-R04-SFUND-2008— 
0778  or  Site  name  Former  Spellman 
Engineering  Superfund  Site  by  one  of 
the  following  methods: 

•  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  E-mail:  Painter.Paula@epa.gov. 

•  Fax:  404/562-8842/Attn  Paula  V. 
Painter. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  V.  Painter  at  404/562-8887. 

Dated:  October  15,  2008. 

Anita  L.  Davis, 

Chief,  Superfund  Enforcement  &•  Information 
Management  Branch,  Superfund  Division. 

[FR  Doc.  E8-27200  Filed  11-14-08;  8:45  am) 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review  and  Approval,  Comments 
Requested 

November  12,  2008. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden, 
invites  the  general  public  and  other 
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Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104—13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission’s 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  December  17, 
2008.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Nicholas  A.  Fraser,  Office  of 
Management  and  Budget,  via  Internet  at 
NichoIas_A._Fraser@omb.eop.gov  or  via 
fax  at  (202)  395-5167  and  to  Cathy 
Williams,  Federal  Communications 
Commission,  Room  1-C823,  445  12th 
Street,  SW.,  Washington,  DC  or  via 
Internet  at  Cathy.  Williams@fcc.gov  or 
PRA@fcc.gov.  To  view  a  copy  of  this 
information  collection  request  (ICR) 
submitted  to  OMB:  (1)  Go  to  the  web 
page  http:// WWW. reginfo.gov /public /do/ 
PRAMain,  (2)  look  for  the  section  of  the 
Web  page  called  “Currently  Under 
Review,”  (3)  click  on  the  downward¬ 
pointing  arrow  in  the  “Select  Agency” 
box  below  the  “Currently  Under 
Review”  heading,  (4)  select  “Federal 
Communications  Commission”  from  the 
list  of  agencies  presented  in  the  “Select 
Agency”  box,  (5)  click  the  “Submit” 
button  to  the  right  of  the  “Select 
Agency”  box,  (6)  when  the  list  of  FCC 
ICRs  currently  under  review  appears, 
look  for  the  title  of  this  ICR  (or  its  OMB 
control  number,  if  there  is  one)  and  then 
click  on  the  ICR  Reference  Number  to 
view  detailed  information  about  this 
ICR.” 


FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Cathy 
Williams  at  (202)  418-2918. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0174. 

Tif/e:  Sections  73.1212,  76.1615  and 
76.1715,  Sponsorship  Identification. 

Form  Number:  Not  applicable. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  Individuals  or 
households. 

Number  of  Respondents/Responses: 
23,215  respondents;  1,711,990 
responses. 

Estimated  Time  per  Response:  0.0011 
hours  to  0.2011  hours. 

Frequency  of  Response: 

Recordkeeping  requirement;  Third  party 
disclosure  requirement:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  224,971  hours. 

Total  Annual  Cost:  $31,818.88. 

Nature  of  Response:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  information  collection 
is  contained  in  4(i),  317  and  507  of  the 
Communications  Act  of  1934,  as 
amended. 

Confidentiality:  No  need  for 
confidentiality  required. 

Privacy  Impact  Assessment(s):  No 
impact(s). 

Needs  and  Uses:  47  CFR  73.1212 
requires  a  broadcast  station  to  identify 
the  sponsor  of  any  matter  transmitted 
for  consideration.  47  CFR  76.1615  states 
that,  when  a  cable  operator  engaged  in 
origination  cablecasting  presents  any 
matter  for  which  consideration  is 
provided  to  such  cable  television  system 
operator,  the  cable  television  system 
operator,  at  the  time  of  the  telecast,  shall 
identify  the  sponsor.  For  both  sections, 
for  advertising  commercial  products  or 
services,  the  mention  of  the  sponsor’s 
name  or  product,  when  it  is  clear  that 
the  mention  of  the  product  constitutes 
sponsorship  identification,  is  all  that  is 
required.  In  the  case  of  television 
political  advertisements  concerning 
candidates  for  public  office,  the  sponsor 
shall  be  identified  with  letters  equal  to 
or  greater  than  four  (4)  percent  of  the 
vertical  height  of  the  television  screen 
that  airs  for  no  less  than  four  (4) 
seconds. 

47  CFR  73.1212  and  76.1715  state 
that,  with  respect  to  sponsorship 
announcements  that  are  waived  when 
the  broadcast/origination  cablecast  of 
“want  ads”  sponsored  by  an  individual, 
the  licensee/operator  shall  maintain  a 
list  showing  the  name,  address  and 
telephone  number  of  each  such 
advertiser.  These  lists  shall  be  made 
available  for  public  inspection. 


47  CFR  73.1212  states  that,  when  an 
entity  rather  than  an  individual 
sponsors  the  broadcast  of  matter  that  is 
of  a  political  or  controversial  nature,  the 
licensee  is  required  to  retain  a  list  of  the 
executive  officers,  or  board  of  directors, 
or  executive  committee,  etc.,  of  the 
organization  paying  for  such  matter  in 
its  public  file. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  E8-27245  Filed  11-14-08;  8:45  am) 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

November  12,  2008. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (PRA),  Public  Law  No.  104- 
13.  An  agency  may  not  conduct  or 
•  sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number.  Subject  to  the  PRA,  no 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  With  a  collection 
of  information  that  does  not  display  a 
valid  control  number.  Comments  are 
requested  concerning  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission’s  burden  estimate:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  PRA  comments  should 
be  submitted  on  or  before  January  16, 
2009.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should  - 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Interested  parties  may 
submit  all  PRA  comments  by  e-mail  or 
U.S.  post  mail.  To  submit  your 
comments  by  e-mail,  send  them  to 
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PRA@fcc.gov  and/or  to 
Cathy.Williams@fcc.gov.  To  submit  your 
comments  by  U.S.  mail,  mark  them  to 
the  attention  of  Cathy  Williams,  Federal 
Communications  Commission,  Room  1- 
C823,  445  12th  Street,  SW.,  Washington, 
DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  about  the 
information  collection(s),  contact  Cathy 
Williams  at  (202)  418-2918  or  send  an 
e-mail  to  PRA@fcc.gov  and/ ot 
Cathy.  Williams@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0678. 

Title:  Part  25  of  the  Commission's 
Rules  Governing  the  Licensing  of,  and 
Spectrum  Usage  by.  Satellite  Network 
Stations  and  Space  Stations. 

Form  No.:  FCC  Form  312  and 
Schedule  S. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  4,112 
respondents:  4,112  responses. 

Estimated  Time  per  Response:  1  Hour. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements; 
Third  party  disclosure  requirement. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The 
Commission  has  statutory  approval  for 
the  information  collection  requirements 
under  Sections  4(i),  7(a),  303(c),  303(f), 
303(g)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i), 
157(a),  303(c),  303(f),  303(g)  and  303(r). 

Total  Annual  Burden:  42,579  hours. 

Total  Annual  Cost:  $613,719,126. 

Privacy  Act  Impact  Assessment:  No 
impact(s). 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality 
pertaining  to  the  information  collection 
requirements  in  this  collection. 

Needs  and  Uses:  On  October  17,  2008, 
the  Federal  Communications 
Commission  (“Commission”)  released 
an  Eighth  Report  and  Order  and  Order 
on  Reconsideration  titled,  “In  the  Matter 
of  2000  Biennial  Regulatory  Review — 
Streamlining  and  Other  Revisions  of 
Part  25  of  the  Commission’s  Rules 
Governing  the  Licensing  of,  and 
Spectrum  Usage  by.  Satellite  Network 
Earth  Stations  and  Space  Stations; 
Streamlining  the  Commission’s  Rules 
and  Regulations  for  Satellite 
Applications  and  Licensing  Procedures” 
(FCC  08-246),. IB  Docket  Nos.  00-248 
and  95-117.  In  the  Eighth  Report  and 
Order,  the  Commission  further 
streamlined  the  Commission’s  non¬ 
routine  earth  station  processing  rules  by 
adopting  a  new  earth  station  procedure 


that  will  enable  the  Commission  to  treat 
more  applications  routinely  than  is 
possible  under  the  current  earth  station 
procedures.  This  rulemaking  facilitates 
the  provision  of  broadband  Internet 
access  services. 

The  PRA  information  collection 
requirements  contained  in  the  Eighth 
Report  and  Order  are  as  follows: 

1.  The  Commission  plans  to  modify 
the  “Application  for  Satellite  Space  and 
Earth  Station  Authorizations”  (FCC 
Form  312),  including  Schedule  B,  in  the 
International  Bureau  Filing  Sy.stem 
(“MylBFS”)  to  reflect  the  off-axis 
equivalent  isotropically  radiated  power 
(EIRP)  envelope  compliance 
requirement.  In  the  interim,  earth 
station  applicants  must  submit  a  table  as 
an  attachment  to  the  FCC  Form  312  to 
show  their  compliance  with  the  off-axis 
EIRP  requirement. 

2.  Earth  station  licensees  who  plan  to 
use  a  contention  protocol  must  certify 
that  their  contention  protocol  usage  will 
be  reasonable.  In  the  future,  the 
Commission  will  revise  the  FCC  Form 
312  in  MylBFS  to  provide  a  streamlined 
method  for  earth  station  applicants 
planning  to  use  a  contention  protocol  to 
make  this  certification. 

The  information  collection 
requirements  accounted  for  in  this 
collection  are  necessary  to  determine 
the  technical  and  legal  qualifications  of 
applicants  or  licensees  to  operate  a 
station,  transfer  or  assign  a  license,  and 
to  determine  whether  the  authorization 
is  in  the  public  interest,  convenience 
and  necessity.  Without  such 
information,  the  Commission  could  not 
determine  whether  to  permit 
respondents  to  provide 
telecommunication  services  in  the  U.S. 
Therefore,  the  Commission  would  be 
unable  to  fulfill  its  statutory 
responsibilities  in  accordance  with  the 
Communications  Act  of  1934,  as 
amended,  and  the  obligations  imposed 
on  parties  to  the  World  Trade 
Organization  (WTO)  Basic  Telecom 
Agreement. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  E8-27247  Filed  11-14-08;  8:45  am) 
BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

agency:  Federal  Election  Commission. 
DATE  AND  TIME:  Tuesday,  November  18, 
2008  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 


STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED:  Compliance 
matters  pursuant  to  2  U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Robert  Biersack,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

|FR  Doc.  E8-27138  Filed  11-14-08:  8:45  am] 
BILLING  CODE  671S-01-M 


FEDERAL  MARITIME  COMMISSION 

Sunshine  Act;  Notice  of  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 
Maritime  Commission. 

TIME  AND  date:  November  20.  2008—10 
a.m. 

PLACE:  800  North  Capitol  Street,  NW., 
First  Floor  Hearing  Room,  Washington, 
DC. 

STATUS:  A  portion  of  the  meeting  will  be 
in  Open  Session  and  the  remainder  of 
the  meeting  will  be  in  Closed  Session. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

.(1)  Semiannual  IG  Report  to  the 
Congress. 

(2)  FY  2008  Competitive  Sourcing 
Efforts. 

(3)  FMC  Agreement  No.  201197,  SSA 
Terminals  (Oakland)  Cooperative 
Working  Agreement 

(4)  Docket  No.  06-01 — Worldwide 
Relocations,  Inc.,  All-in-One  Shipping, 
Inc.,  Boston  Logistics,  Corp.,  Around  the 
World  Shipping,  Inc.,  et  al. 

Closed  Session 

(1)  Internal  Administrative  Practices 
and  Personnel  Matters. 

(2)  Docket  No.  06-06 — EuroUSA 
Shipping  Inc.,  Tober  Group,  Inc.,  and 
Gontainer  Innovations,  Inc., — Possible 
Violations  of  Section  10  of  the  Shipping 
Act  of  1984  and  the  Commission’s 
Regulations  at  46  CFR  515.27. 

(3)  Federal  Maritime  Commission  v. 
City  of  Los  Angeles,  California:  Harbor 
Department  of  the  City  of  Los  Angeles; 
Board  of  Harbor  Commissioners  of  the 
City  of  Los  Angeles;  City  of  Long  Beach, 
California:  Harbor  Department  of  the 
City  of  Long  Beach;  Board  of  Harbor 
Commissioners  of  the  City  of  Long 
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Beach — Complaint  for  an  Injunction 
Pursuant  to  section  6(h)  of  the  Shipping 
Act  of  1984,  46  U.S.C.  41307— Update 
on  Status  of  the  Proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  V.  Gregory,  Secretary,  (202)  523- 
5725. 

Karen  V.  Gregory, 

Secretary. 

(FR  Doc.  E8-27384  Filed  11-13-08;  4:15  pm] 
BILLING  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank.  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 


conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  w\vw. jjiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applicatiohs 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12, 
2008. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105- 
1521: 

1.  Cornerstone  Financial  Corporation, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Cornerstone  Bank,  both  of. 
Mount  Laurel,  New  Jersey. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  Hampton  Roads  Bankshares,  Inc., 
Norfolk,  Virginia,  to  acquire  100  percent 
of  the  voting  shares  of  Gateway 
Financial  Holdings,  Inc.,  Virginia  Beach, 
Virginia,  and  thereby  indirectly  acquire 
Gateway  Bank  and  Trust  Co.,  Elizabeth 
City,  North  Carolina. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Steve  Foley,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309: 

1.  BancTenn  Corp.,  Kingsport 
Tennessee,  to  acquire  up  to  20  percent 
of  the  voting  shares  of  Paragon 
Commercial  Corporation,  and  thereby 
indirectly  acquire  voting  shares  of 
Paragon  Commercial  Bank,  both  of 
Raleigh,  North  Carolina. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Todd  Offenbacker,  Assistant  Vice 
President)  1  Memorial  Drive,  Kansas 
City,  Missouri  64198-0001; 

1.  FSB  Investments,  LLC,  Oklahoma 
City,  Oklahoma*  to  become  a  bank 


holding  company  by  acquiring  up  to  100 
percent  of  the  voting  shares  of  MidWest 
Community  Financial  Corporation, 
Midwest  City,  Oklahoma,  and  thereby 
indirectly  acquire  The  First  State  Bank, 
Canute,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  oj the  Board. 

[FR  Doc.  E8-27183  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  No. 

1 

Acquiring 

Acquired 

Entities 

Transactions  Granted  Early  Termination — 10/20/2008 

20090007  . 

20090008  . 

20090009  .  j 

20090023 . 1 

20090034  . 

20090039  .  1 

20090044  . 

GlaxoSmithKline  pic  .  i 

GlaxoSmithKline  pic  .  i 

Sageview  Capital  Master,  L.P . 

Vista  Equity  Partners  Fund  III,  L.P  ...  | 
Vista  Equity  Partners  Fund  III,  L.P  ... 

ESL  Partners,  L.P  . 

ZAM  Equities,  L.P  . 

Michael  Pellico  . i 

Stephen  Pellico  . 

Hologic,  Inc . . . 

Francisco  Partners,  L.P . 

William  R.  Haack . 

AutoZone,  Inc  . 

AutoZone,  Inc  .  i 

1  Laclede,  Inc. 

Laclede,  Inc. 

Hologic,  Inc. 

Aderant  Holdings,  Inc. 

Zywave,  Inc. 

AutoZone,  Inc. 
j  AutoZone,  Inc. 

Transactions  Granted  Early  Termination — 10/21/2008 

20090022  . 

'  Health  Care  Service  Corporation  . 

TMG  Health,  Inc  . 

TMG  Health,  Inc. 

Primavera  Software,  Inc. 

20090031  . 

Oracle  Corporation  . 

Primavera  Software,  Inc . 

Transactions  Granted  Early  Termination— 10/22/2008 

20090003  . 

Puget  Energy,  Inc . 

Wayzata  Opportunities  Fund,  LLC  .... 

1  Mint  Farm  Energy  Center  LLC. 
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Trans  No. 

Acquiring 

Acquired  !  Entities 

Transactions  Granted  Early  Termination — 10/23/2008 

20081693  . 

Wollers  Kluwer  N.V  . 

Platform  Partners,  LLC . 

Intellitax  Software  Solutions,  Inc., 
Orrtax  Intangibles,  LLC,  Refunds 
Today,  LLC,  Tax  Refund  Express, 
Inc.,  TRE  Financial  Services,  LLC. 

Transactions  Granted  Early  Termination — 10/24/2008 

20090027  . 

20090028  . 

20090042  . 

20090043  . 

20090054  . 

20090055  . 

20090055  . 

Carl  C.  Icahn  . 

Icahn  Partners  Master  Fund  II  L.P  .... 

Toyota  Boshoku  Corporation  . 

Toyota  Boshoku  Corporation  . 

Maine  Health  . 

Johnson  &  Johnson . . 

Baijit  S.  Nanda  . 

The  Williams  Companies,  Inc  . 

The  Williams  Companies,  Inc  . 

Toyota  Boshoku  Corporation  . 

Johnson  Controls,  Inc  . 

Waldo  County  Healthcare,  Inc  . 

Chrysalis  Ventures  II,  L.P  . . 

Sam  Hirtxxj  . 

The  Williams  Companies,  Inc. 

The  Williams  Companies,  Inc. 

Trim  Masters,  Inc. 

Trim  Masters,  Inc. 

Waldo  County  Healthcare,  Inc. 
HealthMedia,  Inc. 

PCF  SaleCo,  LLC. 

Transactions  Granted  Early  Termination — 10/27/2008 

20081820  . . 

20090035  . 

20090058  . 

20090063  . 

Reyes  Holdings,  LLC  . 

Merck  &  Co.,  Inc  . 

Continental  Aktiengesellschaft  . 

Shindaiwa  Corporation  . 

Tillman  J.  Keller  III  . 

Japan  Tobacco  Inc . 

Carlisle  Companies  Incorporated . 

Kioritz  Corporation . 

American  Diversified  Supply  Com¬ 
pany,  Institutional  Jobbers  Cor¬ 
poration. 

Japan  Tobacco  Inc. 

Carlisle  Power  Transmission  Prod¬ 
ucts,  Inc. 

Kioritz  Corporation. 

Transactions  Granted  Early  Termination — 10/28/2008 

20090045  . 

20090057  . 

Parker  Hannifin  Corporation . 

HCL  Technologies  Limited  . 

Robert  E.  Kershaw . i  Aqua  Pro,  Inc.,  Aqua  Pro  Properties 

1  Ltd.  1. 

Axon  Group  pic  .  i  /^on  Group  pic. 

Transactions  Granted  Early  Termination — 10/29/2008 

20090032  . 

20090046  . 

20090056  . . . 

20090059  . 

Ligand  Pharmaceuticals  Incorporated 
Precision  Castparts  Corp  . 

Elliott  Associates,  L.P . 

IMD  Parent  LLC  . 

Pharmacopeia.  Inc  . 

Frederick  Properties,  Inc . 

Epicor  Software  Corporation  . 

Lehman  Brothers  Holdings  Inc . 

Pharmacopeia,  Inc. 

Fatigue  Technology,  Inc.,  Fatigue 
Technology  International  Corpora¬ 
tion,  FT!  Manufacturing,  Inc. 

Epicor  Software  Corporation. 

Lehman  Brothers  Holdings  Inc. 

Transactions  Granted  Early  Termination — 10/31/2008 

20090002  . 

20090064  . 

20090066  . 

20090072  . 

Berkshire  Hathaway  Inc  . 

Fairfax  Financial  Holdings  Limited  .... 

Hess  Corporation  . 

OME  Acquisition  S.C.A  . 

Constellation  Energy  Group,  Inc . 

Ridley  Corporation  Limited . 

Crosstex  Energy,  L.P  . 

HCP  Capital  Group  GmbH . 

Constellation  Energy  Group,  Inc. 
Ridley  Inc. 

Seminole  Gas  Processing  Plant. 
Starkstrom-Geratebau  GmbH. ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact  Representative, 
or  Renee  Hallman,  Contact 
Representative,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room  H- 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  E8-27019  Filed  11-14-08;  8:45  am) 
BILLING  CODE  6750-01 -M 


GENERAL  SERVICES 
ADMINISTRATION 

Multiple  Award  Schedule  Advisory 
Panel;  Notification  of  Public  Advisory 
Panel  Meeting 

agency:  U.S.  General  Services 
Administration  (GSA). 

action:  Notice. 


SUMMARY:  The  U.S.  General  Services 
Administration’s  (GSA)  Multiple  Award 
Schedule  Advisory  Panel  (MAS  Panel), 
a  Federal  Advisory  Committee,  meeting 
scheduled  for  November  12,  2008,  is 
cancelled. 


Dated;  November  12,  2008. 

David  A.  JDrabkin, 

Deputy  Chief  Acquisition  Officer,  Office  of 
the  Chief  Acquisition  Officer,  General 
Services  Administration. 

[FR  Doc.  E8-27228  Filed  11-14-08;  8:45  am] 
BILLING  CODE  6820-EP-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Diseases  Transmitted  Through  the 
Food  Supply 


AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 
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action:  Notice  of  annual  update  of  list 
of  infectious  and  communicable 
diseases  that  are  transmitted  through 
handling  the  food  supply  and  the 
methods  by  which  such  diseases  are 
transmitted. 

summary:  Section  103(d)  of  the 
Americans  with  Disabilities  Act  of  1990, 
Public  Law  101-336,  requires  the 
Secretary  to  publish  a  list  of  infectious 
and  communicable  diseases  that  are 
transmitted  through  handling  the  food 
supply  and  to  review  and  update  the  list 
annually.  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  published 
a  final  list  on  August  16, 1991  (56  FR 
40897)  and  updates  on  September  8, 
1992  (57  FR  40917);  January  13,  1994 
(59  FR  1949):  August  15,  1996  (61  FR 
42426);  September  22,  1997  (62  FR 
49518-9):  September  15,  1998  (63  FR 
49359),  September  21,  1999  (64  FR 
51127):  September  27,  2000  (65  FR 
58088),  September  10,  2001  (66  FR 
47030),  and  September  27.  2002  (67  FR 
61109).  The  final  list  has  been  reviewed 
in  light  of  new  information  and  has 
been  revised  as  set  forth  below. 

DATES:  Effective  Date:  November  17. 
2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Donald  Sharp,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  NE.,  Mailstop  G-24, 
Atlanta.  Georgia  30333;  Telephone: 

(404) 639-2213. 

SUPPLEMENTARY  INFORMATION:  Section 
103(d)  of  the  Americans  with 
Disabilities  Act  of  1990,  42  U.S.C.  12113 
(d),  requires  the  Secretary  of  Health  and 
Human  Services  to: 

1.  Review  all  infectious  and 
communicable  diseases  which  may  be 
transmitted  through  handling  the  food 
supply; 

2.  Publish  a  list  of  infectious  and 
communicable  diseases  which  are 
transmitted  through  handling  the  food 
supply: 

3.  Publish  the  methods  by  which  such 
diseases  are  transmitted;  and, 

4.  Widely  disseminate  such 
information  regarding  the  list  of 
diseases  and  their  modes  of 
transmissibility  to  the  general  public. 

Additionally,  the  list  is  to  be  updated 
annually. 

Since  the  last  publication  of  the  list 
on  September  26,  2006  (67  FR  61109), 
no  information  has  been  added. 

I.  Pathogens  Often  Transmifted  by  Food 
Contaminated  by  Infected  Persons  Wbo 
Handle  Food,  and  Modes  of 
Transmission  of  Sucb  Pathogens 

The  contamination  of  raw  ingredients 
from  infected  food-producing  animals 


and  cross-contamination  during 
processing  are  more  prevalent  causes  of 
foodborne  disease  than  is  contamination 
of  foods  by  persons  with  infectious  or 
contagious  diseases.  However,  some 
pathogens  are  frequently  transmitted  by 
food  contaminated  by  infected  persons. 
The  presence  of  any  one  of  the 
following  signs  or  symptoms  in  persons 
who  handle  food  may  indicate  infection 
by  a  pathogen  that  could  be  transmitted 
to  others  through  handling  the  food 
supply:  Diarrhea,  vomiting,  open  skin 
sores,  boils,  fever,  dark  urine,  or 
jaundice.  The  failure  of  food-handlers  to 
wash  hands  (in  situations  such  as  after 
using  the  toilet,  handling  raw  meat, 
cleaning  spills,  or  carrying  garbage,  for 
example),  wear  clean  gloves,  or  use 
clean  utensils  is  responsible  for  the 
foodborne  transmission  of  these 
pathogens.  Non-foodborne  routes  of 
transmission,  such  as  from  one  person 
to  another,  are  also  major  contributors 
in  the  spread  of  these  pathogens. 
Pathogens  that  can  cause  diseases  after 
an  infected  person  handles  food  are  the 
following: 

Noroviruses; 

Hepatitis  A  virus; 

Salmonella  Typhi  *; 

Shigella  species; 

Staphylococcus  aureus; 

Streptococcus  pyogenes. 

II.  Pathogens  Occasionally  Transmitted 
by  Food  Contaminated  by  Infected 
Persons  Who  Handle  Food,  But  Usually 
Transmitted  by  Contamination  at  the 
Source  or  in  Food  Processing  or  by 
Non-Foodborne  Routes 

Other  pathogens  are  occasionally 
transmitted  by  infected  persons  who 
handle  food,  but  usually  cause  disease 
when  food  is  intrinsically  contaminated 
or  cross-contaminated  during  processing 
or  preparation.  Bacterial  pathogens  in 
this  category  often  require  a  period  of 
temperature  abuse  to  permit  their 
multiplication  to  an  infectious  do.se 
before  they  will  cause  disease  in 
consumers.  Preventing  food  contact  by 
persons  who  have  an  acute  diarrheal 
illness  will  decrease  the  risk  of 
transmitting  the  following  pathogens: 

Campylobacter  jejuni; 

Cryptosporidium  parx'um; 

Entamoeba  histolytica; 

Enterohemorrhagic  Escherichia  coli; 

Enterotoxigenic  Escherichia  coli; 

Giardia  lamblia; 

Nontyphoidal  Salmonella; 

Sapoviruses; 

Taenia  solium; 

Vibrio  cholerae; 

Yersinia  enterocolitica. 


*  Kauffmann-White  scheme  for  designation  of 
Salmonella  serotyptes. 
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[FR  Doc.  E8-27165  Filed  11-14-08:  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects: 

Title:  Court  Improvement  Program. 

OMB  No.:  0970-0245. 

Description:  The  Court  Improvement 
Program  provides  grants  to  State  court 
systems  to  conduct  assessments  of  their 
foster  care  and  adoption  laws  and 
judicial  processes  and  to  develop  and 
implement  a  plan  for  system 
improvement.  ACF  proposes  to  collect 
information  from  the  States  about  this 
program  (applications,  program  reports) 
by  way  of  a  Program  Instruction,  which 
(1)  describes  the  requirements  for  States 
under  the  reauthorization  of  the  Court 
Improvement  Program;  (2)  outlines  the 
programmatic  and  fiscal  provisions  and 
reporting  requirements  of  the  program; 
(3)  specifies  the  application  submittal 
and  approval  procedures  for  the 
program  for  Fiscal  Years  2007  through 
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2011;  and  (4)  identifies  technical 
resources  for  use  by  State  courts  during 
the  course  of  the  program.  This  Program 
Instruction  contains  information 
collection  requirements  pursuant  to 
receiving  a  grant  award  that  are  found 


Instrument 


Application  . 

Annual  program  report 


in  Public  Law  103-66,  as  amended  by 
Public  Law  105-89,  Public  Law  107- 
133,  Public  Law  109-239,  and  Public 
Law  109-288.  The  agency  will  use  the 
information  received  to  ensure 
compliance  with  the  statute  and  provide 


training  and  technical  assistance  to  the 
grantees. 

Respondents:  State  Courts. 

Annual  Burden  Estimates. 


i  ! 

Number  of  ! 
respondents 

Number  of 
responses  per  ' 
respondent 

Average 
burden  hours 
per  response  ’ 

Total  burden 
hours 

52 

1  i 

40 

2,080 

52 

1  I 

36 

1,872 

Estimated  Total  Annual  Burden 
Hours:  3,952. 

In  compliance  with  the  requirements 
of  Section  506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forv/arded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L’Enfant  Promenade,  S\V.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
infocollection@acf.hhs.gov.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publicatipn. 

Dated:  November  12,  2008. 

Janean  Chambers, 

Reports  Cleamnce  Officer. 

(FR  Doc.  E8-27234  Filed  11-14-08;  8:45  am] 
BILLING  CODE  41B4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2008-N-0571] 

Agency  Information  Collection 
Activities;  Proposed  Collection- 
Comment  Request;  Guidance  for 
Industry  and  Food  and  Drug 
Administration  Staff;  Compliance  With 
the  Medical  Device  User  Fee  and 
Modernization  Act  of  2002,  as 
Amended:  Prominent  and 
Conspicuous  Mark  of  Manufacturers 
on  Single-Use  Devices  (formerly 
“Reprocessed  Single-Use  Device 
Labeling”) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reprocessed  single-use  device  labeling. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  January  16,  2009. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http:// 
www.reguiations.gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 


FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Presley,  Jr.,  Office  of  Information 
Management  (HFA-710),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-796-3793. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Compliance  With  Section  301  of  the 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002,  as 
Amended:  Prominent  and  Conspicuous 
Mark  of  Manufacturers  on  Single-Use 
Devices  (formerly  “Reprocessed  Single- 
Use  Device  Labeling”)  (Federal  Food, 
Drug,  and  Cosmetic  Act,  Section  502(u)) 
(OMB  Control  Number  0910-0577) — 
Extension 

Section  502  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
352),  among  other  things,  establishes 
requirements  that  the  label  or  labeling  of 
a  medical  device  must  meet  so  that  it  is 
not  misbranded  and  subject  to 
regulatory  action.  Section  301  of  the 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (Public  Law 
107-250)  amended  section  502  of  the 
act  to  add  section  502(u)  to  require 
devices  (both  new  and  reprocessed)  to 
bear  prominently  and  conspicuously  the 


name  of  the  manufacturer,  a  generally 
recognized  abbreviation  of  such  name, 
or  a  unique  and  generally  recognized 
symbol  identifying  the  manufacturer. 
Thus,  the  name  for  this  information 
collection  activity  has  been  changed  to 
more  accurately  describe  the 
information  collection  content. 

Section  2(c)  of  The  Medical  Device 
User  Fee  Stabilization  Act  of  2005 
(Public  Law  109—43)  amends  section 
502(u)  of  the  act  by  limiting  the 
provision  to  reprocessed  single-use 
devices  (SUDs)  and  the  manufacturers 
who  reprocess  them.  Under  the 
amended  provision,  if  the  original  SUD 
or  an  attachment  to  it  prominently  and 
conspicuously  bears  the  name  of  the 
manufacturer,  then  the  reprocessor  of 
the  SUD  is  required  to  identify  itself  by 
name,  abbreviation,  or  symbol,  in  a 
prominent  and  conspicuous  manner  on 
the  device  or  attachment  to  the  device. 
If  the  original  SUD  does  not 


prominently  and  conspicuously  bear  the 
name  of  the  manufacturer,  the 
manufacturer  who  reprocesses  the  SUD 
for  reuse  may  identify  itself  using  a 
detachable  label  that  is  intended  to  be 
affixed  to  the  patient  record. 

The  requirements  of  section  502(u)  of 
the  act  impose  a  minimal  burden  on 
industry.  This  section  of  the  act  only 
requires  the  manufacturer,  packer,  or 
distributor  of  a  device  to  include  their 
name  and  address  on  the  labeling  of  a 
device.  This  information  is  readily 
available  to  the  establishment  and  easily 
supplied.  From  its  registration  and 
premarket  submission  database,  FDA 
estimates  that  there  are  10 
establishments  that  distribute 
approximately  1 ,000  reprocessed  SUDs. 
Each  response  is  anticipated  to  take  0.1 
hours  resulting  in  a  total  burden  to 
industry  of  100  hours. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Section  of  the  Act 

No.  of 

Respondents 

No.  of  Responses 
per  Respondent 

Total  Annual 
Responses 

Hours  Per 
Response  | 

Total  Hours 

502(u) 

10 

100 

1,000 

1 _ _1J 

100 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Please  note  that  on  January  15,  2008, 
the  FDA  Division  of  Dockets 
Management  Web  site  transitioned  to 
the  Federal  Dockets  Management 
System  (FDMS).  FDMS  is  a 
Government-wide,  electronic  docket 
management  system.  Electronic 
comments  or  submissions  will  be 
accepted  by  FDA  only  through  FDMS  at 
http://muv.reguIations.gov. 

Dated:  November  5.  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-27178  Filed  11-14-08;  8:45  am] 
BILLING  CODE  416O-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-2008-E-0111] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  SOMATULINE  DEPOT 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 


SOMATULINE  DEPOT  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Director  of  Patents  and  Trademarks, 
Department  of  Commerce,  for  the 
extension  of  a  patent  which  claims  that 
human  drug  product. 

ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
iuu\  .reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Friedman,  Office  of  Regulatory 
Policy,  Food  and  Drug  Administration, 
10903  New  Hampshire  Ave.,  Bldg.  51, 
rm.  6222,  Silver  Spring,  MD  20993- 
0002, 301-796-3602. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 


item  was  marketed.  Under  these  acts,  a 
product’s  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time;  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  jfor  example,  half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  human  drug  product  will 
include  all  of  the  testing  pha.se  and 
approval  phase  as  specified  in  35  U.S.C. 
156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  SOMATULINE 
DEPOT  (lanreotide).  SOMATULINE 
DEPOT  is  indicated  for  the  long-term 
treatment  of  acromegalic  patients  who 
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have  had  an  inadequate  response  to  or 
cannot  be  treated  with  surgery  and/or 
radiotherapy.  Subsequent  to  this 
approval,  the  Patent  arid  Trademark 
Office  received  a  patent  term  restoration 
application  for  SOMATULINE  DEPOT 
(U.S.  Patent  No.  5,595,760)  from  Society 
De  Conseils  De  Recherches  Et 
□’Applications  Scientifiques,  and  the 
Patent  and  Trademark  Office  requested 
FDA’s  assistance  in  determining  this 
patent’s  eligibility  for  patent  term 
restoration.  In  a  letter  dated  April  22, 
2008,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
SOMATULINE  DEPOT  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product’s  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
SOMATULINE  DEPOT  is  3,629  days.  Of 
this  time,  3,324  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  305  days  occurred 
during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  September  24, 
1997.  FDA  has  verified  the  applicant’s 
claim  that  the  date  the  investigational 
new  drug  application  became  effective 
was  on  September  24,  1997. 

2.  The  date  the  application  was 
initially  submitted  ivith  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  act:  October  30,  2006.  FDA 
has  verified  the  applicant’s  Tclaim  that 
the  new  drug  application  (NDA)  for 
SOMATULINE  DEPOT  (NDA  22-074) 
was  initially  submitted  on  October  30, 

2006. 

3.  The  date  the  application  was 
approved:  August  30,  2007.  FDA  has 
verified  the  applicant’s  claim  that  NDA 
22-074  was  approved  on  August  30, 

2007. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  5  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written  or 
electronic  comments  and  ask  for  a 


redetermination  by  January  16,  2009. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
May  18,  2009.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 

Kept.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41—42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Division  of  Dockets 
Management.  Three  copies  of  any 
mailed  information  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Comments  and  petitions  may 
be  seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Please  note  tnat  on  January  15,  2008, 
the  FDA  Division  of  Dockets 
Management  Web  site  transitioned  to 
the  Federal  Dockets  Management 
System  (FDMS).  FDMS  is  a 
Government-wide,  electronic  docket 
management  system.  Electronic 
comments  or  submissions  will  be 
accepted  by  FDA  only  through  FDMS  at 
http://www.regulations.gov. 

Dated:  October  20,  2008. 

Jane  A.  Axelrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 

[FR  Doc.  E8-27179  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 795-DR] 

Indiana;  Amendment  No.  7  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  (FEMA-1 795-DR), 
dated  September  23,  2008,  and  related 
determinations. 

OATES:  Effective  Date:  November  7, 

2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency  ” 
Management  Agencv,  500  C  Street,  SW., 
Washington.  DC  20472,  (202)  646-3886. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  event  declared  a  major 
disaster  by  the  President  in  his 
declaration  of  September  23,  2008. 

LaPorte  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

Daviess  County  for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97. 031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling: 
97.033,  Disaster  Legal  Services:  97.034, 
Disaster  Unemployment  Assistance  (DUA): 
97.046,  Fire  Management  Assistance  Grant; 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidentially 
Declared  Disaster  Areas:  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050  Presidentially 
Declared  Disaster  Assistance  to  Individuals . 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-27164  Filed  11-14-08;  8:45  am] 
BILLING  CODE  9111-2»-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1 804-DR] 

Arkansas;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arkansas 
(FEMA-1 804-DR),  dated  October  22, 
2008,  and  related  determinations. 

DATES:  Effective  Date:  October  22,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Miller,  Disaster  Assistance 
Directorate,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-3886. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
October  22,  2008,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
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U.S.C.  5121-5207  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Arkansas 
resulting  from  Tropical  Storm  Ike  during  the 
period  of  September  13-23,  2008,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5207  (the 
Stafford  Act).  Therefore,  I  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Arkansas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  that  you  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Hazard  Mitigation 
will  be  limited  to  75  percent  of  the  total 
eligible  costs.  Federal  funds  provided  under 
the  Stafford  Act  for  Public  Assistance  also 
will  be  limited  to  75  percent  of  the  total 
eligible  costs,  except  for  any  particular 
projects  that  are  eligible  for  a  higher  Federal 
cost-sharing  percentage  under  the  FEMA 
Public  Assistance  Pilot  Program  instituted 
pursuant  to  6  U.S.C.  777.  If  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  is  later  requested  and  warranted.  Federal 
funding  under  that  program  also  will  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Administrator,  under  Executive  Order 
12148,  as  amended,  Kenneth  M.  Riley, 
of  FEMA  is  appointed  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

The  following-areas  of  the  State  of 
Arkansas  have  been  designated  as 
adversely  affected  by  this  declared 
major  disaster: 

Carroll,  Clay,  Craighead,  Greene, 
Hempstead,  Howard,  Izard,  Lafayette, 
Lawrence,  Little  River,  Madison,  Miller, 
Newton,  Randolph,  Sharp,  and  Van  Buren 
Counties  for  Public  Assistance. 

All  counties  within  the  State  of  Arkansas 
are  eligible  to  apply  for  assistance  under  the 
Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  97.030, 
Community  Disaster  Loans;  97.031,  Cora 
Brown  Fund;  97.032,  Crisis  Counseling; 
97.033,  Disaster  Legal  Services;  97.034, 
Disaster  Unemployment  Assistance  (DUA); 
97.046,  Fire  Management  Assistance  Grant: 
97.048,  Disaster  Housing  Assistance  to 
Individuals  and  Households  In  Presidential ly 


Declared  Disaster  Areas;  97.049, 
Presidentially  Declared  Disaster  Assistance — 
Disaster  Housing  Operations  for  Individuals 
and  Households;  97.050,  Presidentially 
Declared  Disaster  Assistance  to  Individuals 
and  Households — Other  Needs;  97.036, 
Disaster  Grants — Public  Assistance 
(Presidentially  Declared  Disasters);  97.039, 
Hazard  Mitigation  Grant.) 

R.  David  Paulison, 

Administrator,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  E8-27142  Filed  11-14-08;  8:45  am] 
BILLING  CODE  9111-23-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
RIN  1018-AU27 

Policy  on  Wilderness  Stewardship 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  We  establish  policy  for 
implementing  the  National  Wildlife 
Refuge  System  Administration  Act  of 
1966,  as  amended,  and  the  Wilderness 
Act  of  1964  as  Part  610  Chapters  1-5  of 
the  Fish  and  Wildlife  Service  Manual. 

In  the  Wilderness  Act,  Congress  called 
for  the  establishment  of  a  National 
Wilderness  Preservation  System  to 
secure  an  “enduring  resource  of 
wilderness”  for  the  American  public. 
This  policy  updates  guidance  on 
administrative  and  public  activities  on 
wilderness  within  the  National  Wildlife 
Refuge  System  (Refuge  System). 
ADDRESSES:  You  may  download  a  copy 
of  this  policy  at:  http://mvvi'.fws.gov/ 
refuges/poIicyMakers/NWRpoIicies.html 
or  request  a  copy  from:  National 
Wildlife  Refuge  System,  U.S.  Fish  and 
Wildlife  Service,  Attn:  Nancy  Roeper, 
National  Wilderness  Coordinator,  4401 
North  Fairfax  Drive,  Room  657, 
Arlington,  VA  22203;  fax  (703)  358- 
1929. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Roeper,  National  Wilderness 
Coordinator,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive,  Room  657, 
Arlington,  Virginia  22203  (telephone: 
703-358-2389,  fax:  703-358-1929). 
SUPPLEMENTARY  INFORMATION:  We 
published  a  draft  Wilderness 
Stewardship  policy  in  the  Federal 
Register  on  January  16,  2001  (66  FR 
3708)  and  invited  the  public  to  provide 
comments  on  the  draft  policy  by  March 
19,  2001.  During  this  comment  period, 
we  received  several  requests  to  extend 
the  comment  period.  In  response  to 


these  requests  and  in  order  to  ensure 
that  the  public  had  an  adequate 
opportunity  to  review  and  comment  on 
the  draft  policy,  we  extended  the 
comment  period  until  April  19,  2001  (66 
FR  15136).  We  reopened  the  comment 
period  from  May  15  to  June  14,  2001  (66 
FR  26879).  On  June  21,  2001,  we  again 
reopened  the  comment  period  until  June 
30,  2001  (66  FR  33268),  and  corrected 
the  May  15,  2001,  notice  to  reflect  that 
comments  received  between  April  19 
and  May  15,  2001,  would  be  considered, 
and  need  not  be  resubmitted. 

During  the  8  years  since  publication, 
we  made  numerous  revisions  to  the 
draft  Wilderness  Stewardship  policy 
based  on  public  comments  and  on 
internal  reviews  and  discussions  by 
Service  managers  and  staff.  We  also 
developed  Intergovernmental  Personnel 
Agreements  (IP As)  with  representatives 
from  five  States  to  facilitate  an  effective 
means  of  involving  the  State  fish  and 
wildlife  agencies  in  the  development 
and  implementation  of  Refuge  System 
policies  and  guidance,  including  the 
Wilderness  Stewardship  policy.  The 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
in  1997  by  the  Improvement  Act  (16 
U.S.C.  668dd-668ee,  as  amended) 
(Administration  Act),  requires  that,  in 
administering  the  Refuge  System,  the 
Fish  and  Wildlife  Service  ensure 
effective  coordination,  interaction,  and 
cooperation  with  State  fish  and  wildlife 
agencies.  (State  employees  under  these 
agreements  are  on  assignment  to  the 
Service,  serve  as  Service  staff,  and  are 
subject  to  the  provisions  of  law 
governing  the  ethical  and  other  conduct 
of  Federal  employees.) 

This  policy  is  intended  to  improve  the 
internal  management  of  the  Service,  and 
it  is  not  intended  to,  and  does  not, 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  or 
equity  by  a  party  against  the  United 
States,  its  Departments,  agencies, 
instrumentalities  or  entities,  its  officers 
or  employees,  or  any  other  person. 

Purpose  of  This  Policy  and  Authorities 

The  purpose  of  this  policy  is  to 
implement  the  Administration  Act  and 
the  Wilderness  Act  of  1964,  within  the 
Rqfuge  System.  This  policy  replaces 
existing  policy  found  in  the  Refuge 
Manual  at  6  RM  8. 

The  Administration  Act  provides  a 
mission  and  goals  for  the  Refuge 
System.  As  specially  designated  areas 
encompassed  within  the  Refuge  System, 
wilderness  directly  contributes  to  the  “ 
fulfillment  of  the  mission  and  goals  by, 
for  example,  protecting  a  diversity  of 
fish,  wildlife,  plants,  and  their  habitats 
and  providing  opportunities  for 
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compatible  wildlife-dependent 
recreation. 

The  Wilderness  Act  of  1964  (16  U.S.C. 
1131-1136)  provides  the  basis  for 
wilderness  protection  of  the  Refuge 
System.  It  clearly  establishes  that,  as  we 
carry  out  the  Service  mission,  the 
Refuge  System  mission  and  goals,  and 
the  individual  refuge  establishing 
purposes  in  areas  designated  as 
wilderness,  we  do  so  in  a  way  that 
preserves  wilderness  character.  This 
policy  gives  refuge  managers  uniform 
direction  and  procedures  for  making 
decisions  regarding  conservation  and 
uses  of  the  Refuge  System  wilderness 
areas  and  incorporates  provisions  of  the 
Administration  Act.  The  policy 
prescribes  how  the  refuge  manager 
preserves  the  character  and  qualities  of 
designated  wilderness  while  managing 
for  refuge  establishing  purpose{s), 
maintaining  outstanding  opportunities 
for  solitude  or  a  primitive  and 
unconfined  type  of  recreation,  and 
conducting  minimum  requirements 
analyses  before  taking  any  action  in 
wilderness. 

United  States  Border  Security 

The  Department  of  Homeland 
Security  (DHS)  has  waived  all  of  thfe 
requirements  of  a  number  of  Federal 
statutes,  including  the  Administration 
Act  and  the  Wilderness  Act,  with 
respect  to  the  construction  of  roads  and 
fixed  and  mobile  barriers  in  areas  of 
high  illegal  entry  in  the  vicinity  of  the 
southwestern  U.S.  border.  See  73  FR 
19078  (April  8,  2008).  None  of  the 
provisions  of  the  Wilderness  Act  or  the 
Service’s  policy  on  wilderness 
Stewardship  apply  to  the  activities 
determined  by  DHS  to  fall  within  the 
waiver.  However,  there  may  be  other 
activities  related  to  border  security  that 
are  geographically  removed  from  the 
areas  of  high  illegal  entry  which  are  not 
covered  by  the  DHS  waiver.  Where  such 
an  activity  is  proposed  to  be  located 
within  designated  wilderness  in  the 
Refuge  System  and  is  a  generally 
prohibited  use  under  the  Wilderness 
Act,  the  Service  will  conduct  minimum 
requirement  analyses.  This  will 
determine  whether  the  proposed 
activities  are  necessary  to  administer  the 
area  as  wilderness  and  to  accomplish 
the  purposes  of  the  refuge,  including 
Wilderness  Act  purposes. 

Policy  Summary 

For  clarity,  we  reorganized  the 
content  of  the  policy  from  seven 
chapters,  as  first  published  in  2001,  into 
five  chapters  as  explained  in  more  detail 
in  “Summary  of  Comments  and  Changes 


to  the  Final  Policy.”  It  is  now  organized 
as  follows: 

Chapter  1  identifies  our  priorities  in 
implementing  the  policy,  establishes  the 
responsibility  for  wdlderness 
stewardship,  defines  terms,  describes 
the  broad  framework  within  which  we 
manage  wilderness,  discusses  the 
philosophical  underpinnings  of 
wilderness,  and  requires  compliance 
with  the  requirements  of  the  Wilderness 
Act.  It  also  establishes  a  process  for 
conducting  minimum  requirement 
analyses  and  establishes  training 
requirements  for  specific  Service 
employees. 

Chapter  2  addresses  general 
administration,  natural  and  cultural 
resource  management,  and  public  use 
management  in  wilderness.  It  clarifies 
the  circumstances  under  which 
generally  prohibited  uses  (temporary 
roads,  motor  vehicles,  motorized 
equipment,  motorboats,  mechanical 
transport,  landing  of  aircraft,  structures, 
and  installations)  may  be  necessary  for 
wilderness  preservation.  It  addresses 
commercial  uses,  research,  and  public 
access.  It  affirms  that  we  will  generally 
not  modify  ecosystems,  species 
population  levels,  or  natural  processes 
in  refuge  wilderness  unless  doing  so 
maintains  or  restores  biological 
integrity,  diversity,  or  environmental 
health  that  has  been  degraded  or  is 
necessary  to  protect  or  recover 
threatened  or  endangered  species.  It 
describes  how  we  respond  to  wildland 
fires  and  how  we  may  use  prescribed 
fire.  It  also  explains  that  in  wilderness 
areas,  we  will  emphasize  providing 
opportunities  for  solitude  or  a  primitive 
and  unconfined  type  of  recreation. 
Appropriate  recreational  uses  in 
wilderness  include  the  six  wildlife- 
dependent  recreational  uses  (hunting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation)  identified 
in  the  Improvement  Act  if  they  are 
compatible  and  do  not  involve  generally 
prohibited  uses.  The  chapter  also 
addresses  special  needs  for  persons  with 
disabilities. 

Chapter  3  provides  guidance  on 
developing  wilderness  stewardship 
plans  (WSP).  The  WSP  is  a  step-down 
management  plan  that  provides  detailed 
strategies  and  implementation 
schedules  for  meeting  the  broader 
wilderness  goals  and  objectives 
identified  in  the  refuge  comprehensive 
conservation  plan.  The  WSP  also 
includes  minimum  requirement 
analyses  for  all  refuge  management 
activities  and  compatibility 


determinations  for  refuge  uses  in  the 
wilderness  area. 

Chapter  4  describes  the  three-part 
process  we  follow  in  conducting 
wilderness  reviews  in  accordance  with 
the  refuge  planning  process  outlined  in 
the  planning  policy  (602  FW  1,3,  and 
4).  We  conduct  an  inventory  to  identify 
areas  that  meet  the  basic  definition  of 
wilderness  and  carry  out  a  study  to 
evaluate  all  the  values,  resources,  and 
uses  within  the  area.  The  findings  of  the 
study  determine  whether  we  will 
recommend  an  area  for  designation  as 
wilderness. 

Chapter  5  addresses  special 
provisions  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  4lOhh-3233,  43 
U.S.C.  1602-1784)  for  wilderness 
stewardship  in  Alaska.  The  chapter 
consolidates  and  adds  to  the  provisions 
that  were  scattered  throughout  the 
policy  in  the  previous  draft. 

Summary  of  Comments  and  Changes  to 
the  Final  Policy 

We  received  approximately  4,130 
comment  letters  in  response  to  the  2001 
publication  in  the  Federal  Register.  The 
comments  were  from  Federal,  State,  and 
local  government  agencies; 
nongovernmental  organizations;  and 
individuals.  Some  comments  addressed 
specific  elements  in  the  draft  policy, 
while  many  comments  expressed 
general  support  without  addressing 
specific  elements.  We  considered  all  of 
the  information  and  recommendations 
for  improvement  included  in  the 
comments  and  made  appropriate 
changes  to  the  draft  policy. 

In  general,  we  combined  chapters  1 
and  2  of  the  proposed  policy  into 
chapter  1  (General  Overview);  combined 
chapters  3,4,  and  5  of  the  proposed 
policy  into  chapter  2  (Wilderness 
Administration  and  Resource 
Stewardship);  renumbered  chapter  6  as 
chapter  3  (Wilderness  Stewardship 
Planning);  and  renumbered  chapter  7  as 
chapter  4  (Wilderness  Review  and 
Evaluation).  We  added  a  new  chapter  5 
to  cover  special  provisions  for 
wilderness  in  Alaska,  which  were 
scattered  throughout  the  draft  policy. 

Key  to  Changes  From  the  2001  Draft 
Policy  to  the  Final  Policy 

The  following  table  compares  the 
format  pf  the  2001  draft  and  final 
policies.  The  table  lists  each  section  in 
chapters  1-5  of  the  final  policy  and 
indicates  whether  the  section  is  new  or 
where  the  information  was  located  in 
the  2001  draft  policy. 
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Chapter  1  General  Overview  of  Wilderness  Stewardship  Policy 


1.1  What  is  the  purpose  of  Part  610  and  this  chapter?  1.1. 

1 .2  What  does  this  chapter  cover?  1.2. 

1 .3  What  are  the  authorities  for  this  policy?  j  1  -3. 

1 .4  What  are  the  priorities  in  implementing  this  policy?  |  New. 

1 .5  What  do  these  terms  mean?  j  1 .6. 

1 .6  Who  is  responsible  for  wilderness  stewardship  in  the  Service?  i  1 .4. 

1 .7  What  is  wilderness?  i  New. 

1.8  What  are  the  purposes  of  the  Wilderness  Act?  j  2.7. 

1 .9  What  is  the  National  Wilderness  Preservation  System  (NWPS)?  New. 

1.10  How  does  the  Service  coordinate  stewardship  of  the  NWPS  with  other  Federal  agencies?  2.19. 

1.11  How  does  the  Service  coordinate  wilderness  stewardship  with  State  fish  arid  wildlife  agencies?  1 .5. 

1.12  What  is  the  broad  framework  the  Service  uses  to  administer  wilderness?  2.4. 

1.13  What  is  wilderness  character?  2.5. 

1.14  What  are  the  principles  for  administering  wilderness?  2.6. 

1.15  What  is  the  relationship  between  wilderness  stewardship  and  compatibility?  New. 

1.16  What  activities  does  the  Service  prohibit  in  wilderness?  2.9,2.11. 


1.17  How  do  refuge  nianagers  accomplish  both  the  establishing  purpose(s)  of  a  refuge  and  the  purposes  of  the  Wil-  I  2.8. 

demess  Act?  I 

1.18  How  does  the  Service  determine  if  a  proposed  refuge  management  activity  is  the  minimum  requirement  for  ad-  j  2.10,  2.15. 

ministering  the  area  as  wilderness  and  necessary  to  accomplish  the  purposes  the  refuge,  including  Wilderness  Act  | 
purposes?  i 


1.19  When  must  the  Refuge  System  conduct  a  minimum  requirement  analysis?  2.14. 

1.20  Who  makes  minimum  requirement  decisions?  .  12.16. 

1.21  What  is  the  relationship  of  the  Minimum  Requirement  Analysis  to  the  requirements  of  the  National  Environ-  !  New. 

mental  Policy  Act?  i 

1.22  What  effects  do  emergencies  have  on  the  uses  generally  prohibited  by  the  Wilderness  Act?  i  2.13. 

1 .23  What  effect  does  the  Department  of  Homeland  Security  waiver  of  the  Administration  Act  and  the  Wilderness  Act  i  New. 

have  on  the  uses  generally  prohibited  by  the  Wilderness  Act? 

1 .24  What  are  the  training  requirements  for  Refuge  System  staff?  1 .7. 

1 .25  What  are  the  training  requirements  for  Endangered  Species  and  fisheries  and  Habitat  Conservation  staff?  |  1 .8. 

1 .26  When  should  State  employees  attend  wilderness  training?  j  1 .9. 


Chapter  2  Wilderness  Administration  and  Resource  Stewardship 


2.1  What  is  the  purpose  of  this  chapter?  i 

2.2  What  does  this  chapter  cover?  ! 

2.3  What  are  the  authorities  that  directly  affect  wilderness  stewardship  on  Service  lands? 

2.4  What  is  the  Service’s  general  policy  for  wilderness  administration  and  the  stewardship  of  natural  and  cultural  re¬ 
sources  in  wilderness? 

2.5  Can  the  Service  allow  structures  and  installations  in  wilderness?  i 

2.6  Can  the  Service  allow  roads  and  trails  in  wilderness?  j 

2.7  Can  the  Service  allow  use  of  motorized  vehicles,  motorized  equipment,  and  mechanical  transport  in  wilderness?  i 

2.8  Can  the  Service  manage  aircraft  use  in  and  over  wilderness?  _  j 

2.9  How  does  wilderness  designation  affect  existing  private  rights?  ~  ; 

2.10  Can  the  Service  authorize  access  through  wilderness  to  non-Federal  land  where  rights  to  access  do  not  exist?  | 

2.11  Can  the  Service  authorize  rights-of-way  in  wilderness? 

2.12  Can  the  Service  authorize  commercial  enterprises  and  services  in  wilderness? 

2.13  How  does  the  Service  manage  permits  for  commercial  services? 

2.14  Can  the  Service  authorize  mineral  exploration  and  development  activities  in  wilderness  areas?  I 

2.15  Will  the  Service  propose  names  for  geographic  features  in  wilderness?  i 

2.16  How  does  the  Service  conserve  wildlife  and  habitat  in  2.12,  wilderness?  ' 

2.17  Can  the  Service  introduce,  transplant,  or  stock  fish,  wildlife,  and  plants  in  wilderness?  ; 

2.18  Can  the  Service  use  livestock  grazing  as  a  refuge  management  economic  activity?  f 

2.19  Can  the  Service  control  invasive  species,  pests,  and  diseases  in  wilderness?  i 

2.20  Can  the  Service  control  predation  in  wilderness?  j 

2.21  What  is  the  Service’s  general  policy  for  managing  wilderness  fires?  | 

2.22  Can  the  Service  manage  wildland  fire  in  wilderness?  j 

2.23  Can  the  Service  use  prescribed  fire  in  wilderness?  ! 

2.24  How  does  the  Service  accomplish  emergency  stabilization  and  rehabilitation  in  wilderness  following  a  wildfire?  I 

2.25  How  does  the  Service  protect  air  resources  in  wilderness? 

2.26  How  does  the  Senrice  protect  natural  night  skies  and  natural  soundscapes  in  wilderness? 

2.27  How  does  the  Service  conduct  research  in  wilderness? 

2.28  How  does  the  Service  conduct  inventory  and  monitoring  3.6.B,  activities  in  wilderness?  i 

2.29  How  does  the  Service  protect  cultural  resources  in  wilderness?  I 

2.30  What  are  the  Service’s  general  public  use  guidelines  4.4,  for  wilderness?  ' 

2.31  What  types  of  public  uses  does  the  Service  prohibit  in  wilderness? 

2.32  Can  the  Service  allow  use  and  grazing  of  recreational  pack  and  saddle  stock  in  wilderness? 

2.33  How  does  the  Service  address  visitor  safety  in  wilderness?  1 

2.34  How  does  the  Service  enhance  solitude  or  opportunities  for  primitive  and  unconfined  recreation  in  wilderness?  j 

2.35  How  can  the  Service  best  preserve  a  quality  wilderness  experience  as  well  as  the  wilderness  itself? 

2.36  How  does  the  Service  inform  and  educate  the  public  about  wilderness? 

2.37  What  is  the  Leave  No  Trace  (LNT)  program?  ! 


3.1. 

3.2. 

3  3. 

3.4. 

3.5A.,  4.13. 

3.5B.  and  C.,  4.1 3H. 
3.5D. 

3.6A.,  4.6E. 

New. 

3.5E. 

3.5G. 

3.5F. 

3.5F. 

3.5H. 

3.51. 

3.6C. 

3.6C.(3). 

3.6C.(2). 

3.6C.(4). 

3.6C.(6). 

5.4. 

5.5. 

5.6. 

New. 

3.6. D 
New. 

3.6. A. 

4.12. 

3.7. 

4.5. 

4.6. 

4.6. C. 

4.9. 

4.8. 

4.7. 

4.10. 

2.17,  4.11. 
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2.38  How  does  the  Service  address  special  needs  for  people  with  disabilities  in  wilderness? 

4.14. 

Chapter  3  Wilderness  Stewardship  Planning 


3.1  What  is  the  purpose  of  this  chapter?  6.1. 

3.2  What  does  this  chapter  cover?  i  6.2. 

3.3  What  are  the  authorities  that  directly  affwt  wilderness  stewardship  on  Service  lands?  :  6.3. 

3.4  What  is  a  wilderness  stewardship  plan  (WSP)?  •  i  6.4, 6.5. 

3.5  Does  every  wilderness  area  need  a  WSP?  6.6. 

3.6  Can  refuge  managers  prepare  a  WSP  for  wilderness  study  areas  (WSA)  recommended  for  wilderness  designa-  New. 
tion  in  a  finaICCP,  recommended  wilderness  areas,  or  proposed  wilderness  areas? 

3.7  Can  refuge  managers  combine  other  step-down  management  plans  with  the  WSP?  New. 

3.8  What  should  a  WSP  contain?  6.7. 

3.9  How  does  the  Service  coordinate  with  States,  other  Federal  agencies,  and  tribes  in  wilderness  stewardship  plan-  New. 
ning? 

3.10  How  does  the  Service  involve  the  public  in  wilderness  stewardship  planning?  6.8. 

3.1 1  How  does  the  Service  administer  wilderness  areas  that  do  not  have  an  approved  WSP?  i  6.9. 

3.12  May  the  Service  decide  to  implement  a  WSP  that  was  completed  before  development  of  the  refuge  CCP?  6.10. 

3.13  How  frequently  should  the  Service  revise  WSPs?  6.11. 

3.14  How  does  wilderness  stewardship  planning  work  whenService  wilderness  adjoins  wilderness  of  another  Federal  i  6.12. 
agency? 


Chapter  4  Wilderness  Review  and  Evaluation 


4.1  What  is  the  purpose  of  this  chapter?  7.1. 

4.2  VVhat  does  this  chapter  cover?  i  7.2. 

4.3  What  are  the  authorities  that  directly  affect  wilderness  reviews  and  management  of  WSAs,  recommended  wilder-  i  7.3. 

ness,  and  proposed  wilderness  on  Service  lands?  ’ 

4.4  What  is  a  wilderness  review?  ,  7.4. 

4.5  When  should  the  Service  conduct  a  wilderness  review?  i  7.5,  7.7. 

4.6  How  do  wilderness  reviews  relate  to  acquisition  planning?  7.6. 

4.7  How  does  the  Service  identify  WSAs  in  the  wilderness  inventory?  7.8. 

4.8  How  does  the  Service  evaluate  the  size  criteria  to  identify  a  WSA  during  inventory?  7.9. 

4.9  How  does  the  Service  evaluate  the  naturalness  criteria  to  identify  a  WSA  during  inventory?  :  7.10. 


4.10  How  does  the  Service  evaluate  outstanding  opportunities  for  solitude  or  a  primitive  and  unconfined  type  of  recre-  I  7.1 1. 

ation  during  inventory?  | 

4.11  Must  an  area  contain  ecological,  geological,  or  other  features  of  scientific,  educational,  scenic,  or  historic  value  7.12. 
to  qualify  as  a  WSA? 


4.12  What  factors  does  the  Service  consider  when  conducting  a  wilderness  study?  |  7.13. 

4.13  In  the  wilderness  study,  how  does  the  Service  evaluate  whether  a  WSA  can  be  effectively  managed  as  wilder-  New. 
ness? 

4.14  What  is  the  relationship  between  the  wilderness  study  conclusions  and  the  final  CCP  decisions?  New. 

4.15  What  level  of  NEPA  documentation  does  the  Service  require  for  wilderness  proposals?  New. 

4.16  How  does  the  Service  involve  stakeholders  in  wilderness  reviews?  New. 

4.17  What  is  the  process  for  the  Director’s  review  and  approval  of  wilderness  recommendations  in  CCPs?  7.14. 

4.18  What  is  included  in  the  wilderness  study  report?  i  7.15. 

4.19  What  additional  documents  does  the  Service  need  to  prepare  for  Secretarial  approval  of  the  wilderness  rec-  i  7.16. 

ommendation? 

4.20  What  are  the  steps  for  forwarding  or  reporting  the  Service’s  wilderness  recommendations?  :  7.14. 

4.21  What  is  the  Service’s  general  policy  for  managing  WSAs?  I  7.17. 

4.22  What  is  the  Service’s  general  policy  for  managing  recommended  wilderness?  :  New. 

4.23  What  is  the  Service’s  general  policy  for  managing  proposed  wilderness?  7.18. 


Chapter  5  Special  Provisions  for  Alaska  Wilderness 


5.1  What  is  the  purpose  of  this  chapter? 

5.2  What  does  this  chapter  cover? 

5.3  How  do  the  other  chapters  in  the  Service’s  wilderness  policy  (610  FW  1-4)  apply  to  Alaska  wilderness? 


New. 

New. 

1.2,  2.2,  3.2,  4.2,  5.2, 
6.2,  7.2. 


5.4  How  do  the  special  provisions  of  ANILCA  affect  the  need  for  a  minimum  requirement  analysis  (MRA)  for  pro¬ 
posed  refuge  management  activities  and  facilities  in  Alaska  wilderness? 

5.5  What  special  provisions  apply  to  public  access  for  traditional  activities  and  travel  to  and  from  villages  and  home- 
sites? 

5.6  What  special  provisions  apply  to  access  to  inholdings  in  Alaska  wilderness  areas? 

5.7  What  special  provisions  apply  to  public  access  to  subsistence  resources? 

5.8  What  special  provisions  apply  to  authorization  of  temporary  access  to  non-Federal  lands? 

5.9  What  special  provisions  apply  to  helicopter  access  in  Alaska  wilderness  areas? 

5.10  What  special  provisions  apply  to  rights-of-way  for  transportation  and  utility  sygtems  in  and  across  Alaska  wilder¬ 
ness  areas? 

5.11  What  special  provisions  apply  to  assessment,  exploration,  and  development  of  mineral  resources  on  Alaska  wil¬ 
derness  areas? 

5. 1 2  Does  the  Sen/ice  allow  the  use  of  motorized  equipment  in  Alaska  wilderness  areas? 

5. 1 3  What  provisions  apply  to  commercial  enterprises  and  services  in  Alaska  wilderness  areas? 

5.14  What  special  provisions  apply  to  management  of  structures  and  installations  in  Alaska  wilderness  areas? 


2.IIA.,  3.5A.(3),  3.5D. 

3.5E.(2). 

3.5E.(1). 

2.18. 

New. 

New. 

3.5G. 

3.5H.(1). 

3.5D. 

3.5F. 

3.5A. 
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5.15  What  temporary  facilities  and  equipment  related  to  the  taking  of  fish  and  wildlife  does  the  Service  authorize  in  j  1.6W.,  3.5F.(I). 

Alaska  wilderness  areas?  I 

5.16  What  special  provisions  apply  to  management  of  fish  populations  on  Alaska  wilderness  areas?  j  New. 

5.17  Does  the  Service  conduct  wilderness  reviews  of  refuge  lands  in  Alaska?  .New. 

5.18  What  is  the  Service’s  general  policy  for  managing  wilderness  study  areas  (WSAs),  recommended  wilderness,  |  New. 

and  proposed  wilderness  in  Alaska?  j 


Required  Determinations. 

Regulatory  Planning  and  Review.  The 
Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  policy 
is  significant  and  has  reviewed  this 
policy  under  Executive  Order  12866 
(E.O.'l2866).  OMB  bases  its 
determination  upon  the  following  four 
criteria; 

(a)  Whether  the  policy  will  have  an 
annual  effect  of  Si 00  million  or  more  on 
the  economy  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of  the 
government. 

(b)  Whether  the  policy  will  create 
inconsistencies  w  ith  other  Federal 
agencies’  actions. 

(c)  Whether  the  policy  will  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients. 

(d)  Whether  the  policy  raises  novel 
legal  or  policy  issues. 

Regulatory  Flexibility  Act.  Under  the 
Regulatory'  Flexibility  Act  (as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  {SBREFA}  of 
1996)  (5  U.S.C.  601,  et  seq.],  whenever 
a  Federal  agency  is  required  to  publish 
a  notice  of  rulemaking  for  any  proposed 
or  final  policy,  it  must  prepare  and 
make  available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  effect  of  the  policy  on 
small  entities  (i.e.,  small  businesses, 
small  organizations,  and  small 
government  jurisdictions).  However,  no 
regulatory  flexibility  analysis  is  required 
if  the  head  of  an  agency  certifies  that  the 
policy  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Thus,  for  a  ' 
regulatory  flexibility  analysis  to  be 
required,  impacts  must  exceed  a 
threshold  for  “significant  impact”  and  a 
threshold  for  a  “substantial  number  of 
small  entities.”  See  5  U.S.C.  605(b). 
SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  a  statement  of  the 
factual  basis  for  certifying  that  a  policy 
w'ould  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  policy  is  administrative,  legal, 
technical,  and  procedural  in  nature  and 
provides  updated  instructions  for  the 
maintenance  of  w'ilderness  areas  on  the 


National  Wildlife  Refuge  System.  This 
policy  does  not  increase  the  types  of 
recreation  allow'ed  on  the  System  but 
establishes  an  emphasis  on  the 
characteristics  desired  for  a  wilderness 
experience.  As  a  result,  there  may  be 
opportunities  for  an  increase  in 
wilderness  experiences  on  national 
wildlife  refuges  with  designated 
wilderness  areas.  The  changes  in  the 
wilderness  areas  are  likely  to  increase 
visitor  activity  on  these  national 
wildlife  refuges. 

From  1999  to  2003,  the  number  of 
wilderne.ss  visitors  averaged  501,147 
visitors  annually,  comprising  about  1.3 
percent  of  all  refuge  visitors.  There  are 
insufficient  data  to  provide  more  than 
broad  estimates  about  the  effects  of  this 
updated  policy  on  public  use  of 
W'ilderness  areas  on  national  wildlife 
refuges.  The  Service  expects  that  refuges 
that  improve  the  quality  of  their 
wilderness  areas,  and  thereby  increase 
the  opportunities  for  high-quality 
wilderness  experiences,  will  see  an 
increase  in  public  use.  With  this  policy, 
the  Service  estimates  that  on  balance 
there  will  be  up  to  a  10  percent  increase 
in  the  public’s  use  of  wilderness  areas 
on  refuges.  Thus,  w'e  expect  an  increase 
of  approximately  50,115  wilderness 
visitors  annually. 

New  recreational  user  days  generate 
expenditures  associated  w'ith 
recreational  activities  on  refuges’ 
wilderness  areas.  Due  to  the 
unavailability  of  site-specific 
expenditure  data,  we  use  the  national 
estimates  from  the  2006  National  Survey 
of  Fishing,  Hunting,  and  Wildlife 
Associated  Recreation  to  identify 
expenditures  for  food  and  lodging, 
transportation,  and  other  incidental 
expenses.  Using  the  average  trip-related 
expenditures  for  fishing,  hunting,  and 
wildlife  watching  activities  with  the 
maximum  expected  additional 
participation  on  the  Refuge  System 
yields  approximately  $1.8  million  in 
wilderness-related  expenditures  (50,115 
days  X  $35.35  per  day). 

By  having  ripple  effects  throughout 
the  economy,  these  direct  expenditures 
are  only  part  of  the  economic  impact  of 
wilderness  recreation.  Using  an  average 
national  impact  multiplier  for  hunting 
and  fishing  activities  (2.72)  derived 
from  the  reports  “Economic  Importance 


of  Hunting  in  America”  and 
“Sportfishing  in  America”  for  the 
estimated  increase  in  direct 
expenditures  yields  a  total  economic 
impact  of  approximately  $4.8  million 
(2007  dollars)  (Southwick  Associates, 
Inc.,  2007).  (Using  a  local  impact 
multiplier  would  yield  more  accurate 
and  smaller  results.  However,  w'e 
employed  the  national  impact 
multiplier  due  to  the  difficulty  in 
developing  local  multipliers^ for  each 
specific  region.) 

Since  we  know  that  most  of  the 
fishing  and  hunting  occurs  within  100 
miles  of  a  participant’s  residence,  then 
it  is  unlikely  that  most  of  this  spending 
would  be  “new”  money  coming  into  a 
local  economy;  therefore,  this  spending 
would  be  offset  w'ith  a  decrease  in  some 
other  sector  of  the  local  economy.  The 
net  gain  to  the  local  economies  would 
be  no  more  than  $4.8  million,  and  most 
likely  considerably  less.  Since  80 
percent  of  the  participants  travel  less 
than  100  miles  to  engage  in  hunting  and 
fishing  activities,  their  spending 
patterns  would  not  add  new  money  into 
the  local  economy.  Furthermore,  the 
probability  of  all  refuges  with 
wilderness  programs  being  upgraded  to 
true  wilderness  characteristics,  as 
defined  by  Congress,  is  very  low. 
Resource  constraints  have  kept  these 
refuges  from  upgrading  wilderness 
experiences  and  it  is  unlikely  that  this 
updated  policy  will  cause  all  refuges 
with  wilderness  designation  to  upgrade 
their  programs  immediately.  As  a  result, 
the  real  impact  would  be  on  the  order 
of  $964,000  annually. 

Many  small  businesses  within  the 
retail  trade  industry  (such  as  hotels,  gas 
stations,  taxidermy  shops,  bait  and 
tackle  shops,  etc.)  may  benefit  from 
increased  refuge  visitation.  A  large 
percentage  of  these  retail  trade 
establishments  near  the  refuges  most 
likely  qualify  as  small  businesses.  We 
expect  that  the  incremental  recreational 
opportunities  will  be  scattered  across 
the  refuges  that  offer  wilderness 
recreational  opportunities,  and  so  we  do 
not  expect  that  the  policy  will  have  a 
significant  economic  effect  (benefit)  on 
a  substantial  number  of  small  entities  in 
any  region  or  nationally. 

With  the  small  increase  in  overall 
spending  anticipated  from  this  policy,  it 
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is  unlikely  that  a  substantial  number  of 
small  entities  will  have  more  than  a 
small  benefit  from  the  increased 
'  spending  near  the  affected  refuges. 
Therefore,  we  certify  that  this  policy 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  defined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  An 
initial/final  Regulatory  Flexibility 
Analysis  is  not  required.  Accordingly,  a 
Small  Entity  Compliance  Guide  is  not 
required. 

Small  Business  Regulatory 
Enforcement  Fairness  Act.  The  policy  is 
not  a  major  policy  under  5  U.S.C. 

804(2),  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  This  policy: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  addition  of  some  wilderness 
experience  opportunities  at  refuges 
would  generate  expenditures  by 
wilderness  participants  with  an 
economic  impact  estimated  at  $964,000 
million  per  year.  Consequently,  the 
maximum  benefit  of  this  policy  for 
businesses  both  small  and  large  would 
not  be  sufficient  to  make  this  a  major 
policy.  The  impact  would  be  scattered 
across  the  country  and  would  most 
likely  not  be  significant  in  any  local 
area. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  This  policy  will 
have  a  small  effect  on  the  expenditures 
of  new  participants  for  wilderness 
opportunities  of  Americans.  Under  the 
assumption  that  all  wilderness 
opportunities  would  be  of  high  quality, 
participants  would  be  attracted  to  the 
refuge  system.  If  the  refuge  were  closer 
to  the  participant’s  residence  than 
alternative  sources  of  wilderness 
experiences  then  a  reduction  in  travel 
costs  would  occur  and  benefit  the 
participants.  The  Service  does  not  have 
information  to  quantify  this  reduction  in 
travel  cost  but  has  to  assume  that  since 
most  people  travel  less  than  100  miles 
to  hunt  and  fish,  that  the  reduced  travel 
cost  would  be  small  for  the  additional 
days  of  wilderness  activities  generated 
by  this  policy.  This  policy  is  not 
expected  to  significantly  affect  the 
supply  or  demand  for  wilderness 
opportunities  in  the  U.S.  and  therefore 
should  not  affect  prices  for  equipment 
and  supplies,  or  the  retailers  that  sell 
equipment.  Refuge  system  wilderness 
opportunities  account  for  a  small 
portion  of  the  wilderness  opportunities 
available  in  the  contiguous  United 
States. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment. 


investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign-based  enterprises. 
Because  this  policy  represents  such  a 
small  proportion  of  wildlife  related 
recreational  spending,  there  will  be  no 
measurable  economic  effect  on  the 
wildlife-dependent  industry  which  has 
annual  sales  of  equipment  and  travel 
expenditures  of  $72  billion  nationwide. 
Refuge  visitors  averaged  501,147  visits 
to  refuges  for  wilderness  activities  from 
1999  to  2003  compared  to  37.1  million 
visitors  for  all  activities  on  refuge 
system  lands.  This  policy  seeks  to 
preserve  wilderness  characteristics  for 
those  participants  who  want  this 
experience  and  is  aimed  at  providing 
guidance  to  Federal  managers  in 
establishing  quality  programs  where  the 
opportunity  exists  for  wilderness 
programs.  Refuges  that  have  or  establish 
wilderness  programs  may  hire 
additional  staff  from  the  local 
community  to  assist  with  the  programs 
but  this  would  not  be  a  significant 
increase  with  a  total  of  66  refuges 
participating.  Consequently,  there  is  no 
significant  employment  or  small 
business  effects. 

Unfunded  Mandates  Reform  Act.  In 
accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501,  et 
seq.)-: 

a.  This  policy  will  not  “significantly 
or  uniquely”  affect  small  governments. 
A  Small  Government  Agency  Plan  is  not 
required.  See  B(l)(a). 

b.  This  policy  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
“significant  regulatory  action”  under 
the  Unfunded  Mandates  Reform  Act.  V 
Takings.  In  accordance  with  Executive 
Order  12630,  the  policy  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  This  policy  will  not  change 
the  ability  of  inholders  to  access  their 
property,  although  it  may  affect  the  way 
in  which  they  may  access  it.  Depending 
on  the  specifics  of  the  easements  of 
record,  outstanding  rights-of-way, 
enabling  legislation,  or  other  rights 
granted  by  law,  inholders  may  be 
required  to  modify  their  modify  their: 
routes  of  entry  so  that  access  will  be 
through  a  non-wilderness  area;  method 
of  access,  and  use  non-motorized 
means:  or  time  of  entry,  to  disturb  the 
fewest  wilderness  users. 

Federalism.  As  discussed  in  B(l)a, 
this  policy  does  not  have  significant 
Federalism  effects  to  warrant  the 
preparation  of  a  Federalism  Assessment 
under  Executive  Order  12612.  This 
policy  will  not  have  substantial  direct 
effects  on  the  States,  in  their 
relationship  between  tbe  Federal 


Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Civil  Justice  Reform.  In  accordance 
with  Executive  Order  12988,  it  has  been 
determined  that  the  policy  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  The  policy  will 
clarify  established  policj'  and  result  in 
better  understanding  of  the  policies  by 
refuge  wilderness  visitors. 

Paperwork  Reduction  Act.  This  policy 
does  not  require  any  information 
collection  from  10  or  more  parties  and 
a  submission  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

National  Environmental  Policy  Act. 
We  have  analyzed  this  policy  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act  and 
40  CFR  1508.  This  policy  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  This  policy  is 
administrative,  legal,  technical,  and 
procedural  in  nature  and  provides 
updated  instructions  for  the 
stewardship  of  wilderness  areas  on  the 
National  Wildlife  Refuge  System.  The 
environmental  effects  are  too 
speculative  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
will  later  be  subjected  to  the  NEPA 
process  on  a  case-by-case  basis. 
Extraordinary  circumstances  may  exist 
for  individual  actions  that  may  occur  in 
implementing  this  policy  that  would 
constitute  an  exception  to  the 
categorical  exclusion  of  the  policy  as  a 
whole.  Again,  those  individual  actions 
will  be  subject  to  future  NEPA  analysis. 
An  environmental  assessment  is  not 
required  at  this  time.  (See  B(l)d.) 

Wilderne.ss  stewardship  plans  will 
need  to  be  developed  for  all  refuges 
with  wilderness.  These  plans  will  either 
be  incorporated  directly  into  refuge 
comprehensive  conserv'ation  plans  or  as 
step-down  management  plans,  pursuant 
to  our  refuge  planning  guidance  in  602  . 
FW  1-3.  We  prepare  these  plans  in 
compliance  with  section  102(2)(C)  of 
NEPA,  and  the  Councfl  on 
Environmental  Quality’s  regulations  for 
implementing  NEPA  in  40  CFR  parts 
1500-1508.  We  invite  the  affected 
public  to  participate  in  the  review, 
development,  and  implementation  of 
these  plans. 

Government-to-Government 
Relationship  with  Tribes.  In  accordance 
with  the  President’s  memorandum  of 
April  29,  1994,  “Government-to- 
Government  Relations  with  Native 
American  Tribal  Governments”  (59  FR 
22951)  and  512  DM  2  we  have  evaluated 
possible  effects  on  Federally-recognized 
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Indian  tribes  and  have  determined  that 
there  are  no  effects.  We  coordinate 
wilderness  use  on  national  wildlife 
refuges  with  Tribal  governments  having 
adjoining  or  overlapping  jurisdiction. 

Dated;  November  7,  2008. 

Rowan  W.  Gould. 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  E8-27014  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

2009  Meetings  of  the  Big  Cypress 
National  Preserve  Off-Road  Vehicle 
(ORV)  Advisory  Committee 

agency:  Department  of  the  Interior, 
National  Park  Service,  ORV  Advisory 
Committee. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  86  Stk.  770,  5  U.S.C.  App  1, 
10),  notice  is  hereby  given  of  the 
meetings  of  the  Big  Cypress  National 
Preserve  ORV  Advisory  Committee  for 
2009. 

DATES:  The  Committee  will  meet  on  the 
following  dates: 

Tuesday,  January  20,  2009,  3:30-8 
p.m. 

Tuesday,  March  24,  2009,  3:30-8  p.m. 
Tuesday,  May  19,  2009,  3:30-8  p.m.  . 
Tuesday,  July  21,  2009,  3:30—8  p.m. 
Tuesday,  September  15,  2009,  3:30-8 
p.m. 

Tuesday,  December  1,  2009,  3:30-8 
p.m. 

ADDRESSES:  The  January,  March,  and 
December  meetings  will  be  held  at  Big 
Cypress  National  Preserve  Headquarters, 
33100  Tamiami  Trail  East,  Ochopee, 
Florida.  The  May,  July,  and  September 
meetings  will  be  held  at  the  Everglades 
City  Community  Center,  205  Buckner 
Avenue,  Everglades  City,  Florida. 
Written  comments  may  be  sent  to: 
Superintendent,  Big  Cypress  National 
Preserve,  33100  Tamiami  Trail  East, 
Ochopee,  FL  34141-1000,  Attn:  ORV 
Advisory  Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pedro  Ramos,  Acting  Superintendent, 
Big  Cypress  National  Preserve,  33100 
Tamiami  Trail  East,  Ochopee,  Florida 
34141-1000;  239-695-1103,  or  go  to  the 
Web  site  http://parkplanning.nps.gov/ 
projectHome.cfm?parkld=352&‘ 
projectld=20437. 

SUPPLEMENTARY  INFORMATION:  The 

Committee  was  established  (Federal 
Register,  August  1,  2007,  pp.  42108- 


42109)  pursuant  to  the  Preserve’s  2000 
Recreational  Off-road  Vehicle 
Management  Plan  and  the  Federal 
Advisory  Committee  Act  of  1972  (5 
U.S.C.  Appendix)  to  examine  issues  and 
make  recommendations  regarding  the 
management  of  off-road  vehicles  (ORVs) 
in  the  Preserve.  The  agendas  for  these 
meetings  will  be  published  by  press 
release  and  on  the  http:/ /parkplanning. 
nps.gov/projectHome.cfm?parkId=352&' 
projectld=20437  Web  site.  The  meetings 
will  be  open  to  the  public,  and  time  will 
be  reserved  for  public  comment. 

Oral  comments  will  be  summarized 
for  the  record.  If  individuals  wish  to 
have  their  comments  recorded  verbatim, 
they  must  submit  them  in  writing. 

Pedro  Ramos. 

Acting  Superintendent,  Big  Cypress  National 
Preserve. 

[FR  Doc.  E8-27166  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Agreement  and 
Order  Regarding  Modification  of  the 
Consent  Decree  Under  the  Clean  Water 
Act 

Notice  is  hereby  given  that  on 
November  10,  2008,  a  proposed 
Agreement  and  Order  Regarding 
Modification  of  the  Consent  Decree 
(“Agreement  and  Order”)  in  United 
States  of  America  and  State  of 
Louisiana  v.  City  of  Baton  Rouge  and 
Parish  of  East  Baton  Rouge,  Civil  Action 
No  01-978-B-M3  was  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  Louisiana. 

This  action  was  originally  filed  in 
2001  by  the  United  States  and  the  State 
of  Louisiana  under  Clean  Water  Act 
(“CWA”)  Section  301,  33  U.S.C.  1311, 
seeking  civil  penalties  and  injunctive 
relief  for  violations  related  to  the 
publically  owned  treatment  works 
owned  and  operated  by  the  City  of 
Baton  Rouge  and  the  Parish  of  East 
Baton  Rouge  (collectively  “the  City/ 
Parish”).  On  March  14,  2001,  the  Court 
entered  a  Consent  Decree  resolving  all 
claims  in  the  Complaint  (“the  2002 
Consent  Decree”).  Among  other 
requirements,  the  2002  Consent  Decree 
required  the  City/Parish  to  implement  a 
13-15  year  project  to  improve  its  sewage 
collection  system.  Pursuant  to  these 
requirements,  the  City/Parish  proposed 
a  Second  Remedial  Measures  Action 
Plan  (“Second  RMAP”)  in  which  it 
selected  a  remedial  measure  for  the 
collection  system.  Pursuant  to 
Paragraph  40(a)  of  the  2002  Consent 
Decree,  the  Second  RMAP  was 


approved  on  July  10,  2007.  If  entered  by 
the  Court,  the  proposed  Agreement  and 
Order  would  modify  the  2002  Consent 
Decree  by  amending  the  approved 
Second  RMAP  to  allow  the  City /Parish 
to  decommission  the  Central 
Wastewater  Treatment  plant  located  at 
2443  Riyer  Road  in  East  Baton  Rouge 
Parish,  Louisiana  (“the  Central  Plant”) 
and  the  redirect  the  flows  to  the  South 
Wastewater  Treatment  Plant  located  at 
2850  Gardere  Lane  in  East  Baton  Rouge 
Parish,  Louisiana  (the  South  Plant”). 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Agreement  and  Order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 

Environment  and  Natural  Resources 
Division,  and  either  e-mailed  to 
pubcomment-ees.enrd@usdoj.gov  or 
mailed  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  U.S. 
and  La.  v.  City  of  Baton  Rouge,  D.J.  Ref. 
90-5-1-1-2769/1. 

The  Agreement  and  Order  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Middle  District 
of  Louisiana,  777  Florida  St.,  Suite  208, 
Baton  Rouge,  Louisiana  70801,  and  at 
U.S.  Environmental  Protection  Agency- 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202.  During  the  public 
comment  period,  the  Agreement  and 
Order,  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site:  http://www.u$doj.gov/enrd/ 
Consent_Decrees.html.  A  copy  of  the 
Agreement  and  Order  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-761 1  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fIeetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
'number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$9.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury  or,  if 
by  email  or  fax,  forward  a  check  in  that 
amount  to  the  Consent  Decree  Library  at 
the  stated  address. 

Thomas  A.  Mariani,  Jr., 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  E8-27216  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4410-1 5-P 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  October 
31,  2008,  a  proposed  Settlement 
Agreement  in  United  States  v.  Vertac 
Chemical  Carp.,  et  al.,  Civil  Action  No. 
LR-C-80-109,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Arkansas. 

Plaintiff  the  United  States  of  America 
(“United  States”),  on  behalf  of  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency 
(“EPA”)  and  defendant  Hercules 
Incorporated  (“Hercules”)  and 
defendant  Uniroyal  Chemical  Ltd. 
(“Uniroyal”  n/k/a  Chemtura  Canada 
Co./Cie.)  (collectively  referred  to  as  the 
“Defendants”)  have  entered  into  a 
Settlement  Agreement,  Stipulated  Order 
and  Judgment  (“Settlement  Agreement”) 
to  settle  the  United  States’  claims 
against  Defendants  for  the  recovery  of 
response  costs  from  June  1,  1998  ' 
through  September  1,  2008,  in 
connection  with  the  Vertac  Inc. 
Superfund  Site  (“Vertac  Site”)  in 
Jacksonville,  Arkansas,  and  the 
Jacksonville  Municipal  Landfill 
Superfund  Site  (“Jacksonville  Site”) 
also  in  Jacksonville,  Arkansas 
(collectively,  the  “Sites”),  under  the 
Comprehensive,  Environmental, 
Response,  Compensation  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  9601,  et  seq. 
The  proposed  Settlement  Agreement 
provides  for  the  payment  of 
$14,494,921.86  by  defendant  Hercules, 
and  the  payment  of  $380,11.92  by 
defendant  Uniroyal. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Settlement  Agreement. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
and  either  e-mailed  to  pubcomment- 
ees.enrd@usdoj.gov  or  mailed  to  P.O. 
Box  7611,  NW.,  Washington,  DC  20044- 
7611,  and  should  refer  to  United  States 
V.  Vertac  Chemical  Corp.,  et  al.,  DOJ. 
Ref.  90-7-1-1 8B. 

The  Settlement  Agreement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Arkansas,  425  West  Capitol  Avenue, 
Suite  500,  Little  Rock.  AR  72201-3452, 
and  at  the  offices  of  EPA,  Region  6,  1445 
Ross  Ave.,  Dallas,  TX  75202-2733. 
During  the  public  comment  period,  the 
Settlement  Agreement,  may  also  be 
examined  on  the  following  Department 


of  Justice  Web  site,  to  http:// 

WWW. usdoj.gov/enrd/ 
Consent_Decrees.html.  A  copy  of  the 
Settlement  Agreement  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
{tonia.jleetwood@usdoj.gov],  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$2.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury  or,  if 
by  e-mail  or  fax,  forward  a  check  in  that 
amount  to  the  Consent  Decree  Library  at 
the  stated  address. 

Thomas  A.  Mariani,  Jr., 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  E8-27215  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4410-1 5-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act,  42 
U.S.C.  9606  et  seq. 

Notice  is  hereby  given  that  on 
November  10,  2008,  two  proposed 
consent  decrees  in  United  States  of 
America  and  the  State  of  Missouri  v. 
Blue  Tee  Corp.  et  al..  Civil  Action  No. 
08-5114,  were  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Missouri. 

The  Complaint,  filed  by  the  Plaintiffs 
alleges  that  the  Defendants  are  liable 
under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  9606  et  seq., 
for  the  performance  of  response  actions 
and  payment  of  response  costs  incurred 
by  the  United  States  and  the  State  of 
Missouri  at  the  Oronogo/Duenweg 
Mining  Belt  Superfund  Site  in  Jasper 
County,  Missouri  (hereinafter  “the 
Site”). 

The  proposed  Consent  Decrees  settle 
the  Plaintiffs’  claims  against  all  the 
Defendants.  In  the  Consent  Decrees,  the 
Defendants  have  agreed  to  perform  the 
response  actions  at  the  Site  which  were 
selected  by  the  Record  of  Decision  for 
the  Site  issued  by  the  United  States 
Environmental  Protection  Agency  on 
September  30,  2004.  These  response 
actions  are  estimated  to  cost  over  $37.5 
million. 

Pursuant  to  42  U.S.C.  9622(d)(2)  and 
28  CFR  50.7,  for  thirty  (30)  days  after 


the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  relating  to  the  Consent 
Decrees.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  and  either  e-mailed  to 
pubcomment-ees.enrd@usdoj.gov  or 
mailed  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  either  case,  the 
comments  should  refer  to  United  States 
of  America  and  The  State  of  Missouri  v. 
Blue  Tee  Corp.  et  al..  Civil  Action  No. 
08-5114  (W.D.  Mo.),  Ref.  No.  90-11-2- 
06280/3. 

During  the  comment  period,  the 
Consent  Decrees  may  be  examined  on 
the  following  Department  of  Justice  Web 
site;  http:// wwnv. usdoj.gov/enrd/ 
ConsentJDecrees.html.  A  copy  of  the 
Consent  Decrees  may  also  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Western  District  of  Missouri, 
Charles  Evans  Whittaker  Courthouse, 
400  East  Ninth  Street,  Kansas  City, 
Missouri  64106.  Copies  of  the  Consent 
Decrees  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  {tonia.fleetwood@usdoj.gov], 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $94  (25  cents  per  page 
reproduction  cost)  payable  to  the  United 
States  Treasury  or,  if  hy  e-mail  or  fax, 
forward  a  check"  in  that  amount  to  the 
Consent  Decree  Library  at  the  stated 
address. 

Maureen  Katz, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources. 

IFR  Doc.  E8-27152  Filed  11-14-08;  8:45  ami 
BILLING  CODE  4410-1S-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review: 
Comment  Request 

November  7,  2008. 

The  Department  of  Labor  (DOL) 
hereby  announces  the  submission  of  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 

A  copy  of  this  ICR,  with  applicable 
supporting  documentation,  including 
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among  other  things  a  description  of  the 
likely  respondents,  proposed  frequency 
of  response,  and  estimated  total  burden 
may  be  obtained  from  the  RegInfo.gov 
Web  site  at  http://www.reginfo.gov/ 
public/ do/PRAMain  or  by  contacting 
Amy  Hobby  on  202-693—4553  (this  is 
not  a  toll-free  number)/e-mail: 
DOL_PRA_PUBUC@dol.gov. 

Interested  parties  are  encouraged  to 
send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  the 
Employee  Benefits  Security 
Administration  (EBSA),  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503,  Telephone: 
202-395-7316/Fax:  202-395-6974 
(these  are  not  toll-free  numbers),  e-mail: 
OIRA_submission@omb.eop.gov  within 
30  days  from  the  date  of  this  publication 
in  the  Federal  Register.  In  order  to 
ensure  the  appropriate  consideration, 
comments  should  reference  the  OMB 
Control  Number  (see  below). 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employee  Benefits  Security 
Administration. 

Type  of  Review:  Extension  without 
change  of  an  existing  OMB  Control 
Number. 

Title  of  Collection:  Furnishing 
Documents  to  the  Secretary  of  Labor  on 
Request  Under  ERISA  Section  104(a)(6). 

OMB  Control  Number:  1210-0112. 

Affected  Public:  Businesses  or  other 
for-profits.  Not-for-profit  institutions. 

Total  Estimated  Number  of 
Respondents:  500. 

Total  Estimated  Annual  Burden 
Hours:  44. 

Total  Estimated  Annual  Costs  Burden: 

'  Sl,665. 

Description:  Section  104(a)(6)  of  the 
Employee  Retirement  Income  Security 


Act  of  1974  (ERISA)  and  related 
regulations  at  29  CFR  2520.104a-8 
require  the  administrator  of  an 
employee  benefit  plan  covered  by  Title 
I  of  ERISA  to  furnish  certain  documents 
relating  to  the  plan  on  request  to  the 
Secretary  of  Labor.  For  additional 
information,  see  related  notice 
published  at  73  FR  47243  on  August  13, 
2008. 

Darrin  A.  King, 

Departmental  Clearance  Officer. 

[FR  Doc.  E8-27212  Filed  11-14-08;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Availability  of  Funds  and 
Solicitation  for  Grant  Applications 
(SGA)  for  Local  Young  Offender 
Planning  Grants,  State/Local  Juvenile 
Offender  Implementation  Grants,  and 
an  Intermediary  Juvenile  Reentry  Grant 

agency:  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor. 

Announcement  Type:  Notice  of 
Solicitation  for  Grant  Applications. 

Funding  Opportunity  Number:  SGA/ 
DFA  PY  08-09. 

Catalog  Federal  Assistance  Number: 
17.261. 

SUMMARY:  The  Employment  and 
Training  Administration  announces  the 
availability  of  $17.3  million  for  Young 
Offender  Grants.  The  grants  will  be 
awarded  through  a  competitive  process 
for  three  categories  of  projects — (1) 
Young  Offender  Planning  Grants  to  be 
awarded  to  local  governments;  (2) 
Juvenile  Offender  Implementation 
Grants  to  be  awarded  to  state/local 
government  partnerships;  and  (3)  a 
Juvenile  Offender  Reentry  Grant  to  be 
awarded  to  an  organization  with 
experience  conducting  demonstrations 
in  multiple  cities.  The  goal  of  the 
planning  grants  is  to  allow  selected 
localities  to  develop  comprehensive 
blueprints  for  serving  both  juvenile  and 
young  adult  offenders  returning  from 
correctional  facilities.  To  qualify  for 
these  planning  awards,  applicants  will 
need  to  provide  one-to-one  leveraged 
resources  from  a  local  or  national 
foundation,  local  or  state  government, 
other  federal  funds,  or  other  source.  The 
goal  of  the  implementation  grants  is  to 
allow  state  juvenile  justice  departments 
and  local  juvenile  justice  agencies  to 
join  together  to  put  into  place  a 
comprehensive  strategy  for  serving  all 
youth  in  the  local  area  returning  home 
from  juvenile  correctional  or  detention 


facilities.  The  goal  of  the  intermediary 
reentry  grant  is  to  allow  an  organization 
to  design  and  implement  a  model 
program  for  serving  returning  juvenile 
offenders  in  four  cities  that  may  be 
selected  competitively  after  grant  award. 

This  solicitation  provides  background 
information  and  describes  the 
application  submission  requirements, 
outlines  the  process  that  eligible  entities 
must  use  to  apply  for  funds  covered  by 
this  solicitation,  and  outlines  the 
evaluation  criteria  used  as  a  basis  for 
selecting  the  grantees. 

DATES:  Key  Dates:  The  closing  date  for 
receipt  of  applications  under  this 
announcement  is  December  18,  2008. 
Application  and  submission 
information  is  explained  in  detail  in 
Part  IV  of  this  SGA. 

ADDRESSES:  Applications  that  do  not 
meet  the  conditions  set  forth  in  this 
notice  will  not  be  considered.  No 
exceptions  to  the  submission 
requirements  set  forth  in  this  notice  will 
be  granted.  For  detailed  guidance, 
please  refer  to  Section  IV.G. 
SUPPLEMENTARY  INFORMATION:  This 
solicitation  consists  of  eight  parts: 

Part  I  provides  a  description  of  this 
funding  opportunity. 

Part  II  describes  the  size  and  nature  of 
the  anticipated  awards. 

Part  III  describes  eligibility 
information. 

Part  IV  provides  information  on  the 
application  and  submission  process. 

Part  V  describes  the  criteria  against 
which  applications  will  be  reviewed 
and  explains  the  Proposal  review 
process. 

Part  VI  provides  award  administration 
information. 

Part  VII  contains  DOL  agency  contact 
information. 

Part  VIII  lists  additional  resources  of 
interest  to  applicants  and  other 
information. 

I.  Overall  Funding  Opportunity 
Description 

The  Employment  and  Training 
Administration  announces  the 
availability  of  $17.3  million  for  Young 
Offender  Grants.  The  grants  will  be 
awarded  through  a  competitive  process 
for  three  categories  of  projects — (1) 
approximately  10  Young  Offender 
Planning  Grants  of  approximately 
$300,000  each  to  be  awarded  to  local 
governments;  (2)  approximately  three 
Juvenile  Offender  Implementation 
Grants  of  approximately  $3,115,260 
each  to  be  awarded  to  state/local 
government  partnerships;  and  (3)  one 
Intermediary  Reentry  Grant  of 
approximately  $5  million  to  be  awarded 
to  an  organization  with  experience 
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conducting  demonstrations  in  multiple 
cities.  ■ 

Each  year.  Juvenile  Courts  in  the 
United  States  handle  roughly  1.6 
million  delinquency  cases  and  an 
estimated  144,000  youth  are  placed  in 
juvenile  correctional  facilities.  Youth  in 
the  juvenile  justice  system  have  high 
probabilities  of  returning  to  crime.  For 
example,  the  State  of  Virginia  reports 
that  79  percent  of  youth  released  from 
state  correctional  facilities  and  60 
percent  of  youth  placed  on  probation  in 
the  state  are  arrested  for  a  new  crime 
within  three  years. 

Juvenile  offenders  do  not  return 
evenly  to  communities  across  the 
United  States,  but  rather  return 
disproportionately  to  high-crime,  high- 
poverty  areas.  The  social  support  system 
in  such  communities  is  typically 
overwhelmed  by  the  volume  of 
returning  offenders.  The  purpose  of  all 
three  categories  of  grants  being  awarded 
under  this  solicitation  is  to  provide 
selected  state  and  local  governments 
and  an  intermediary  organization  the 
opportunity  to  develop  comprehensive 
strategies  for  serving  all  young  offenders 
returning  to  a  city  or  county.  The 
Department  recognizes  that  the  funds 
available  under  the  state/local 
implementation  grants  and  the 
intermediary  reentry  grant  may  not  be 
sufficient  to  serve  all  youth  returning  to 
the  local  area  from  juvenile  correctional 
facilities,  but  the  funds  will  be  enough 
to  serve  a  significant  number  of 
returning  youth  and  for  the  state  and 
local  area  to  put  into  place  strategies 
that  could  eventually  serve  all  returning 
youth. 

The  goal  of  the  planning  grants  is  to 
allow  selected  localities  to  develop 
comprehensive  blueprints  for  serving  all 
juvenile  and  young  adult  offenders 
returning  from  correctional  facilities. 
The  Department’s  intent  in  funding 
these  planning  grants  is  that 
communities  will  then  use  resources 
outside  of  these  grants  to  fully  fund  the 
plans  that  they  develop.  Applicants  will 
need  to  show  in  their  proposals  and 
grantees  will  need  to  provide  in  the 
plans  that  they  eventually  develop  how 
they  intend  to  use  state  government, 
local  government,  and  foundation 
resources  to  implement  their  plans. 

The  goal  of  the  implementation  grants 
is  to  allow  state  juvenile  justice 
departments  and  local  juvenile  justice 
agencies  to  join  together  to  put  into 
place  a  comprehensive  strategy  for 
serving  all  youth  in  the  local  area 
returning  home  from  juvenile 
correctional  or  detention  facilities. 

These  grants  are  designed  to  be 
administered  by  a  partnership  of  state 
juvenile  justice  departments  and  local 


juvenile  justice  agencies.  Either  of  the 
state  juvenile  justice  department  or  local 
juvenile  justice  agency  partners  is 
eligible  to  apply  for  a  grant  and  be  part 
of  the  partnership  under  this  Notice. 
Each  state  is  limited  to  submitting  only 
one  application,  and  this  application  is 
limited  to  having  juvenile  offenders 
from  only  one  county  in  the  state  as  its 
focus.  We  are  requiring  a  partnership 
between  state  and  local  juvenile  justice 
agencies  in  these  grants  because  reentry 
programs  for  juvenile  offenders  need 
both  pre-release  and  post-release 
components.  Further,  in  many  states, 
the  majority  of  youth  in  juvenile 
correctional  facilities  come  from  one 
city,  and  improved  reentry  outcomes  for 
youth  from  that  city  benefit  both  the 
state  and  the  locality. 

The  goal  of  the  intermediary  reentry 
grant  is  to  allow  an  organization  to 
design  and  implement  a  model  program 
for  serving  returning  juvenile  offenders 
in  four  cities  across  the  country.  These 
cities  may  be  selected  after  award 
through  a  competition  open  to  faith  and 
community-based  organizations.  The 
Department  is  allowing  State/Local 
Implementation  Grantees  and 
Intermediary  Reentry  Grantees  to  use 
both  time  and  part  of  their  grant 
resources  to  go  through  a  planning 
process  prior  to  the  implementation  of 
their  projects. 

The  Department’s  overarching  reentry 
strategy,  developed  through  the  Ready- 
4-Work,  Prisoner  Reentry  Initiative,  and 
various  Youthful  Offender 
demonstrations,  includes  three  main 
features:  (Ij  The  use  of  faith-based  and 
community  organizations  in  partnership 
with  the  juvenile  or  adult  criminal 
justice  system:  (2)  an  emphasis  on 
providing  volunteer  mentors  for 
returning  offenders;  and  (3)  a  focus  on 
education  for  younger  juvenile  offenders 
and  employment  for  older  juvenile 
offenders  and  adult  offenders.  The 
Department  expects  that  all  three 
categories  of  grants  being  funded  under 
this  solicitation  will  develop  programs 
based  on  this  overarching  strategy. 

The  Department  also  expects  that  all 
three  categories  will  form  Community 
Reentry  Teams  to  design  these 
components.  These  Community  Reentry 
Teams  will  include  at  a  minimum 
representatives  from  state  and  local 
juvenile  justice  agencies,  the  local 
workforce  system,  the  local  public 
school  system,  the  local  foster  youth 
system,  faith-based  and  community 
organizations,  local  corporations  and 
businesses,  and  local  foundations.  Since 
Planning  Grantees  will  also  be 
developing  plans  for  serving  young 
adult  offenders,  their  Community 
Reentry  Teams  should  also  include 


representatives  for  state  and  local 
criminal  justice  agencies. 

The  Ready-4-Work  demonstration 
placed  faith-based  and  community 
organization  at  the  center  of  social 
service  delivery  to  returning  offenders. 
The  Department  of  Labor  funded  11 
sites  serving  returning  adult  offenders, 
while  the  Department  of  Justice  funded 
seven  sites  serving  returning  juvenile 
offenders.  For  more  information  on  the 
Ready-4-Work  demonstration,  see  the 
Public/Private  Ventures  report  When  the 
Gates  Open:  Ready4Work-A  National 
Response  to  the  Prisoner  Reentry  Crisis 
at  http://www.ppv.org/ppv/ 
publications/ assets/ 1 89_pubIication. 
pdf.  Also  see  the  Department  of  Labor 
publication  Ready 4Reentry:  A  Prisoner 
Reentry  Toolkit  for  Faith-Based  and 
Community  Organizations  available  at 
h  ttp://www.  doI.gov/cfbci/PRItooIkit.pdf. 

The  Prisoner  Reentry  Initiative 
includes  both  a  pre-release  component 
funded  by  the  Department  of  Justice  and 
a  post-release  component  funded  by  the 
Department  of  Labor.  The  initial  set  of 
30  Prisoner  Reentry  Initiative  grants  are 
now  in  their  third-year  of  operation, 
while  a  second  set  of  23  grants  are  now 
in  their  first  year  of  operation.  For  more 
information  on  this  project,  see  the 
Coffey  Communications  interim  report 
Evaluation  of  the  Prisoner  Reentry 
Initiative  at  http://wdr.doIeta.gov/ 
research/FuIIText_Documents/PRI%2D 
Eval%20lnterim  %20Report 
%20%2D%206%2D1 1  %2D08%2Epdf 

The  Department  sees  faith-based  and 
community  organizations  as  important 
partners  because  they  possess  the 
compassion,  commitment  and  expertise 
needed  to  help  young  offenders  get  back 
on  track  in  their  lives.  These 
organizations  also  posses  an  intimate 
knowledge  of  the  community,  its 
resources,  and  potential  program 
participants.  Faith-based  and 
community  organizations  can  provide 
assistance  to  young  offenders  in  a 
variety  of  ways,  including  mentoring, 
case  management,  family  support 
services,  and  supportive  services 
necessary  to  help  younger  juvenile 
offenders  return  to  and  succeed  in 
school  and  to  help  older  juvenile 
offenders  and  young  adult  offenders 
find  and  retain  employment. 

The  Department  also  expects  that 
projects  in  all  three  categories  of  grants 
will  emphasize  a  Shared  Youth  Vision 
approach  in  which  multiple  state  and 
local  agencies  work  collaboratively 
across  funding  streams  to  best  serve 
young  people  in  their  jurisdictions. 
Please  go  to  the  Employment  and 
Training  Administration’s  Web  site  for 
more  information  on  the  Shared  Youth 
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Vision  at  http://www.doleta.gov/ryf/ 
WhiteHouseReport/VMO.cfm. 

The  Department  believes  that  a  wide 
variety  of  programming  is  necessary  to 
meet  the  diverse  needs  of  young 
offenders,  and  that  the  projects  carried 
out  with  the  state/local  implementation 
grants  and  the  intermediary  reentry 
grant  and  the  strategies  developed  with 
the  planning  grants  will  include  all  the 
components  listed  below.  The  state/ 
local  implementation  grantees  and  the 
intermediary  reentry  grantee  will 
actually  put  into  place  these 
components,  while  the  planning 
grantees  will  develop  strategies  for 
implementing  these  components. 

#1.  Employment  Strategies.  For  the 
state/local  implementation  grants  and 
the  intermediary  reentry  grant,  the 
employment  component  should  be 
aimed  at  juvenile  offenders  ages  18  and 
above.  For  the  planning  grants,  the 
employment  component  will  be  the 
main  strategy  for  the  young  adult 
portion  of  the  plan  and  also  a  key 
component  for  youth  ages  18  and  above 
in  the  juvenile  portion  of  the  plan.  The 
employment  component  can  include 
strategies  such  as  on-the-job  training: 
vocational  training;  subsidized  jobs  in 
both  the  public  and  private  sectors; 
participation  in  conservation  and 
service  corps  programs;  participation  in 
YouthBuild  programs;  job  readiness 
training;  job  placement:  internships  for 
juvenile  offenders  who  return  to  school; 
efforts  to  expose  students  to  careers  and 
to  coordinate  with  industry-based  youth 
organizations;  and  efforts  to  expand  the 
career  awareness  of  juvenile  offenders 
and  to  make  them  aware  of  the 
educational  requirements  of  various 
careers.  See  the  Web  sites  of  Skills  USA 
at  http://www.skillsusa.org  and  Health 
Occupations  Students  of  America  at 
http://www.hosa.org/natorg.html  for 
examples  of  programs  that  coordinate 
with  industries  in  teaching  youth  about 
careers. 

Designing  this  component  will  require 
coordinating  with  the  local  workforce 
system  to  provide  access  both  to  the 
corporations  represented  on  the 
Workforce  Investment  Board  and  the 
service  providers  funded  by  the  local 
workforce  system.  As  part  of  the 
planning  process  after  grant  award,  local 
areas  also  will  need  to  do  a  scan  of 
existing  DOL-funded  initiatives  in  the 
community,  including  the  WIA  formula 
youth  program,  WIRED,  Beneficiary 
Choice  projects,  community-based  job 
training  projects,  youth  offender 
projects,  and  high-growth  job  training 
grants,  to  determine  potential  linkages, 
if  present. 

#2.  Case  Management.  This 
component  will  provide  a  team  of  full¬ 


time  advocates  to  serv'e  young  offenders 
returning  to  the  city  or  county.  The 
Department  sees  these  case  managers  or 
advocates  as  assisting  parole  officers  in 
serving  returning  young  offenders  and 
in  linking  these  offenders  to  available 
social  services.  The  Department  also 
sees  these  case  managers  or  advocates 
getting  to  know  the  parents  of  juvenile 
offenders  and  making  home  visits  to  the 
youth.  The  Department  expects  that  case 
management  will  start  at  some  point 
prior  to  release  to  allow  young  offenders 
to  become  familiar  with  their  case 
managers  prior  to  release.  This 
component  may  also  include  having  a 
separate  team  of  case  managers  to  work 
with  youth  at  correctional  facilities  to 
prepare  the  youth  for  their  release.  See 
the  Ready-4-Work  and  Prisoner  Reentry 
Initiative  publications  referenced  above 
for  discussions  of  implementing  case 
management  components  for  returning 
offenders. 

#3.  Educational  Strategies.  This 
component  will  be  primarily  aimed  at 
juvenile  offenders  under  the  age  of  18, 
but  will  also  include  strategies  aimed  at 
serving  juvenile  offenders  ages  18  and 
above.  Juvenile  offenders  returning  from 
out-of-home  placements  face  great 
difficulties  when  they  re-enroll  in 
school,  and  the  Department  expects  that 
grantees  in  all  three  categories  will 
coordinate  with  local  school  districts  in 
developing  this  component.  One  study 
of  a  large  urban  school  district  found 
that  within  a  year  of  re-enrolling  in  high 
school,  nearly  two-thirds  of  first-time 
ninth  graders  and  over  three-fourths  of 
ninth  grade  repeaters  who  were 
incarcerated  and  then  returned  to  school 
withdraw  or  drop  out.  The  study  found 
that  only  12  percent  of  first-time  ninth 
graders  and  15  percent  of  ninth  grade 
repeaters  completed  their  high  school 
education  within  four  years. 

Educational  activities  can  be  operated 
under  this  grant  both  during  pre-release 
and  post-release.  The  Department  sees 
this  educational  component  as  offering 
a  variety  of  educational  pathways  to 
serve  the  diverse  needs  of  youth.  The 
Department  expects  that  this 
educational  component  will  include  the 
following  elements: 

•  Reading  and  math  remediation; 

•  Assisting  young  offenders  compile 
the  credits  they  have  received  in  various 
schools  and  correctional  facilities  they 
have  attended; 

•  Credit  retrieval  opportunities  to 
allow  young  juvenile  offenders  to  catch 
up  with  their  age  cohort  in  high  school 
credits; 

•  Transition  programs  such  that 
juvenile  offenders  returning  from  out-of¬ 
home  placements  do  not  re-enter 
classrooms  in  the  middle  of  a  semester; 


•  Tutoring  in  high  school  classes  for 
returning  offenders;  and 

•  Having  case  managers  coordinate 
with  teachers  and  parole  officers  to  help 
ensure  the  success  of  juvenile  offenders 
when  they  return  to  school. 

#4.  Mentoring.  This  component  will 
be  aimed  at  providing  adult  mentors  for 
returning  young  offenders.  For  the 
State/Local  Implementation  Grants  and 
the  Intermediary  Reentry  Grant,  the 
Department  requires  that  a  faith-based 
or  community  organization  experienced 
in  providing  social  services  to  youth  or 
in  operating  mentoring  programs  have 
the  lead  in  this  component  of  the 
program.  This  organization  may  be 
selected  competitively  by  the  grantee 
after  award.  Mentoring  can  be  provided 
through  volunteers  recruited  through  a 
variety  of  ways,  and  may  include  one- 
on-one  mentoring,  group  mentoring,  and 
service-based  mentoring.  The 
Department  recognizes  that  it  may  not 
be  possible  to  provide  a  mentor  for 
every  youth  returning  from  a  juvenile 
correctional  facility,  but  grantees  should 
develop  strategies  to  provide  a  high 
proportion  of  returning  youth  offenders 
with  mentors,  with  the  goal  of 
eventually  serving  all  such  youth. 

#5.  Restorative  Justice  Projects.  The 
Department  expects  that  each  grantee 
will  develop  restorative  justice  projects 
that  allow  youth  offenders  to  participate 
in  community  service  projects  to  give 
something  positive  back  to  their 
neighborhood  to  make  up  for  their 
delinquent  offenses.  Plans  should 
provide  for  different  types  of  projects 
appropriate  for  the  different  age  groups 
of  offenders.  As  examples,  age- 
appropriate  work  for  participants  ages 
18  and  above  could  include 
construction  projects  such  as  helping 
build  housing  for  poor  families  or 
helping  build  community  centers,  while 
age-appropriate  work  for  younger 
participants  youth  could  include 
conservation  projects  such  as  tree 
planting  and  clearing  trails  in  parks. 

The  Department  expects  that  this 
component  will  be  developed  in 
conjunction  with  local  conservation  and 
service  corps  programs,  volunteer 
organizations,  and  state  and  local  parks. 

#6.  Community-Wide  Efforts  to 
Reduce  Crime  and  Violence.  The 
Department  expects  that  grantees  will 
include  in  each  of  the  components 
listed  above  connections  with 
neighborhood  leaders  and  institutions 
which  serve  youth  as  part  of  their 
missions,  such  as  faith-based  and 
community  groups  with  youth 
programs,  Settlement  Houses,  Boys  and 
Girls  Clubs,  Girls  Inc,  YMGAs,  and 
YWCAs.  The  Department  expects  that 
the  overall  strategy  developed  by  all 
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three  categories  of  grantees  will  include 
faith-based  and  community 
organizations  and  social  service 
organizations  in  neighborhoods  with 
large  numbers  of  juvenile  offenders 
joining  together  to  form  a  community¬ 
wide  net  to  serve  juvenile  offenders  and 
to  prevent  youth  violence,  as  was  done 
in  Boston’s  10  Point  Coalition  (http:// 
www.psonline.com/story/ 
index.aspx?id=212652). 

II.  Award  Information 

A  Award  Amount 

Planning  Grants:  The  Department 
expects  to  award  10  planning  grants  of 
approximated  $300,000  each. 

State/Locaf  Implementation  Grants: 
The  Department  expects  to  award  three 
state/local  implementation  grants  of 
approximately  $3,115,260  each.  These 
grants  may  receive  additional  years  of 
funding  depending  on  the  availability  of 
such  funds  and  demonstrated 
performance. 

Intermediary  Reentry  Grant:  The 
Department  expects  to  award  one 
Intermediary  Reentry  Grant  of 
approximately  $5  million.  This  grant 
may  receive  additional  years  of  funding 
depending  on  the  availability  of  such 
funds  and  demonstrated  performance. 

B.  Period  of  Performance 

Planning  Grants:  Planning  Grants  will 
be  awarded  for  a  12-month  period  of 
performance. 

State/Local  Implementation  Grants 
and  Intermediary  Reentry  Grant:  These 
grants  will  be  funded  for  an  18-month 
period  of  performance  that  includes  up 
to  six  months  of  planning  and  12  full 
months  of  operation.  In  the  Budget 
Narrative,  applicants  must  provide 
separate  budgets  for  planning  and 
operations.  Regardless  of  the  length  of 
the  planning  period,  applicants  must 
budget  for  a  full  12  months  of  operation. 
Grantees  should  be  judicious  in  their 
use  of  funds  during  the  planning  period 
and  careful  to  use  them  specifically  for 
planning  components  associated  with 
this  grant. 

III.  Eligibility  Information  and  Other 
Grant  Specifications 

A.  Eligible  Applicants 

Planning  Grants:  City  and  county 
governments  are  eligible  to  apply  for 
planning  grants,  with  the  mayor  being 
the  signatory  for  the  city  or  county 
executive  being  the  signatory  for  the 
county. 

State/Local  Implementation  Grants: 

As  described  above,  these  grants  are 
designed  to  be  administered  by  a 
partnership  of  state  juvenile  justice 
departments  and  local  juvenile  justice 


agencies.  Either  of  the  state  juvenile 
justice  department  or  local  juvenile 
justice  agency  partners  is  eligible  to 
apply  for  a  grant  under  this  Notice.  Each 
state  is  limited  to  submitting  only  one 
application,  and  this  application  is 
limited  to  having  juvenile  offenders 
from  only  one  county  in  the  state  as  its 
focus. 

Intermediary  Reentry  Grant:  An 
organization  that  has  experience  in 
conducting  multi-site  demonstrations  in 
several  localities  may  apply  for  this 
grant. 

Note  for  all  three  categories  of  grants: 
DOL/ETA’s  acceptance  of  a  proposal 
and  award  of  Federal  funds  to  sponsor 
any  program  do  not  provide  a  waiver  of 
any  grant  requirements  and/or 
procedures.  OMB  Girculars  require  that 
an  entity’s  procurement  procedures 
must  ensure  that  all  procurement 
transactions  are  conducted,  as  much  as 
practical,  to  provide  open  and  free 
competition.  If  a  proposal  identifies  a 
specific  entity  to  provide  services,  the 
DOL/ETA’s  award  does  not  provide  the 
justification  or  basis  to  sole  source  the 
procurement,  i.e.,  avoid  competition, 
unless  the  activity  is  regarded  as  the 
primary  work  of  an  official  partner  to 
the  application. 

B.  Cost  Sharing  or  Matching 

Planning  Grants:  Planning  grants 
must  provide  one-to-one  leveraged 
resources  from  a  local  or  national 
foundation,  local  or  state  government, 
other  federal  funds,  or  other  source. 

State/Local  Implementation  Grants 
and  Intermediary  Reentry  Grant:  There 
are  no  cost-sharing  or  matching 
requirements  for  state/local 
implementation  grants  or  the 
intermediary  reentry  grant,  but  the 
development  of  leveraged  resources  is 
strongly  encouraged  in  these  grants  and 
will  be  one  of  the  factors  considered  in 
the  review  of  proposals. 

G.  Other  Eligibility  Requirements 

Participant  Eligibility.  Youth  ages  14 
and  above  who  have  been  involved  in 
the  juvenile  justice  system  within  the 
past  year,  but  never  involved  in  the 
adult  criminal  justice  system,  may  be 
served  by  the  state/local 
implementation  grants  and  intermediary 
reentry  grant.  The  first  priority  of 
service  for  these  grants  is  youth 
currently  in  or  recently  released  from 
juvenile  correctional  facilities.  If  grant 
funds  are  still  available  after  all  such 
youth  from  the  local  area  are  served,  the 
second  priority  for  service  is  youth 
currently  in  or  recently  released  from 
local  juvenile  detention  centers.  If  grant 
funds  are  still  available  after  all  such 
youth  from  the  local  area  are  served,  the 


third  priority  is  youth  who  have  been 
placed  on  probation  through  the  local 
juvenile  justice  system.  A  minimum  of 
80  percent  of  youth  enrolled  must  be 
those  currently  in  or  released  within  the 
last  30  days  from  either  juvenile 
correctional  facilities  or  juvenile 
detention  centers. 

IV.  Application  and  Submission 
Information 

A.  Address  to  Request  Application 
Package 

This  SGA  contains  all  of  the 
information  and  links  to  forms  needed 
to  apply  for  grant  funding. 

B.  Content  and  Form  of  Application 
Submission 

The  proposal  will  consist  of  two 
separate  and  distinct  parts — a  cost 
proposal  and  a  technical  proposal. 
Applications  that  fail  to  adhere  to  the 
instructions  in  this  section  will  be 
considered  non-responsive  and  will  not 
be  considered. 

Part  I.  The  Gost  Proposal.  The  Gost 
Proposal  must  include  the  following 
three  items: 

•  The  Standard  Form  (SF)  424, 
“Application  for  Federal  Assistance’’ 
(available  at  http:// 

ww.'w. whitehouse.gov/omb /grants/ 
sf424 .pdf),  http:// wwn'07. grants.gov/ 
agencies/ 

forms_repository_information.jsp  and 
http  ://w\\'w.doleta  .gov /gran  ts/ 
find_grants.cfm).  The  SF  424  must 
clearly  identify  the  applicant  and  be 
signed  by  an  individual  with  authority 
to  enter  into  a  grant  agreement.  Upon 
confirmation  of  an  award,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  shall  be  considered  the 
representative  of  the  applicant.  Indicate 
on  Line  12  of  SF  424  the  category  for 
which  you  are  applying  under  this 
Notice. 

•  All  applicants  for  Federal  grant  and 
funding  opportunities  are  r.equired  to 
have  a  Dun  and  Bradstreet  (DUNS) 
number.  See  Office  of  Management  and 
Budget  (OMB)  Notice  of  Final  Policy 
Issuance,  68  FR  38402  (June  27,  2003). 
Applicants  must  supply  their  DUNS 
number  on  the  SF  424.  The  DUNS 
number  is  a  nine-digit  identification 
number  that  uniquely  identifies 
business  entities.  Obtaining  a  DUNS 
number  is  easy  and  there  is  no  charge. 
To  obtain  a  DUNS  number,  access  this 
Web  site:  http:// 

www.dunandbradstreet.com  or  call 
1-866-705-5711. 

•  The  SF  424A  Budget  Information 
Form  (available  at  http:// 
www.whitehouse.gov/omb/grants/ 
sf424a.pdf),  http://\\'i\^v07.grants.gov/ 
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agencies/ 

formsjrepositoryjnformation  .jsp  and 
h  ftp  .•//w'Hit'.  doleta  .gov/gran  ts/ 
find_grants.cfm.  In  preparing  the  Budget 
Information  Form,  the  applicant  must 
provide  a  detailed  backup  budget  for 
both  the  planning  and  operations 
aspects  of  the  project,  with  a  narrative 
explanation  in  support  of  the  request. 
The  budget  narrative  should  break  down 
the  budget  and  leveraged  resources  by 
project  activity,  should  discuss  cost-per- 
participant,  and  shoidd  discuss 
precisely  how  the  administrative  costs 
support  the  project  goals. 

Administrative  costs  do  not  need  to  be 
identified  separately  from  program  costs 
on  the  SF  424A  Budget  Information 
Form.  Please  note  that  applicants  who 
fail  to  provide  a  SF  424,  SF  424A  and/ 
or  a  budget  narrative  will  be  removed 
from  consideration  prior  to  the  technical 
review  process.  If  the  proposal  calls  for 
integrating  VVIA  or  other  Federal  funds 
or  includes  other  leveraged  resources, 
these  funds  should  not  be  listed  on  the 
SF  424  or  SF  424A  Budget  Information 
Form,  but  should  be  described  in  the 
budget  narrative  and  in  Part  II  of  the 
proposal.  The  amount  of  Federal 
funding  requested  for  the  entire  period 
of  performance  should  be  shown  on  the 
SF  424  and  SF  424A  Budget  Information 
Form.  Applicants  are  also  encouraged, 
but  not  required,  to  submit  OMB  Survey 
N.  1890-0014:  Survey  on  Ensuring 
Equal  Opportunity  for  Applicants, 
which  can  be  found  at  http:// 
rntTwOV. grants. gov /agencies/ 
forms_repository_information  .jsp  and 
http:/ /w\^'w.doleta.gov/grants/ 
fin  d_gran  ts.cfrn . 

Part  II.  The  Technical  Proposal.  The 
Technical  Proposal  will  demonstrate  the 
applicant’s  capability  to  plan  and 
implement  a  project  in  accordance  with 
the  provisions  of  this  solicitation.  The 
guidelines  for  the  content  of  the 
Technical  Proposal  are  provided  in  Part 
V  Section  A  of  this  SGA.  The  Technical 
Proposal  for  planning  grants  is  limited 
to  ten  (10)  double-spaced  single-sided 
pages  with  12  point  text  font  and  one- 
inch  margins.  The  Technical  Propo.sal 
for  state/local  implementation  grants 
and  the  intermediary  reentry  grant  is 
limited  to  twenty  (20)  double-spaced 
single-sided  pages  with  12  point  text 
font  and  one-inch  margins.  Any  pages 
submitted  in  excess  of  these  page  limits 
will  not  be  reviewed.  In  addition, 
applications  for  planning  grants  must 
include  a  memorandum  of 
understanding  signed  by  the  State 
juvenile  correctiopal  agency,  the  State 
adult  correctional  agency,  and  the  local 
juvenile  justice  agency  committing  that 
these  agencies  will  work  together  in 


carrying  out  the  grant.  Applications  for 
State/local  implementation  grants  must 
include  a  memorandum  of 
understanding  signed  by  the  State 
juvenile  correctional  agency  and  the 
local  juvenile  justice  agency  committing 
that  these  agencies  will  work  together  in 
carrying  out  the  grant.  Applications  for 
intermediary  reentry  grants  do  not  need 
to  include  such  agreements  because  the 
cities  to  be  served  by  this  grant  and  the 
local  sub-grantees  may  be  selected 
competitively  after  grant  award.  The 
applications  for  all  three  categories  must 
also  include  a  2-page  Executive 
Summary.  These  additional  materials  do 
not  count  against  the  20-page  limit  for 
the  Technical  Proposal. 

Applicants  submitting  proposals  in 
hard-copy  must  submit  an  original 
signed  application  (including  the  SF 
424)  and  one  (1)  “copy-ready”  version 
free  of  bindings,  staples  or  protruding 
tabs  to  ease  in  the  reproduction  of  the 
proposal  by  DOL. 

C.  Submission  Date,  Times,  and 
Addresses 

The  closing  date  for  receipt  of 
applications  under  this  announcement 
is  December  18,  2008.  Applications 
must  be  received  at  the  address  below 
no  later  than  5  p.m.  (Eastern  Time). 
Applications  submitted  electronically 
through  Grants.gov  must  be  successfully 
submitted  at  http:/ /wwxv.grants.gov  no 
later  than  5  p.m.  (Eastern  Time)  on 
December  29,  2008,  and  then 
subsequently  validated  by  Grants.gov. 
The  submission  and  validation  process 
is  described  in  more  detail  below.  The 
process  can  be  complicated  and  time- 
consuming.  Applicants  are  strongly 
advised  to  initiate  the  process  as  soon 
as  possible  and  to  plan  for  time  to 
resolve  technical  problems  if  necessary. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (fax)  will  not  be  accepted. 

Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  No  exceptions  to  the 
mailing  and  delivery  requirements  set 
forth  in  this  notice  will  be  granted. 

Mail/overnight  mail/hand  deliver}' — 
Mailed  applications  must  be  addressed 
to  the  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Chari  Magruder, 
Reference  SGA/DFA  PY  08-09,  200 
Constitution  Avenue,  NVV.,  Room 
N-4716,  Washington,  DC  20210. 
Applicants  are  advised  that  mail 
delivery  in  the  Washington  area  may  be 
delayed  due  to  mail  decontamination 
procedures.  Hand-delivered  proposals 
will  be  received  at  the  above  address. 

All  overnight  mail  will  be  considered  to 
be  hand-delivered  and  must  be  received 


at  the  designated  place  by  the  specified 
closing  date  and  time. 

Electronic  submission — Applicants 
may  apply  online  through  Grants.gov 
(http://www.grants.gov).  It  is  strongly 
recommended  that  before  the  applicant 
begins  to  write  the  proposal,  applicants 
should  immediately  initiate  and 
complete  the  “Get  Registered” 
registration  steps  at  http:// 

WWW'. gran  ts.gov Zap  pi  icon  ts/ 
getjregistered.jsp.  These  steps  may  take 
multiple  days  or  weeks  to  complete,  and 
this  time  should  be  factored  into  plans 
for  electronic  submission  in  order  to 
avoid  unexpected  delays  that  could 
result  in  the  rejection  of  an  application. 

It  is  highly  recommended  that  online 
submissions  be  completed  at  least  two 
(2)  working  days  prior  to  the  date 
specified  for  the  receipt  of  applications 
to  ensure  that  the  applicant  still  has  the 
option  to  submit  by  overnight  delivery 
service  in  the  event  of  any  electronic 
submission  problems.  It  is  also  highly 
recommended  that  applicants  use  the 
“Organization  Registration  Checklist”  at 
h  ttp://  M'ww.gran  ts.gov/assets/ 
Organization_' 

Steps_Com  pIete_Registration.pdf  to 
ensure  the  registration  process  is 
complete. 

Within  two  business  days  of 
application  submission,  Grants.gov  will 
send  the  applicant  two  e-mail  messages 
to  provide  the  status  of  application 
progress  through  the  system.  The  first  e- 
mail,  almost  immediate,  will  confirm 
receipt  of  the  application  by  Grants.gov. 
The  second  e-mail  will  indicate  the 
application  has  either  been  successfully 
validated  or  has  been  rejected  due  to 
errors.  Only  applications  that  have  been 
successfully  submitted  and  successfully 
validated  will  be  considered.  It  is  the 
sole  responsibility  of  the  applicant  to 
ensure  a  timely  submission,  therefore 
sufficient  time  should  be  allotted  for 
submission  (two  business  days),  and  if 
applicable,  subsequent  time  to  address 
errors  and  receive  validation  upon 
resubmission  (an  additional  two 
business  days  for  each  ensuing 
submission).  It  is  important  to  note  that 
if  sufficient  time  is  not  allotted  and  a 
rejection  notice  is  received  after  the  due 
date  and  time,  the  application  will  not 
be  considered. 

The  components  of  the  application 
must  be  saved  as  either  .doc,  .xls  or  .pdf 
files.  Documents  received  in  a  format 
other  than  .doc,  .xls  or  .pdf  will  not  be 
read. 

The  Grants.gov  helpdesk  is  available 
from  7  a.m.  (Eastern  Time)  until  9  p.m. 
(Eastern  Time).  Applicants  should  factor 
the  unavailability  of  the  Grants.gov 
helpdesk  after  9  p.m.  (Eastern  Time) 
into  plans  for  submitting  an  application. 
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Applicants  are  strongly  advised  to 
utilize  the  plethora  of  tools  and 
documents,  including  FAQs  that  are 
available  on  the  “Applicant  Resources” 
page  at  http://www.grants.gov/ 
appIicants/app_help_reso.jsp#faqs.  T o 
receive  updated  information  about 
critical  issues,  new  tips  for  users  and 
other  time  sensitive  updates  as 
information  is  available,  applicants  may 
subscribe  to  “Grants.gov  Updates”  at 
http://www.grants.gov/applicants/ 
einail_subscription_sign  up.jsp. 

If  applicants  encounter  a  problem 
with  Grants.gov  and  do  not  find  an 
answer  in  any  of  the  other  resources, 
call  1-800-518-4726  to  speak  to  a 
Gustomer  Support  Representative  or  e- 
mail  support@grants.gov. 

Late  Applications:  For  applications 
submitted  on  Grants.gov,  only 
applications  that  have  been  successfully 
submitted  no  later  5  p.m.  (Eastern  Time) 
on  the  closing  date  and  successfully 
validated  will  be  considered.  For 
applicants  not  submitting  on  Grants.gov, 
any  application  received  after  the  exact 
date  and  time  specified  for  receipt  at  the 
office  designated  in  this  notice  will  not 
be  considered,  unless  it  is  received 
before  awards  are  made,  was  properly 
addressed,  and:  (a)  Was  sent  by  U.S. 
Postal  Service  registered  or  certified 
mail  not  later  than  the  fifth  calendar  day 
before  the  date  specified  for  receipt  of 
applications  (e.g.,  an  application 
required  to  be  received  by  the  20th  of 
the  month  must  be  post  marked  by  the 
15th  of  that  month)  or  (b)  Was  sent  by 
professional  overnight  delivery  service 
to  the  addressee  not  later  than  one 
working  day  prior  to  the  date  specified 
for  receipt  of  applications.  “Post 
marked”  means  a  printed,  stamped  or 
otherwise  placed  impression  (exclusive 
of  a  postage  meter  machine  impression) 
that  is  readily  identifiable,  without 
further  action,  as  having  been  supplied 
or  affixed  on  the  date  of  mailing  by  an 
employee  of  the  U.S.  Postal  Service. 
Therefore,  applicants  should  request  the 
postal  clerk  to  place  a  legible  hand 
cancellation  “bull’s  eye”  postmark  on 
both  the  receipt  and  the  package. 

Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 
Evidence  of  timely  submission  by  a 
professional  overnight  delivery  service 
must  be  demonstrated  by  equally 
reliable  evidence  created  by  the  delivery 
service  provider  indicating  the  time  and 
place  of  receipt. 

D.  Intergovernmental  Review 

This  funding  opportunity  is  not 
subject  to  Executive  Order  (EO)  12372, 
“Intergovernmental  Review  of  Federal 
Programs.” 


E.  Funding  Restrictions 

All  proposal  costs  must  be  necessary 
and  reasonable  in  accordance  with 
Federal  guidelines.  Determinations  of 
allowable  costs  will  be  made  in 
accordance  with  the  applicable  Federal 
cost  principles.  Disallowed  costs  are 
those  charges  to  a  grant  that  the  grantor 
agency  or  its  representative  determines 
not  to  be  allowed  in  accordance  with 
the  applicable  Federal  Gost  Principles  or 
other  conditions  contained  in  the  grant. 
Applicants  will  not  be  entitled  to 
reimbursement  of  pre-award  costs. 

Funds  provided  under  these  grants  shall 
only  be  used  for  activities  that  are  in 
addition  to  those  that  would  otherwise 
be  available  in  the  local  area  in  the 
absence  of  such  funds.  Paying  for  food 
is  only  allowable  in  circumstances  in 
which  it  is  integral  to  a  training  activity. 
Grant  funds  may  be  used  to  pay  wages 
to  participants  for  summer  and  after¬ 
school  work  experience  and  internships 
as  long  as  participants  are  assigned  real 
work  for  these  wages,  but  grant  funds 
cannot  be  used  for  paying  stipends  to 
participants.  Grantees  must  submit  an 
implementation  plan  and  detailed 
budget  for  project  officer  review  and 
approval  prior  to  starting  operations.  If 
grantees  are  starting  some  components 
sooner  than  others,  they  can  submit 
separate  plans  for  the  components  as 
they  are  ready  to  start  them. 

Indirect  Gosts.  As  specified  in  OMB 
Girculars  on  Gost  Principles,  indirect 
costs  are  those  that  have  been  incurred 
for  common  or  joint  objectives  and 
cannot  be  readily  identified  with  a 
particular  cost  objective.  In  order  to 
utilize  grant  funds  for  indirect  costs 
incurred,  the  applicant  must  obtain  an 
Indirect  Gost  Rate  Agreement  with  its 
Federal  Gognizant  Agency  either  before 
or  shortly  after  the  grant  award.  The 
Federal  Cognizant  Agency  is  generally 
determined  based  on  the  preponderance 
of  Federal  dollars  received  by  the 
recipient. 

Administrative  Costs.  An  entity  that 
receives  a  grant  to  carry  out  a  project  or 
program  may  not  use  more  than  10 
percent  of  the  amount  of  the  grant  to 
pay  administrative  costs  associated  with 
the  program  or  project.  Administrative 
costs  could  be  both  direct  and  indirect 
costs  and  are  defined  at  20  CFR  667.220. 
Administrative  costs  do  not  need  to  be 
identified  separately  from  program  costs 
on  the  SF  424A  Budget  Information 
Form.  They  should  be  discussed  in  the 
budget  narrative  and  tracked  through 
the  grantee’s  accounting  system.  To 
claim  any  administrative  costs  that  are 
also  indirect  costs,  the  applicant  must 
obtain  an  Indirect  Cost  Rate  Agreement 


from  its  Federal  Cognizant  Agency  as 
specified  above. 

F.  Legal  Rules  Pertaining  to  Inherently 
Religious  Activities  by  Organizations 
That  Receive  Federal  Financial 
Assistance 

Direct  Federal  grants,  sub-award 
funds,  or  contracts  under  this  program 
shall  not  be  used  to  support  inherently 
religious  activities  such  as  religious 
instruction,  worship,  or  proselytization. 
Therefore,  organizations  must  take  steps 
to  separate,  in  time  or  location,  their 
inherently  religious  activities  from  the 
services  funded  under  this  program. 
Neutral,  secular  criteria  that  neither 
favor  nor  disfavor  religion  must  be 
employed  in  the  selection  of  grant  and 
sub-grant  recipients.  In  addition,  under 
the  Workforce  Investment  Act  of  1998 
and  DOL  regulations  implementing  the 
Workforce  Investment  Act,  a  recipient 
may  not  use  direct  Federal  assistance  to 
train  a  participant  in  religious  activities, 
or  employ  participants  to  construct, 
operate,  or  maintain  any  part  of  a 
facility  that  is  used  or  to  be  used  for 
religious  instruction  or  worship.  See  29 
GFR  37.6(f).  Under  WIA,  “no  individual 
shall  be  excluded  from  participation  in, 
denied  the  benefits  of,  subjected  to 
discrimination  under,  or  denied 
employment  in  the  administration  of  or 
in  connection  with,  any  such  program 
or  activity  because  of  race,  color, 
religion,  sex  (except  as  otherwise 
permitted  under  Title  IX  of  the 
Education  Amendments  of  1972  and  the 
Religious  Freedom  Restoration  Act  of 
1993),  national  origin,  age,  disability,  or 
political  affiliation  or  belief.” 
Regulations  pertaining  to  the  Equal 
Treatment  for  Faith-Based 
Organizations,  which  includes  the 
prohibition  against  Federal  funding  of 
inherently  religious  activities,  can  be 
found  at  29  CFR  Part  2,  Subpart  D. 
Provision  relating  to  the  use  of  indirect 
support  (such  as  vouchers)  is  at  29  CFR 
2.33(c)  and  20  CFR  667.266. 

A  faith-based  organization  receiving 
federal  funds  retains  its  independence 
from  Federal,  State,  and  local 
governments,  and  may  continue  to  carry 
out  its  mission,  including  the  definition, 
practice,  and  expression  of  its  religious 
beliefs.  For  example,  a  faith-based 
organization  may  use  space  in  its 
facilities  to  provide  secular  programs  or 
services  funded  with  Federal  funds 
without  removing  religious  art,  icons, 
scriptures,  or  other  religious  symbols.  In 
addition,  a  faith-based  organization  that 
receives  Federal  funds  retains  its 
authority  over  its  internal  governance, 
and  it  may  retain  religious  terms  in  its 
organization’s  name,  select  its  board 
members  on  a  religious  basis,  and 
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include  religious  references  in  its 
organization’s  mission  statements  and 
other  governing  documents  in 
accordance  with  all  program 
requirements,  statutes,  and  other 
applicable  requirements  governing  the 
conduct  of  DOL  funded  activities. 

The  Department  notes  that  the 
Religious  Freedom  Restoration  Act 
(RFRA),  42  U.S.C.  sec.  2000bb,  applies 
to  all  Federal  law  and  its 
implementation.  If  your  organization  is 
a  faith-based  organization  that  makes 
hiring  decisions  on  the  basis  of  religious 
belief,  it  may  be  entitled  to  receive 


Federal  financial  assistance  under  Title 
I  of  the  Workforce  Investment  Act  and 
maintain  that  hiring  practice  even 
though  Section  188  of  the  Workforce 
Investment  Act  contains  a  general  ban 
on  religious  discrimination  in 
employment.  If  you  are  awarded  a  grant, 
you  will  be  provided  with  information 
on  how  to  request  such  an  exemption. 

V.  Application  Review  Information 

A.  Evaluation  Criteria 

This  section  identifies  and  describes 
the  criteria  that  will  be  used  to  evaluate 


proposals  submitted  for  planning  grants 
and  implementation  grants.  Note  that 
applications  for  planning  grants  do  not 
need  to  include  a  Project  Design  section 
in  their  proposals,  as  their  project 
design  will  be  developed  through  the 
planning  grants.  Also  note  that  that  the 
allocation  of  points  to  need  varies 
between  the  state/local  and 
intermediary  proposals  because  the 
intermediary  applicants  will  not  yet 
have  identified  the  cities  in  which  they 
will  be  operated. 


Criterion 

Points  for 
planning  grant 
applications 

Points  for  state/ 
local 

implementation 
grant  applica¬ 
tions 

Points  for 
intermediary 
eentry 
applications 

1.  Local  Need  . 

40 

20 

10 

2.  Project  design  . 

N/A 

35 

30 

3.  Collaboration . . . 

40 

35 

20 

4.  Organizational  capacity  . 

20 

10 

40 

Total  Possible  Points . 

100 

100 

_ 1 

100 

_ 

The  rated  components  listed  above 
make  up  the  Technical  Proposal  (along 
with  the  additional  requirements  listed 
in  section  IV. B). 

1.  Local  Need 

Planning  Grants  and  State/Local 
Implementation  Grants: 

The  points  for  local  need  for  both 
planning  grants  and  State/local 
implementation  grants  will  be  assigned 
based  on  a  combination  of  the  number 
of  delinquency  cases  in  the  county  to  be 
served  by  your  proposed  project  and  the 
justification  that  you  make  in  your 
application  for  the  need  for  the  project. 
Half  of  the  points  under  this  criterion 
will  be  assigned  based  on  the  number  of 
youth  in  delinquency  cases  as 
determined  by  the  most  recent  data 
available  provided  voluntarily  by 
juvenile  courts  across  the  country  to  the 
National  Juvenile  Court  Data  Archive 
(NfCDA),  a  project  maintained  by  the 
National  Center  for  Juvenile  Justice 
(NCJJ)  with  funds  provided  by  the  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention.  These  Juvenile  Court 
statistics  include  State  and  county-level 
caseload  data  showing  the  annual 
delinquency,  status  offense,  and 
dependency  cases  handled  by  juvenile 
courts.  These  county-level  statistics  are 
available  on  the  OJJDP  Web  site  under 
Easy  Access  to  State  and  County 
Juvenile  Court  Case  Counts  at  http:// 
ojjdp.ncjrs.org/ojstatbb/ezaco/asp/ 
TableDisplay.asp.  We  will  be  using  the 
combined  number  of  petitioned  and 
non-petitioned  delinquency  cases. 


If  you  are  from  Kentucky,  Louisiana, 
or  Mississippi,  please  provide  the 
number  of  combined  petitioned  and 
non-petitioned  delinquency  cases  in  the 
county  that  you  will  be  serving  for  the 
latest  year  available  as  the  national  base 
does  not  include  these  statistics  for 
these  three  States.  If  you  are  applying 
from  any  other  State,  you  do  not  need 
to  provide  in  your  application  the 
statistics  for  the  area  that  you  will  be 
serving  as  we  can  access  that 
information  from  the  national  data  base 
as  long  as  you  indicate  in  the  Needs 
Section  of  your  application  the  county 
that  you  will  be  serving.  If  you  are  from 
Connecticut,  indicate  the  venue  district 
that  you  will  be  serving. 

The  other  half  of  the  points  under  this 
criterion  will  be  based  on  the 
justification  that  you  provide  in  your 
application  for  the  need  for  this  project 
in  the  area  that  you  will  be  serving. 

Make  your  best  case  for  why  your  local 
area  needs  this  grant.  Present  the 
number  of  youth  from  the  county  placed 
in  a  juvenile  correctional  facility  this 
past  year;  the  number  of  youth  placed 
in  local  detention  centers;  and  the 
number  who  returned  home  from 
juvenile  correctional  facilities.  Provide 
the  source  of  this  data.  Discuss  the 
extent  of  youth  gangs  in  the  city  or 
county.  Discuss  why  the  problems  of 
juvenile  crime  and  youth  gangs  exist  to 
the  extent  that  they  do  in  the  county, 
what  resources  are  currently  available 
for  serving  returning  juvenile  offenders; 
and  what  gaps  currently  exist  in  these 
services.  Applicants  for  planning  grants 


also  should  discuss  the  extent  of  the 
problem  of  young  adult  crime  in  the  city 
or  county  to  be  served,  as  planning 
grants  will  be  developing  blueprints  for 
serving  young  adult  as  well  as  juvenile 
offenders. 

Intermediary'  Reentry  Grant: 

•  Discuss  what  factors  indicating 
local  need  you  will  include  in  your 
solicitation  for  selecting  cities 
competitively  after  award,  why  you 
believe  that  these  factors  are  a  good 
indicator  of  local  need  for  the  project, 
whether  data  is  available  on  these 
factors,  and  what  weight  you  will  place 
on  need  factors. 

•  Discuss  why  the  problems  of 
juvenile  crime  and  gangs  exist  to  the 
extent  that  they  do  in  the  country  as  a 
whole;  what  resources  typically  are 
currently  available  for  serving  returning 
juvenile  offenders;  and  what  gaps 
currently  exist  in  these  services. 

Planning  Grant  and  State/Local 
Implementation  proposals  will  be 
evaluated  under  this  criterion  as 
follows: 

•  Half  of  the  points  under  this 
criterion  will  be  based  on  the  number  of 
delinquency  cases  in  the  county  to  be 
served  by  the  project  reported  in  the 
Easy  Access  to  State  and  County 
Juvenile  Court  Case  Counts  data  base.  A 
scale  will  be  used  to  rank  the  number 
of  delinquency  cases  in  a  county  as 
high,  medium,  or  low,  with  the  most 
points  being  provided  to  counties  with 
high  numbers  of  delinquency  cases. 

•  The  other  half  of  the  points  under 
this  criterion  will  be  based  on  the  case 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Notices 


67891 


you  make  in  your  proposal  for  the  local 
need  for  your  project.  Based  on 
evidence  that  you  provide  regarding  the 
number  of  youth  from  the  county  placed 
in  a  juvenile  correctional  facility  this 
past  year;  the  number  of  youth  placed 
in  local  detention  centers;  the  number 
who  returned  home  from  juvenile 
correctional  facilities;  and  current  gaps 
in  services  to  juvenile  offenders,  the 
review  panel  will  rank  the  seriousness 
of  the  problems  of  juvenile  crime  and 
youth  gangs  in  your  county  as  severe, 
moderate,  or  low.  Local  areas  with 
severe  juvenile  crime  and  youth  gangs 
will  receive  the  most  points.  Planning 
grant  applications  will  also  be  ranked 
based  on  the  evidence  provided 
regarding  the  seriousness  of  their  adult 
crime  problem. 

Intermediary  Grant  proposals  will  be 
evaluated  under  this  criterion  as 
follows: 

•  The  review  panel  will  evaluate  how 
you  will  include  local  need  as  part  of 
your  competitive  selection  of  cities.  The 
review  panel  will  consider  how  well 
you  have  thought  through  what  factors 
of  local  need  should  be  included  in  your 
solicitation  for  the  cities  that  will  be 
part  of  your  project;  whether  data  is 
available  on  the  factors  that  you 
propose;  and  the  extent  to  which  these 
factors  accurately  reflect  local  need. 
Panelists  will  rate  your  response  on  a 
scale  of  fair,  good,  and  excellent,  with 
excellent  receiving  the  most  points  (5 
points). 

•  The  review  panel  will  evaluate  your 
response  regarding  why  juvenile  crime 
and  youth  gangs  exist  to  the  extent  that 
they  do  in  the  country  as  a  whole;  what 
resources  typically  are  currently 
available  for  serving  returning  juvenile 
offenders;  and  what  gaps  currently  exist 
in  these  services.  The  panel  will 
consider  how  well  you  have  thought 
through  these  issues  and  how  insightful 
your  analysis  is  of  existing  gaps  in 
services.  Panelists  will  rate  your 
response  on  a  scale  of  fair,  good,  and 
excellent,  with  excellent  receiving  the 
most  points  (5  points). 

2.  Project  Design  (Applications  for 
Planning  Grants  Do  Not  Complete  This 
Section) 

State/Local  Implementation  Grants 
and  Intermediary  Reentry  Grants: 
Discuss  how  you  will  implement  each 
of  the  required  project  components  in 
Part  I  of  the  grant  announcement: 

•  Community  Reentry  Team:  Discuss 
which  agencies  will  serve  on  this  team. 
Discuss  the  roles  and  responsibilities  of 
the  Community  Reentry  Team. 

•  Employment  Strategies:  Discuss 
how  you  plan  to  place  older  juvenile 
offenders  in  jobs.  Discuss  how  you  will 


link  with  the  local  Workforce 
Investment  Board,  One-Stop  Centers, 
and  corporations. 

•  Case  Management:  Discuss  how 
you  will  carry  out  this  component, 
including  the  number  of  case  managers 
or  advocates  you  expect  to  hire,  how 
these  case  managers  or  advocates  will 
interact  with  guidance  counselors  and 
staff,  the  expected  number  of  students  to 
be  served  each  year  in  this  component, 
and  the  anticipated  case  load  size. 

•  Educational  Strategies:  Discuss  the 
educational  strategies  that  you  will 
implement  with  grant  funds.  Provide 
details  regarding  how  you  will 
implement  each  strategy,  including  the 
number  of  full-time  staff  positions  that 
will  be  dedicated  to  each  new  strategy 
and  the  expected  number  of  students  to 
be  served  each  year  by  each  strategy. 
Describe  the  level  of  staff  development 
that  will  be  provided  in  implementing 
these  educational  strategies. 

•  Mentoring:  Describe  how  the 
mentoring  component  will  be  carried 
out,  including  how  mentors  will  be 
recruited,  screened,  and  trained,  the 
anticipated  number  of  youth  who  will 
receive  mentors,  and  the  number  of  full¬ 
time  staff  to  be  hired  for  this 
component.  Also,  discuss  the  extent  to 
which  you  will  use  one-on-one 
mentoring,  group  mentoring,  service- 
based  mentoring,  and  work-based 
mentoring. 

•  Restorative  Justice:  Discuss  how 
you  will  implement  community  service 
projects  for  juvenile  offenders  hoth  ages 
18  and  above  and  ages  17  and  below. 
Discuss  possible  links  with  local 
conservation  and  service  corps 
programs,  volunteer  organizations,  and 
state  and  local  parks. 

•  Community-Wide  Violence 
Reduction  Efforts:  Discuss  plans  for 
churches  and  social  service 
organizations  in  neighborhoods  served 
by  the  grant  to  join  together  to  prevent 
youth  violence  and  serve  juvenile 
offenders. 

State/Local  Implementation  Grant 
proposals  and  Intermediary  Reentry 
Grant  proposals  will  be  evaluated  under 
this  criterion  for  each  of  the  six  required 
components  plus  the  Community 
Reentry  Team  as  follows: 

For  State/Local  Implementation  Grant 
proposals,  up  to  5  points  will  be 
awarded  for  each  of  the  six  required 
components  plus  the  Community 
Reentry  Team.  For  Intermediary  Reentry 
Grant  proposals,  up  to  5  points  each 
will  be  awarded  for  the  employment 
and  education  components  and  up  to  4 
points  each  will  be  awarded  for  the 
other  four  components  and  the 
Community  Reentry  Team.  The  points 
for  each  of  the  required  components  and 


the  Community  Reentry  Team  will  be 
rated  by  the  panel  based  on: 

•  The  extent  to  which  the  applicant 
demonstrates  that  it  has  thought  through 
how  it  will  implement  the  component: 

•  The  practicality  and  likelihood  of 
success  of  the  design  that  the  applicant 
is  proposing  for  the  component:  and 

•  The  potential  for  the  component  as 
designed  by  the  applicant  to  have  large 
impact  on  the  young  offender 
population  in  the  communities  to  be 
served. 

3.  Collaboration 

This  section  should  include  for  all 
three  categories  a  discussion  of  how  the 
project  will  be  carried  out  in  a  shared 
youth  vision  framework  in  which 
multiple  state  and  local  agencies  work 
collaboratively  across  funding  streams 
to  best  serve  young  people  in  their 
jurisdictions. 

Planning  Grants:  This  section  should 
include: 

•  A  discussion  of  each  of  the  key 
partners  that  will  be  involved  in  the 
project,  including  the  state  and  local 
juvenile  justice  agencies,  state  and  local 
agencies  responsible  for  returning  adult 
offenders,  the  school  district,  the 
workforce  investment  system,  local 
foundations,  and  corporations. 

•  A  discussion  of  the  community’s 
potential  commitment  to  the  project, 
including  a  description  of  organizations 
that  serve  neighborhoods  with  large 
numbers  of  returning  young  offenders, 
including  churches  with  youth 
programs.  Settlement  Houses,  Boys  and 
Girls  Clubs,  Girls  Inc,  YMCAs,  and 
YWCAs,  and  how  these  organizations 
could  help  serve  as  a  community-wide 
net  for  at-risk  youth. 

•  A  description  of  the  one-to-one 
leveraged  resources  and  the  extent  to 
which  the  leveraged  resources  represent 
funding  or  staffing  that  would  not 
otherwise  be  dedicated  to  improving 
services  for  juvenile  and  young  adult 
offenders. 

State/Local  Implementation  Grants: 
This  section  should  include: 

•  A  discussion  of  each  of  the  key 
partners  that  will  be  involved  in  the 
project,  including  the  state  and  local 
juvenile  justice  agencies,  the  school 
district,  the  workforce  investment 
system,  local  foundations,  and 
corporations. 

•  A  discussion  of  the  community’s 
potential  commitment  to  the  project, 
including  a  description  of  organizations 
that  serve  neighborhoods  with  large 
numbers  of  returning  young  offenders, 
including  churches  with  youth 
programs.  Settlement  Houses,  Boys  and 
Girls  Clubs,  Girls  Inc,  YMCAs,  and 
YWCAs,  and  how  these  organizations 
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could  help  serve  as  a  community-wide 
net  for  at-risk  youth. 

•  A  description  of  the  leveraged 
resources  that  will  provide  and  the 
extent  to  which  these  resources 
represent  funding  or  staffing  that  would 
not  otherwise  be  dedicated  to  improving 
services  for  juvenile  and  young  adult 
offenders. 

•  A  description  of  the  requirements 
that  will  go  into  the  grant 
announcement  for  selecting  faith-based 
and  community  organizations  as  sub¬ 
grantees/contractors.  The  Department 
strongly  encourages  the  competitive 
selection  of  sub-grantees  and  contractors 
either  before  or  after  grant  award. 

Intermediary  Reentry  Grants:  Because 
cities  in  which  the  project  will  be 
operated  will  not  be  selected  until  after 
grant  award,  applicants  will  not  be  able 
to  list  specific  local  partners  in  this 
section.  Rather,  discuss  the  types  of 
local  organizations  that  you  will  seek 
out  as  partners.  This  section  should 
include: 

•  A  discussion  of  how  you  plan  to 
involve  key  local  partners,  including  the 
state  and  local  juvenile  justice  agencies, 
the  school  district,  the  workforce 
investment  system,  local  foundations, 
and  corporations. 

•  A  description  of  the  types  of  local 
organizations  that  the  applicant  will 
seek  to  include  in  this  project,  including 
churches  with  youth  programs. 
Settlement  Houses,  Boys  and  Girls 
Clubs,  Girls  Inc,  YMCAs,  and  YWCAs, 
and  how  these  organizations  could  help 
serve  as  a  community-wide  net  for  at- 
risk  youth. 

•  A  description  of  the  types  of 
leveraged  funds  that  will  be  sought  to 
carry  out  these  grants. 

•  A  description  of  the  requirements 
for  local  state  and  local  collaboration 
that  will  go  into  the  grant 
announcement  for  selecting  cities  and 
local  subgrantees.  The  Department 
strongly  encourages  the  competitive 
selection  of  sub-grantees  and  contractors 
either  before  or  after  grant  award. 

Planning  Grant  proposals  will  be 
evaluated  under  this  criterion  based  on: 

•  The  extent  of  planned  partnerships 
between  the  state  and  local  juvenile 
justice  agencies,  the  school  district,  the 
workforce  investment  system,  state  and 
local  agencies  responsible  for  adult 
offenders,  local  foundations,  and 
corporations  (15  points). 

•  The  extent  of  the  potential 
commitment  to  the  project  of  faith-based 
and  community  organizations  that  are 
operating  in  neighborhoods  with  large 
numbers  of  returning  young  offenders 
likely  to  be  served  by  the  grant  (15 
points). 


•  The  extent  to  which  the  one-to-one 
leveraged  resources  represent  funding  or 
staffing  that  would  not  otherwise  be 
dedicated  to  improving  services  for 
juvenile  and  young  adult  offenders  (10 
points). 

State/Local  Implementation  Grant 
proposals  will  be  evaluated  under  this 
criterion  based  on: 

•  The  extent  of  planned  partnerships 
between  the  state  and  local  juvenile 
justice  agencies,  the  school  district,  the 
workforce  investment  system,  state  and 
local  agencies  responsible  for  adult 
offenders,  local  foundations,  and 
corporations  (9  points). 

•  The  extent  of  the  potential 
commitment  to  the  project  of  faith-based 
and  community  organizations  that  are 
operating  in  neighborhoods  with  large 
numbers  of  returning  young  offenders 
likely  to  be  served  by  the  grant  (9 
points). 

•  The  amount  of  leveraged  resources 
and  the  extent  to  which  these  leveraged 
resources  represent  funding  or  staffing 
that  would  not  otherwise  be  dedicated 
to  improving  services  for  juvenile 
offenders  (9  points). 

•  The  extent  to  which  the 
requirements  that  will  go  into  the 
solicitation  for  selecting  faith-based  and 
community  sub-grantees  and  contractors 
are  practical  and  able  to  differentiate 
between  proposals  of  different  levels  of 
merit  (8  points). 

Intermediary  Reentry  Grant  proposals 
will  be  evaluated  under  this  criterion 
based  on: 

•  The  practicality  and  likelihood  of 
success  of  the  plan  for  involving  key 
local  partners  in  the  project,  including 
state  and  local  juvenile  justice  agencies, 
the  school  district,  the  workforce 
investment  system,  state  and  local 
agencies  responsible  for  adult  offenders, 
local  foundations,  and  corporations  (5 
points). 

•  The  likelihood  of  success  and  the 
potential  of  having  a  large  impact  on  the 
juvenile  offender  population  of  the  plan 
for  involving  faith-based  and 
community  organizations  in  this  project 
(5  points). 

•  The  likelihood  of  success  of  the 
plan  for  leveraging  additional  funds  for 
the  project,  the  amount  of  expected 
leveraged  resources,  and  the  extent  to 
which  these  leveraged  resources  will 
represent  funding  or  staffing  that  would 
not  otherwise  be  dedicated  to  improving 
services  for  juvenile  offenders  (5 
points). 

•  The  extent  to  which  the 
requirements  that  will  go  into  the 
solicitation  for  selecting  faith-based  and 
community  sub-grantees  and  contractors 
are  practical  and  able  to  differentiate 


between  proposals  of  different  levels  of 
merit  (5  points). 

4.  Organizational  Capacity 

•  Planning  Grants:  Discuss  the 
capacity  of  the  organization  to  lead  this 
planning  process.  Discuss  experience  of 
the  organization  in  carrying  out 
previous  planning  efforts.  Discuss  the 
capacity  of  the  organization  to  have  the 
lead  in  following  through  to  implement 
the  blueprints  for  reform  developed 
throiigh  the  12-month  planning  period 
funded  by  these  grants.  Discuss  the 
experience  of  key  staff  related  to  the 
juvenile  and  criminal  justice  systems. 
Discuss  the  organization’s  previous 
success  in  operating  projects  in  a  shared 
youth  vision  approach  involving 
collaboration  among  agencies  and  the 
use  of  leveraged  resources. 

•  State/Local  Implementation  Grants: 
Discuss  the  capacity  and  the 
commitment  to  this  project  of  the  State 
juvenile  justice  department.  Discuss  the 
capacity  and  commitment  of  the  local 
juvenile  justice  agency.  Discuss  each 
organization’s  previous  success  in 
providing  services  in  a  shared  youth 
vision  approach  involving  collaboration 
among  agencies  and  the  use  of  leveraged 
resources.  Discuss  the  experience  of  key 
staff  related  to  the  juvenile  justice 
system. 

•  Intermediary  Reentry  Grant:  This 
section  should  include  discussions  of 
the  organization’s  direct  experience  in 
conducting  multi-site  demonstrations; 
the  proposed  staffs  direct  experience  in 
conducting  multi-site  demonstrations; 
the  organization’s  and  the  key  staffs 
direct  experience  relating  to  each  of  the 
seven  required  program  components 
discussed  above — community  reentry 
teams,  case  management,  employment, 
education,  mentoring,  balanced  and 
restorative  justice,  and  community 
violence  reduction  efforts;  and  the 
organization’s  previous  success  in 
operating  demonstrations  in  a  shared 
youth  vision  approach  involving 
collaboration  among  agencies  and  the 
use  of  leveraged  resources. 

Planning  Grant  proposals  will  be 
evaluated  under  this  criterion  based  on: 

•  The  experience  of  the  organization 
in  carrying  out  previous  planning  efforts 
(7  points). 

•  The  experience  of  key  staff  related 
to  the  juvenile  and  criminal  justice 
systems  (7  points). 

•  The  organization’s  previous  success 
in  operating  projects  in  a  shared  youth 
vision  approach  involving  collaboration 
among  agencies  and  the  use  of  leveraged 
resources  (6  points). 

State/Local  Implementation  Grant 
proposals  will  be  evaluated  under  this 
criterion  based  on: 
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•  The  experience  of  the  State  juvenile 
justice  department  and  key  staff  in 
collaborating  with  other  agencies  (5 
points). 

•  The  experience  of  the  local  juvenile 
justice  agency  and  key  staff  in 
collaborating  with  other  agencies  (5 
points). 

Intermediary  Reentry  Grant  proposals 
will  be  evaluated  under  this  criterion 
based  on: 

•  The  organization’s  direct 
experience  in  conducting  multi-site 
demonstrations  (9  points). 

•  The  proposed  staffs  direct 
experience  in  conducting  multi-site 
demonstrations  country  (9  points). 

•  The  organization’s  and  the  key 
staff  s  direct  experience  relating  to  each 
of  the  seven  required  program 
components  discussed  above — 
community  reentry  teams,  case 
management,  employment,  education, 
mentoring,  balanced  and  restorative 
justice,  and  community  violence 
reduction  efforts  (9  points). 

•  The  organization’s  previous  success 
in  operating  demonstrations  in  a  shared 
youth  vision  approach  involving 
collaboration  among  agencies  and  the 
use  of  leveraged  resources  (8  points). 

B.  Review  and  Selection  Process 

Proposals  that  are  timely  and 
responsive  to  the  requirements  of  this 
SGA  will  be  rated  against  the  criteria 
listed  above  by  an  independent  panel 
that  may  be  comprised  of 
representatives  from  DOL  and  other 
reviewers.  Proposals  will  be  grouped  by 
the  category  for  which  they  apply,  and 
the  proposals  within  each  category  will 
be  rated  separately.  The  ranked  scores 
will  serve  as  the  primary  basis  for 
selection  of  applications  for  funding,  in 
conjunction  with  other  factors  such  as 
geographic  balance;  the  availability  of 
funds;  and  which  proposals  are  most 
advantageous  to  the  Government.  Any 
applications  that  receive  a  score  of  80 
and  above  will  be  considered  for  award. 
The  panel  results  are  advisory  in  nature 
and  not  binding  on  the  Grant  Officer, 
and  the  Grant  Officer  m^  consider  any 
information  that  comes  to  his/her 
attention.  If  no  fundable  proposals  are 
received  for  ar given  category  or  if  fewer 
fundable  proposals  are  received  for  a 
category  than  we  intended  to  fund, 
additional  awards  may  be  made  in  the 
other  categories.  The  Government  may 
elect  to  award  the  grant(s)  with  or 
without  discussions  with  the  applicants. 
Should  a  grant  be  awarded  without 
discussions,  the  award  will  be  based  on 
the  applicant’s  signature  on  the  SF  424, 
which  constitutes  a  binding  offer  by  the 
applicant  (including  electronic 


signature  via  E-Authentication  on 
h  ttp://ww'n'.grants.gov] . 

VI.  Award  Administration  Information 

A.  Award  Notices 

All  award  notifications  will  be  posted 
on  the  ETA  homepage  [http:// 
www.doIeta.gov).  The  notice  of  award 
signed  by  the  Grants  Officer  will  serve 
as  the  authorizing  document. 

Applicants  not  selected  for  award  will 
be  notified  as  soon  as  possible. 

B.  Administrative  and  National  Policy 
Requirements 

1.  Administrative  Program 
Requirements 

All  grantees,  including  faith-based 
organizations,  will  be  subject  to  all 
applicable  Federal  laws,  regulations, 
and  the  applicable  OMB  Girculars.  The 
grant(s)  awarded  under  this  SGA  will  be 
subject  to  the  following  administrative 
standards  and  provisions: 

a.  Non-Profit  Organizations — OMB 
Girculars  A-122  (Cost  Principles)  and 
29  CFR  Part  95  (Administrative 
Requirements). 

b.  Educational  Institutions — OMB 
Circulars  A-21  (Cost  Principles)  and  29 
CFR  Part  95  (Administrative 
Requirements). 

c.  State  and  Local  Governments — 
OMB  Circulars  A-87  (Cost  Principles) 
and  29  CFR  Part  97  (Administrative 
Requirements). 

d.  Profit  Making  Commercial  Firms — 
Federal  Acquisition  Regulation  (FAR) — 
48  CFR  Part  31  (Cost  Principles),  and  29 
CFR  Part  95  (Administrative 
Requirements). 

e.  All  entities  must  comply  with  29 
CFR  Parts  93  and  98,  and,  where 
applicable,  29  CFR  Parts  96  and  99. 

I.  29  CFR  Part  2,  subpart  D — Equal 
Treatment  in  Department  of  Labor 
Programs  for  Religious  Organizations, 
Protection  of  Religious  Liberty  of 
Department  of  Labor  Social  Service 
Providers  and  Beneficiaries. 

g.  29  CFR  Part  31 — Nondiscrimination 
in  Federally  Assisted  Programs  of  the 
Department  of  Labor — Effectuation  of 
Title  VI  of  the  Civil  Rights  Act  of  1964. 

h.  29  CFR  Part  32— 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance. 

i.  29  CFR  Part  33 — Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  Department  of  Labor. 

j.  29  CFR  Part  35 — Nondiscrimination 
on  the  Basis  of  Age  in  Programs  or 
Activities  Receiving  Federal  Financial 
Assistance  from  the  Department  of 
Labor. 


k.  29  CFR  Part  36 — Nondiscrimination 
on  the  Basis  of  Sex  in  Education 
Programs  or  Activities  Receiving 
Federal  Financial  Assistance. 

The  following  administrative 
standards  and  provisions  may  be 
applicable: 

a.  Workforce  Investment  Act — 20 
Code  of  Federal  Regulations  (CFR)  Part 
667  (General  Fiscal  and  Administrative 
Rules). 

b.  29  CFR  Part  30 — Equal 
Employment  Opportunity  in 
Apprenticeship  and  Training;  and 

c.  29  CFR  Part  37 — Implementation  of 
the  Nondiscrimination  and  Equal 
Opportunity  Provisions  of  the 
Workforce  Investment  Act  of  1998. 

In  accordance  with  Section  18  of  the 
Lobbving  Disclosure  Act  of  1995  (Pub. 

L.  104-65)  (2  U.S.C.  1611)  non-profit 
entities  incorporated  under  Internal 
Revenue  Service  Code  section  501(c)(4) 
that  engage  in  lobbying  activities  are  not 
eligible  to  receive  Federal  funds  and 
grants. 

Note;  Except  as  specifically  provided  in 
this  Notice,  DOL/ETA’s  acceptance  of  a 
proposal  and  an  award  of  Federal  funds  to 
sponsor  any  program(s)  does  not  provide  a 
waiver  of  any  grant  requirements  and/or 
procedures.  For  example,  OMB  Circulars 
require  that  an  entity’s  procurement 
procedures  must  ensure  that  all  procurement 
transactions  are  conducted,  as  much  as 
practical,  to  provide  open  and  free 
competition.  If  a  proposal  identifies  a 
specific  entity  to  provide  services,  the  DOL/ 
ETA’s  award  does  not  provide  the 
justification  or  basis  to  sole  source  the 
procurement,  i.e.,  avoid  competition,  unless 
the  activity  is  regarded  as  the  primary'  work 
of  an  official  partner  to  the  application. 

2.  Special  Program  Requirements 

Evaluation.  DOL  will  require  that 
State/Local  Implementation  Grantees 
and  the  Intermediary  Reentry  Grantee 
cooperate  in  an  independent  evaluation 
of  their  projects.  This  evaluation  will 
make  use  of  program  MIS  data,  local 
administrative  data  on  juvenile  crime 
and  recidivism,  and  program  progress 
reports.  DOL  recognizes  that  there  will 
be  limitations  on  this  cooperation  due  to 
state  confidentiality  requirements 
regarding  data  on  individual  juvenile 
offenders. 

Intellectual  Property  Rights.  The 
Federal  Government  reserves  a  paid-up, 
nonexclusive  and  irrevocable  license  to 
reproduce,  publish  or  otherwise  use, 
and  to  authorize  others  to  use  for  federal 
purposes;  (i)  The  copyright  in  all 
products  developed  under  the  grant, 
including  a  subgrant  or  contract  under 
the  grant  or  subgrant;  and  (ii)  any  rights 
of  copyright  to  which  the  grantee, 
subgrantee  or  a  contractor  purchases 
ownership  under  an  award  (including 
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but  not  limited  to  curricula,  training 
models,  technical  assistance  products, 
and  any  related  materials).  Such  uses 
include,  but  are  not  limited  to,  the  right 
to  modify  and  distribute  such  products 
worldwide  by  any  means,  electronically 
or  otherwise.  Federal  funds  may  not  be 
used  to  pay  any  royalty  or  licensing  fee 
associated  with  such  copyrighted 
material,  although  they  may  be  used  to 
pay  costs  for  obtaining  a  copy  which  is 
limited  to  the  developer/seller  costs  of 
copying  and  shipping.  If  revenues  are 
generated  through  selling  products 
developed  with  grant  funds,  including 
intellectual  property,  these  revenues  are 
program  income.  Program  income  is 
added  to  the  grant  and  must  be 
expended  for  allowable  grant  activities. 

C.  Reporting  and  Accountability 

The  state/local  implementation  grants 
and  the  intermediary  reentry  grant  will 
be  subject  to  performance  standards 
measuring  their  progress  in  meeting  the 
goals  of  the  grants.  National  goals  will 
be  set  after  grant  award  in  the  following 
areas: 

•  Reducing  the  recidivism  rate  of 
youth  returning  from  out-of-home 
placements; 

•  Increasing  the  employment  rate  of 
returning  juvenile  offenders  ages  18  and 
above; 

•  Increasing  the  rate  which  returning 
juvenile  offenders  ages  18  and  above 
enter  post-secondary  education  or 
training; 

•  Increasing  the  school  retention  rate 
of  returning  juvenile  offenders  under 
the  age  of  18; 

•  Increasing  the  rate  which  returning 
juvenile  offenders  under  the  age  of  18 
achieve  a  high  school  diploma. 

The  planning  grants  will  not  be 
subject  to  performance  standards,  but 
DOL/ETA  staff  will  review  the 
completed  plans  submitted  by  grantees 
and  will  provide  comments  and 
suggestions  to  the  grantees  regarding 
their  plans.  The  plans  submitted  by 
these  grantees  will  also  be  shared  with 
other  localities  in  the  country. 

Quarterly  financial  reports,  quarterly 
progress  reports,  and  MIS  data  will  be 
submitted  by  the  grantee  electronically. 
Grantees  must  agree  to  meet  DOL 
reporting  requirements.  The  grantee  is 
required  to  provide  the  reports  and 
documents  listed  below: 

Quarterly  Financial  Reports.  A 
Quarterly  Financial  Status  Report  is 
required  until  such  time  as  all  funds 
have  been  expended  or  the  grant  period 
has  expired,  whichever  is  sooner. 
Quarterly  reports  are  due  45  days  after 
the  end  of  each  calendar  year  quarter. 
Grantees  must  use  ETA’s  On-Line 
Electronic  Reporting  System; 


information  and  instructions  will  be 
provided  to  grantees. 

Quarterly  Progress  Reports.  The 
grantee  must  submit  a  quarterly  progress 
report  based  on  a  DOL  template  to  its 
designated  Federal  Project  Officer 
within  45  days  after  the  end  of  each 
quarter.  This  report  should  provide  a 
detailed  account  of  activities 
undertaken  during  that  quarter.  The 
quarterly  progress  report  should  be  in 
narrative  form  and  should  include: 

1.  In-depth  information  on 
accomplishments,  including  project 
success  stories,  upcoming  g.rant 
activities,  and  promising  approaches 
and  processes. 

2.  Progress  toward  meeting 
performance  outcomes. 

3.  Challenges  being  faced  by  the 
grantee  in  implementing  the  project. 

MIS  Reports.  Organizations  will  be 
required  to  submit  updated  MIS  data 
within  45  days  after  the  end  of  each 
quarter  based  on  a  DOL  template  that 
reports  on  enrollment,  services 
provided,  placements,  outcomes,  and 
follow-up  status. 

VII.  Agency  Contacts 

For  further  information  regarding  this 
SGA,  please  contact  B.  Jai  Johnson, 
Grants  Management  Specialist,  Division 
of  Federal  Assistance,  at  (202)  693-3296 
(please  note  this  is  not  a  toll-free 
number).  Applicants  should  fax  all 
technical  questions  to  (202)  693-2705, 
or  e-mail:  Johnson. bjai@dol. gov  and 
must  specifically  address  the  fax  to  the 
attention  of  B.  Jai  Johnson  and  should 
include  SGA/DFA  PY  08-09,  a  contact 
name,  fax  and  phone  number,  and  e- 
mail  address.  This  announcement  is 
being  made  available  on  the  ETA  Web 
site  at  http:/ /www.doleta.gov/grants/ 
fin d_gra n ts . cfm ,  http ://www.gran ts.gov, 
and  in  the  Federal  Register. 

VIII.  Additional  Resources  and  Other 
Information 

A.  Resources  for  the  Applicant 

DOL  maintains  a  number  of  web- 
based  resources  that  may  be  of 
assistance  to  applicants: 

•  Questions  and  responses  submitted 
to  the  Grant  Officer  regarding  the  SGA 
will  be  posted  on  the  Employment  and 
Training  Web  site  at  http:// 
wwvr.doIeta.gov.  Questions  will  be 
received  for  one  month  after 
publication. 

R.  Other  Information 

OMB  Information  Collection  No. 
1225-0086. 

Expires  September  30,  2009. 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 


required  to  respond  to  a  collection  of 
information  unless  such  collection 
displays  a  valid  OMB  control  number. 
Public  reporting  burden  for  this  • 
collection  of  information  is  estimated  to  i 
average  20  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  OMB  Desk  Officer  for  ETA,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503.  PLEASE  DO 
NOT  RETURN  y6UR  COMPLETED 
APPLICATION  TO  THE  OMB.  SEND  IT 
TO  THE  SPONSORING  AGENCY  AS 
SPECIFIED  IN  THIS  SOLICITATION. 

This  information  is  being  collected  for 
the  purpose  of  awarding  a  grant.  The 
information  collected  through  this 
“Solicitation  for  Grant  Applications” 
will  be  used  by  the  Department  of  Labor 
to  ensure  that  grants  are  awarded  to  the 
applicant  best  suited  to  perform  the 
functions  of  the  grant.  Submission  of 
this  information  is  required  in  order  for 
the  applicant  to  be  considered  for  award 
of  this  grant.  Unless  otherwise 
specifically  noted  in  this 
announcement,  information  submitted 
in  the  respondent’s  application  is  not 
considered  to  be  confidential. 

Signed  at  Washington,  DC,  this  10th  day  of 
November  2008. 

Chari  A.  Magruder, 

Employment  and  Training  Administration, 
Grant  Officer. 

[FR  Doc.  E8-27151  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4S10-FT-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (08-090)] 

Government-Owned  Inventions, 
Available  for  Licensing 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

SUMMARY:  Patent  applications  on  the 
inventions  listed  below  assigned  to  the 
National  Aeronautics  and  Space 
Administration,  have  been  filed  in  the 
United  States  Patent  and  Trademark 
Office,  and  are  available  for  licensing. 
DATES:  November  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  K.  Fein,  Patent  Counsel, 
Johnson  Space  Center,  Mail  Code  AL, 
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Houston,  TX  77058-8452;  telephone 
(281)  483-4871;  fax  (281)  483-6936. 

NASA  Case  No.  MSC-24180-1: 
Filtering  Apparatus  and  Method  of  Use; 

NASA  Case  No.  MSC-23349-2:  Ad 
Hoc  Selection  of  Voice  Over  Internet 
Streams; 

NASA  Case  No.  MSC-22859-5; 
Production  of  Functional  Proteins: 
Balance  of  Shear  >^tress  and  Gravity; 

NASA  Case  No.  MSC-24508-1: 
Method  for  Making  a  Microporous 
Membrane; 

NASA  Case  No.  MSC-24441-1:  , 
Systems  and  Methods  for  Separating  a 
Multiphase  Fluid; 

NASA  Case  No.  MSC-24216-1:  ’ 
Connecting  Node  and  Method  for 
Constructing  a  Connecting  Node. 

Dated:  November  4,  2008. 

Michael  C.  Wholley, 

General  Counsel. 

[FR  Doc.  E8-27309  Filed  11-14-08;  8:45  am) 
BILLING  CODE  7510-13-P 


NATIONAL  SCIENCE  FOUNDATION 
Proposal  Review;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  its  intent 
to  hold  proposal  review  meetings 
throughout  the  year.  The  purpose  of 
these  meetings  is  to  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial 
support.  The  agenda  for  each  of  these 
meetings  is  to  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards.  The  review  and 
evaluation  may  also  include  assessment 
of  the  progress  of  awarded  proposals. 
The  majority  of  these  meetings  will  take 
place  at  NSF,  4201  Wilson,  Blvd., 
Arlington,  Virginia  22230. 

These  meetings  will  be  closed  to  the 
public.  The  proposals  being  reviewed 
include  information  of  a  proprietary  or 
confidential  nature,  including  technical 
information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act.  NSF 
will  continue  to  review  the  agenda  and 
merits  of  each  meeting  for  overall 
compliance  of  the  Federal  Advisory 
Committee  Act. 

These  closed  proposal  review 
meetings  will  not  be  announced  on  an 
individual  basis  in  the  Federal  Register. 
NSF  intends  to  publish  a  notice  similar 
to  this  on  a  quarterly  basis.  For  an 
advance  listing  of  the  closed  proposal 


review  meetings  that  include  the  names 
of  the  proposal  review  panel  and  the 
time,  date,  place,  and  any  information 
on  changes,  corrections,  or 
cancellations,  please  visit  the  NSF  Web 
site:  http://www.nsf.gov/events/ 
advisory.jsp.  This  information  may  also 
be  requested  by  telephoning  703/292- 
8182. 

Dated:  November  12,  2008. 

Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  E8-27190  Filed  11-14-08;  8:45  am) 
BILLING  CODE  755S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-331} 

FPL  Energy  Duane  Arnold,  LLC;  Notice 
of  Receipt  and  Availability  of 
Application  for  Renewal  of  Duane 
Arnold  Energy  Center  Facility 
Operating  License  No.  DPR-49  for  an 
Additional  20-Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (NRG  or  Commission)  has 
received  an  application,  dated 
September  30,  2008,  FPL  Energy  Duane 
Arnold,  LLC,  filed  pursuant  to  Section 
104b  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  Title  10  of  the  Code  of 
Federal  Regulations  Part  54  (10  CFR  Part 
54),  to  renew  the  operating  license  for 
the  Duane  Arnold  Energy  Center 
(DAEC).  Renewal  of  the  license  would 
authorize  the  applicant  to  operate  the 
facility  for  an  additional  20-year  period 
beyond  the  period  specified  in  the 
current  operating  license.  The  current 
operating  license  for  DAEC  expires  on 
February  21,  2014.  DAEC  is  a  boiling- 
water  reactor  designed  by  General 
Electric  that  is  located  in  Palo,  Iowa. 

The  acceptability  of  the  tendered 
application  for  docketing,  and  other 
matters  including  an  opportunity  to 
request  a  hearing,  will  be  the  subject  of 
subsequent  Federal  Register  notices. 

Copies  of  the  application  are  available 
to  the  public  at  the  Commission’s  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852  or 
through  the  Internet  from  the  NRC’s 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  under 
Accession  Number  ML082980481.  The 
ADAMS  Public  Electronic  Reading 
Room  is  accessible  from  the  NRC  Web 
site  at  http://\\'ww.nrc.gov/reading-rm/ 
adams.html.  In  addition,  the  application 
is  available  at  http://y\'\\'w.nrc.gov/ 
reactors /operating/ licensing/ renewal/ 
applications. html.  Persons  who  do  not 


have  access  to  the  Internet  or  who 
encounter  problems  in  accessing  the  • 
documents  located  in  ADAMS  should 
contact  the  NRC’s  PDR  Reference  staff  at 
1-800-397-4209,  extension  4737,  or  by 
e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  November  2008. 

For  the  Nuclear  Regulatory  Commission. 
Brian  E.  Holian, 

Director,  Division  of  License  Renewal,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  E8-27182  Filed  11-14-08;  8:45  am) 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Entergy  Operations,  Inc.;  Notice  of 
Receipt  and  Availability  of  Application 
for  a  Combined  License 

On  September  25,  2008,  Entergy 
Operations,  Incorporated  filed  with  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC,  the  Commission)  pursuant  to 
Section  103  of  the  Atomic  Energy  Act 
and  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Part  52,  “Licenses, 
Certifications,  and  Approvals  for 
Nuclear  Power  Plants,”  an  application 
for  a  combined  license  (COL)  for  an 
economic  simplified  boiling  water 
reactor  (ESBWR)  nuclear  power  plant,  to 
be  located  in  West  Feliciana  Parish, 
Louisiana.  The  reactor  is  to  be  identified 
as  River  Bend  Station,  Unit  3. 

An  applicant  may  seek  a  COL  in 
accordance  with  Subpart  C  of  10  CFR 
Part  52.The  information  submitted  by 
the  applicant  includes  certain 
administrative'information  such  as 
financial  qualifications  submitted 
pursuant  to  10  CFR  52.77,  as  well  as 
technical  information  submitted 
pursuant  to  10  CFR  52.79. 

Subsequent  Federal  Register  notices 
will  address  the  acceptability  of  the 
tendered  COL  application  for  docketing 
and  provisions  for  participation  of  the 
public  in  the  COL  review  process. 

A  copy  of  the  application  is  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
Public  File  Area  Ol  F21,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  and  via  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http:/ /w'w'w. nrc.gov/ 
reading-mn/adams.html.  The  cover 
letter  ADAMS  Accession  number  is 
ML082830022.  Future  publicly  available 
documents  related  to  the  application 
will  also  be  posted  in  ADAMS.  Persons 
who  do  not  have  access  to  ADAMS,  or 
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who  encounter  problems  in  accessing 
the  documents  located  in  ADAMS, 
should  contact  the  NRC  Public 
Document  Room  staff  by  telephone  at  1- 
800-397^209  or  301^15-4737,  or  by 
e-mail  to  pdr@nrc.gov.  The  application 
is  also  available  at  http://\\'ww.nrc.gov/ 
reactors /new-react  ors /col. html. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  November  2008. 

For  the  Nuclear  Regulatory  Commission. 
Jeffrey  Cruz, 

Branch  Chief,  ESBWR/ABWR  Projects  Branch 
1,  Division  of  New  Reactor  Licensing.  Office 
of  New  Reactors. 

[FR  Doc.  E8-27180  Filed  11-14-08;  8:45  am] 
BILLING  CODE  7590-01 -P 

NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-298] 

Nebraska  Public  Power  District;  Notice 
of  Receipt  and  Availability  of 
Application  for  Renewal  of  Cooper 
Nuclear  Station  Facility  Operating 
License  No.  DPR-46  for  an  Additional 
20-Year  Period 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  has 
received  an  application,  dated 
September  24,  2008,  from  Nebraska 
Public  Power  District,  filed  pursuant  to 
Section  104b  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  Title  10  of  the 
Code  of  Federal  Regulations  Part  54  (10 
CFR  part  54),  to  renew  the  operating 
license  for  the  Cooper  Nuclear  Station 
(CNS),  Unit  1.  Renewal  of  the  license 
would  authorize  the  applicant  to 
operate  the  facility  for  an  additional  20- 
year  period  beyond  the  period  specified 
in  the  current  operating  license.  The 
current  operating  license  for  CNS,  Unit 
1  expires  on  January  18,  2014.  CNS, 

Unit  1  is  a  Boiling  Water  Reactor 
designed  by  General  Electric  that  is 
located  near  Brownville,  Nebraska.  The 
acceptability  of  the  tendered  application 
for  docketing,  and  other  matters 
including  an  opportunity  to  request  a 
hearing,  will  be  the  subject  of 
subsequent  Federal  Register  notices. 

Copies  of  the  application  are  available 
to  the  public  at  the  Commission’s  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852  or 
through  the  internet  from  the  NRC’s 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  under 
Accession  Number  ML083030227.  The 
ADAMS  Public  Electronic  Reading 
Room  is  accessible  from  the  NRC  Web 
site  at  http://mvw.nrc.gov/reading-rm/ 


adams.html.  In  addition,  the  application 
is  available  at  http://mvw.nrc.gov/ 
reactors/operating/licensing/renewal/ 
appIications.html.  Persons  who  do  not 
have  access  to  the  internet  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS  should 
contact  the  NRC’s  PDR  Reference  staff  at 
1-800-397-4209,  extension  4737,  or  by 
e-mail  to  pdr@nrc.gov. 

A  copy  of  the  license  renewal 
application  for  the  CNS,  Unit  l,.is  also 
available  to  local  residents  near  the  site 
at  the  Auburn  Memorial  Library,  1810 
Courthouse  Avenue,  Auburn,  NE  68305. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  November  2008. 

For  the  Nuclear  Regulatory  Commission. 
Brian  E.  Holian, 

Director,  Division  of  License  Renewal,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  E8-27184  Filed  11-14-08;  8:45  am] 
BILLING  CODE  7590-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

North  American  Free  Trade 
Agreement;  Invitation  for  Applications 
for  Inclusion  on  the  Chapter  19  Roster 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Invitation  for  applications. 


SUMMARY:  Chapter  19  of  the  North 
American  Free  Trade  Agreement 
(“NAFTA”)  provides  for  the 
establishment  of  a  roster  of  individuals 
to  serve  on  binational  panels  convened 
to  review  final  determinations  in 
antidumping  or  countervailing  duty 
(“AD/CVD”)  proceedings  and 
amendments  to  AD/CVD  statutes  of  a 
NAFTA  Party.  The  United  States 
annually  renews  its  selections  for  the 
Chapter  19  roster.  Applications  are 
invited  from  eligible  individuals 
wishing  to  be  included  on  the  roster  for 
the  period  April  1,  2009,  through  March 
31,  2010. 

DATES:  Applications  should  be  received 
no  later  than  December  15,  2008. 

ADDRESSES:  Comments  should  be 
submitted  (i)  electronically  to 
w^'w. regulations. gov,  docket  number 
USTR-2008-0037,  or  (ii)  by  fax,  to 
Sandy  McKinzy  at  (202)  395-3640. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 

Daniel  Stirk,  Assistant  General  Counsel, 
Office  of  the  United  States  Trade 
Representativ'e,  (202)  395-9617. 

SUPPLEMENTARY  INFORMATION: 


Binational  Panel  Reviews  Under 
NAFTA  Chapter  19 

Article  1904  of  the  NAFTA  provides 
that  a  party  involved  in  an  AD/CVD 
proceeding  may  obtain  review  by  a 
binational  panel  of  a  final  AD/CVD 
determination  of  one  NAFTA  Party  with 
respect  to  the  products  of  another 
NAFTA  Party.  Binational  panels  decide 
whether  such  AD/CVD  determinations 
are  in  accordance  with  the  domestic 
laws  of  the  importing  NAFTA  Party,  and 
must  use  the  standard  of  review  that 
would  have  been  applied  by  a  domestic 
court  of  the  importing  NAFTA  Party.  A 
panel  may  uphold  the  AD/CVD 
determination,  or  may  remand  it  to  the 
national  administering  authority  for 
action  not  inconsistent  with  the  panel’s 
decision.  Panel  decisions  may  be 
reviewed  in  specific  circumstances  by  a 
three-member  extraordinary  challenge 
committee,  selected  from  a  separate 
roster  composed  of  fifteen  current  or 
former  judges. 

Article  1903  of  the  NAFTA'provides 
that  a  NAFTA  Party  may  refer  an 
amendment  to  the  AD/CVD  statutes  of 
another  NAFTA  Party  to  a  binational 
panel  for  a  declaratory  opinion  as  to 
whether  the  amendment  is  inconsistent 
with  the  General  Agreement  on  Tariffs 
and  Trade  (“GATT”),  the  GATT 
Antidumping  or  Subsidies  Codes, 
successor  agreements,  or  the  object  and 
purpose  of  the  NAFTA  with  regard  to 
the  establishment  of  fair  and  predictable 
conditions  for  the  liberalization  of  trade. 
If  the  panel  firtds  that  the  amendment  is 
inconsistent,  the  two  NAFTA  Parties 
shall  consult  and  seek  to  achieve  a 
mutually  satisfactory  solution. 

Chapter  19  Roster  and  Composition  of 
Binational  Panels 

Annex  1901.2  of  the  NAFTA  provides 
for  the  maintenance  of  a  roster  of  at  least 
75  individuals  for  service  on  Chapter  19 
binational  panels,  with  each  NAFTA 
Party  selecting  at  least  25  individuals.  A 
separate  five-person  panel  is  formed  for 
each  review  of  a  final  AD/CVD 
determination  or  statutory  amendment. 
To  form  a  panel,  the  two  NAFTA  Parties 
involved  each  appoint  two  panelists, 
normally  by  drawing  upon  individuals 
from  the  roster.  If  the  Parties  cannot 
agree  upon  the  fifth  panelist,  one  of  the 
Parties,  decided  by  lot.  selects  the  fifth 
panelist  from  the  roster.  The  majority  of 
individuals  on  each  panel  must  consist 
of  lawyers  in  good  standing,  and  the 
chair  of  the  panel  must  be  a  lawyer. 

Upon  each  request  for  establishment 
of  a  panel,  roster  members  from  the  two 
involved  NAFTA  Parties  will  be 
requested  to  complete  a  disclosure  form, 
which  will  be  used  to  identify  possible 
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conflicts  of  interest  or  appearances 
thereof.  The  disclosure  form  requests 
information  regarding  financial  interests 
and  affiliations,  including  information 
regarding  the  identity  of  clients  of  the 
roster  member  and,  if  applicable,  clients 
of  the  roster  member’s  firm. 

Criteria  for  Eligibility  for  Inclusion  on 
Chapter  19  Roster 

Section  402  of  the  NAFTA 
Implementation  Act  (Pub.  L.  103-182, 
as  amended  (19  U.S.Q  3432))  (“Section 
402”)  provides  that  selections  by  the 
United  States  of  individuals  for 
inclusion  on  the  Chapter  19  roster  are  to 
be  based  on  the  eligibility  criteria  set 
out  in  Annex  1901.2  of  the  NAFTA,  and 
without  regard  to  political  affiliation. 
Annex  1901.2  provides  that  Chapter  19 
roster  members  must  be  citizens  of  a 
NAFTA  Party,  must  be  of  good  character 
and  of  high  standing  and  repute,  and  are 
to  be  chosen  strictly  on  the  basis  of  their 
objectivity,  reliability,  sound  judgment, 
and  general  familiarity  with 
international  trade  law.  Aside  from 
judges,  roster  members  may  not  be 
affiliated  with  any  of  the  three  NAFTA 
Parties.  Section  402  also  provides  that, 
to  the  fullest  extent  practicable,  judges 
and  former  judges  who  meet  the 
eligibility  requirements  should  be 
selected. 

Adherence  to  the  NAFTA  Code  of 
Conduct  for  Binational  Panelists 

The  “Code  of  Conduct  for  Dispute 
Settlement  Procedures  Under  Chapters 
19  and  20”  (see  http://www.nafta-sec- 
alena .  org/Defa  ultSi  te/ 
index_e.aspx?DetailID=246),  which  was 
established  pursuant  to  Article  1909  of 
the  NAFTA,  provides  that  current  and 
former  Chapter  19  roster  members 
“shall  avoid  impropriety  and  the 
appearance  of  impropriety  and  shall 
observe  high  standards  of  conduct  so 
that  the  integrity  and  impartiality  of  the 
dispute  settlement  process  is 
preserved.”  The  Code  also  provides  that 
candidates  to  serve  on  chapter  19 
panels,  as  well  as  those  who  are 
ultimately  selected  to  serve  as  panelists, 
have  an  obligation  to  “disclose  any 
interest,  relationship  or  matter  that  is 
likely  to  affect  [their]  impartiality  or 
independence,  or  that  might  reasonably 
create  an  appearance  of  impropriety  or 
an  apprehension  of  bias.”  Annex  1901.2 
of  the  NAFTA  provides  that  roster 
members  may  engage  in  other  business 
while  serving  as  panelists,  subject  to  the 
Code  of  Conduct  and  provided  that  such 
business  does  not  interfere  with  the 
performance  of  the  panelist's  duties.  In 
particular.  Annex  1901.2  states  that 
“(wjhile  acting  as  a  panelist,  a  panelist 


may  not  appear  as  counsel  before 
another  panel.” 

Procedures  for  Selection  oT  Chapter  19 
Roster  Members 

Section  402  establishes  procedures  for 
the  selection  by  the  Office  of  the  United 
States  Trade  Representative  (“USTR”)  of 
the  individuals  chosen  by  the  United 
States  for  inclusion  on  the  Chapter  19 
roster.  The  roster  is  renewed  annually, 
and  applies  during  the  one-year  period 
beginning  April  1  of  each  calendar  year. 

Under  Section  402,  an  interagency 
committee  chaired  by  USTR  prepares  a 
preliminary  list  of  candidates  eligible 
for  inclusion  on  the  Chapter  19  Roster. 
After  consultation  with  the  Senate 
Committee  on  Finance  and  the  House 
Committee  on  Ways  and  Means,  USTR 
selects  the  final  list  of  individuals 
chosen  by  the  United  States  for 
inclusion  on  the  Chapter  19  roster. 

Remuneration 

Roster  members  selected  for  service 
on  a  Chapter  19  binational  panel  will  be 
remunerated  at  the  rate  of  800  Canadian 
dollars  per  day. 

Applications 

Eligible  individuals  who  wish  to  be 
included  on  the  Chapter  19  roster  for 
the  period  April  1,  2009,  through  March 
31,  2010,  are  invited  to  submit 
applications.  Persons  submitting 
applications  may  either  send  one  copy 
by  fax  to  Sandy  McKinzy  at  202-395- 
3640,  or  should  be  submitted 
electronically  to  www.regulations.gov, 
docket  number  USTR-2008-0037. 

Applications  must  be  typewritten, 
and  should  be  headed  “Application  for 
Inclusion  on  NAFTA  Chapter  19 
Roster.”  Applications  should  include 
the  following  information,  and  each 
section  of  the  application  should  be 
numbered  as  indicated: 

1.  Name  of  the  applicant. 

2.  Business  address,  telephone 
number,  fax  number,  and  e-mail 
address. 

3.  Citizenship(s). 

4.  Current  employment,  including 
title,  description  of  responsibility,  and 
name  and  address  of  employer. 

5.  Relevant  edu4ation  and 
professional  training. 

6.  Spanish  language  fluency,  written 
and  spoken. 

7.  Post-education  employment 
history,  including  the  dates  and 
addresses  of  each  prior  position  and  a 
summary  of  responsibilities. 

8.  Relevant  professional  affiliations 
and  certifications,  including,  if  any, 
current  bar  memberships  in  good 
standing. 

9.  A  list  and  copies  of  publications, 
testimony,  and  speeches,  if  any. 


concerning  AD/CVD  law.  Judges  or 
former  judges  should  list  relevant 
judicial  decisions.  Only  one  copy  of 
publications,  testimony,  speeches,  and 
decisions  need  be  submitted. 

10.  Summary  of  any  current  and  past 
employment  by,  or  consulting  or  other 
work  for,  the  Governments  of  the  United 
States,  Canada,  or  Mexico. 

11.  The  names  and  nationalities  of  all 
foreign  principals  for  whom  the 
applicant  is  currently  or  has  previously 
been  registered  pursuant  to  the  Foreign 
Agents  Registration  Act,  22  U.S.C.  611 
et  seq.,  and  the  dates  of  all  registration 
periods. 

12.  List  of  proceedings  brought  under 
U.S.,  Canadian,  or  Mexican  AD/CVD 
law  regarding  imports  of  U.S.,  Canadian, 
or  Mexican  products  in  which  the 
applicant  advised  or  represented  (for 
example,  as  consultant  or  attorney)  any 
U.S.,  Canadian,  or  Mexican  party  to 
such  proceeding  and,  for  each  such 
proceeding  listed,  the  name  and  country 
of  incorporation  of  such  party. 

13.  A  short  statement  of  qualifications 
and  availability  for  service  on  Chapter 
19  panels,  including  information 
relevant  to  the  applicant’s  familiarity 
with  international  trade  law  and 
willingness  and  ability  to  make  time 
commitments  necessary  for  service  on 
panels. 

14.  On  a  separate  page,  the  names, 
addresses,  telephone  and  fax  numbers  of 
three  individuals  willing  to  provide 
information  concerning  the  applicant’s 
qualifications  for  service,  including  the 
applicant’s  character,  reputation, 
reliability,  judgment,  and  familiarity 
with  international  trade  law. 

Current  Roster  Members  and  Prior 
Applicants 

Current  members  of  the  Chapter  19 
roster  who  remain  interested  in 
inclusion  on  the  Chapter  19  roster  must 
submit  updated  applications. 

Individuals  who  have  previously 
applied  but  have  not  been  selected  may 
reapply.  If  an  applicant,  including  a 
current  or  former  roster  member,  has 
previously  submitted  materials  referred 
to  in  item  9,  such  materials  need  not  be 
resubmitted. 

Public  Disclosure 

Applications  normally  will  not  be 
subject  to  public  disclosure  and  will  not 
be  posted  publicly  on 
ww.'w. regulations. gov.  They  may  be 
referred  to  other  federal  agencies  in  the 
course  of  determining  eligibility  for  the 
roster,  and  shared  with  foreign 
governments  and  the  NAFTA  Secretariat 
in  the  course  of  panel  selection. 
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False  Statements 

Pursuant  to  section  402(c)(5)  of  the 
NAFTA  Implementation  Act,  false 
statements  by  applicants  regarding  their 
personal  or  professional  qualifications, 
or  financial  or  other  relevant  interests 
that  bear  on  the  applicants’  suitability 
for  placement  on  the  Chapter  19  roster 
or  for  appointment  to  binational  panels, 
are  subject  to  criminal  sanctions  under 
18  U.S.C.  1001. 

Paperwork  Reduction  Act 

This  notice  contains  a  collection  of 
information  provision  subject  to  the 
Paperwork  Reduction  Act  (“PRA”)  that 
has  been  approved  by  the  Office  of 
Management  and  Budget  (“OMB”). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  number.  This 
notice’s  collection  of  information 
burden  is  only  for  those  persons  who 
wish  voluntarily  to  apply  for 
nomination  to  th6  NAFTA-Chapter  19 
roster.  It  is  expected  that  the  collection 
of  information  burden  will  be  under  3 
hours.  This  collection  of  information 
contains  no  annual  reporting  or 
recordkeeping  burden.  This  collection 
of  information  was  approved  by  OMB 
under  OMB  Control  Number  0350-0014. 
Please  send  comments  regarding  the 
collection  of  information  burden  or  any 
other  aspect  of  the  information 
collection  to  USTR  at  the  above  e-mail 
address  or  fax  number. 

Privacy  Act 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a).  The 
authority  for  requesting  information  to 
be  furnished  is  section  402  of  the 
NAFTA  Implementation  Act.  Provision 
of  the  information  requested  above  is 
voluntary;  however,  failure  to  provide 
the  information  will  preclude  your 
consideration  as  a  candidate  for  the 
NAFTA  Chapter  19  roster.  This 
information  is  maintained  in  a  system  of 
records  entitled  “Dispute  Settlement 
Panelists  Roster.’’  Notice  regarding  this 
system  of  records  was  published  in  the 
Federal  Register  on  November  30,  2001. 
The  information  provided  is  needed, 
and  will  be  used  by  USTR,  other  federal 
government  trade  policy  officials 
concerned  with  NAFTA  dispute 
settlement,  and  officials  of  the  other 
NAFTA  Parties  to  select  well-qualified 
individuals  for  inclusion  on  the  Chapter 


19  roster  and  for  service  on  Chapter  19 
binational  panels. 

Daniel  E.  Brinza, 

Assistant  United  States  Trade  Representative 
for  Monitoring  and  Enforcement. 

[FR  Doc.  E8-27231  Filed  11-14-08;  8:45  am] 
BILLING  CODE  3190-W9-P 


POSTAL  SERVICE 

International  Product  Change — Canada 
Post — United  States  Postal  Service 
Contractual  Bilateral  Agreement  for 
Inbound  Competitive  Services 

AGENCY:  Postal  Service™. 
action:  Notice. 

SUMMARY:  The  Postal  Service  gives 
notice  of  its  intent  to  file  a  request  with 
the  Postal  Regulatory  Commission  to 
add  the  Canada  Post — United  States 
Postal  Service  Contractual  Bilateral 
Agreement  for  Inbound  Competitive 
Services  to  the  Competitive  Products 
List  pursuant  to  39  U.S.C.  3642. 

DATES:  November  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  M.  Falwell,  703-292-3576. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Postal  Service®  hereby 
gives  notice  that  it  intends  to  file  with 
the  Postal  Regulatory  Commission,  on  or 
about  November  14,  2008,  a  Request  of 
United  States  Postal  Service  to  Add 
Canada  Post — United  States  Postal 
Service  Contractual  Bilateral  Agreement 
for  Inbound  Competitive  Services  to  the 
Competitive  Product  List,  and  Notice  of 
Filing  (Under  Seal)  the  Enabling 
Governors’  Decision  and  Agreement. 
Documents  are  or  will  be  available  on 
the  Postal  Regulatory  Commission’s 
Web  site,  http://\\’W'W’.prc.gov. 

Neva  R.  Watson, 

Attorney,  Legislative. 

[FR  Doc.  E8-2715B  Filed  11-14-08;  8:45  am] 
BILLING  CODE  7710-12-P 


PRESIDIO  TRUST 

Notice  To  Extend  Comment  Period  and 
Notice  of  Rescheduled  Public  Meeting 

AGENCY:  The  Presidio  Trust. 

ACTION:  Notice. 

SUMMARY:  By  Federal  Register  notice  of 
August  1,  2008  (73  FR  45092),  the 
Presidio  Trust  (Trust)  extended  the 
Environmental  Protection  Agency- 
calculated  45-day  time  period  for  public 
review  of  the  Draft  Supplemental 
Environmental  Impact  Statement  (SEIS) 
to  September  19,  2008.  The  previous 


deadline  for  comments  was  July  31, 
2008.  By  Federal  Register  notice  of 
September  15,  2008  (73  FR  53295),  the 
Trust  (i)  further  extended  the  time 
period  for  public  review  of  the  SEIS  to 
October  20,  2008,  and  (ii)  announced  a 
public  meeting  of  the  Trust  Board  of 
Directors  scheduled  for  October  14, 

2008.  By  Federal  Register  notice  of 
October  10,  2008  (FR  60368),  the  Trust 
(i)  further  extended  the  time  period  of 
public  review  of  the  SEIS  to  November 
17,  2008,  and  (ii)  announced  the 
postponement  of  the  public  meeting  of 
the  Trust  Board  of  Directors  to 
November  13,  2008.  By  this  notice,  the 
Trust  is  (i)  further  extending  the  public 
comment  period  to  December  15,  2008, 
and  (ii)  in  accordance  with  §  103(c)(6)  of 
the  Pre.sidio  Trust  Act,  16  U.S.C.  460bb 
note.  Title  I  of  Public  Law  104-333,  110 
Stat.  4097,  as  amended,  and  in 
accordance  with  the  Trust’s  bylaws, 
informing  the  public  that  the  public 
meeting  of  the  Trust  Board  of  Directors 
is  now  rescheduled  for  December  9, 
2008. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  National 
Environmental  Policy  Act,  the  Trust  is 
requesting  public  comment  on  the 
Presidio  Trust  Management  Plan 
(PTMP)  Main  Post  Update  Draft  SEIS. 
The  Draft  SEIS  evaluates  alternatives  to 
the  planning  concept  for  the  120-acre 
Main  Post  district  at  the  Presidio  of  San 
Francisco  identified  in  the  2002  PTMP, 
the  Trust’s  comprehensive  land  use  plan 
and  policy  framework.  The  Draft  SEIS 
considers  planning  proposals  that  were 
not  anticipated  in  the  PTMP,  including 
a  contemporary  art  museum  and  a 
lodge,  and  identifies  Alternative  2  as  the 
proposed  action,  which  is  further 
described  in  the  Draft  Main  Post  Update 
of  the  PTMP.  By  extending  the  comment 
period,  the  Trust  anticipates  more  in- 
depth  comments  on  the  Draft  SEIS  that 
will  promote  a  better-informed  decision. 
The  Draft  PTMP  Main  Post  Update  and 
Draft  SEIS  can  be  reviewed  at  local 
libraries,  at  the  Trust  headquarters  at  34 
Graham  Street,  San  Francisco,  CA 
94129,  and  on  the  Trust  Web  site  at 
http://wmv.Presidio.gov  in  the  Major 
Projects  section.  Although  the  time  for 
comments  has  been  extended,  the  Trust 
requests  that  interested  parties  provide 
comments  as  soon  as  possible. 

The  purposes  of  the  public  meeting 
are  to  provide  an  Executive  Director’s 
report,  to  receive  public  comment  at  a 
second  public  meeting  of  the  Trust’s 
Board  of  Directors  on  the  Draft  PTMP 
Main  Post  Update  and  Draft  SEIS,  and 
to  receive  public  comment  on  other 
matters  in  accordance  with  the  Trust’s 
Public  Outreach  Policy.  The  meeting 
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will  be  held  on  Tuesday,  December  9, 
2008,  at  6:30  p.m.,  at  the  Palace  of  Fine 
Arts  Theatre,  3301  Lyon  Street,  San 
Francisco,  California. 

Individuals  requiring  special 
accommodation  at  the  public  meeting, 
such  as  needing  a  sign  language 
interpreter,  should  contact  Mollie 
Matull  at  415.561.5300  prior  to 
December  2,  2008. 

The  public  meeting  will  begin  at  6:30 
p.m.  on  Tuesday,  December  9,  2008. 
Written  comments  must  be  received  by 
December  15,  2008. 

The  public  meeting  will  be  held  at  the 
Palace  of  Fine  Arts  Theatre,  3301  Lyon 
Street,  San  Francisco,  California. 

Written  comments  should  be  submitted 
to  Main  Post,  Attn:  Compliance 
Coordinator,  The  Presidio  Trust,  34 
Graham  Street,  P.O.  Box  29052,  San 
Francisco,  CA  94129-0052.  Electronic 
comments  can  be  sent  to 
Mainpost@Presidiotrust.gov.  Please  be 
aware  that  all  comments  and 
information  submitted  will  be  made 
available  to  the  public.  Including, 
without  limitation,  any  postal  address, 
e-mail  address,  phone  number  or  other 
information  contained  in  each 
submission. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pelka,  415.56L4183. 

Dated:  November  10,  2008. 

Karen  A.  Cook, 

General  Counsel. 

[FR  Doc.  E8-27158  Filed  11-14-08;  8:45  ami 
BILLING  CODE  4310-4R-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 

Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  U.S.  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  lOb-17;  OMB  Control  No.  3235-0476; 
SEC  File  No.  270-427. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  of  the 
existing  collection  of  information 
provided  for  in  the  following  rule:  Rule 
lOb-17  (17  CFR  240.10b-17). 

Rule  1  Ob-1 7  requires  any  issuer  of  a 
class  of  securities  publicly  traded  by  the 
use  of  any  means  or  instrumentality  of 

i 

I 


interstate  commerce  or  of  the  mails  or 
of  any  facility  of  any  national  securities 
exchange  to  give  notice  of  the  following 
specific  distributions  relating  to  such 
class  of  securities:  (1)  A  dividend  or 
other  distribution  in  cash  or  in  kind 
other  than  interest  payments  on  debt 
securities;  (2)  a  stock  split  or  reverse 
stock  split:  or  (3)  a  rights  or  other 
subscription  offering.  Notice  shall  be 
either  given  to  the  Financial  Industry 
Regulatory  Authority,  Inc.  as  successor 
to  the  National  Association  of  Securities 
Dealers,  Inc.  or  in  accordance  with  the 
procedures  of  the  national  securities 
exchange  upon  which  the  securities  are 
registered.  The  Commission  may 
exempt  an  issuer  of  over-the-counter 
(but  not  listed)  securities  from  the 
notice  requirement.  The  requirements  of 
1  Ob-1 7  do  not  apply  to  redeemable 
securities  of  registered  open-end 
investment  companies  or  unit 
investment  trusts. 

The  information  required  by  Rule 
1  Ob-1 7  is  necessary  for  the  execution  of 
the  Commission’s  mandate  under  the 
Securities  Exchange  Act  of  1934  to 
prevent  fraudulent,  manipulative,  and 
deceptive  acts  and  practices.  The 
Commission  has  found  that  not 
requiring  formal  notices  of  the  types  of 
distributions  covered  by  Rule  lOb-17 
has  led  to  a  number  of  abuses  including 
purchasers  not  being  aware  of  their 
rights  to  such  distributions.  It  is  only 
through  formal  notice  of  the 
distribution,  including  the  date  of  the 
distribution,  that  current  holders, 
potential  buyers,  or  potential  sellers  of 
the  securities  at  issue  will  know  their 
rights  to  the  distribution.  Therefore,  it  is 
only  through  formal  notice  that 
investors  can  make  an  informed 
decision  as  to  whether  to  buy  or  sell  a 
security. 

There  are  approximately  4,052 
respondents  per  year.  These 
respondents  make  approximately  17,262 
responses  per  year.  Each  response  takes 
approximately  10  minutes  to  complete. 
Thus,  the  total  compliance  burden  per 
year  is  2,877  burden  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Comments  should  be  directed  to  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 

Room  10102,  New  Executive  Office 
Building,  Washington,  DC  20503  or  by 
sending  an  e-mail  to: 
nfraser@omb.eop.gov;  and  (ii)  Lewis  W. 
Walker,  Acting  Director/Chief 
Information  Officer,  Securities  and 


Exchange  Commission,  c/o  Shirley 
Martinson,  6432  General  Green  Way, 
Alexandria,  VA  22312  or  send  an  e-mail 
to:  PRA_MaiIbox@sec.gov.  Comments 
must  be  submitted  within  30  days  of 
this  notice. 

Dated:  November  10,  2008. 

Florence  E.  Hannon, 

Acting  Secretary. 

(FR  Doc.  E8-27237  Filed  11-14-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  17a-5(c);  OMB  Control  No.  3235- 
0199;  SEC  File  No.  270-199. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  of  the 
existing  collection  of  information 
provided  for  in  the  following  rule:  Rule 
17a-5(c)  (17  CFR  240.17a-5(c))  under 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.)  (“Exchange  Act”). 

Rule  17a-5(c)  generally  requires 
broker-dealers  who  carry  customer 
accounts  to  provide  statements  of  the 
broker-dealer’s  financial  condition  to 
their  customers.  Paragraph  (5)  of  Rule 
17a-5(c)  provides  a  conditional 
exemption  from  this  requirement.  A 
broker-dealer  that  elects  to  take 
advantage  of  the  exemption  must 
publish  its  statements  on  its  Web  site  in 
a  prescribed  manner,  and  must  maintain 
a  toll-free  number  that  customers  can 
call  to  request  a  copy  of  the  statements. 

The  purpose  of  the  Rule  is  to  ensure 
that  customers  of  broker-dealers  are 
provided  with  information  concerning 
the  financial  condition  of  the  firm  that 
may  be  holding  the  customers’  cash  and 
securities.  The  Commission,  when 
adopting  the  Rule  in  1972,  stated  that 
the  goal  was  to  “directly”  send  a 
customer  essential  information  so  that 
the  customer  could  “judge  whether  his 
broker  or  dealer  is  financially  sound.” 
The  Commission  adopted  the  Rule  in 
response  to  the  failure  of  several  broker- 
dealers  holding  customer  funds  and 
securities  in  the  period  between  1968 
and  1971. 
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The  Commission  estimates  that 
approximately  275  broker-dealer 
respondents  carrying  approximately  110 
million  public  customer  accounts  incur 
an  average  burden  of  138,000  hours  per 
year  to  comply  with  the  Rule. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Comments  should  be  directed  to:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 

Room  10102,  New  Executive  Office 
Building,  Washington,  DC  20503  or  by 
sending  an  e-mail  to: 
nfraser@omb.eop.gov;  and  (ii)  Lewis  W. 
Walker,  Acting  Director/Chief 
Information  Officer,  Securities  and 
Exchange  Commission,  c/o  Shirley 
Martinson,  6432  General  Green  Way, 
Alexandria,  VA  22312,  or  send  an  e- 
mail  to  PRA_Mailbox@sec.gov. 
Comments  must  be  submitted  within  30 
days  of  this  notice. 

Dated:  November  10,  2008. 

Florence  E.  Harmon,, 

Acting  Secretary. 

IFR  Doc.  E8-27238  Filed  11-14-08;  8:45  am] 
BILLING  CODE  8011 -01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 

Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-^213. 
Extension: 

Rule  22d-l;  SEC  File  No.  270-275;  OMB 
Control  No.  3235-0310. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Rule  22d-l  (17  CFR  270.22d-l)  under 
the  Investment  Company  Act  of  1940 
(the  “Act”)  (15  U.S.C.  80a  et  seq.) 
provides  registered  investment 
companies  that  issue  redeemable 
securities  (“funds”)  an  exemption  from 
section  22(d)  of  the  Investment 
Company  Act  (15  U,S.C.  80a-22(d))  to 
the  extent  necessary  to  permit 
scheduled  variations  in  or  elimination 


of  the  sales  load  on  fund  securities  for 
particular  classes  of  investors  or 
transactions,  provided  certain 
conditions  are  met.  The  rule  imposes  an 
annual  burden  per  series  of  a  fund  of 
approximately  15  minutes,  so  that  the 
total  annual  burden  for  the 
approximately  4,735  series  of  funds  that 
might  rely  on  the  rule  is  estimated  to  be 
1,184  hours. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study. 
Responses  will  not  be  kept  confidential. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Management  and 
Budget,  Room  10102,  New  Executive 
Office  Building,  Washington,  DC  20503 
or  email  to:  nfraser@omb.eop.gov;  and 
(ii)  Lewis  W.  Walker,  Acting  Director/ 
CIO,  Securities  and  Exchange 
Commission,  c/o  Shirley  Martinson, 
6432  Gpneral  Green  Way,  Alexandria, 
VA  22312;  or  send  an  e-mail  to: 
PRA_Mailbox@sec.gov.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  November  10,  2008. 

Florence  E.  Harmon, 

Acting  Secretary. 

IFR  Doc.  E8-27240  Filed  11-14-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 

Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 
Extension: 

Rule  32a^;  SEC  File  No.  270-473;  OMB 
Control  No.  3235-0530. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 


Section  32(a)(2)  of  the  Investment 
Company  Act  (15  U.S.C.  80a-31(a)(2)) 
requires  that  shareholders  of  a  registered 
investment  management  or  face-amount 
certificate  company  (“fund”)  ratify  or 
reject  the  selection  of  a  fund’s 
independent  public  accountant.  Rule 
32a-4  (17  CFR  270.32a-4)  exempts  a 
fund  from  this  requirement  if  (i)  the 
fund’s  board  of  directors  establishes  an 
audit  committee  composed  solely  of 
independent  directors  with 
responsibility  for  overseeing  the  fund’s 
accounting  and  auditing  processes,^  (ii) 
the  fund’s  board  of  directors  adopts  an 
audit  committee  charter  setting  forth  the 
committee’s  structure,  duties,  powers 
and  methods  of  operation,  or  sets  out 
similar  provisions  in  the  fund’s  charter 
or  bylaws,^  and  (iii)  the  fund  maintains 
a  copy  of  such  an  audit  committee 
charter  permanently  in  an  easily 
accessible  place.^ 

Each  fund  that  chooses  to  rely  on  rule 
32a-4  incurs  two  collection  of 
information  burdens.  The  first,  related 
to  the  board  of  directors’  adoption  of  the 
audit  committee  charter,  occurs  once, 
when  the  committee  is  established.  The 
second,  related  to  the  fund’s 
maintenance  and  preservation  of  a  copy 
of  the  charter  in  an  easily  accessible 
place,  is  an  ongoing  annual  burden.  The 
information  collection  requirement  in 
rule  32a-4  enables  the  Commission  to 
monitor  the  duties  and  responsibilities 
of  an  independent  audit  committee 
formed  by  a  fund  relying  on  the  rule. 

Commission  staff  estimates  that,  on 
average,  the  board  of  directors  takes  15 
minutes  to  adopt  the  audit  committee 
charter.  Commission  staff  has  estimated 
that  with  an  average  of  8  directors  on 
the  board,"*  total  director  time  to  adopt 
the  charter  is  2  hours.  Combined  with 
an  estimated  1  hour  of  paralegal  time  to 
prepare  the  charter  for  board  review,  the 
staff  estimates  a  total  one-time 
collection  of  information  burden  of  3 
hours  for  each  fund.  Once  a  board 
adopts  an  audit  committee  charter,  a 
fund  generally  maintains  it  in  a  file 
cabinet  or  as  a  computer  file. 
Commission  staff  has  estimated  that 
there  is  no  annual  hourly  burden 
associated  with  maintaining  the  charter 
in  this  form.® 


•  Rule  32a— 4(a). 

2  Rule  32a— 4(b). 

^  Rule  32a— 4(c). 

■*  This  estimate  is  based  on  staff  discussions  with 
a  staff  representative  of  an  entity  that  surveys  funds 
and  calculates  fund  board  statistics  based  on 
responses  to  its  surveys. 

No  hour  burden  related  to  such  maintenance  of 
the  charter  was  identified  by  the  funds  the 
Commission  staff  surveyed.  Commission  staff 
understands  that  many  audit  committee  charters 
have  been  significantly  revised  after  their  adoption 
in  response  to  the  Sarbanes-Oxlev  Act  (Pub.  L.  No. 
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Because  virtually  all  funds  extant 
have  now  adopted  audit  committee 
charters,  the  annual  one-time  collection 
of  information  burden  associated  with 
adopting  audit  committee  charters  is 
limited  to  the  burden  incurred  hy  newly 
established  funds.  Commission  staff 
estimates  that  fund  sponsors  establish 
approximately  153  new  funds  each 
year,®  and  that  all  of  these  funds  will 
adopt  an  audit  committee  charter  in 
order  to  rely  on  rule  32a-4.  Thus, 
Commission  staff  estimates  that  the 
annual  one-time  hour  burden  associated 
with  adopting  an  audit  committee 
charter  under  rule  32a-4  going  forward 
will  be  approximately  459  hours.^ 

As  noted  above,  all  funds  that  rely  on 
rule  32a-4  are  subject  to  the  ongoing 
collection  of  information  requirement  to 
preserve  a  copy  of  the  charter  in  an 
easily  accessible  place.  This  ongoing 
requirement,  which  Commission  staff 
has  estimated  has  no  hourly  burden, 
applies  to  all  funds  that  have  adopted 
an  audit  committee  charter  and 
continue  to  maintain  it. 

When  funds  adopt  an  audit  committee 
charter  in  order  to  rely  on  rule  32a-4, 
they  also  may  incur  one-time  costs 
related  to  hiring  outside  counsel  to 
prepare  the  charter.  Commission  staff 
estimates  that  those  costs  average 
approximately  $1000  per  fund.® 
Commission  staff  understands  that 
virtually  all  funds  now  rely  on  rule  32a- 
4  and  have  adopted  audit  committee 
charters,  and  thus  estimates  that  the 
annual  cost  burden  related  to  hiring 
outside  legal  counsel  is  limited  to  newly 
established  funds. 

As  noted  above,  Cornmission  staff 
estimates  that  approximately  153  new 
funds  each  year  will  adopt  an  audit 
committee  charter  in  order  to  rely  on 
rule  32a-4.  Thus,  Commission  staff 
estimates  that  the  ongoing  annual  cost 
burden  associated  with  rule  32a-4  in 


107-204,  116  Stat.  f45]  and  other  developments. 
However,  the  costs  as.sooiated  with  these  revisions 
are  not  attributable  to  the  requirements  of  rule  32a- 
4. 

**This  estimate  is  based  on  the  number  of  Form 
N-8As  filed  from  Januarv  2005  through  December 
2007. 

'This  estimate  is  based  on  the  following 
calculation:  (3.0  burden  hours  for  establishing 
charter  x  153  new  funds  =  459  burden  hours). 

®  Costs  may  vary  based  on  the  individual  needs 
of  each  fund.  However,  based  on  the  staff  s 
conversations  with  outside  counsel  that  prepare 
these  charters,  legal  fees  related  to  the  preparation 
and  adoption  of  an  audit  committee  charter  usually 
average  $1000  or  less.  The  Cx)mmission  also 
understands  that  the  ICI  has  prepared  a  model  audit 
committee  charter,  which  most  legal  professionals 
use  when  establishing  audit  committees,  thereby 
reducing  the  costs  associated  with  drafting  a 
charter. 


the  future  will  be  approximately 
$153,000.9 

The  estimates  of  average  burden  hours 
and  costs  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act,  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms. 

The  collections  of  information 
required  by  rule  32a-4  are  necessary  to 
obtain  the  benefits  of  the  rule.  The 
Commission  is  seeking  OMB  approval, 
because  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Please  direct  general  comments 
regarding  the  above  information  }o  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Management  and 
Budget,  Room  10102,  New  Executive 
Office  Building,  Washington,  DC  20503 
or  e-mail  to:  nfraser@omb.eop.gov,  and 
(ii)  Lewis  W.  Walker,  Acting  Director/ 
CIO,  Securities  and  Exchange 
Commission,  c/o  Shirley  Martinson, 
6432  General  Green  Way,  Alexandria, 
VA  22312;  or  send  an  e-mail  to: 
PRA_Mailbox@sec.gov.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  November  10,  2008. 

Florence  E.  Harmon, 

Acting  Secretary. 

IFR  Doc.  E8-27241  Filed  11-14-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
28484;  813-365] 

Wortham  Finance,  L.P.  et  al.;  Notice  of 
Application 

November  10,  2008. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  an  application  for  an 
order  under  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
“Act”)  granting  an  exemption  from  all 
provisions  of  the  Act,  except  section  9 
and  sections  36  through  53,  and  the 
rules  and  regulations  under  the  Act. 
With  respect  to  sections  17  and  30  of  the 
Act,  and  the  rules  and  regulations 
thereunder,  and  rule  38a-l  under  the 
Act,  the  exemption  is  limited  as  set 
forth  in  the  application. 


®This  estimate  is  based  on  the  following 
calculations:  ($1000  cost  of  adopting  charter  x  153 
newly  established  funds  =  $153,000). 


SUMMARY  OF  THE  APPLICATION: 

Applicants  request  an  order  to  exempt 
a  vehicle  formed  for  the  benefit  of 
certain  eligible  current  employees  of 
John  L.  Wortham  &  Son,  L.P. 

(“Insurance  LP”)  from  certain 
provisions  of  the  Act.  The  vehicle  will 
be  an  “employees’  securities  company” 
as  defined  in  section  2(a)(134  of  the  Act. 
APPLICANTS:  Wortham  Finance,  L.P. 
(“Finance  LP”),  JLW  Finance,  LLC 
(“Finance  GP”),  J.  Wortham,  LLC 
(“Insurance  GP”)  and  Insurance  LP 
(together  with  any  business  organization 
that  results  solely  from  a  reorganization 
of  Insurance  LP  into  a  different 
organizational  structure  or  into  an  entity 
organized  under  the  laws  of  another 
jurisdiction,  “Insurance  LP”).  Insurance 
LP,  Finance  LP,  Finance  GP  and 
Insurance  GP  are  collectively  referred  to 
herein  as  the  “Firm”. 

FILING  DATES:  The  application  was  filed 
on  April  10,  2007  and  amended  on 
December  5,  2007  and  October  30,  2008. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  December  8,  2008  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  100  F  St.,  NE., 
Washington,  DC  20549-1090. 
Applicants,  2727  Alleri  Parkway,  Suite 
2400,  Houston,  Texas  77109-2115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  Conaty,  Senior  Counsel,  at 
(202)  551-6827,  or  Janet  M.  Grossnickle, 
Assistant  Director,  at  (202)  551-6821, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission’s  Public  Reference  Room, 
100  F  St.,  NE.,  Washington,  DC  20549- 
1520  (tel.  202-551-5850). 

Applicants’  Representations 

1.  Founded  in  1915,  Insurance  LP,  a 
Texas  limited  partnership,  is  the  largest 
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independent  insurance  broker  in  Texas 
with  headquarters  in  Houston  and 
offices  in  Addison,  Austin,  Dallas,  Fort 
Worth  and  San  Antonio.  Insurance  LP 
offers  a  comprehensive  portfolio  of 
services,  including  insurance  brokerage, 
claims  management,  loss  control,  risk 
management  consulting,  personal  life 
insurance  and  employee  benefits  to 
public  and  private  companies, 
professional  practices  and  individuals 
engaged  in  an  extensive  range  of 
industries.  Since  its  inception, 

Insurance  LP  has  been  an  independent, 
privately-owned  entity.  In  1965, 
Insurance  LP  w'as  purchased  from  its 
founders,  Gus  Wortham  and  other 
selling  founders,  by  a  new  generation  of 
partners,  thus  beginning  a  cyclical 
succession  of  ownership  that  continues 
today.  Prior  to  December  1,  2003,  when 
an  Insurance  LP  partner  sold  all  or  a 
portion  of  his  or  her  partnership  interest 
in  Insurance  LP,  the  Insurance  LP 
Executive  Committee  (as  defined  below) 
designated  either  a  new  or  existing 
partner  to  buy  such  interest.  On 
December  1,  2003,  Insurance  LP  was 
restructured  and  two  new  limited 
partnerships  were  formed.  Insurance  LP 
and  Finance  LP. 

2.  Insurance  LP  conducts  the 
traditional  insurance  business  of  the 
Firm  w'hile  Finance  LP  buys  and  sells 
ownership  interests  in  the  Firm.  The 
two  new  limited  partnerships,  and  the 
corresponding  limited  liability 
companies  created  to  be  the  general 
partners  of  such  limited  partnerships, 
insurance  GP  and  Finance  GP,  are 
owned  directly  or  indirectly  by  each 
equity  partner  of  the  Firm  in  the  same 
proportion  as  their  pre-restructuring 
ownership  in  Insurance  LP.  Limited 
partnership  interests  in  Insurance  LP 
and  membership  interests  in  Insurance 
GP  may  only  be  transferred  together 
(such  interests,  the  “Insurance  Units”). 
Limited  partnership  interests  in  Finance 
LP  and  membership  interests  in  Finance 
GP  may  only  be  transferred  together 
(such  interests,  the  “Finance  Units”, 
and  together  with  the  Insurance  Units, 
“Units”). 

3.  Finance  LP  is  a  Texas  limited 
partnership.  Finance  LP  operates  as  a 
non-diversified,  closed-end 
management  investment  company. 
Finance  LP  has  been  established  to 
facilitate  the  purchase  or  sale  of  Units. 
Finance  GP,  a  Texas  limited  liability 
company,  ser\'es  as  the  sole  general 
partner  of  Finance  LP.  Finance  GP  has 
delegated  all  management  functions  for 
Finance  LP  to  an  executive  committee 
(the  “Finance  GP  Executive 
Gommittee”)  composed  of  managing 
members  of  Finance  GP  elected  by  a 
majority  of  the  individuals  and  entities 


which  currently  own  Units 
(“Unitholders”).  Insurance  GP,  a  Texas 
limited  liability  company,  serves  as  the 
sole  general  partner  of  Insurance  LP. 
Insurance  GP  has  delegated  all 
management  functions  for  Insurance  LP 
to  an  executive  committee  (the 
“Insurance  GP  Executive  Gommittee”) 
composed  of  managing  members  of 
Insurance  GP  elected  by  a  majority  of 
the  Unitholders.  All  the  members  of  the 
Finance  GP  Executive  Gommittee  and 
the  Insurance  GP  Executive  Committee 
are  Unitholders.  The  Finance  GP 
Executive  Committee  will  be  the  sole 
manager  of  Finance  LP  and  make  all 
investment  and  other  operational 
decisions  for  Finance  LP.  Finance  GP  or 
any  person  involved  in  the  operation  of 
Finance  LP  will  register  as  an 
investment  adviser  if  required  under  the 
Investment  Advisers  Act  of  1940 
(“Advisers  Act”),  or  the  rules  under  it. 

4.  Unitholders  and  Eligible 
Unitholders  (as  defined  below)  are 
required  to  buy  and  sell  their  Insurance 
Units  and  Finance  Units 
simultaneously.  Finance  LP  is 
responsible  for  (a)  purchasing  Units 
from  Unitholders,  (b)  issuing  its  own 
promissory  notes  for  such  purchases,  (c) 
selling  Units  acquired  by  it  to  Eligible 
Unitholders,  (d)  accepting  promissory 
notes  from  Eligible  Unitholders 
purchasing  Units,  (e)  holding  and 
managing  investments  in  certain 
marketable  securities  and  Other  assets, 
and  (f)  handling  the  administration  of 
such  activities. 

5.  Units  will  be  offered  without 
registration  in  reliance  on  section  4(2)  of 
the  Securities  Act  of  1933  (the 
“Securities  Act”)  or  Regulation  D  under 
the  Securities  Act,  and  will  be  offered 
solely  to  Eligible  Unitholders.  Eligible 
Unitholders  must  be  (a)  persons  who 
are,  at  the  time  of  investment,  current 
employees  of  Insurance  LP  (“Wortham 
Employees”)  but  who  are  not  yet 
Unitholders,  (b)  persons  w'ho  are,  at  the 
time  of  investment,  current  Wortham 
Employees  and  who  are  Unitholders,  (c) 
persons  who  are  highly-experienced 
individual  insurance  professionals  who 
laterally  join  Insurance  LP  (“Lateral 
Partners”),  or  (d)  a  limited  partnership, 
corporation  or  other  business  entity  all 
of  the  voting  power  of  which  is 
controlled  by  such  Lateral  Partners 
(“Lateral  Partner  Investment  Vehicle”). 
In  order  for  a  Lateral  Partner  Investment 
Vehicle  to  be  an  “Eligible  Unitholder”, 
it  must  qualify  as  either  (a)  an 
accredited  inv'estor  as  defined  in  rule 
501(a)  of  Regulation  D  or  (b)  an  entity 
for  which  a  Lateral  Partner  is  a  settlor 
and  principal  investment  decision¬ 


maker.’  In  order  for  a  Wortham 
Employee  or  Lateral  Partner  to  qualify 
as  an  “Eligible  Unitholder”,  that  person 
must  be  a  person  who  is,  at  the  time  of 
investment,  a  current  Wortham 
Employee  or  Lateral  Partner  who  (a) 
meets  the  standards  of  an  “accredited 
investor”  .set  forth  in  rule  501(a)(5)  or 
rule  501(a)(6)  of  Regulation  D  under  the 
Securities  Act,  or  (b)  is  one  of  35  or 
fewer  current  Wortham  Employees  or 
Lateral  Partners  who  meets  certain 
requirements  (“Category  2  investors”). 

6.  Each  Category  2  investor  will  be  a 
current  Wortham  Employee  or  Lateral 
Partner,  who  meets  the  sophistication 
requirements  set  forth  in  rule 
506(b)(2)(ii)  of  Regulation  D  under  the 
Securities  Act  and  who  (a)  has  a  college 
education  and/or  has  had  a  minimum  of 
five  years  of  business  and/or 
professional  experience  in  the  insurance 
and  risk  managepient  industries,  and  (b) 
has  had  compensation  of  at  least 
$80,000  in  the  preceding  12  month 
period,  and  has  a  reasonable  expectation 
of  compensation  of  at  least  $140,000  in 
each  of  the  two  immediately  succeeding 
12  month  periods. 

7.  Prior  to  offering  Units  to  an 
individual,  the  Insurance  GP  Executive 
Committee  and  the  Finance  GP 
Executive  Committee  must  reasonably 
believe  that  the  individual  is  a 
sophisticated  investor  capable  of 
understanding  and  evaluating  the  risks 
of  investing  in  the  Firm  without  the 
benefit  of  regulatory  safeguards. 

8.  Finance  LP  is  a  financing  vehicle 
intended  to  create  an  opportunity  for 
Eligible  Unitholders  to  become  owners 
in  the  Firm  when  they  might  not  have 
otherwise  been  able  to  make  immediate 
full  payment  of  the  purchase  price  of 
the  Units.  Eligible  Unitholders  who  are 
individuals  acquire  Units  by  executing 
a  non-recourse  10-year  promissory  note 
bearing  interest  at  prime  rate  (but  not 
exceeding  10%)  to  Finance  LP  in  a  face 
amount  equal  to  (i)  a  fixed  formula  price 
calculated  monthly  for  the  Insurance 
Units  (as  determined  in  accordance  with 
the  terms  of  the  Insurance  Units  transfer 
agreement)  multiplied  by  the  total 
number  of  Insurance  Units  purchased 
and  sold  plus  (ii)  a  fixed  formula  price 
calculated  monthly  for  the  Finance 
Units  (as  determined  in  accordance  with 
the  terms  of  the  Finance  Units  transfer 
agreement)  multiplied  by  the  total 
number  of  Finance  Units  purchased  and 
sold  (together,  the  “Formula  Price”). 
Eligible  Unitholders  that  are  S 
corporations  contribute  their  net 


*  If  a  Lateral  Partner  lnve.stnient  V’ehide  is  an 
entity  other  than  a  trust,  the  reference  to  "settlor” 
shall  be  construed  to  mean  a  person  who  created 
the  vehicle,  alone  or  together  with  others,  and  who 
contributed  funds  or  other  assets  to  the  vehicle. 
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insurance  brokerage  business  assets  as 
tax-free  contributions  to  Insurance  LP  in 
exchange  for  newly  issued  Units  and 
execute  10-year  promissory  notes  for 
any  shortfall  in  their  pro-rata  share  of 
the  combined  equity  in  the  Firm. 

9.  Each  selling  Unitholder  currently 
receives  a  non-recourse  10-year  prime 
rate  (not  to  exceed  10%)  bearing 
promissory  note  in  an  amount  equal  to 
the  Formula  Price  for  the  number  of 
Units  sold.  Through  a  credit  facility 
with  a  local  financial  institution  (the 
“Credit  Facility”),  Finance  LP  provides 
letter  of  credit  enhanced  promissory 
notes  to  selling  Unitholders  in  exchange 
for  their  Units.  All  promissory  notes  for 
Eligible  Unitholders  contain  a  pre¬ 
payment  provision  exercisable  at  the 
option  of  Finance  LP.  On  rare  occasions, 
cash  is  paid  for  the  Units  acquired  from 
selling  Unitholders. 

10.  To  secure  full  and  complete 
payment  and  performance  of  the 
obligations  under  the  Credit  Facility, 
Finance  LP  must  grant  the  lender  a  first 
priority  security  interest  in  certain 
collateral  held  by  Finance  LP.  Such 
collateral  is  comprised  of  a  portfolio 
consisting  of  high  quality  fixed  income 
securities,  including  municipal  bonds 
(rated  AA  or  better)  and  U.S.  Treasury 
and  Agency  securities  (rated  AAA),  and 
registered  money  market  funds 
operating  in  compliance  with  rule  2a-7. 
The  Finance  GP  Executive  Committee 
selects  one  or  more  investment  advisers 
registered  under  the  Advisers  Act  to 
manage  Finance  LP’s  portfolio  based  on 
such  adviser’s  overall  level  of 
professional  experience  and  its 
conservative  value  preservation 
strategies.  Neither  the  Credit  Facility 
nor  any  other  borrowing  by  Finance  LP 
from  a  bank  or  other  financial 
institution  would  cause  any  person  not 
named  in  section  2(a)(13)  of  the  Act  to 
own  outstanding  securities  of  Finance 
LP  (other  than  short-term  paper).  Any 
borrowings  by  Finance  LP  will  be  non¬ 
recourse  other  than  to  the  Firm. 

11.  The  terms  of  the  Units  will  be 
fully  disclosed  in  the  private  placement 
memorandum  of  the  Firm,  and  each 
Eligible  Unitholder  will  receive  a 
private  placement  memorandum, 
Finance  LP’s  limited  partnership 
agreement  and  Insurance  LP’s  limited 
partnership  agreement  (or  other 
organizational  documents)  prior  to  his 
or  her  investment  in  the  Units.  Finance 
GP  will  send  Unitholders  annual  reports 
of  the  Firm,  which  will  contain  audited 
financial  statements,  as  soon  as 
practicable  after  the  end  of  each  fiscal 
year,  but  no  later  than  180  days  after  the 
fiscal  year  end.  In  addition,  as  soon  as 
practicable  after  the  end  of  each  fiscal 
year  of  the  Firm,  Finance  GP  shall  send 


a  report  to  each  person  who  was  a 
Unitholder  at  any  time  during  the  fiscal 
year  then  ended,  setting  forth  such  tax 
information  as  shall  be  necessary  for  the 
preparation  by  the  Unitholder  of  his  or 
her  federal  and  state  income  tax  returns 
and  a  report  of  the  investment  activities 
of  Finance  LP  during  such  year. 

12.  Unitholders  will  be  permitted  to 
transfer  Units  only  by  operation  of  law, 
to  a  receiver  or  trustee  in  bankruptcy  for 
that  Unitholder,  to  the  Unitholder’s 
estate  in  the  event  of  his  or  her  death, 
or  with  the  express  consent  of  both  the 
Insurance  GP  Executive  Committee  and 
the  Finance  GP  Executive  Committee. 

No  person  may  become  a  transferee  or 
substitute  Unitholder  unless  that  person 
is  a  member  of  one  of  the  classes  of 
persons  listed  in  section  2(a)(l3)  of  the 
Act,  except  that  a  legal  representative  or 
executor  may  hold  Units  in  order  to 
settle  the  estate  of  a  decedent  or 
bankrupt  or  for  similar  purposes.  No  fee 
of  any  kind  will  be  charged  in 
connection  with  the  sale  of  Units. 

13.  No  separate  management  fee  will 
be  charged  to  Finance  LP  by  Finance 
GP,  and  no  compensation  will  be  paid 
by  Finance  LP  or  by  Unitholders  to 
Finance  GP  for  its  services. 

14.  Finance  LP  will  not  acquire  any 
security  issued  by  a  registered 
investment  company  if  immediately 
after  the  acquisition  Finance  LP  would 
own  more  than  3%  of  the  outstanding 
voting  stock  of  the  registered  investment 
company. 

Applicants’  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  Commission  may  exempt 
employees’  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) 
provides  that  the  Commission  will 
consider,  in  determining  the  provisions 
of  the  Act  from  which  the  company 
should  be  exempt,  the  company’s  form 
of  organization  and  capital  structure,  the 
persons  owning  and  controlling  its 
securities,  the  price  of  the  company’s 
securities  and  the  amount  of  any  sales 
load,  how  the  company’s  funds  are 
invested,  and  the  relationship  between 
the  company  and  the  issuers  of  the 
securities  in  which  it  invests.  Section 
2(a)(13)  defines  an  employees’  securities 
company  as  any  investment  company 
all  of  whose  securities  (other  than  short¬ 
term  paper)  are  beneficially  owned  (a) 
by  current  or  former  employees,  or 
persons  on  retainer,  of  one  or  more 
affiliated  employers,  (b)  by  immediate 
family  members  of  such  persons,  or  (c) 
by  such  employer  or  employers  together 
with  any  of  the  persons  in  (a)  or  (b). 


2.  Section  7  of  the  Act  generally 
prohibits  investment  companies  that  are 
not  registered  under  section  8  of  the  Act 
from  selling  or  redeeming  their 
securities.  Section  6(e)  provides  that,  in 
connection  with  any  order  exempting  an 
investment  company  from  any  provision 
of  section  7,  certain  provisions  of  the 
Act,  as  specified  by  the  Commission, 
will  be  applicable  to  the  company  and 
other  persons  dealing  with  the  company 
as  though  the  company  were  registered 
under  the  Act.  Applicants  request  an 
order  under  sections  6(b)  and  6(e)  of  the 
Act  exempting  Finance  LP  from  all 
provisions  of  the  Act,  except  section  9 
and  sections  36  through  53,  and  the 
rules  and  regulations  under  the  Act. 
With  respect  to  sections  17  and  30  of  the 
Act,  and  the  rules  and  regulations 
thereunder,  and  rule  38a-l  under  the 
Act,  the  exemption  is  limited  as  set 
forth  in  the  application. 

3.  Section  17(a)  generally  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person,  acting  as 
principal,  from  knowingly  selling  or 
purchasing  any  security  or  other 
property  to  or  from  the  company. 
Applicants  request  an  exemption  from 
section  17(a)  to  the  extent  necessary 
permit  Finance  LP  to:  (a)  Purchase,  from 
the  Firm  or  any  affiliated  person  thereof. 
Units  for  the  account  of  the  Firm  or  any 
affiliated  person  thereof;  or  (b)  sell,  to 
the  Firm  or  any  affiliated  person  thereof. 
Units  previously  acquired  by  Finance 
LP. 

4.  Applicants  state  that  an  exemption 
from  section  17(a)  is  consistent  with  the 
protection  of  investors  and  the  purposes 
of  the  Act.  Applicants  state  that 
Unitholders  will  be  informed  in  the 
Firm’s  private  placement  memorandum 
of  the  possible  extent  of  Finance  LP’s 
dealings  with  the  Firm  or  any  affiliated 
person  thereof.  Applicants  also  state 
that,  as  financially  sophisticated 
professionals.  Unitholders  will  be  able 
to  evaluate  the  attendant  risks. 
Applicants  assert  that  the  community  of 
interest  among  Unitholders  and  the 
Firm  will  provide  the  best  protection 
against  any  risk  of  abuse. 

5.  Section  17(f)  of  the  Act  designates 
the  entities  that  may  act  as  investment 
company  custodians,  and  rule  17f-2 
allows  an  investment  company  to  act  as 
self-custodian,  subject  to  certain 
requirements.  Applicants  request  an 
exemption  from  section  17(f)  and  rule 
17f-2  to  permit  the  following  exceptions 
from  the  requirements  of  rule  17f-2:  (a) 
The  promissory  notes  and  non-publicly 
traded  securities  held  by  Finance  LP 
may  be  kept  in  the  locked  files  of 
Finance  LP;  (b)  for  purposes  of 
paragraph  (d)  of  the  rule,  (i)  employees 


67904 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Notices 


of  the  Firm  will  be  deemed  employees 
of  Finance  LP,  (ii)  officers  of  Finance  GP 
(including  the  Finance  GP  Executive 
Gommittee)  will  be  deemed  to  be 
officers  of  Finance  LP,  and  (iii)  the 
Finance  GP  Executive  Committee  will 
be  deemed  to  be  the  board  of  directors 
of  Finance  LP;  and  (c)  in  place  of  the 
verification  procedure  under  paragraph 

(f)  of  the  rule,  verification  will  be 
effected  quarterly  by  two  employees  of 
the  Firm.  Applicants  as.sert  that  the 
promissory  notes  and  non-publicly 
traded  securities  held  by  Finance  LP  are 
most  suitably  kept  in  Finance  LP’s  files, 
where  they  can  be  referred  to  as 
necessary.  The  publicly  traded 
securities  owned  by  Finance  LP  are  held 
in  one  or  more  brokerage  accounts. 

6.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
its  securities  or  funds.  Rule  17g-l 
requires  that  a  majority  of  directors  who 
are  not  interested  persons 
(“independent  directors”)  take  certain 
actions  and  give  certain  approvals 
relating  to  fidelity  bonding.  Paragraph 

(g)  of  rule  17g-l  sets  forth  certain 
materials  relating  to  the  fidelity  bond 
that  must  be  filed  with  the  Commission 
and  certain  notices  relating  to  the 
fidelity  bond  that  must  be  given  to  each 
member  of  the  investment  company’s 
board  of  directors.  Paragraph  (h)  of  rule 
17g-l  provides  that  an  investment 
company  must  designate  one  of  its 
officers  to  make  the  filings  and  give  the 
notices  required  by  paragraph  (g). 
Paragraph  (j)  of  rule  17g-l  exempts  a 
joint  insured  bond  provided  and 
maintained  by  an  investment  company 
and  one  or  more  other  parties  from 
section  17(d)  of  the  Act.  Rule  17g-l(j)(3) 
requires  that  the  board  of  directors  of  an 
investment  company  satish'  the  fund 
governance  standards  defined  in  rule  0- 
1(a)(7).  Applicants  request  an 
exemption  from  section  17(g)  and  rule 
17g-l  to  the  extent  necessary  to  permit 
Finance  LP  to  comply  with  rule  17g-l 
without  the  necessity  of  having  a 
majority  of  the  independent  directors 
take  such  action  and  make  such 
approvals  as  are  set  forth  in  the  rule. 
Specifically,  Finance  LP  will  comply 
with  rule  17g-l  by  having  the  GP 
Finance  Executive  Committee  take  such 
actions  and  make  such  approvals  as  are 
set  forth  in  rule  17g-l.  Applicants  state 
that,  because  Finance  GP  will  be  an 
interested  person  of  Finance  LP, 

Finance  LP  could  not  comply  with  rule 
1 7g-l  without  the  requested  relief. 
Applicants  also  request  an  exemption 
from  the  requirements  of  rule  17g-l(g) 
and  (h)  relating  to  the  filing  of  copies  of 


fidelity  bonds  and  related  information 
with  the  Commission  and  the  provision 
of  notices  to  the  board  of  directors  and 
from  the  requirements  of  rule  17g- 
l(j)(3).  Applicants  believe  the  filing 
requirements  are  burdensome  and 
unnecessary  as  applied  to  Finance  LP. 
The  Finance  GP  Executive  Committee 
will  maintain  the  materials  otherwise 
required  to  be  filed  with  the 
Commission  by  rule  17g-l(g)  and  agree 
that  all  such  material  will  be  .subject  to 
examination  by  the  Commission  and  its 
staff.  The  Finance  GP  Executive 
Committee  will  designate  a  person  to 
maintain  the  records  otherwise  required 
to  be  filed  with  the  Commission  under 
paragraph  (g)  of  the  rule.  Applicants 
also  state  that  the  notices  otherwise 
required  to  be  given  to  the  board  of 
directors  would  be  unnecessary  as 
Finance  LP  will  not  have  a  board  of 
directors.  Finance  LP  will  comply  with 
all  other  requirements  of  rule  17g-l. 

7.  Section  17(j)  and  paragraph  (b)  of 
rule  17j-l  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  a 
registered  investment  company.  Rule 
17j-l  also  requires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  and  that  every  access 
person  of  a  registered  investment 
company  report  personal  securities 
transactions.  Applicants  request  an 
exemption  from  the  requirements  of  rule 
17j-l,  except  for  the  anti-fraud 
provisions  of  paragraph  (b),  because 
they  are  unnecessarily  burdensome  as 
applied  to  Finance  LP. 

8.  Applicants  request  an  exemption 
from  the  requirements  in  sections  30(a), 
30(b)  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
w'ith  the  Commission  and  mail  to  their 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
Commission  for  periodic  reports  have 
little  relevance  to  Finance  LP  and  would 
entail  administrative  and  legal  costs  that 
outweigh  any  benefit  to  Unitholders. 
Applicants  request  exemptive  relief  to 
the  extent  necessary  to  permit  Finance 
LP  to  report  annually  to  Unitholders. 
Applicants  also  request  an  exemption 
from  section  30(h)  to  the  extent 
necessary  to  exempt  the  Finance  GP 
Executive  Committee  and  any  other 
persons  who  may  be  deemed  members 
of  an  advisory  board  of  Finance  LP  from 
filing  Forms  3,  4  and  5  under  section  16 
of  the  under  the  Securities  Exchange 
Act  of  1934  with  respect  to  their 
ownership  of  Units.  Applicants  assert 
that,  because  there  will  be  no  trading 


market  and  the  transfers  of  Units  will  be 
severely  restricted,  these  filings  are 
unnecessary  for  the  protection  of 
investors  and  burdensome  to  those 
required  to  make  them. 

9.  Rule  38a-l  requires  investment 
companies  to  adopt,  implement  and 
periodically  review  written  policies  and 
procedures  reasonably  designed  to 
prevent  violation  of  the  federal 
securities  laws  and  to  appoint  a  chief 
compliance  officer!  Finance  LP  will 
comply  with  rule  38a-l(a),  (c)  and  (d), 
except  that  (i)  since  Finance  LP  does  not 
have  a  board  of  directors,  the  Finance 
GP  Executive  Committee  will  fulfill  the 
responsibilities  assigned  to  a  board  of 
directors  under  the  rule,  and  (ii)  since 
the  Finance  GP  Executive  Committee 
does  not  have  any  independent 
members,  approval  by  a  majority  of  the 
independent  board  members  required 
by  rule  38a-l  will  not  be  obtained. 

Applicants’  Conditions 

The  applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction  to  which 
Finance  LP  is  a  party  otherwise 
prohibited  by  Section  17(a)  (each,  a 
“Section  17  Transaction”)  will  be 
effected  only  if  the  Finance  GP 
Executive  Committee  determines  that: 

(a)  the  terms  of  the  Section  17 
Transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  Unitholders  and 
do  not  involve  overreaching  of  Finance 
LP  or  Unitholders  on  the  part  of  any 
person  concerned;  and  (b)  the  Section 
17  Transaction  is  consistent  with  the 
interests  of  the  Unitholders,  the  Firm’s 
organizational  documents  and  the 
F’irm’s  reports  to  its  Unitholders. 

In  addition,  the  Finance  GP  Executive 
Committee  will  record  and  preserve  a 
description  of  such  Section  17 
Transactions,  its  findings,  the 
information  or  materials  upon  which  its 
findings  are  based  and  the  basis 
therefore.  All  such  records  will  he 
maintained  for  the  life  of  Finance  LP 
and  at  least  six  years  thereafter,  and  will 
he  subject  to  examination  by  the 
Commission  and  its  staff.  All  such 
records  will  be  maintained  in  an  easily 
accessible  place  for  at  least  the  first  two 
years. 

2.  Finance  GP  will  send  to  each 
person  who  was  a  Unitholder  at  any 
time  during  the  fiscal  year  then  ended 
audited  financial  statements  with 
respect  to  the  Firm.  At  the  end  of  each 
fiscal  year,  the  Firm  will  make  a 
valuation  or  have  a  valuation  made  of 
all  of  the  assets  of  Finance  LP  as  of  the 
fiscal  year  end  in  a  manner  consistent 
with  customary  practice  with  respect  to 
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the  valuation  of  assets  of  the  kind  held 
by  Finance  LP.  Consistent  with  the 
Firm’s  customary  practice,  Units  will  be 
valued  in  accordance  with  the  terms  of 
the  Transfer  Agreements.  In  addition,  as 
soon  as  practicable  after  the  end  of  each 
fiscal  year  of  the  Firm,  Finance  QP  shall 
send  a  report  to  each  person  who  was 
a  Unitholder  at  any  time  during  the 
fiscal  year  then  ended,  setting  forth  such 
tax  information  as  shall  be  necessary  for 
the  preparation  by  the  Unitholder  of  his 
or  her  federal  and  state  income  tax 
returns  and  a  report  of  the  investment 
activities  of  Finance  LP  during  such 
year. 

3.  Finance  LP  and  the  Finance  GP 
Executive  Committee  will  maintain  and 
preserve,  for  the  life  of  Finance  LP  and 
at  least  six  years  thereafter,  such 
accounts,  books,  and  other  documents 
as  constitute  the  record  forming  the 
basis  for  the  audited  financial 
statements  and  annual  reports  of  the 
Firm  to  be  provided  to  Unitholders,  and 
agree  that  all  such  records  will  be 
subject  to  examination  by  the 
Commission  and  its  staff.  All  such 
records  will  be  maintained  in  an  easily 
accessible  place  for  at  least  the  first  two 
years. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-27213  Filed  11-14-08:  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Public  Law  94—409,  that 
the  Securities  and  Exchange 
Commission  will  hold  an  Open  Meeting 
on  Wednesday,  November  19,  2008  at 
10  a.m.,  in  the  Auditorium,  Room  L- 
002. 

The  subject  matter  of  the  Open 
Meeting  will  be: 

Item  l;The  Commission  will  consider 
whether  to  adopt  rule  amendments  that 
would  impose  additional  requirements 
on  nationally  recognized  statistical 
rating  organizations  in  order  to  address 
concerns  about  the  integrity  of  their 
credit  rating  procedures  and 
methodologies. 

Item  2:  The  Commission  will  consider 
whether  to  adopt  rule  amendments  to 
improve  mutual  fund  disclosure  by 
providing  investors  with  a  summary 
prospectus  containing  key  information 
in  plain  English  in  a  clear  and  concise 


format,  and  by  enhancing  the 
availability  on  the  Internet  of  more 
detailed  information  to  investors.  The 
Commission  also  will  consider  whether 
to  adopt  related  amendments  to  Form 
N-IA,  including  amendments  that 
address  exchange-traded  funds. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items. 

For  further  information  and  to 
ascertain  what,  if  any,  matters  have  been 
added,  deleted  or  postponed,  please 
contact: 

The  Office  of  the  Secretary  at  (202) 
551-5400. 

Dated:  November  12,  2008. 

Florence  E.  Hannon, 

Acting  Secretary'. 

[FR  Doc.  E8-27295  Filed  11-14-08:  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58903;  File  No.  SR-FINRA- 
2008-011] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Order  Approving 
Proposed  Rule  Change  To  Amend  the 
Trade  Reporting  Structure  and  Require 
Submission  of  Non-Tape  Reports  That 
Identify  Other  Members  Who 
Participated  in  Agency  and  Riskless 
Principal  Transactions  as  Modified  by 
Amendments  Nos.  1  and  2 

November  5,  2008. 

I.  Introduction 

On  March  28,  2008,  the  Financial 
Industry  Regulatory  Authority,  Inc., 
(“FINRA”)  filed  with  the  Securities  and 
Exchange  Commission  (“SEC”) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19hM[  thereunder,^  a 
proposed  rule  change  to  amend  its  trade 
reporting  rules  applicable  to  over-the- 
counter  (“OTC”)  equity  transactions. 
The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  24,  2008. ^  The 
Commission  received  four  comment 
letters  on  the  proposed  rule  change.'* 


■15U.S.C.  78s(b)(l). 

M7  CFR  240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  57681 
(April  17.  2008),  73  FR  22486  ("Notice”). 

•*  See  letters  from  Romeo  Bermudez.  Chief 
Compliance  Officer,  Direct  Edge  ECN  LLC,  to 
Florence  E.  Harmon.  Acting  Secretaiy.  Commission, 
dated  May  13,  2008  ("Direct  Edge  Letter"):  Eric 
Swanson,  General  Counsel,  BATS  Trading,  Inc,  to 
Florence  E.  Harmon,  Acting  Secretary.  Commission, 
dated  May  14.  2008  ("BAT.S  Letter"):  Ann  Vlcek, 
Managing  Director  and  Assotaate  General  Counsel. 


On  October  9,  2008,  FINRA  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  November  3,  2008,  FINRA  filed 
Amendment  No.  2.®  This  order  approves 
the  proposed  rule  change,  as  amended. 

II.  Description  of  Proposed  Rule  Change 

A.  Summary 

FINRA  has  proposed  to  amend  its  • 
trade  reporting  rules  applicable  to  OTC 
equity  transactions  ^  to:  (1)  Replace  the 
current  market  maker-based  trade 
reporting  framework  with  an  “executing 
party”  framework:  and  (2)  require  that 
any  member  with  the  trade  reporting 
obligation  under  FINRA  rules  that  is 
acting  in  a  riskless  principal  or  agency 
capacity  on  behalf  of  one  or  more  other 
members  submit  non-tape  reports  to 
FINRA,  as  necessary,  to  identity  such 
other  member(s)  as  a  party  to  the  trade. 

B.  Description  of  Proposed  Rule  Change 
1.  Trade  Reporting  Structure 

Currently,  the  following  structure  is 
in  place  for  purposes  of  reporting  most 
OTC  equity  transactions  to  FINRA:  (1) 

In  transactions  between  two  market 
makers,  the  .sell-side  reports:  (2)  in 
transactions  between  a  market  maker 
and  a  non-market  maker,  the  market 
maker  reports;  (3)  in  transactions 
between  two  non-market  makers,  the 
sell-side  reports;  and  (4)  in  transactions 
between  a  member  and  either  a  non¬ 
member  or  customer,  the  member 
reports.  FINRA  has  proposed  to  amend 
its  rules  to  require  that  for  transactions 
between  members,  the  “executing 
party”  reports  the  trade  to  FINRA  and 


Securities  Industry  and  Financial  Markets 
Association  ("SIFMA”)  to  Florence  E.  Harmon. 
Acting  Secretary,  Commission,  dated  May  15,  2008 
("SIFMA  Letter”):  Philip  M.  Pine,  Vice  President, 
Counsel.  National  Stock  Exchange,  Inc.  ("NSX”),  to 
Florence  E.  Harmon,  Acting  Secretar\’,  Commission, 
dated  May  29,  2008  ("NSX  Utter"). 

*In  Amendment  No.  1,  FINRA  made  technical 
changes  to  the  rule  text  to  reflect  changes  approved 
by  the  Commission  in  SR-FlNRA-2008-021.  which 
renumbered  certain  rules  and  replaced  references  to 
"NASD”  with  "FINRA.”  See  Securities  Exchange 
Act  Release  No.  58643  (September  25.  2008),  73  FR 
57174  (October  1,  2008). 

“In  Amendment  No.  2.  FINRA  clarified  that  the 
implementation  date  for  this  proposed  rule  change 
would  be  180  days  from  the  date  of  this  approval 
order.  The  Commission  is  not  publishing  the 
amendment  for  comment. 

^Specifically,  OTC  equity  transactions  are:  (1) 
Transactions  in  NMS  stocks,  as  defined  in  Rule 
600(b)  of  Regulation  NMS  under  the  Act,  effected 
otherwi.se  than  on  an  exchange,  which  are  reported 
through  the  Alternative  Display  Facility  ("ADF")  or 
a  Trade  Reporting  Facility  ("TRF”):  and  (2) 
transactions  in  "OTC  Equity  Securities.”  as  defined 
in  NASD  Rule  6610  [e.g.,  OTC  Bulletin  Board  and 
Pink  Sheets  securities).  Direct  Participation 
Program  ("DPP")  securities  and  PORTAL  equity 
securities,  which  are  reported  through  the  OTC 
Reporting  Facility  ("ORF").  The  ADF,  TRFs  and 
ORF  are  collectively  referred  to  herein  as  the 
"FINRA  Facilities.” 
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for  transactions  between  a  member  and 
a  non-member  or  customer,  the  member 
reports  the  trade. 

FINRA  has  proposed  to  define 
“executing  party”  as  the  member  that 
receives  an  order  for  handling  or 
execution  or  is  presented  an  order 
against  its  quote,  does  not  subsequently 
re-route  the  order,  and  executes  the 
transaction.  In  circumstances  where 
both  parties  to  the  transaction  are 
members,  and  both  satisfy  the  definition 
of  executing  party,  the  member 
representing  the  sell-side  would  report 
the  transaction  to  FINRA,  unless  the 
parties  agree  otherwise  and  the  member 
representing  the  sell-side 
contemporaneously  documents  their 
agreement.  In  such  instances,  the  sell- 
side  would  be  presumed  to  be  the 
member  with  the  trade  reporting 
obligation  unless  it  can  demonstrate  that 
there  was  an  agreement  to  the  contrary. 

Under  the  proposed  rule  change,  an 
alternative  trade  system,  (“ATS”), 
including  an  electronic  communications 
network,  (“ECN”),  would  be  tbe 
executing  party  and  would  have  the 
reporting  obligation  where  the 
transaction  is  executed  on  the  ATS.  If  an 
ATS  routed  an  order  to  another  member 
for  handling  and/or  execution,  then  the 
other  member  would  be  the  executing 
party  and  would  have  the  reporting 
obligation  under  the  proposed  rule 
change.  If  an  ATS  routed  an  order  to  a 
non-member  that  was  executed  OTC, 
then  the  ATS  would  report  the  trade. 

2.  Submission  of  Non-Tape  Reports  to 
Identify  Other  Members  for  Agency  and 
Riskless  Principal  Transactions 

FINRA  trade  reporting  rules  require 
that  trade  reports  submitted  to  FINRA 
identify  the  member  that  is  a  party  to  an 
OTC  trade.  Each  trade  report  submitted 
for  public  dissemination  purposes 
(“tape  report”)  generally  only  allows  for 
the  identification  of  two  parties.  This 
trade  reporting  structure  is  based  on  a 
two-party  model  where  a  broker-dealer 
acts  as  principal  or  as  agent  for  a  non- 
broker-dealer  customer.  The  rules  do 
not  specifically  speak  to  reporting 
obligations  for  riskless  principal 
transactions  in  which  one  broker-dealer 
acts  as  agent  or  riskless  principal  for 
another  4>roker-dealer  or  when  order 
management  systems  and  ATSs 
simultaneously  match  one  or  more 
broker-dealer  orders  on  one  or  both 
sides  of  a  trade.  In  these  situations, 
where  a  FINRA  member  executes  a  trade 
in  a  riskless  principal  capacity®  on 


*  For  purposes  of  FINRA  trade  reporting  rules 
applicable  to  equity  securities,  a  “riskless 
principal"  transaction  is  a  transaction  in  which  a 
member,  after  having  received  an  order  to  buy  (sell) 


behalf  of  another  member,  or  matches, 
as  agent,  the  orders  of  two  or  more 
members,  the  tape  report  does  not 
identify  all  members  involved  in  the 
trade.® 

FINRA  represented  that  industry 
business  models  have  evolved  to 
include  more  trades  where  one  broker- 
dealer  acts  as  agent  or  in  a  riskless 
principal  capacity  for  another  broker- 
dealer  and  order  management  systems 
and  ATSs  simultaneously  match  one  or 
more  broker-dealer  orders  on  one  or 
both  sides  of  a  trade.  Therefore,  FINRA 
has  proposed  to  require  that  any 
mem.ber  with  the  obligation  to  report  the 
trade  under  FINRA  rules  that  is  acting 
in  a  riskless  principal  or  agency 
capacity  on  behalf  of  one  or  more  other 
members,  submit  to  FINRA  one  or  more 
non-tape  reports  identifying  such  other 
member{s)  as  a  party  to  the  transaction, 
if  such  other  member(s)  is  not  identified 
on  the  initial  trade  report  or  a  report 
submitted  to  FINRA  to  reflect  the 
offsetting  leg  of  a  riskless  principal 
transaction.  This  proposed  reporting 
requirement  would  also  be  applicable  to 
PORTAL  equity  security  transactions. 

The  proposed  reporting  requirement 
would  only  apply  to  the  member  that 
has  the  responsibility  under  FINRA 
rules  to  report  the  trade  to  FINRA  {i.e., 
the  “executing  party”  in  a  trade  between 
two  members,  as  discussed  above).  It 
would  not  negate  or  modify  tbe 
requirements  for  reporting  riskless 
principal  transactions  under  FINRA 
rules  and  would  not  change  the 
reporting  requirements  applicable  to 
riskless  principal  transactions  with  a 
customer. 

The  proposed  reporting  requirement 
would  not  apply  to  transactions  that  are 
executed  on  and  reported  through  an 
exchange.  Today,  where  the  initial  leg  of 
a  riskless  principal  or  agency 
transaction  is  executed  on  an  exchange, 
members  are  not  required  to  report 
either  leg  of  the  transaction  to  FINRA. 
The  initial  leg  of  the  transaction  is 
reported  through  the  exchange  (and 
therefore  must  not  be  reported  to 
FINRA),  and  members  have  the  option 
of  submitting  a  non-tape  (typically,  a 
clearing-only)  report  to  FINRA  for  the 
offsetting  leg  of  the  transaction. 

Pursuant  to  the  proposed  rule  change, 
members  would  continue  to  have  the 
option  of  submitting  a  non-tape  report 
for  riskless  principal  and  agency 
transactions  where  the  initial  leg  is 
executed  on  an  exchange:  there  would 


a  security,  purchases  (sells)  the  security  as  principal 
and  satisfies  the  original  order  by  selling  (buying) 
as  principal  at  the  same  price. 

®  According  to  FINRA,  some  members  submit 
non-tape  reports  identifying  the  other  members 
involved  in  the  trade. 


continue  to  be  no  obligation  to  submit 
a  non-tape  report  for  such  trades. 

Because  members  would  be 
submitting  non-tape  reports,  the  90- 
second  reporting  requirement  under 
FINRA  trade  reporting  rules  would  not 
apply.  Members  generally  would  have 
until  the  end  of  the  day  on  trade  date 
to  submit  the  requisite  non-tape 
reports.^® 

III.  Summary  of  Comments 

The  Commission  received  four 
comment  letters  in  response  to  the 
proposed  rule  change  addressing 
different  aspects  of  the  proposal. 

FINRA  submitted  a  response  to  these 
comment  letters.’^ 

A.  Executing  Party  Trade  Reporting 
Structure  Proposal 

SIFMA  expressed  support  for  the 
proposed  executing  party  trade 
reporting  structure  and  stated  that  the 
proposal  presents  workable  standards 
for  clearly  identifying  the  member  with 
the  responsibility  for  reporting  a  trade.^^ 

SIFMA  requested  furtner  clarification 
with  respect  to  several  issues,  however. 
First,  SIMFA  questioned  whether 
members  that  manually  negotiate  a  trade 
and  seek  to  modify  the  proposed  sell- 
side  reporting  default  may  use  a 
previously  executed  “Attachment  11”  or 
other  agreement  to  satisfy  the 
documentation  requirement  under  the 
proposed  rule  change.  In  its  response  to 
comments,  FINRA  explained  that  in  a 
situation  where  two  members  have 
entered  into  a  “give  up  agreement,”  i"* 
one  member  can  “give  up”  or  report  on 
behalf  of  another  member.  However, 
where  the  contra  party  is  giving  up  or 
reporting  on  behalf  of  the  member  with 
the  trade  reporting  obligation  under 
FINRA  rules,  the  give  up  agreement 
does  not  shift  the  trade  reporting 
obligation  to  the  contra  party.  FINRA 
explained  that  the  member  with  the 
trade  reporting  obligation  remains 
responsible  for  compliance  with  FINRA 
trade  reporting  rules  and,  for  example, 
could  be  charged  with  late  reporting  if 
the  member  reporting  on  its  behalf  fails 
to  submit  the  tape  report  within  90 
seconds  of  execution.  The  give  up 


'“In  certain  circumstances,  however,  members 
must  submit  non-tape  reports  contemporaneously 
with  trade  execution,  e.g.,  to  qualify  for  the 
exemption  from  the  requirements  of  IM-2110-2 
(Trading  Ahead  of  Customer  Limit  Order)  for 
riskless  principal  transactions. 

' '  See  supra  note  5. 

See  Letter  from  Lisa  C.  Horrigan.  Associate 
General  Counsel,  FINRA.  to  Florence  E.  Harmon, 
Acting  Secretary,  Commission,  dated  September  9. 
2008  (“FINRA  Letter"). 

See  .SIFMA  Letter,  supra  note  5. 

'■*  The  “Attachment  11"  is  a  form  of  give  up 
agreement. 
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agreement  only  permits  one  member  to 
submit  a  trade  report  on  behalf  of 
another  member.  FINRA  stated  that,  by 
contrast,  the  contemporaneous 
agreement  in  the  context  of  manually 
negotiated  trades  under  the  proposed 
rule  change  can  shift  the  trade  reporting 
obligation  under  FINRA  rules. 

Second,  SIFMA  requested  that  FINRA 
confirm  that  the  member  with  the  trade 
reporting  obligation — whether  the 
executing  broker,  sell-side  broker,  or  as 
agreed  upon  by  members  negotiating 
manual  trades  pursuant  to  the  proposed 
rule  change — was  responsible  for  timely 
and  accurate  trade  reporting,  In 
particular,  SIMFA  requested 
confirmation  that  when  two  members  in 
a  manually  negotiated  trade  have 
properly  documented  an  agreement  as 
to  which  member  is  responsible  for 
reporting  the  trade,  the  other  member  is 
not  responsible  for  reporting 
deficiencies  with  respect  to  the  trade. 

FINRA  confirmed  that  under  the 
proposed  rule  change,  the  member  with 
the  trade  reporting  obligation  would  be 
that  party  responsible  for  timely  and 
accurate  trade  reporting.  FINRA 
explained  that  where  the  trade  reporting 
obligation  is  shifted  to  the  member 
representing  the  buy-side  by  virtue  of  a 
contemporaneously  documented 
agreement  under  the  proposed  rule 
change,  the  member  representing  the 
sell-side  is  not  responsible  for  such 
trade  reporting  deficiencies  as  the  buy- 
side  member’s  failure  to  submit  the  tape 
report  within  90  seconds  of  execution. ^9 

At  SIFMA’s  request,  FINRA  also 
clarified  in  its  response  to  comments 
that  the  proposed  executing  party  trade 
reporting  structure  would  not  affect  the 
processing  of  regulatory  transaction  fees 
pursuant  to  Section  3  of  Schedule  A  to 
the  By-Laws  (“Section  3”).  FINRA 
represented  that  it  always  bills  Section 
3  fees  to  the  clearing  member  identified 
as  the  sell-side  on  the  tape  report,  and 
as  such,  it  makes  no  difference  for 
billing  purposes  which  member  appears 
on  the  tape  report  as  the  reporting  party 
and  which  member  appears  as  the 
contra  party.^® 

B.  Non-Tape  Reporting  Proposal 

All  four  commenters  addressed  this 
aspect  of  the  proposed  rule  change  and 
raised  the  following  issues. 

First,  Direct  Edge,  BATS,  and  NSX 
asserted  that  the  proposed  rule  change 
does  not  meet  the  requirements  of 


**  See  FINRA  Letter,  supra  note  10. 

See  SIFMA  Letter,  supra  note  5. 
^’Id. 

See  FINRA  Letter,  supra  note  10. 
'«/d. 

*°See  FINRA  Letter,  supra  note  10. 


Section  15A(b)(5)  of  the  Act^^  because 
it  does  not  address  the  fees  associated 
with  the  submission  of  non-tape 
reports. 22  The  commenters  explained 
that  FINRA  charges  each  TRF  for 
regulation  based  on  the  volume  of  tape 
and  non-tape  reports  submitted  to  the 
TRF  and  that  the  proposed  rule  change 
will  increase  the  number  of  non-tape 
reports  submitted  to  the  TRFs,  which 
will  increase  the  regulatory  charges  paid 
to  FINRA  by  the  TRFs.23  The 
commenters  further  explain  that  these 
increased  regulatory  charges  will,  in 
turn,  be  passed  along  to  FINRA 
members  because  one  of  the  TRFs,  the 
FINRA/NSX  TRF,  imposes  a  fee  on  TRF 
participants  for  the  submission  of  non¬ 
tape  reports  designed  to  generate 
revenues  for  the  TRF  to  cover  some  of 
its  regulatory  costs. 2'*  Therefore,  the 
commenters  believe  FINRA  should  be 
required  to  demonstrate  the  basis  for  its 
regulatory  charges  to  the  TRFs  under 
Section  15A(b)(5)  of  the  Act.  Without 
such  a  showing,  the  commenters  claim 
that  the  TRFs  and  FINRA  members  are 
unable  to  make  a  determination  as  to  the 
reasonableness  of  such  charges.25 
NSX,  a  TRF  Business  Member,  further 
argues  that  it  is  competitively 
disadvantaged  by  FINRA’s  proposal 
because  it  has  difficulty  passing  on 
FINRA’s  regulatory  charges  to  its  TRF 
customers  due  to  the  lack  of 
transparency  and  predictability  of  those 
charges. 26  NSX  contends  that  FINRA 
should  publish  for  notice  and  comment 
a  complete  schedule  of  its  charges  for 
TRF  regulation  and  explain  the 
regulatory  work  that  it  performs  relating 
to  non-tape  reports.22 

In  its  response  to  these  comments, 
FINRA  stated  that  it  believes  that  these 
arguments  are  not  germane  to  the 
proposed  rule  change.2«  FINRA 
explained  that  its  charges  for  regulation 
of  TRFs  are  assessed  pursuant  to  a 
contract  between  FINRA  and  the 
respective  TRF  Business  Members  and 
are  not  subject  to  Section  15A(b)(5)  of 
the  Act.29  FINRA  argued  that  the  fact 


15  U.S.C.  78o-3(b)(5).  This  section  provides 
that  “[a]n  association  of  brokers  and  dealers  shall 
not  be  registered  as  a  national  securities  association 
unless  the  Commission  determines  that  the  rules  of 
the  association  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other  charges  among 
members  and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association  operates  or 
controls.” 

See  Direct  Edge  Letter,  BATS  Letter  and  NSX 
Letter,  supra  note  5. 

^^Id. 

^*ld. 

^^Id. 

See  NSX  Letter,  supra  note  5. 

^^Id. 

See  FINRA  Letter,  supra  note  10. 

^^Id. 


that  a  TRF  Business  Member  may 
determine  that,  for  competitive  reasons, 
the  TRF  should  charge  TRF  participants 
a  fee  to  generate  revenues  to  cover  some 
of  the  regulatory  costs  owed  to  FINRA 
under  the  contract  does  not  bring  these 
regulatory  costs  within  the  scope  of  the 
Act  and  that  any  issue  that  NSX  or  the 
other  TRF  Business  Members  may  have 
pertaining  to  FINRA’s  regulatory 
charges  or  the  regulatory  work  FINRA 
performs  is  a  matter  of  contract.^® 

BATS  argued  that  if  the  Commission 
fails  to  require  P’INRA  to  demonstrate 
the  reasonableness  of  the  regulatory 
charges  it  imposes  on  the  TRFs, 
members  ultimately  will  be  charged  a 
fee  that  has  never  been  subject  to 
regulatory  scrutiny.^’  FINRA  responded 
to  this  comment  by  explaining  that  the 
proposed  rule  change  does  not  seek  to 
modify  FINRA’s  charges  for  regulation 
of  the  TRFs,  and  reiterating  that  those 
charges  are  a  matter  of  private 
contract. 32  FINRA  stated  that  any 
proposed  rule  change  to  impose  a  fee  on 
TRF  participants  would  be  filed  with 
the  Commission. 33 

Second,  DirectEdge  and  BATS  argued 
that  the  proposed  rule  change  would 
impose  a  requirement  on  members  that 
would  be  duplicative  of  FINRA’s  Order 
Audit  Trail  System  (“OATS”) 
requirements  and  that  FINRA  did  not 
explain  why  it  could  not  get  this 
information  from  OATS.3‘‘ 

In  response  to  these  comments, 
FINRA  explained  that  the  OATS  rules 
apply  only  to  Nasdaq-listed  securities 
and  OTC  Equity  Securities  and  not  to 
non-Nasdaq  exchange-listed 
securities.35  FINRA  represented  that  it 
does  not  receive  OATS  information  for 
a  large  segment  of  transactions  taking 
place  in  the  OTC  market  today.  FINRA 
also  stated  that  while  there  is  some 
overlap,  OATS  captures  the  life-cycle  of 
an  order,  while  the  trade  reporting  rules 
are  designed  to  capture  information 
relating  to  executed  trades.  FINRA 
believes  that  the  more  logical  place  to 
require  and  store  information  regarding 
the  parties  to  an  executed  trade  is  in  the 
context  of  trade  reporting  rules. 3® 

BATS  argued  that  it  should  be  a 
“fairly  easy  exercise”  to  match  the 
ultimate  buyer  and  seller  of  a  trade  . 
executed  on  an  ATS  or  ECN  using 


See  BATS  Letter,  supra  note  5. 

See  FINRA  Letter,  supra  note  10. 

See.  e.g..  Securities  Exchange  Act  Release  No. 
57299  (February  8,  2008),  73  FR  8915  (February  15. 
2008). 

See  Direct  Edge  Letter  and  BATS  Letter,  supra 
note  5. 

See  FINRA  Letter,  supra  note  10. 

^Id. 
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OATS  execution  reports.^^  However, 
FINRA  explained  that  its  rules  do  not 
mandate  the  submission  of  OATS  data 
in  the  manner  described  by  the 
commenter  and  not  all  ATSs  and  ECNs 
report  this  way,  and  therefore  the 
process  of  matching  OATS  execution 
reports  is  not  as  easy  as  the  commenter 
suggests-^** 

Third,  BATS  asserted  that  FINRA 
failed  to  justify  its  need  for  non-tape 
reports,  when,  according  to  BATS, 
FINRA  can  request  information  relating 
to  the  ultimate  buyer  and  seller  in  a 
given  transaction  directly  from  the 
executing  member.  BATS  argued  that 
FINRA  should  be  required  to  explain 
what  has  changed,  either  in  the  quality 
of  the  information  it  is  receiving  about 
transactions  or  in  the  regulatory 
requirements  under  which  it  is 
operating,  that  now  makes  the  non-tape 
reports  necessary  or  appropriate. 

In  response,  FINRA  explained  that  its 
current  trade  reporting  rules  generally 
reflect  the  traditional  two-party  trade 
model  w'here  a  broker-dealer  acts  as 
principal  or  as  agent  for  a  non-broker- 
dealer  customer.  The  rules  do  not 
adequately  deal  with  industry  business 
models  that  have  evolved  to  include 
more  trades  where  one  broker-dealer 
acts  as  agent  or  in  a  riskless  principal 
capacity  for  another  broker-dealer  and 
where  order  management  systems  and 
ATSs  simultaneously  match  one  or 
more  broker-dealer  orders  on  one  or 
both  sides  of  a  trade.**"  FINRA  noted 
that  because  the  current  trade  reporting 
rules  generally  only  allow  for  the 
identification  of  two  parties,  the  tape 
report  does  not  identify  all  members 
invoh'ed  in  the  trade  and  consequently 
FINRA’s  audit  trail  is  incomplete.*** 
FINRA  argued  that  the  proposed  rule 
change  would  enhance  FINRA  staffs 
ability  to  create  a  complete,  accurate 
audit  trail  and  assist  in  the  automated 
surveillance  of  various  customer 
protection  and  market  integrity  rules 
(e.g.,  to  enable  automated  surveillance 
for  wash  sales,  the  audit  trail  must 
reflect  the  ultimate  buyer  and  seller  for 
any  given  transaction).**^ 

Fourth,  SIMFA  requested  that  the 
Commission  and  FINRA  defer 
consideration  of  this  aspect  of  the 
proposed  rule  change  to  permit  FINRA 
and  the  New  York  Stock  Exchange  LLC 
(“NYSE”)  to  collaborate  with  each  other 
and  the  industry'  on  a  more  uniform 
approach  for  regulatory  reporting  of 


See  BATS  Letter,  supra  note  5. 
See  FINRA  Letter,  supra  note  10. 
®®See  BATS  Letter,  supra  note  5. 

“  See  FINRA  Letter,  supra  note  10. 
■*’/£/. 

Id. 


riskless  principal  and  agency  trades.**^ 
FINRA  responded  that  while  it 
recognizes  the  benefits  in  harmonizing 
regulatory  reporting  requirements  where 
possible,  it  is  important  to  note  that  the 
proposed  rule  change  and  the  new 
NYSE  requirement  cited  by  SIFMA  are 
not  identical,****  FINRA  explained  that 
the  NYSE  requirement  relates  to  the 
mechanics  of  reporting  riskless 
principal  transactions  effected  on  the 
NYSE  by  mandating  the  electronic 
linking  of  executions  of  facilitated 
orders  to  all  underlying  orders  to  qualify 
for  an  exception  to  NYSE  Rule  92 
(Limitations  on  Members’  Trading 
Because  of  Customers’  Orders), **5 

Finally,  SIFMA  requested  clarification 
on  several  points  if  consideration  of  this 
aspect  of  the  proposed  rule  change  is 
not  deferred.  First,  SIFMA  asked  how 
the  requirement  to  submit  non-tape 
reports  for  “Manning”  purposes  will  be 
reconciled  with  the  proposed  end-of- 
day  submission  of  non-tape  reports 
under  the  proposed  rule  change.**" 
FINRA  explained  that  although  the  90- 
second  reporting  requirement  would  not 
apply  to  the  submission  of  non-tape 
reports  under  the  proposed  rule  change, 
in  certain  circumstances,  members  must 
submit  non-tape  reports 
contemporaneously  with  trade 
execution.**^  For  example,  FINRA 
explained,  to  qualify  for  the  exemption 
from  the  requirements  of  NASD  IM-21 
10-2  (the  “Manning  Rule”)  for  riskless 
principal  transactions,  a  member  must 
submit,  contemporaneously  with  the 
execution  of  the  facilitated  order,  a  non¬ 
tape  report  reflecting  the  offsetting 
“riskless”  leg  of  the  transaction.**"  For 
purposes  of  the  Manning  Rule, 
“contemporaneously”  has  been 
interpreted  to  require  execution  as  soon 
as  possible,  but  absent  reasonable  and 
documented  justification,  within  one 
min,ute.**"  FINRA  represented  that  this  is 
an  existing  requirement  and  it  would 
not  be  affected  by  the  proposed  rule 
change,  and  therefore,  under  the 
proposed  rule  change,  members  would 
continue  to  report  as  they  do  today  to 
qualify  for  the  exemption  under  NASD 
IM-2ll0-2(c)(3).5o 
Second,  SIFMA  asked  whether  the 
requirement  to  submit  non-tape  reports 
identifying  all  members  involved  in  a 
trade  would  affect  OATS  matching 


See  SIFMA  Letter,  supra  note  5. 

See  FINRA  Letter,  supra  note  10. 

••5  Id. 

See  SIFMA  Letter,  supra  note  5. 
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■”*  See  NASD  Notices  to  Members  95—67  (August 
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requirements."*  FINRA  explained  that 
under  its  current  rules,  where  an  OATS 
execution  report  is  related  to  a  trade 
report  submitted  to  a  FINRA  facility,  the 
OATS  report  must  match  the  related 
trade  report  and  FINRA  stated  that  this 
requirement  would  apply  to  any  non¬ 
tape  report  submitted  under  the 
proposed  rule  change."^ 

C.  Proposed  Implementation 

FINRA  proposed  that  the 
implementation  date  would  be  (1)  at 
least  90  days  following  Commission 
approval  for  transactions  executed  on 
ATSs,  including  ECNs;  and  (2)  at  least 
180  days  following  Commission 
approval  with  respect  to  all  other 
transactions.  The  commenters  raise  the 
following  issues  with  respect  to  this 
proposed  implementation  schedule. 

BATS  stated  that  it  did  not  object  to 
the  shorter  period  for  ATSs,""  while 
Direct  Edge  opposed  the  shorter 
implementation  period  for  ATSs  and 
asserted  that  FINRA  failed  to  justify  this 
approach."*  SIFMA  argued  that  certain 
ATSs  should  be  permitted  to  comply 
with  the  latter  of  the  two  dates  in  light 
of  the  systems  changes  they  would  be 
required  to  make  (e.g.,  an  ATS  that  trade 
reports  and  identifies  its  subscriber  as 
the  reporting  party  or  has  its  subscriber 
report  the  trade,  or  an  ATS  that  does  not 
submit  non-tape  reports  today)."" 

SIMFA  also  requested  clarification  that 
the  shorter  period  would  apply  only  to 
systems  that  qualify  as  an  exchange 
under  the  Act  and  operate  under 
Regulation  ATS.  In  response  to  these 
comments,  FINRA  proposed  to 
implement  the  proposed  rule  change  on 
the  same  date  for  all  members, 
including  ATSs,  at  least  180  days  from 
the  date  of  approval  by  the 
Commission."" 

SIFMA  also  requested  that  FINRA  not 
implement  the  proposed  rule  change 
until  it  had  published  revised  technical 
specifications."^  In  response,  FINRA 
stated  that  it  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
significant  changes  to  applicable 
technical  specifications,  and  that 
members  would  continue  to  populate 
and  submit  to  FINRA  tape  and  non-tape 
reports  in  the  same  manner  as  they  do 
today.""  Thus,  FINRA  does  not  believe 
that  the  implementation  date  needs  to 
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See  FINRA  Letter,  supra  note  10. 
See  BATS  Letter,  supra  note  5. 

See  Direct  Edge  Letter,  supra  note  5. 
See  SIFM,^  Letter,  supra,  note  5. 
®®See  FINRA  Letter,  supra  note  10. 
See  SIFMA  Letter,  supra,  note  5. 

See  FINRA  Letter,  supra  note  10. 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Notices 


67909 


be  linked  to  the  publication  of  specific 
technical  specifications. 

Finally,  SIFMA  suggested  that  the 
non-tape  reporting  proposal  be 
implemented  approximately  six  months 
following  implementation  of  the 
executing  party  trade  reporting 
structure.^®  FINRA  responded  that 
SIFMA  did  not  provide  any  reason  why 
the  system  changes  necessary  to  comply 
with  both  aspects  of  the  proposed  rule 
change  could  not  be  made  and  tested 
simultaneously  and  reiterated  its 
position  that  180  days  should  provide 
sufficient  time  to  make  all  necessary 
systems  changes.®” 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.®^  In  particular, 
the  Commission  believes  the  proposal  is 
consistent  with  Section  15A(b)(6)  of  the 
Act,®2  which  requires,  among  other 
things,  that  the  Association’s  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  FINRA 
adequately  addressed  the  comments 
raised  in  response  to  the  notice  of  this 
proposed  rule  change. 

The  primary  purpose  of  this  proposed 
rule  change  is  to  modify  the  rules 
governing  trade  reporting  in  OTC  equity 
transactions  by  replacing  the  current 
market  maker-based  trade  reporting 
framework  with  an  “executing  party” 
framework  and  by  requiring  that  any 
member  with  the  trade  reporting 
obligation  under  FINRA  rules  that  is 
acting  in  a  riskless  principal  or  agency 
capacity  on  behalf  of  one  or  more  other 
members,  submit  non-tape  reports  to 
FINRA,  as  necessary,  to  identify  such 
other  memberfs)  as  a  party  to  the  trade. 

A.  Trade  Reporting  Structure 

The  Commission  believes  that 
FlNRA’s  proposal  to  require  that  for 
transactions  between  members,  the 
“executing  party”  would  report  the 
trade  to  FINRA  and  for  transactions 
between  a  member  and  a  non-member 
or  customer,  the  member  would  report 
the  trade,  establishes  an  objective 
standard  for  determining  the  reporting 


■''®  See  SIFMA  Letter,  supra,  note  5. 

“See  FINRA  Letter,  supra  note  10. 

In  approving  this  rule  proposal,  the 
Commission  has  considered  the  propo.sed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 
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obligation  in  these  circumstances,  while 
still  affording  the  parties  flexibility  to 
enter  into  agreements  to  shift  the  trade 
reporting  obligation,  when  appropriate, 
at  the  parties’  discretion.  The  proposed 
rule  change  should  help  to  ensure  that 
the  member  with  the  trade  reporting 
obligation  is  the  party  that  knows  the 
material  terms  and  details  of  the 
transaction.  Therefore,  the  Commission 
believes  that  this  will  help  increase 
overall  compliance  with  trade  reporting 
rules  and  increase  the  amount  of 
accurate  trade  information  available  to 
FINRA. 

B.  Non-Tape  Reporting  Proposal 

FINRA  has  also  proposed  to  require 
that  any  member  with  the  obligation  to 
report  a  trade  under  FINRA  rules  that  is 
acting  in  a  riskless  principal  or  agency 
capacity  on  behalf  of  one  or  more  other 
members  submit  to  FINRA  one  or  more 
non-tape  reports  identifying  such  other 
member(s)  as  a  party  to  the  transaction, 
if  such  other  member  is  not  identified 
on  the  initial  trade  report  or  a  report 
submitted  to  FINRA  to  reflect  the 
offsetting  leg  of  a  riskless  principal 
transactions.  The  Commission  believes 
that  this  proposed  requirement  will  help 
to  modernize  FlNRA’s  rules  to  adapt  to 
the  increase  in  trades  involving  riskless 
principal  transactions.  The  proposed 
changes  should  help  to  ensure  that 
FINRA  staff  is  able  to  create  a  complete, 
accurate  audit  trail  through  the 
execution  of  trades.  The  Commission 
believes  that  the  information  proposed 
to  be  collected  by  FINRA  is  an 
appropriate  supplement  to  that  already 
collected  pursuant  to  FlNRA’s  OATS 
requirements  and  will  assist  FINRA  in 
automated  surveillance  to  ensure 
compliance  with  various  customer 
protection  and  market  integrity  rules.®^ 

C.  Implementation 

In  its  response  to  comments,  FINRA 
stated  that  it  intended  to  implement  the 
proposed  rule  change  at  least  180  days 
from  the  date  of  this  approval  order.®^ 
For  purposes  of  clarity,  in  Amendment 
No.  2,  FINRA  requested  that  the 
proposed  rule  change  be  implemented 
180  days  from  the  date  of  this  approval 
order.  The  Commission  believes  that 
this  is  an  appropriate  time  frame  for 
members  to  prepare  to  comply  with  the 
proposed  rules. 


With  respect  to  the  Conimenters’  concerns  that 
this  proposed  rule  change  should  be  reviewed  as  a 
fee  filing,  the  Commission  agrees  with  FINRA  that 
this  is  a  matter  of  contract  and  is  nut  the  subject 
of  this  proposed  rule  change. 

See  FINRA  Letter,  supra  note  10. 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,®®  that  the 
proposed  rule  change  (SR-FINRA- 
2008-011),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.®® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-27141  Filed  11-14-08;  8:45  ami 
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Documents  in  Connection  with  ISE’s 
Purchase  of  Equity  Interests  in  Direct 
Edge  Holdings,  Inc. 

November  7,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”)  ’  and  Rule  19b— 4 
thereunder,^  notice  is  hereby  given  that 
on  November  7,  2008,  the  International 
Securities  Exchange,  LLC  (the 
“Exchange”  or  “ISE”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes,  among  other 
things,  to  merge  the  ISE  Stock  Exchange, 
LLC  (“ISE  Stock”),  a  Delaware  limited 
liability  company,  with  and  into  Maple 
Merger  Sub,  LLC  (“Maple  Merger  Sub”), 
a  Delaware  limited  liability  company 
and  a  wholly  owned  subsidiary  of  Direct 
Edge  Holdings  LLC  (“Direct  Edge”), 
with  Maple  Merger  Sub  being  the 
surviving  entity.  As  part  of  the  same 
transaction.  International  Securities 
Exchange  Holdings,  Inc.  (“ISE 
Holdings”)  will  purchase  equity 
interests  in  Direct  Edge  such  that  after 
the  transactions  contemplated  by  the 


6*15  U.S.C.  78s(b)(2). 

6«>  17  CFR  200.30-3(a)(12). 
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merger  and  purchase,  ISE  Holdings  will 
have  a  31.54%  equity  interest  in  Direct 
Edge.  Currently,  ISE  Stock  operates  a 
marketplace  for  the  trading  of  U.S.  cash 
equities  by  Equity  Electronic  Access 
Members  (“Equity  EAMs”)  of  ISE  under 
the  rules  of  ISE,  as  a  facility,  as  that  term 
is  defined  in  Section  3(a)(2)  of  the 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  ^  of  ISE  (the 
“Facility”).  ISE  proposes  that,  following 
the  closing  of  the  transaction  and  the 
merger  of  ISE  Stock  into  Maple  Merger 
Sub,  Maple  Merger  Sub  will  operate  the 
Facility.^  Maple  Merger  Sub  will  be 
wholly-owned  by  Direct  Edge,  a 
Delaware  limited  liability  company. 

ISE  is  a  registered  national  securities 
exchange  under  Section  6  of  the 
Exchange  Act  and  a  self-regulatory 
organization  (“SRO”).  As  a  facility  of 
ISE,  the  Facility  is  subject  to  regulation 
by  ISE  and  oversight  by  the 
Commission.  ISE  represents  that 
following  the  transactions  described 
above,  it  will  continue  to  have  adequate 
funds  to  discharge  all  regulatory 
functions  related  to  the  Facility.^  ISE 
will  also  enter  into  a  Regulatory 
Services  Agreement  with  Maple  Merger 
Sub.  In  this  filing,  the  Exchange  is 
submitting  to  the  SEC:  (i)  The  Certificate 
of  Formation  and  the  Limited  Liability 
Company  Agreement  of  Maple  Merger 
Sub  (“LLC  Agreement”)  which 
specifically  relates  to  the  control  and 
governance  of  Maple  Merger  Sub  and 
helps  to  ensure  that  ISE  has  the 
authority  over  Maple  Merger  Sub  to 
maintain  ISE’s  responsibility  for  all 
regulatory  functions  related  to  the 
Facility;  (ii)  the  Third  Amended  and 
Restated  Limited  Liability  Company 
Operating  Agreement  of  Direct  Edge 
Holdings  LLC  (“DE  Operating 
Agreement”);  (iii)  amendments  to  the 
ISE  Holdings  Certificate  of 
Incorporation  and  Bylaws;  and  (iv) 
amendments  to  ISE  Rules  312  and  2108. 
As  the  primary  purpose  of  this  rule 
filing  is  to  focus  on  those  provisions 
that  are  directly  related  to  ISE’s  ability 
to  perform  its  regulatory  responsibility 
with  respect  to  the  Facility  following 
the  transactions  described  above,  the 
Exchange’s  discussion  in  this  filing  will 

MSU.S.C.  78c(a)(2). 

■*  Direct  Edge  is  planning  to  file  two  Form  1 
Applications  to  own  and  operate  two  national 
securities  exchanges.  If  the  Commission  approves 
the  Form  1  Applications,  the  Facility  will  cease 
operations. 

Maple  Merger  Sub  will  not  be  entitled  to  any 
revenue  generated  in  connection  with  penalties, 
fines,  and  regulatory  fees  that  may  be  assessed  by 
ISE  against  Equity  EAMs  in  connection  with  trading 
on  ISE  Stock.  Rather,  all  regulatory  fines,  penalties 
and  fees  assessed  against  and  paid  by  ISE  members 
to  ISE  in  connection  with  trading  on  ISE  Stock  shall 
remain  with  ISE. 


be  limited  to  those  relevant  provisions 
of  the  LLC  Agreement  and  the  DE 
Operating  Agreement.  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  http:/ /w'ww,'. ise.com 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes,  among  other 
things,  to  merge  ISE  Stock  with  and  into 
Maple  Merger  Sub,  a  wholly  owned 
subsidiary  of  Direct  Edge,  with  Maple 
Merger  Sub  being  the  surviving  entity. 

As  part  of  the  same  transaction,  ISE 
Holdings  will  purchase  equity  interests 
in  Direct  Edge  such  that  after  the 
transactions  contemplated  by  the  merger 
and  purchase,  ISE  Holdings  will  have  a 
31.54%  equity  interest  in  Direct  Edge. 
Currently,  ISE  Stock  operates  the 
Facility,  however,  ISE  proposes  that, 
following  the  closing  of  the  transaction 
and  the  merger  of  ISE  Stock  into  Maple 
Merger  Sub,  Maple  Merger  Sub  will 
operate  the  Facility. 

ISE  is  an  SRO,  and  as  a  facility  of  ISE, 
the  Facility  is  subject  to  regulation  by 
ISE  and  oversight  by  the  SEC.  ISE 
represents  that  following  the 
transactions  described  above,  it  will 
continue  to  have  adequate  funds  to 
discharge  all  regulatory  functions 
related  to  the  Facility.*'’  ISE  will  also 
enter  into  a  Regulatory  Services 
Agreement  with  Maple  Merger  Sub.  In 
this  filing,  the  Exchange  is  submitting  to 
the  Commission:  (i)  The  Certificate  of 
Formation  and  LLC  Agreement  which 

**  Maple  Merger  Sub  will  not  be  entitled  to  any 
revenue  generated  in  connection  with  penaltie.s, 
fines,  and  regulatory  fees  that  may  be  assessed  by 
ISE  against  Equity  EAMs  in  connection  with  trading 
on  ISE  Stock.  Rather,  all  regulatory  fines,  penalties 
and  f(:!es  assessed  against  and  paid  by  ISE  members 
to  ISE  in  connection  w'ith  trading  on  ISE  Stock  shall 
remain  with  ISE. 


specifically  relates  to  the  control  and 
governance  of  Maple  Merger  Sub  and 
helps  to  ensure  that  ISE  has  the 
authority  over  Maple  Merger  Sub  to 
maintain  ISE’s  responsibility  for  all 
regulatory  functions  related  to  the 
Facility;  (ii)  the  DE  Operating 
Agreement;  (iii)  amendments  to  the  ISE 
Holdings  Certificate  of  Incorporation 
and  Bylaws;  and  (iv)  amendments  to  ISE 
Rules  312  and  2108.  As  the  primary 
purpose  of  this  rule  filing  is  to  focus  on 
those  provisions  that  are  directly  related 
to  ISE’s  ability  to  perform  its  regulatory 
responsibility  with  respect  to  the 
Facility  following  the  transactions 
described  above,  the  Exchange’s 
discussion  in  this  filing  will  be  limited 
to  those  relevant  provisions  of  the  LLC 
Agreement  and  the  DE  Operating  . 
Agreement. 

Maple  Merger  Sub 

As  a  limited  liability  company, 
ownership  of  Maple  Merger  Suh  is 
represented  by  limited  liability 
membership  interests  in  Maple  Merger 
Sub.  Maple  Merger  Sub  has  only  one 
owner.  Direct  Edge  (the  “Sole 
Member”). 

Governance  of  Maple  Merger  Sub 

Pursuant  to  Section  4.1  of  the  LLC 
Agreement,  Maple  Merger  Sub  will  be 
managed  by  the  Sole  Member.  As  noted 
above,  ISE  will  have  regulatory 
responsibility  over  Maple  Merger  Sub 
and  the  Facility.  Subject  to  the  foregoing 
and  the  provisions  of  Section  1.6  as 
described  below,  as  the  Sole  Member, 
Direct  Edge  will  have  the  authority  to 
make  all  decisions  regarding  the 
business  of  Maple  Merger  Sub.  The  Sole 
Member  is  responsible  for  the  control 
and  management  of  the  business  of 
Maple  Merger  Sub. 

Under  Section  4.1  of  the  LLC 
Agreement,  subject  to  the  limitations 
provided  in  the  LLC  Agreement  and 
except  as  specifically  provided  therein, 
the  Sole  Member  shall  have  exclusive 
and  complete  authority  and  discretion 
to  manage  the  operations  and  affairs  of 
Maple  Merger  Sub  and  to  make  all 
decisions  regarding  the  business  of 
Maple  Merger  Sub  and  shall  have  the 
power  to  act  for  or  bind  Maple  Merger 
Sub.  Any  action  taken  by  the  Sole 
Member  shall  constitute  the  act  of  and 
serve  to  bind  Maple  Merger  Sub. 

The  provisions  contained  in  Section 
1.6  of  the  LLC  Agreement  ensure  that 
ISE  has  the  information  regarding  Maple 
Merger  Sub  and  the  Facility  necessary  to 
carry  out  its  regulatory  responsibilities. 
Specifically,  Section  1.6  provides  that, 
so  long  as  Maple  Merger  Sub  operates 
the  Facility,  in  the  event  that  ISE,  in  its 
sole  di.scretion,  reasonably  and  in  good 
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faith,  determines  that  any  action, 
transaction,  or  aspect  of  an  action  or 
transaction,  is  necessary  or  appropriate 
for,  or  interferes  with,  the  performance 
or  fulfillment  of  ISE’s  regulatory 
functions  or  its  responsibilities  under 
the  Exchange  Act  or  such  action, 
transaction,  or  aspect  of  an  action  or 
transaction  is  specifically  required  by 
the  SEC,  (i)  no  such  action,  transaction, 
or  aspect  of  an  action  or  transaction 
shall  be  authorized,  undertaken  or 
effective,  without  ISE’s  prior  approval 
and  (ii)  ISE  shall  have  the  sole  and 
exclusive  right  to  direct  that  any  such 
necessary  or  appropriate  action,  as  it 
may  reasonably  and  in  good  faith 
determine  in  its  sole  discretion  be  taken 
or  transaction  be  undertaken  by  or  on 
behalf  of  Maple  Merger  Sub  without 
regard  to  any  other  party  in  any 
capacity. 

Additionally,  Section  1.6(b)  provides 
that  ISE  shall  receive  notice  of  planned 
or  proposed  changes  to  Maple  Merger 
Sub  (but  not  to  include  changes  relating 
solely  to  one  or  more  of  the  following: 
marketing,  administrative  matters, 
personnel  matters,  social  or  team¬ 
building  events,  meetings  of  members, 
communications  with  members, 
finance,  market  research,  real  property, 
equipment,  furnishings,  personal 
property,  intellectual  property, 
insurance,  contracts  unrelated  to  the 
operation  of  the  Facility  and  de  minimis 
items)  and  the  Facility.  Any  such 
changes  must  be  affirmatively  approved 
by  ISE  prior  to  implementation. 

Section  4.1  of  the  LLC  Agreement 
contains  limitations  on  the  authority  of 
the  Sole  Member.  Specifically,  Section 
4.1  provides  that  notwithstanding  any 
contrary  provision  of  the  LLC 
Agreement,  and  subject  always  to  ISE's 
rights  to  act  under  Section  1.6,  all 
actions  taken  by  the  Sole  Member  shall 
be  governed  by  and  subject  to  Sections 
7.3(a)  ^  and  7.7  of  the  DE  Operating 
Agreement,  which  are  discussed  in 
detail  below. 

^Section  7.3(a)  of  the  DE  Operating  Agreement 
provides,  that  subject  to  Section  7.3(b),  the  Board 
may  constitute  any  officer  of  Direc:t  Edge  as  the 
Direct  Edge's  proxy,  with  power  of  substitution,  to 
vote  the  equity  of  any  subsidiary’  of  Direct  Edge  and 
to  exercise,  on  behalf  of  Direct  Edge,  any  and  all 
rights  and  powers  incident  to  the  ownership  of  that 
equity,  including  the  authority  to  execute  and 
deliver  proxies,  waivers  and  consents.  Subject  to 
Sections  7.3(b)  and  7.7,  in  the  ab.sence  of  specific 
action  by  the  Direct  Edge  Board,  the  flhief  Executive 
Officer  shall  have  authority  to  represent  Direct  Edge 
and  to  vote,  on  behalf  of  Direct  Edge,  the  equity  of 
other  Persons,  both  domestic  and  foreign,  held  by 
Direct  Edge.  Subject  to  Sections  7.3(b)  and  7.7,  the 
Chief  Executive  Officer  shall  also  have  the  authority 
to  exerci.se  any  and  all  rights  incident  to  the 
ownership  of  that  equity,  including  the  authority  to 
execute  and  deliver  proxies,  waivers  and  consents. 


Voting  Limitations  of  Members 

Under  Section  4.4  of  the  LLC 
Agreement,  no  Person  **  (other  than  the 
Sole  Member),  either  alone  or  together 
with  its  Related  Persons,®  as  of  any 
record  date  for  the  determination  of 
members  entitled  to  vote  on  any  matter, 
shall  be  entitled  to:  (i)  Vote  or  cause  the 
voting  of  Common  Interests,  as  defined 
in  the  LLC  Agreement,  beneficially 
owned  by  such  Person  or  its  Related 
Persons,  in  person  or  by  proxy  or 
through  any  voting  agreement,  plan,  or 
arrangement,  to  the  extent  that  such 
Common  Interests  represent  in  the 
aggregate  more  than  twenty  percent 
(20%)  of  voting  power  of  the  then- 
issued  and  outstanding  Common 
Interests  (such  threshold  being 
hereinafter  referred  to  as  the  “Voting 
Limitation’’):  or  (ii)  enter  into  any  voting 
agreement,  plan,  or  arrangement  that 
would  result  in  Common  Interests 
beneficially  owned  by  such  Person  or  its 
Related  Persons,  subject  to  such  voting 
agreement,  plan,  or  arrangement  not 
being  voted  on  a  matter,  or  any  proxy 
relating  thereto  being  withheld,  where 
the  effect  of  that  voting  agreement,  plan, 
or  arrangement  would  be  to  enable  any 
Person,  alone  or  together  with  its 
Related  Persons,  to  exceed  the  Voting 
Limitation.  Maple  Merger  Sub  shall 
disregard  any  such  votes  purported  to 
be  cast  in  excess  of  the  Voting 
Limitation. 

The  limitations  imposed  by  Section 
4.4  may  be  waived  if  both  the  Sole  ■ 
Member  and  ISE  each  consent  to 
expressly  permit  such  waiver  of  the 
Voting  Limitation;  and  such  waiver 
shall  have  been  filed  with,  and 
approved  by,  the  Commission  under 

““Person"  means  any  individual,  partnership, 
limited  liability  company,  association,  corporation, 
trust,  or  other  entity.  LLC  .Agreement  Section  2.1 
“Definitions”. 

““Related  Person"  means  (i)  with  respect  to  any 
Person,  any  executive  officer  (as  defined  under  Rule 
3b-7  under  the  Exchange  Act),  director,  general 
partner,  manager  or-managing  member,  as 
applicable,  and  all  “affiliates”  and  “as.sociates”  of 
such  Person  (as  such  terms  are  defined  in  Rule  12b-. 
2  under  the  Exchange  Act);  (ii)  with  respect  to  any 
Person  constituting  an  “Exchange  Membtir”  (as 
such  term  is  defined  in  the  Constitution  of  the  ISE 
LLC,  a  copy  of  which  will  be  provided  to  any 
member  of  Maple  Merger  Sub  upon  written  request 
therefore),  any  broker  or  dealer  with  which  such 
Exchange  Member  is  associated:  (iii)  with  respect  to 
any  Person  that  is  an  executive  officer  (as  defined 
under  Rule  3b-7  under  the  Exchange  Act),  director, 
general  partner,  manager  or  managing  member  of  a 
company,  corporation  or  similar  entity,  such 
company,  corporation  or  entity,  as  applicable;  and 
(iv)  any  two  or  more  Persons  that  have  any 
agreement,  arrangement  or  understanding  (whether 
or  not  in  writing)  to  act  together  for  the  purpose  of 
acquiring,  voting,  holding  or  disposing  of  Common 
Interests;  and  the  term  “beneficially  owned"  and 
derivative  or  similar  words  shall  have  the  meaning 
set  forth  in  Regulation  13D-G  under  the  Exchange 
Act.  LLC  Agreement  Section  2.1  “Definitions”. 


Section  19(b)  of  the  Exchange  Act  and 
shall  have  become  effective  thereunder. 
In  granting  a  waiver,  both  the  Sole 
Member  and  ISE  must  have  determined 
that:  (i)  The  exercise  of  such  voting 
rights  or  the  entering  of  such  agreement, 
plan  or  other  arrangement,  as 
applicable,  by  such  Person,  either  alone 
or  together  with  its  Related  Persons,  will 
not  impair  the  ability  of  Maple  Merger 
Sub  and  ISE  to  carry  out  its  functions 
and  responsibilities,  including,  but  not 
limited  to,  under  the  Exchange  Act  and 
is  otherwise  in  the  best  interests  of  the 
Maple  Merger  Sub,  its  Members  and 
ISE:  (ii)  such  voting  rights  by  such 
Person,  either  alone  or  together  with  its 
Related  Persons,  will  not  impair  the 
ability  of  the  Commission  to  enforce  the 
Exchange  Act;  (iii)  neither  such  Person 
nor  its  Related  Persons  are  subject  to 
any  applicable  “statutory 
disqualification’’  (within  the  meaning  of 
Section  3(a)(39)  of  the  Exchange  Act); 
and  (iv)  neither  such  Person  nor  its 
Related  Persons  is  an  “Exchange 
Member”  (as  such  term  is  defined  in  the 
Constitution  of  ISE). 

By  specifically  imposing  a  Voting 
Limitation  on  any  Person  that,  either 
alone  or  together  with  its  Related 
Persons,  owns  Common  Interests  that 
represent  in  the  aggregate  more  than 
twenty  percent  (20%)  of  the  voting 
power  then  entitled  to  be  cast,  ISE  is 
ensuring  that  it  is  in  all  cases  able  to 
maintain  proper  control  over  the 
exercise  of  its  regulatory  function  in 
relation  to  Maple  Merger  Sub,  and  is  not 
subject  to  influence  that  may  be  adverse 
to  its  regulatory  responsibilities  from 
any  Person  that  may  control  a 
substantial  amount  of  the  outstanding 
votes  entitled  to  be  cast  on  any  matter. 
This  provision  and  other  related 
provisions  relating  to  notice  and  rule 
filing  requirements  with  respect  to  any 
Person  that  acquires  certain  Percentage 
Interest  levels  in  Maple  Merger  Sub 
will  serv'e  to  protect  the  integrity  of 
ISE’s  self-regulatory  responsibilities  and 
the  SEC’s  oversight  responsibilities. 

Ownership  Limitations  of  Members  and 
Changes  in  Ownership 

Under  Section  7.2(a)  of  the  LLC 
Agreement,  no  Person  (other  than  the 
Sole  Member),  either  alone  or  together 
with  its  Related  Persons,  at  any  time, 
may  own,  directly  or  indirectly,  of 

"’“Meniber(.s)”  means  the  Sole  Member  and  all 
Additional  Members  admitted  pursuant  to  Section 
4.3(a).  LLC  Agreement  Section  2.1  “Definitions”. 

”  "Percentage  Interest"  shall  mean,  with  respect 
to  any  Member,  the  ratib  of  the  number  of  Common 
Interests  held  by  such  Member  to  the  total  of  all  of 
the  issued  and  outstanding  Common  Interests, 
expressed  as  a  percentage.  LLC  Agreement  Section 
2.1  "Definitions". 
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record  or  beneficially,  an  aggregate 
amount  of  Common  Interests  which 
would  result  in  more  than  twenty 
percent  (20%)  Percentage  Interest  level 
in  Maple  Merger  Sub  (the 
“Concentration  Limitation”). 

Section  7.2(b)  states  that  the 
Concentration  Limitation  shall  apply  to 
each  Person  (other  than  the  Sole 
Member)  unless  and  until:  (i)  Such 
Person  shall  have  delivered  to  the  Sole 
Member  and  ISE  a  notice  in  writing,  not 
less  than  45  days  (or  such  shorter  period 
as  the  Sole  Member  and  ISE  shall 
expressly  consent  to)  prior  to  the 
acquisition  of  any  Common  Interests 
that  would  cause  such  Person  (either 
alone  or  together  with  its  Related 
Persons)  to  exceed  the  Concentration 
Limitation,  of  such  Person’s  intention  to 
acquire  such  ownership;  (ii)  the  Sole 
Member  and  ISE  shall  each  have 
consented  to  expressly  permit  such 
ownership;  and  (iii)  such  waiver  shall 
have  been  filed  with,  and  approved  by, 
the  SEC  under  Section  19(b)  of  the 
Exchange  Act  and  shall  have  become 
effective  thereunder. 

Section  7.2(c)  states  that  in  exercising 
their  discretion  under  Section  7.2(b),  the 
Sole  Member  and  ISE  shall  have 
determined  that  (i)  such  beneficial 
ownership  of  Common  Interests  by  such 
Person,  either  alone  or  together  with  its 
Related  Persons,  will  not  impair  the 
ability  of  the  Maple  Merger  Sub  and  ISE 
to  carry  out  its  functions  and  ' 
responsibilities,  including  but  not 
limited  to,  under  the  Exchange  Act  and 
is  otherwise  in  the  best  interests  of  the 
Maple  Merger  Sub,  its  Members  and 
ISE;  (ii)  such  beneficial  ownership  of 
Common  Interests  by  such  Person, 
either  alone  or  together  with  its  Related 
Persons,  will  not  impair  the  ability  of 
the  SEC  to  enforce  the  Exchange  Act; 

(iii)  neither,  such  Person  nor  its  Related 
Persons  are  subject  to  any  applicable 
“statutory  disqualification”  (within  the 
meaning  of  Section  3(a)(39)  of  the 
Exchange  Act);  and  (iv)  neither  such 
Person  nor  its  Related  Persons  is  an 
“Exchange  Member”  (as  such  term  is 
defined  in  the  Constitution  of  the  ISE). 

In  making  the  determinations  referred  to 
in  the  immediately  preceding  sentence, 
the  Sole  Member  and  ISE  may  impose 
such  conditions  and  restrictions  on  such 
Person  and  its  Related  Persons  owning 
any  Common  Interests  entitled  to  vote 
on  any  matter  as  the  Sole  Member  and 
ISE  may  each  deem  necessary, 
appropriate  or  desirable  in  furtherance 
of  the  objectives  of  the  Exchange  Act 
and  the  governance  of  Maple  Merger 
Sub.  ' 

Beginning  after  Commission  approval 
of  this  proposed  rule  change.  Maple 
Merger  Sub  shall  provide  the 


Commission  with  written  notice  ten  (10) 
days  prior  to  the  closing  date  of  any 
transaction  that  results  in  a  Person’s 
Percentage  Interest,  alone  or  together 
with  any  Related  Persons,  meeting  or 
crossing  the  threshold  level  of  5%  or  the 
successive  5%  Percentage  Interest  levels 
of  10%  and  15%. 

ISE  believes  that  these  provisions 
provide  the  Commission  with  the 
authority  to  review  and  subject  to  public 
comment  any  substantial  transfer  of 
ownership  that  may  have  the  potential 
to  affect  ISE’s  regulatory  responsibilities 
regarding  the  Facility. 

ISE  believes  that  these  transfer 
restrictions,  together  with  the  Voting 
Limitation  and  Concentration 
Limitation,  are  adequately  designed  to 
prohibit  any  Person,  either  alone  or  with 
its  Related  Persons,  from  having  the 
power  to  control  a  substantial  number  of 
outstanding  votes  entitled  to  be  cast  on 
any  matter,  and  more  importantly,  that 
may  be  adverse  to  ISE’s  regulatory 
oversight  responsibilities.  Moreover,  ISE 
believes  that  these  provisions  serve  to 
protect  the  integrity  of  ISE’s  and  the 
Commission’s  regulatory  oversight 
responsibilities  and  allows  the 
Commission  to  review  the  acquisition  of 
substantial  ownership  or  voting  power 
by  any  Person. 

Regulatory  Jurisdiction  Over  Sole 
Member 

ISE  will  regulate  Maple  Merger  Sub  as 
an  operator  of  a  facility  of  the  Exchange. 
ISE  has  responsibility  under  the 
Exchange  Act  for  the  Facility.  The  Sole 
Member  of  Maple  Merger  Sub,  as  owner 
and  operator  of  the  Facility,  will  also  be 
subject  to  the  SEC’s  jurisdiction.  In  this 
regard.  Section  10.2  of  the  LLC 
Agreement  provides  that  the  Sole 
Member  acluiowledges  that  to  the  extent 
that  they  are  related  to  the  business  of 
Maple  Merger  Sub  or  the  Facility,  the 
books,  records,  premises,  officers, 
directors,  agents  and  employees  of  the 
Sole  Member  shall  be  deemed  to  be  the 
books,  records,  premises,  officers, 
directors,  agents  and  employees  of  ISE 
for  purposes  of  and  subject  to  oversight 
pursuant  to  the  Exchange  Act. 
Furthermore,  the  books,  records, 
premises,  officers,  directors,  agents  and 
employees  of  Maple  Merger  Sub  shall  be 
deemed  to  be  the  books,  records, 
premises,  officers,  directors,  agents  and 
employees  of  the  ISE  for  purposes  of 
and  subject  to  oversight  pursuant  to  the 
Exchange  Act.  In  addition,  the  books 
and  records  of  Maple  Merger  Sub  will 
be  kept  within  the  U.S.^^ 

Section  10.3(a)  requires  that 
confidential  information  pertaining  to 


LLC  Agreement,  Section  10.2(a). 


Maple  Merger  Sub,  the  Facility  or  the 
self-regulatory  function  of  ISE 
(including  but  not  limited  to 
disciplinary  matters,  trading  data, 
trading  practices  and  audit  information) 
contained  in  the  books  and  records  of 
Maple  Merger  Sub  shall:  (i)  Not  be  made 
available  to  any  Persons  (other  than  as 
provided  in  the  next  sentence)  other 
than  to  those  officers,  directors, 
employees  and  agents  of  the  Maple 
Merger  Sub  that  have  a  reasonable  need 
to  know  the  contents  thereof;  (ii)  be 
retained  in  confidence  by  the  Maple 
Merger  Sub  and  the  officers,  directors, 
employees  and  agents  of  the  Maple 
Merger  Sub;  and  (iii)  not  be  used  for  any 
commercial  purposes.  Nothing  in  the 
LLC  Agreement  shall  be  interpreted  as 
to  limit  or  impede  the  rights  of  the 
Commission  to  access  and  examine  such 
confidential  information  pursuant  to  the 
federal  securities  laws  and  the  rules  and 
regulations  thereunder,  or  to  limit  or 
impede  the  ability  of  officers,  directors, 
employees  or  agents  of  Maple  Merger 
Sub  to  disclose  such  confidential 
information  to  the  Commission. 

ISE  believes  that  these  provisions 
would  help  to  ensure  the  Sole  Member 
and  Maple  Merger  Sub’s  books  and 
records  by  the  Commission  and,  to  the 
extent  the  Sole  Member  and  Maple 
Merger  Sub’s  books  and  records  relate  to 
the  operation  or  administration  of  the 
Facility  would  help  enable  the 
Commission  to  carry  out  its  regulatory 
responsibilities  regarding  Maple  Merger 
Sub. 

Under  Section  10.2(c)  of  the  LLC 
Agreement,  Maple  Merger  Sub,  its 
Members,  the  Facility  and  officers, 
directors,  agents,  and  employees  of 
Maple  Merger  Sub  and  its  Members 
irrevocably  submit  to  the  jurisdiction  of 
the  U.S.  federal  courts,  the  Commission 
and  ISE,  for  the  purposes  of  any  suit, 
action  or  proceeding  pursuant  to  the 
U.S.  federal  securities  laws,  the  rules  or 
regulations  thereunder,  directly  arising 
out  of,  or  relating  to.  Maple  Merger  Sub 
or  the  Facility  activities  or  Section  10.2 
of  the  LLC  Agreement  (except  that  such 
jurisdictions  shall  also  include 
Delaware  for  any  such  matter  relating  to 
the  organizational  or  internal  affairs  of 
Maple  Merger  Sub),  and  waives,  and 
agrees  not  to  assert  by  way  of  motion, 
as  a  defense  or  otherwise  in  any  such 
suit,  action  or  proceeding,  any  claims 
that  it  is  not  personally  subject  to  the 
jurisdiction  of  the  Commission,  that  the 
suit,  action  or  proceeding  is  an 
inconvenient  forum  or  that  the  venue  of 
the  suit,  action  or  proceeding  is 
improper,  or  that  the  subject  matter 


’^LLC  Agreement.  Section  10.3. 
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hereof  may  not  be  enforced  in  or  by 
such  courts  or  agency. 

Under  Section  10.2(d)  of  the  LLC 
Agreement,  Maple  Merger  Sub,  its 
Members,  the  Facility  and  officers, 
directors,  agents,  and  employees  of 
Maple  Merger  Sub  and  its  Members 
agree  to  comply  with  the  federal 
securities  laws  and  the  rules  and 
regulations  thereunder  and  shall 
cooperate  with  ISE  pursuant  to  its 
regulatory  authority  and  the  provisions 
of  the  LLC  Agreement  and  the 
Commission;  and  to  engage  in  conduct 
that  fosters  and  does  not  interfere  with 
ISE’s  ability  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  Persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities;  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

Section  10.2(e)  provides  that  Maple 
Merger  Sub  and  each  Member  shall  take 
such  action  as  is  necessary  to  ensure 
that  Maple  Merger  Sub’s  and  such 
Member’s  officers,  directors  and 
employees  consent  in  writing  to  the 
application  to  them  of  the  applicable 
provisions  of  Section  10.2(b),  (c)  and 
(d),  as  applicable,  with  respect  to  their 
Maple  Merger  Sub-related  activities. 

The  Exchange  believes  that  these 
provisions  will  serve  as  notice  to  the 
Sole  Member  and  Maple  Merger  Sub 
that  they  will  be  subject  to  the 
jurisdiction  of  the  U.S.  federal  courts, 
the  Commission  and  the  ISE.  It  is 
imperative  that  regulatory  cooperation 
is  assured  from  the  Sole  Member,  Maple 
Merger  Sub  and  the  Facility,  regardless 
of  their  business  location,  country  of 
domicile  or  other  circumstance  which 
the  Commission  may  deem  to  have  the 
potential  to  be  adverse  to  the  regulatory 
responsibilities  and  interests  of  the  ISE. 
the  Commission,  or  the  U.S.  federal 
courts.  Accordingly,  these  provisions 
ensure  that,  should  an  occasion  arise 
that  requires  regulatory  cooperation  or 
jurisdictional  submission  from  the  Sole 
Member  or  Maple  Merger  Sub;  such 
party’s  cooperation  will  be  forthcoming 
and  uncontested. 

Fair  Representation  of  Trading 
Participants,  or  EAMs 

ISE  believes  that  the  Maple  Merger 
Sub  company  structure  assures  the  fair 
representation  of  ISE  Members,  its 
trading  participants,  in  the  selection  of 
its  directors  and  administration  of  its 
affairs,  and  satisfies  Commission 


requirements  in  that  one  or  more 
directors  shall  be  representative  of 
issuers  and  investors  and  not  be 
associated  with  a  member  of  the 
exchange,  broker,  or  dealer. 

In  order  to  exercise  trading  privileges 
on  ISE  Stock,  a  broker-dealer  must  be  an 
approved  EAM  of  ISE.  There  is  only  one 
type  of  EAM  membership  for  both 
options  trading  on  ISE  and  equities 
trading  on  ISE  Stock.  When  an  applicant 
is  approved  under  ISE  rules  as  an  EAM, 
the  member  is  issued  an  EAM  Exchange 
Right.  Under  the  ISE  Constitution, 
holders  of  EAM  Exchange  Rights,  or 
EAMs,  have  the  right  to  elect  two 
members  (the  “EAM  Directors”)  of  the 
Board  of  Directors  of  ISE  (the  “ISE 
Board”).  Nominees  for  election  to  the 
ISE  Board  to  serve  as  Industry  Directors, 
including  EAM  Directors,  are  currently 
made  by  the  Exchange’s  Nominating 
Committee,  which  is  not  a  committee  of 
the  ISE  Board,  and  is  comprised  of 
representatives  of  the  holders  of  each 
EAM  Exchange  Right.  ISE  Members  also 
may  nominate  Industry  Director 
candidates  for  election  to  the  ISE  Board 
by  petition.  Accordingly,  since  trading 
participants  on  ISE  Stock  must  be 
EAMs,  and  since  EAMs  have  the  right 
to  elect  EAM  Directors  of  the  ISE  Board, 
the  ISE  believes  that  ISE  Stock  trading 
participants  are  fairly  represented  on 
the  ISE  Board. 

DE  Operating  Agreement 

As  discussed  above.  Direct  Edge  will 
be  the  sole  owner  of  Maple  Merger  Sub, 
and  Maple  Merger  Sub  will  operate  the 
Facility  as  a  facility  of  ISE.  Because  the 
Facility  will  be  a  facility  of  ISE,  ISE  will 
have  regulatory  responsibility  under  the 
Exchange  Act  for  the  Facility.  Because 
Direct  Edge  is  the  sole  owner  of  the 
operator  of  the  ISE’s  Facility,  the  DE 
Operating  Agreement  will  include 
certain  provisions  that  are  designed  to 
preserve  the  independence  of  the  ISE’s 
self-regulatory  function  with  respect  to 
the  Facility,  enable  the  Facility  to 
operate  in  a  manner  that  complies  with 
the  federal  securities  laws,  including  the 
objectives  of  Section  6(b)  and  19(g)  of 
the  Exchange  Act  and  facilitate  the 
ability  of  the  Exchange  and  the 
Commission  to  fulfill  their  regulatory 
and  oversight  obligations  over  the 
Facility  under  the  Exchange  Act. 

For  example.  Section  7.7  of  the  DE 
Operating  Agreement  which  contains 
provisions  requiring  supermajority  and 
majority  votes  of  the  Board  of  Directors 
of  Direct  Edge  in  connection  with 
certain  activities  that  could  apply  to  the 
ISE  as  the  entity  with  regulatory 
responsibility  for  the  Facility,  provides 
that  nothing  in  Section  7.7  will  be 
applicable  where  the  application  of  the 


provision  would  interfere  with  the 
effectuation  of  any  decisions  by  the  ISE 
Board  relating  to  its  regulatory  functions 
(including  disciplinary  matters)  or  the 
structure  of  the  market  ISE  regulates  or 
would  interfere  with  the  ability  of  ISE 
to  carry  out  its  responsibilities  under 
the  Exchange  Act  as  determined  by  the 
ISE  Board,  which  functions  or 
responsibilities  include  the  ability  of  the 
ISE  as  a  self-regulatory  organization  to 
prevent  fraudulent  and  manipulative 
acts  and  practices;  promote  just  and 
equitable  principles  of  trade;  foster 
cooperation  and  coordination  with 
Persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  protect 
investors  and  the  public  interest.  In 
addition,  Section  7.7(i)  provides  that  a 
member  of  Direct  Edge  may  transfer  its 
ownership  interest  without  the  approval 
of  the  Direct  Edge  Board  or  any 
members  of  Direct  Edge  if  such  transfer 
is  required  to  comply  with  the 
requirements  of  a  governmental  entity 
or  any  self-regulatory  organization. 

The  DE  Operating  Agreement  also 
includes  ownership  and  voting 
limitations.  For  example.  Section  12.1  of 
the  DE  Operating  Agreement  relates  to 
ownership  and  voting  concentration 
limitations  and  provides  that  no  Person, 
either  alone  or  together  with  its  Related 
Persons  (as  defined  in  the  DE  Operating 
Agreement):  (i)  May  own,  directly  or 
indirectly,  of  record  or  beneficially, 
equity  units  of  the  Sole  Member 
representing  in  the  aggregate  a 
percentage  interest  of  more  than  40%; 

(ii)  may,  if  they  are  a  holder  of  EAM 
Rights  (as  defined  in  the  LLC 
Agreement),  own,  directly  or  indirectly, 
of  record  or  beneficially,  equity  units  of 
the  Sole  Member  representing  in  the 
aggregate  a  percentage  interest  of  more 
than  20%;  and  (iii)  may,  directly, 
indirectly  or  pursuant  to  any  voting 
trust,  agreement,  plan  or  other 
arrangement,  vote  or  cause  the  voting  of 
equity  units  or  give  any  consent  or 
proxy  with  respect  to  equity  units  of  the 
Sole  Member  representing  a  percentage 
interest  of  more  than  20%,  nor  may  they 
enter  into  any  agreement,  plan  or  other 
arrangement  with  any  other  Person, 
either  alone  or  together  with  Related 
Persons,  under  circumstances  that 
would  result  in  the  equity  units  that  are 
subject  to  such  agreement,  plan  or  other 
arrangement  not  being  voted  on  any 
matter  or  matters  or  any  proxy  relating 
thereto  being  withheld,  where  the  effect 
of  such  agreement,  plan  or  other 
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arrangement  would  be  to  enable  any 
Person,  either  alone  or  together  with 
their  Related  Persons,  to  vote,  possess 
the  right  to  vote  or  cause  the  voting  of 
equity  units  of  the  Sole  Member  that 
would  represent  a  percentage  interest  of 
more  than  20%.  The  concentration 
limitations  set  forth  in  Section  12.1  of 
the  DE  Operating  Agreement  do  not 
apply  to  ISE  Holdings  for  so  long  as  ISE 
is  a  wholly  owned  subsidiary  of  ISE 
Holdings.  The  limitations  set  forth  in  (i) 
and  (iii)  above  may  be  waived  by  the 
hoard  of  managers  of  the  Sole  Member 
by  amendment  to  the  DE  Operating 
Agreement  adopted  hy  the  board  of 
managers  if,  in  connection  with  the 
adoption  of  such  amendment,  the  hoard 
adopts  a  resolution  stating  that  that  the 
board  has  determined  that  the 
amendment:  (i)  Will  not  impair  the 
ability  of  ISE  to  carry  out  its  functions 
and  responsibilities  under  the  Exchange 
Act  and  the  rules  and  regulations 
thereunder,  (ii)  is  otherwise  in  the  best 
interests  of  the  Sole  Member  and  its 
members  and  the  Maple  Merger  Sub; 
and  (iii)  will  not  impair  the  ability  of 
the  SEC  to  enforce  the  Exchange  Act 
and  the  rules  and  regulations 
thereunder.  Such  amendment  shall  not 
be  effective  unless  it  is  filed  with  and 
approved  by  the  SEC.  In  making  the 
determinations  referred  to  in  Section 
12.1(b),  the  board  of  managers  of  the 
Sole  Member  may  impose  on  the  Person 
in  question  and  its  Related  Persons  such 
conditions  and  restrictions  as  it  may  in 
its  sole  discretion  deem  necessary, 
appropriate  or  desirable  in  furtherance 
of  the  objectives  of  the  Exchange  Act, 
and  the  rules  under  the  Exchange  Act, 
and  the  governance  of  the  Maple  Merger 
Sub.  . 

The  DE  Operating  Agreement  contains 
a  number  of  provisions  designed  to 
ensure  that  ISE  has  sufficient  access  to 
the  hooks  and  records  of  the  Sole 
Member.  For  example.  Section  11.2  of 
the  DE  Operating  Agreement  relates  to 
access  to  and  preservation  of 
confidentiality  of  the  books  and  records 
and  other  confidential  information  and 
provides  that  the  books,  records, 
premises,  officers,  managers,  agents  and 
employees  of  the  Sole  Member  shall  be 
deemed  to  be  the  books,  records, 
premises,  officers,  managers,  agents  and 
employees  of  ISE  to  the  extent  that  they 
are  related  to  the  operation  or 
administration  of  Maple  Merger  Sub  for 
piuposes  of  and  subject  to  oversight 
pursuant  to  the  Exchange  Act. 
Furthermore,  for  as  long  as  the  Sole 
Member  controls,  directly  or  indirectly. 
Maple  Merger  Sub,  the  books  and 
records,  as  well  as  any  confidential 
information  of  the  Maple  Merger  Sub 


relating  to  the  self  regulatory  function  of 
the  ISE,  shall  be  subject  at  all  times  to 
inspection  and  copying  by  the  SEC  and 
ISE  provided  that  such  books  and 
records  are  related  to  the  operation  or 
administration  of  Maple  Merger  Sub. 
Section  11.2  of  the  DE  Operating 
Agreement  also  provides  for  the 
confidentiality  of  all  books  and  records 
of  the  Maple  Merger  Sub  that  reflect 
confidential  information  pertaining  to 
the  self  regulatory  function  of  ISE  and 
that  such  books  and  records  shall  not  be 
used  for  any  non-regulatory  purposes. 

The  DE  Operating  Agreement  contains 
a  number  of  provisions  specifically 
related  to  the  SRO  function.  For 
example.  Section  14.1  of  the  DE 
Operating  Agreement  provides  that  the 
managers,  officers,  employees  and 
agents  of  the  Sole  Member  shall  not  take 
any  actions  that  would  interfere  with 
the  effectuation  of  any  decisions  hy  ISE 
in  its  capacity  as  an  SRO  relating  to  its 
regulatory  functions  (including 
disciplinary  matters)  or  which  would 
interfere  with  the  ability  of  ISE  in  its 
capacity  as  an  SRO  to  carry  out  its 
responsibilities  under  the  Exchange  Act. 
Section  14.2  of  the  DE  Operating 
Agreement  provides  that  the  Sole 
Member  shall  cooperate  with  the  SEC 
and  ISE,  as  applicable,  pursuant  to  and 
to  the  extent  of  their  respective 
regulatory  authority.  The  officers, 
managers,  employees  and  agents  of  the 
Sole  Member  additionally  are  deemed  to 
agree  to:  (i)  Comply  with  the  U.S. 
federal  securities  laws  and  the  rules  and 
regulations  thereunder  and  (ii) 
cooperate  with  the  SEC  and  ISE  in 
respect  of  the  SEC’s  oversight 
responsibilities  regarding  Maple  Merger 
Sub  and  ISE  and  the  self-regulatory 
functions  and  responsibilities  of  ISE. 
Section  14.3  of  the  DE  Operating 
Agreement  provides  that  the  Sole 
Member  and  its  officers,  managers, 
employees  and  agents,  by  virtue  of  their 
acceptance  of  such  position,  shall  be 
deemed  to  irrevocably  submit  to  the 
jurisdiction  of  the  United  States  federal 
courts,  the  SEC  and  ISE,  as  applicable, 
for  the  purposes  of  any  suit,  action  or 
proceeding  pursuant  to  the  U.S.  federal 
securities  laws  and  the  rules  and 
regulations  thereunder  arising  out  of,  or 
relating  to,  the  activities  of  Maple 
Merger  Sub,  and  by  virtue  of  their 
acceptance  of  any  such  position,  shall 
be  deemed  to  waive,  and  agree  not  to 
assert  by  way  of  motion,  as  a  defense  or 
otherwise  in  any  such  suit,  action  or 
proceeding,  any  claims  that  it  or  they 
are  not  personally  subject  to  the 
jurisdiction  of  the  United  States  federal 
courts,  the  SEC  or  ISE  that  the  suit, 
action  or  proceeding  is  an  inconvenient 


forum  or  that  the  venue  of  the  suit, 
action  or  proceeding  is  improper,  or  that 
the  subject  matter  of  that  suit,  action  or 
proceeding  may  not  be  enforced  in  or  by 
such  courts  or  agency.  The  Sole  Member 
and  its  officers,  managers,  employees 
and  agents  also  agree  that  they  will 
maintain  an  agent,  in  the  United  States, 
for  the  service  of  process  of  a  claim 
arising  out  of,  or  relating  to,  the 
activities  of  Maple  Merger  Sub,  and 
agree  to  notify  the  other  parties  hereto 
of  the  name  and  address  of  such  agent. 

Finally,  the  DE  Operating  Agreement 
contains  provisions  designed  to  ensure 
that  any  changes  to  the  DE  Operating 
Agreement  be  first  reviewed  by  ISE  to 
determine  whether  such  change  must  be 
filed  with  the  SEC.  For  example.  Section 
15.2  of  the  DE  Operating  Agreement 
provides  that  before  any  amendment  to 
any  provision  of  the  DE  Operating 
Agreement  shall  be  effective,  such 
amendment  shall  be  submitted  to  ISE 
and  if  ISE  determines  that  such 
amendment  must  be  filed  with,  or  filed 
with  and  approved  by,  the  SEC  before 
the  amendment  may  be  effective  under 
Section  19  of  the  Exchange  Act  and  the 
rules  promulgated  under  the  Exchange 
Act  or  otherwise,  then  the  proposed 
amendment  to  the  DE  Operating 
Agreement  shall  not  be  effective  until 
filed  with,  or  filed  with  and  approved 
by,  the  SEC,  as  the  case  may  be. 

ISE  Holding’s  Certificate  of 
Incorporation  and  Bylaws 

The  Exchange  proposes  to  amend 
certain  provisions  of  the  Certificate  of 
Incorporation  and  Bylaws  (together  the 
“Corporate  Documents”)  of  ISE 
Holdings  in  connection  with  the 
contemplated  ownership  and  operation 
of  two  (2)  national  securities  exchanges 
by  Direct  Edge.  As  a  result  of  ISE 
Holdings  owning  a  31.54%  equity 
interest  in  Direct  Edge  and  possessing 
certain  contractual  rights  and 
obligations  with  respect  to  Direct  Edge, 
ISE  Holdings  may,  in  the  future,  control, 
indirectly  subsidiary  exchanges  of 
Direct  Edge.  Accordingly,  the  Exchange 
proposes  to  broaden  certain  references 
that  are  currently  limited  to  ISE  (the 
sole  registered  national  securities 
exchange  controlled  by  ISE  Holdings)  to 
cover  these  two  contemplated  Direct 
Edge  subsidiary  exchanges.  Thus,  the 
Exchange  proposes  to  replace  certain 
references  to  ISE  with  each  “Controlled 
National  Securities  Exchange.”  These 
references  appear  in  the  ownership  and 
voting  limitations  sections  of  the 
Corporate  Documents,  as  well  as  other 
miscellaneous  sections,  including,  but 
not  limited  to,  the  confidentiality 
section,  the  books  and  records  section. 
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the  compliance  with  laws  section  and 
the  amendments  section. 

ISE  Rules 

The  Exchange  proposes  to  amend  the 
language  in  Rule  312  (Limitation  on 
Affiliation  between  the  Exchange  and 
Members)  to  reflect  that  this  provision 
now  covers  Maple  Merger  Sub,  as  an 
operator  of  the  Facility. 

Subsequent  to  the  effectuation  of  the 
transactions  discussed  above,  ISE 
Holdings  will  have  a  31.54%  equity 
interest  in  Direct  Edge,  which  wholly 
owns  and  operates  Direct  Edge  ECN  LLC 
(“DE  ECN”)  which  displays  its  quotes 
on  ISE.  DE  ECN  currently,  and  will 
continue  to  after  the  transactions  are 
effected,  routes  orders  into  ISE  Stock. 
Due  to  the  combination  of  ISE  Holdings 
owning  a  31.54%  equity  interest  in  DE 
ECN’s  parent  company.  Direct  Edge,  and 
DE  ECN  routing  orders  into  ISE  Stock, 
DE  ECN  will  be  deemed  to  be  a  facility 
of  ISE,  as  that  term  is  defined  in  Section 
3(a)(2)  of  the  Exchange  Act. 

Furtherrupon  closing  of  the 
transaction,  ISE  and  Maple  Merger  Sub 
will  be  affiliated  with  DE  ECN,  which  is 
a  member  of  ISE  and  a  wholly  owned 
subsidiary  of  Direct  Edge. 

Recognizing  that  the  Commission  has 
previously  expressed  concern  regarding 

(1)  the  potential  for  conflicts  of  interest 
in  instances  where  an  exchange  is 
affiliated  with  one  of  its  members,  and 

(2)  the  potential  for  informational 
advantages  that  could  place  an  affiliated 
member  of  an  exchange  at  a  competitive 
advantage  vis-a-vis  the  other  non- 
affiliated  members,  ISE  proposes  to 
amend  Rule  312  to  permit  the  proposed 
affiliation  subject  to  several  conditions 
and  limitations. 

Accordingly,  the  Exchange  is 
proposing  to  adopt  subsection  (b)  to 
Rule  312  to  require  that  for  so  long  as 
the  Exchange  is  affiliated  with  DE  ECN 
or  DE  ECN  is  a  facility  of  the 
Exchange:  (1)  Financial  Industry 
Regulatory  Authority  (“FINRA”),  a  self- 
regulatory  organization  unaffiliated  with 
the  Exchange  or  any  of  its  affiliates,  will 
carry  out  oversight  and  enforcement 
responsibilities  as  the  designated 
examining  authority  designated  by  the 
Commission  pursuant  to  Rule  17d-l  of 
the  Exchange  Act  with  the 
responsibility  for  examining  DE  ECN  for 
compliance  with  applicable  financial 
responsibility  rules;  (2)  the  Exchange 
shall  contract  with  a  non-affiliated  self- 
regulatory  organization  to  regulate  and 
oversee  the  activities  of  DE  ECN, 

’■*  E-mail  from  Joseph  W.  Ferrarro  III,  Associated 
General  Counsel,  Exchange,  to  Heidi  Pilpel, 
Attorney,  Division  of  Trading  and  Markets, 
Commission,  dated  November  7,  2008. 


pursuant  to  Rule  17d-2  under  the  , 
Exchange  Act;  (3)  the  Exchange  shall 
provide  said  non-affiliated  self- 
regulatory  organization  with 
information  regarding  all  exception 
reports,  alerts,  complaints,  trading 
errors,  cancellations,  investigations,  and 
enforcement  matters  (collectively, 
“Exceptions”)  in  which  DE  ECN  is 
identified  as  a  participant  that  has 
potentially  violatecLExchange  or  SEC 
rules,  in  an  easily  accessible  manner, 
and  said  non-affiliated  self-regulatory 
organization  shall  provide  a  report  to 
the  Exchange  quantifying  Exceptions  on 
not  less  than  a  quarterly  basis;  (4)  the 
Exchange,  on  behalf  of  Direct  Edge, 
shall  establish  and  maintain  procedures 
and  internal  controls  reasonably 
designed  to  ensure  that  DE  ECN  does 
not  develop  or  implement  changes  to  its 
systems  on  the  basis  of  nonpublic 
information  obtained  as  a  result  of  its 
affiliation  with  the  Exchange  until  such 
information  is  available  generally  to 
similarly  situated  members  of  the 
Exchange  in  connection  with  the 
provision  of  inbound  order  routing  to 
the  Exchange;  (5)  in  the  event  that  DE 
ECN  acts  as  an  introducing  broker  for 
subscribers  of  DE  ECN  who  are  not 
members  of  the  Exchange,  then  DE 
ECN’s  role  as  introducing  broker  is 
limited  to  its  role  as  introducing  broker 
to  DE  ECN;  (6)  DE  ECN  will  not  engage 
in  any  business  other  than  operating  as 
an  ECN  and  other  than  acting  as  an 
introducing  broker  as  described  above; 
(7)  the  affiliation  of  DE  ECN  is  subject 
to  the  conditions  set  forth  above  and  is 
granted  on  a  temporary  basis,  for  not 
longer  than  one  year  from  the  date  of 
Commission  approval  of  this  filing. 

The  Exchange  proposes  to  adopt 
subsection  (c)  of  ISE  Rule  2108  (Order 
Routing  and  Route  Out  Facility)  to 
expand  the  scope  of  the  rule  to  cover  DE 
ECN.  Specifically,  proposed  Rule 
2108(c),  requires  that  the  books,  records, 
premises,  officers,  directors,  agents,  and 
employees  of  the  DE  ECN,  as  a  facility 
of  the  Exchange,  shall  be  deemed  to  be 
the  books,  records,  premises,  officers, 
directors,  agents,  and  employees  of  the 
Exchange  for  purposes  of  and  subject  to 
oversight  pursuant  to  the  Exchange  Act. 
The  books  and  records  of  the  DE  ECN, 
as  a  facility  of  the  Exchange,  shall  be 
subject  at  all  times  to  inspection  and 
copying  by  the  Exchange  and  the 
Commission. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6  of  the 
Exchange  Act,^^  in  general,  and  with 

’5  15  U.S.C.  78f. 


Sections  6(b)(1)  and  (b)(5)  of  the 
Exchange  Act,^®  in  particular,  in  that  the 
proposal  enables  the  Exchange  and  the 
Facility  to  be  so  organized  as  to  have  the 
capacity  to  be  able  to  carry  out  the 
purposes  of  the  Exchange  Act  andlo 
comply  with  and  enforce  compliance  by 
members  and  persons  associated  with 
members  with  provisions  of  the 
Exchange  Act,  the  rules  and  regulations 
thereunder,  and  SRO  rules,  and  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will; 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 

'“15U.S.C.  78f(b)(l).  (5). 
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Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( w'w'w.sec.gov/rules/ 
sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ISE-2008-85  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2008-85.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
^  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-ISE-2CK)8-85  and  should  be 
submitted  on  or  before  December  8, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon. 

Acting  Secretary. 

[FR  Doc.  E8-27157  Filed  11-14-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58915;  File  No.  SR-Phlx- 
2008-68] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  NASDAQ 
OMX  PHLX,  Inc.  Relating  to  Settlement 
Values  and  Spot  Prices  for  Foreign 
Currency  Options 

November  6,  2008. 

Pursuant  ta  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
30,  2008,  NASDAQ  OMX  PHLX,  Inc. 
(“Phlx”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  On 
November  6,  2008,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Section 
19(b)(1)  of  the  Act  3  and  Rule  19b-4 
thereunder,'*  proposes  to  modify  the 
definition  of  the  closing  settlement 
value  for  foreign  currency  options 
traded  on  the  Exchange  (“FCOs”). 

The  text  of  the  proposed  rule  change 
is  available  on  the  Exchange’s  Web  site 
at  http:/ /wtx'w.phlx.com/regulatory/ 
reg_rulefilings.aspx. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


'  15  U.S.C.  78s(b)(l). 
2  17CFR  240.19l>-4. 
M5  U.S.C.  78s(b)(l). 
■'17CFR240.19b-4. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  indicate  that  the  spot  price 
at  12:00;00  Eastern  Time  (noon)  on  the 
last  trading  day  prior  to  expiration  will 
be  the  closing  settlement  value  for  FCOs 
instead  of  the  Noon  Buying  Rate. 

The  Exchange  currently  uses  the 
Noon  Buying  Rate,  which  it  receives 
from  the  Federal  Reserve  Bank  of  New 
York  (the  “New  York  Fed”),^  for  the 
purposes  of  setting  the  closing 
settlement  values  of  the  Australian 
dollar*,  the  Euro,  the  British  pound,  the 
Canadian  dollar,  the  Swiss  franc  and  the 
Japanese  yen.  Going  forward,  the  closing 
settlement  value  for  FCOs  will  be  the 
spot  price  at  12:00:00  Eastern  Time 
(noon)  on  the  last  trading  day  prior  to 
expiration. 

By  way  of  background,  for  all 
currencies  underlying  FCOs  trading  on 
the  Exchange,  it  disseminates  closing 
(final)  settlement  values  on  its  Web  site, 
and  disseminates  modified  spot  prices 
over  the  facilities  of  the  Consolidated 
Tape  Association  (“CTA”)  at  least  once 
every  fifteen  seconds  while  the 
Exchange  is  open  for  trading.®  Spot 
prices  are  FCO  quotations  obtained  by 
the  Exchange  from  a  foreign  currency 
price  quotation  dissemination  system 
selected  by  the  Exchange.^  The 
Exchange  calculates  averages  of  bid  and 
ask  values  provided  by  Tenfore  Systems 
Limited  (“Tenfore”)  (the  “Tenfore 
Values”)  to  get  spot  prices  for  FCOs. 

The  Exchange  then  calculates  modified 
spot  prices  for  each  of  the  foreign 
currencies  underlying  its  FCOs  by 
applying  multipliers  to  the  spot  prices 
(100  for  the  British  pound,  the 
Australian  dollar,  the  Canadian  dollar 
and  the  Swiss  franc;  and  10,000  for  the  - 
Japanese  yen).  Because  the  Tenfore 
Values  are  expressed  in  foreign  currency 
units  per  U.S.  dollar  for  the  Japanese 
yen,  the  Canadian  dollar  and  the  Swiss 
franc  (rather  than  in  U.S.  dollars  per 
unit  of  foreign  currency  as  for  other 


®On  October  2,  2007,  the  New  York  Fed 
announced  its  decision  to  discontinue  the 
publication  of  foreign  exchange  rates  such  as  the 
Noon  Buying  Rate  on  December  31,  2008.  given  the 
availability  of  alternate  market-based  sources  for 
these  rates.  The  Exchange  believes  that  other 
markets  that  trade  foreign  currency  options,  such  as 
for  example  the  International  Securities  Exchange 
("ISE”),  also  use  foreign  currency  rates  provided  by 
the  New  York  Fed.  See  ISE  Rule  2212. 

®See  Securities  Exchange  Act  Release  Nos.  55513 
(March  22,  2007),  72  FR  14636  (March  28,  2007) 
(SR-PhIx-2007-28)  and  56034  (July  10,  2007),  72 
FR  38853  (July  16,  2007)  (.SR-Phlx-2007-34). 

'•See  Phlx  Rule  1000(b)16. 


'M7  CFR  200.30-3(a)(12). 
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currencies  such  as  the  Euro),  in 
calculating  spot  market  prices  for  these 
three  currencies  the  Exchange  uses  the 
inverse  of  the  average  of  the  Tenfore 
Values  (that  is,  one  divided  by  the 
average  of  the  Tenfore  Values).” 

Settlement  Value 

Currently,  the  Exchange  uses  the 
Noon  Buying  Rate  for  the  closing 
settlement  value  of  the  Australian 
dollar,  the  Euro,  the  British  pound,  the 
Canadian  dollar,  the  Swiss  franc  and  the 
lapanese  yen.  The  closing  settlement 
value  for  options  on  the  Japanese  yen, 
the  Canadian  dollar  and  the  Swiss  franc 
is  an  amount  equal  to  one  divided  by 
the  day’s  announced  Noon  Buying  Rate, 
as  determined  by  the  New  York  Fed  on 
the  expiration  date,  rounded  to  the 
nearest  .0001  (except  in  the  case  of  the 
Japanese  yen  where  the  amount  is 
rounded  to  the  nearest  .000001).  If  the 
Noon  Buying  Rate  is  not  announced  by 
5  p.m.  eastern  time  on  expiration  day, 
the  closing  settlement  value  is  based 
upon  the  most  recently  announced 
Noon  Buying  Rate,  unless  the  Exchange 
determines  to  apply  an  alternative 
closing  settlement  value  as  a  result  o^ 
extraordinary  circumstances. 

Going  forward,  the  closing  settlement 
value  for  FCOs  will  be  the  spot  price  at 
12:00:00  Eastern  Time  (noon)  on  the  last 
trading  day  prior  to  expiration  as 
calculated  by  the  supplier  of  the  data,^ 
and  the  Exchange  will  no  longer  need  to 
calculate  an  average  of  the  Tenfore 
Values  nor  calculate  inverse  values  for 
the  Japanese  yen,  the  Canadian  dollar 
and  the  Swiss  franc  to  get  proper  spot 
prices. 


"The  Exchange  now  gets  Tenfore  Values  from 
Thomson  Financial  LLC  (“Thomson")  and  uses 
them  to  calculate  spot  and  modified  spot  prices.  It 
is  expected  that  in  the  future  another  entity, 
QuoteMedia  Inc.  ("QuoteMedia”),  will  use  the 
Tenfore  Values  to  calculate  spot  prices  in  the  same 
way  that  the  Exchange  now  does,  and  will  provide 
the  spot  prices  to  NA.SDAQ  OMX  in  the  proper 
format  (already  inverted  for  the  Japanese  yen.  the 
Canadian  dollar,  and  the  Swiss  franc).  NASDAQ 
OMX  will  then  apply  the  relevant  multipliers  to  the 
spot  prices  to  calculate  modified  spot  prices.  As 
part  of  NASDAQ  OMX.  the  Exchange  will  have 
access  to  the  spot  prices  and  the  modified  spot 
prices  on  or  after  November  3,  2008.  and  will  no 
longer  need  to  perform  any  calculations  regarding 
them.  The  Exchange  will  continue  to  dis-seminate 
modified  spot  prices  over  the  facilities  of  the  CTA. 
or  through  one  or  more  major  market  data  vendors, 
at  least  once  every  fifteen  sei:onds  while  the 
Exchange  is  open  for  trading. 

Similarly  to  modified  spot  prices,  the  Exchange 
will  dis.smninate  settlement  values  over  the 
facilities  of  the  CTA  or  through  one  or  more  major 
market  data  vendors,  such  that  settlement  values 
should  be  available  to  users  at  the  same  time. 

’"The  Exchange  is  proposing  conforming  changes 
to  its  Rule  1079. 


2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  public  interest,  by 
enabling  the  Exchange  to  continue 
providing  closing  settlement  values  for 
FCOs  to  its  customers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  i”  and  Rule  19b- 
4(11(6)  thereunder.’** 

The  Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes  that 
waiver  of  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  this  filing  allows 
the  Exchange  to  continue  providing 
FCO  data  (with  no  substantive  changes 
to  the  data  or  its  calculation)  to  public 
customers.  As  the  Exchange  is 
consolidating  certain  systems  with  other 
NASDAQ  OMX  Group  systems,  the 


”15  U.S.C.  78f(b). 

’M5  U.S.C.  78f(b)(5). 

15  U.S.C.  78s(b)(3)(A). 

’■*  17  CFR  240.19b-4(fl(6).  Rule  19b-4(0(6)  also 
requires  the  .self-regulatory  organization  to  give  the 
Commission  notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief  description  and  text 
of  the  proposed  rule  thange.  at  least  five  business 
days  prior  to  the  date  of  filing  of  the  propo.sed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commission.  Phlx  has  satisfied  the  five-day  pro¬ 
filing  requirement. 


Exchange  believes  that  waiving  the  30- 
day  operative  delay  will  allow  the 
Exchange  to  provide  FCO  data  in  the 
most  efficient  and  cost-effective  way, 
and  in  the  timeliest  manner,  to  the 
benefit  of  investors.  The  Exchange 
believes  that  on  or  after  November  3, 
2008,  when  the  Exchange  will  no  longer 
need  to  conduct  data  calculations, 
investors  should  find  that  they  are  able 
to  access  FCO  data  faster  and  at  times 
when  it  previously  would  not  be 
available.  Accordingly,  the  Commission 
designates  the  proposal  to  be  operative 
upon  filing  with  the  Commission.*" 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://n'ww.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-Phlx-2008-68  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2008-68.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://n•\^'^v.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


'"For  purposes  only  of  waiving  the  30-day 
operative  delay  of  this  proposal,  the  Commission 
has  considered  the  proposed  rule’s  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 
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proposed  rule  change  between. the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  the  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-Phlx- 
2008-68  and  should  be  submitted  on  or 
before  December  8,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.!® 

Florence  E.  Harmon. 

Acting  Secretary. 

[FR  Doc.  E8-27139  Filed  11-14-08;  8:45  am] 
BILUNG  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58901 ;  File  No.  SR-OCC- 
2008-06] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Stock  Loan/Hedge 
Program 

November  5,  2008. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),!  notice  is  hereby  given  that  on 
February  25,  2008,  The  Options  Clearing 
Corporation  (“OCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  and  on  October  7, 

2008,  amended  the  proposed  rule 
change  described  in  Items  I,  II,  and  III 
below,  which  items  have  “been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
mitigate  inconsistencies  that  may  result 
under  the  Stock  Loan/Hedge  Program. 


17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78s(b)(l). 


II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  helow,  of  the  most  significant 
aspects  of  these  statements. 2 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

OCC  has  decided  to  take  certain  steps 
to  provide  for  the  continued  growth  and 
development  of  its  Stock  Loan/Hedge 
Program  (“Program”).  These  include  (1) 
elimination  of  the  ability  of  clearing 
members  to  carry  stock  loan  and  borrow 
positions  without  depositing  risk 
margin  and  (2)  adjusting  the  amount  of 
required  risk  margin  where  stock  loan 
collateral  provided  by  the  borrower  to 
the  lender  exceeds  the  value  of  the 
borrowed  stock. 

Background  and  General  Description  of 
the  Proposed  Rule  Change. 

The  Program  is  provided  for  in  Article 
XXI  of  OCC’s  By-Laws  and  Chapter  XXII 
of  the  Rules.  It  provides  a  means  for 
OCC  clearing  members  to  submit  certain 
stock  loan/borrow  transactions  (“stock 
loan  transactions”)  to  OCC  for 
clearance.  The  stock  and  the  stock  loan 
collateral  move  through  the  facilities  of 
The  Depository  Trust  Company  from  the 
lending  clearing  member  (“lender”)  to 
the  borrowing  clearing  member 
(“borrower”),  and  vice-versa  when  the 
stock  is  returned,  in  the  same  way  that 
such  transactions  are  ordinarily 
effected.  Where  the  stock  loan 
transaction  is  submitted  to  OCC  for 
clearance,  however,  OCC  is  substituted 
as  the  lender  to  the  borrower  and  the 
borrower  to  the  lender.  Thereafter,  OCC 
guarantees  performance  of  the  stock 
loan  transaction  with  respect  to  delivery 
and  return  of  stock  and  collateral  and 
the  making  of  daily  mark-to-market 
payments  between  the  lender  and 
borrower,  which  are  effected  through 
OCC’s  cash  settlement  system. 

One  advantage  of  submitting  stock 
loan  transactions  to  OCC  is  that  the 
stock  loan  and  borrow  positions  then 
reside  in  the  clearing  member’s  options 
accounts  at  OCC  and  to  the  extent  that 


2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  hy  (XIC. 


they  offset  the  risk  of  options  positions 
carried  in  the  same  account,  may  reduce 
the  clearing  member’s  margin 
requirement  in  the  account.  OCC’s  risk 
is,  in  turn,  reduced  by  having  the 
benefit  of  the  hedge.  Nevertheless,  OCC 
currently  permits  qualified  clearing 
members  to  elect  to  submit  stock  loan 
and  borrow  transactions  to  OCC  on  a 
“margin  ineligible  basis,”  meaning  that 
the  positions  are  excluded  from  OCC’s 
margin  calculations  for  the  account 
containing  those  positions.  Margin- 
ineligible  stock  loan  and  borrow 
positions  do  not  reduce  the  margin 
requirement  for  the  account  to  reflect 
any  offsetting  value  they  might  have, 
nor  does  OCC  collect  additional  margin 
to  reflect  the  risk  of  those  positions.  The 
election  is  made  by  each  clearing 
member  on  an  account-by-account  basis 
so  that  all  stock  loan  and  borrow 
positions  in  a  particular  account  are 
carried  on  a  margin  ineligible  basis  or 
none  are.  In  order  to  carry  stock  loan 
and  borrow  positions  on  a  margin 
ineligible  basis,  a  clearing  member  must 
meet  heightened  standards  of 
creditworthiness  as  set  forth  in 
Interpretation  and  Policy  .06  under 
Section  1  of  Article  V  of  OCC’s  By-Laws. 

While  OCC  believes  that  the  current 
credit-based  risk  management  approach 
has  been  adequate  to  date  given 
historical  Program  activity  levels,  OCC 
also  believes  that  a  more  conservative 
approach  is  warranted  to  provide  for 
further  growth  of  the  Program  and 
greater  market  volatility.  OCC  therefore 
seeks  to  better  manpge  the  market  risk 
resulting  from  open  stock  loan  and 
borrow  positions  by  applying  its 
standard  margining  approach  to  all  such 
positions. 

Another  potential  exposure  that  OCC 
seeks  to  address  arises  from  the  stock 
loan  market  practice  of  requiring  the 
borrower  to  overcollateralize  a  position 
by  giving  the  lender  cash  collateral 
equal  to  102%  of  the  position’s  current 
market  value.  OCC’s  rules  provide  that 
OCC’s  guarantee  of  Program  transactions 
extends  to  the  full  value  of  the  collateral 
exchanged  as  part  of  a  stock  loan 
transaction.  Therefore,  if  a  lender  were 
to  fail,  even  if  the  stock  could  be  sold 
out  at  100%  of  the  marking  price,  the 
borrower  would  be  left  with  a  2% 
deficiency,  for  which  OCC  would  be 
liable.  Managing  this  potential  exposure 
will  be  accomplished  by  (a)  an 
additional  margin  charge  applied  to 
lenders  executing  stock  loans  at  102% 
in  an  amount  equal  to  the  2%  excess 
collateral  and  (b)  borrowers  receiving  a 
margin  credit  in  an  equal  amount.  These 
new  margin  charges/credits  are 
independent  of,  and  in  addition  to,  the 
risk  margin  determined  by  the 
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“STANS”  margining  system  that  will  be 
collected  and  maintained  from  both 
lenders  and  borrowers. 

In  connection  with  the  submission  of 
this  filing,  OCC  has  confirmed  with  the 
Commission  staff  that  the  proposed  rule 
change  would  not  have  adverse 
consequences  to  clearing  members 
under  Rule  15c3-l,  the  Commission’s 
net  capital  rule.^  Specifically,  where 
stock  loan/borrow  transactions  are 
submitted  to  OCC  for  clearance  through 
the  Program,  any  additional  amount  of 
margin  required  to  be  deposited  with 
OCC  as  a  result  of  such  transactions 
shall  be  treated  the  same  as  any  other 
portion  of  the  OCC  margin  deposit  and 
shall  therefore  not  constitute  an 
unsecured  receivable  and  shall  not  be 
required  to  be  deducted  from  net 
capital. 

In  order  to  minimize  any  potential 
disruptive  impact  associated  with  these 
changes  in  the  margin  treatment  of  stock 
loan  and  borrow  positions,  OCC  would 
utilize  two  initial  phase-in  periods. 
There  would  be  a  one-month  grace 
period  (beginning  from  the  date  of 
Commission  approval  of  this  rule  filing) 
before  the  changes  are  applied  to  any 
positions.  For  the  next  two  months,  all 
new  positions  must  be  submitted  on  a 
margin-eligible  basis  and  will  be  subject 
to  the  overcollateralization  provisions, 
but  positions  that  were  carried  on  a 
margin-ineligible  basis  as  of  the  date  of 
the  approval  order  will  not  be  required 
to  be  margined  or  subject  to  the 
overcollateralization  provisions.  After 
the  end  of  that  initial  three-month 
period,  all  stock  loan  and  borrow 
positions  in  all  accounts  would  be 
carried  on  a  margin-eligible  basis  and 
would  be  subject  to  the 
overcollateralization  provisions, 
regardless  of  when  the  positions  were 
established. 

Rule  Amendments  Applicable  to 
Changes  in  the  Program. 

OCC  proposes  the  following 
amendments  to  its  Rules  to  achieve  the 
above-referenced  initiative  and 
accommodate  and  facilitate  the 
continued  growth  and  development  of 
the  Program. 

1.  Margin  Requirements — Rule  601 

OCC  will  amend  Rule  601(e)  to 
eliminate  its  current  category  of 
“margin-ineligible”  accounts,  and 
instead  apply  its  standard  margining 
approach  to  all  Program  positions  using 
its  “STANS”  system.  This  change  will 
become  effective  three  months  following 
the  date  of  the  Commission’s  order 
approving  this  rule  filing.  In  addition,  a 


3  17  CFR  240.15c;-3-l. 


new  interpretation  .06  would  be  added 
to  Rule  601  setting  forth  the  additional 
margin  charges  and  credits,  and  the 
implementation  schedule,  applicable  to 
stock  loan  and  borrow  positions  that 
have  collateral  set  at  102%. 

2.  Instructions  to  the  Corporation — Rule 
2201 

Rule  2201(a)  is  proposed  to  be 
amended  to  provide  that,  with  respect  to 
standing  instructions  that  clearing 
members  provide  to  OCC,  the 
requirement  to  notify  OCC  of  the  fact 
that  the  clearing  member  is  approved  to 
maintain  stock  loan  positions  and  stock 
borrow  positions  in  its  accounts  on  a 
non-margined  basis,  and  the  account  or 
accounts  that  are  to  be  margin- 
ineligible,  shall  become  inapplicable 
three  months  from  the  SEC’s  approval 
order.  After  that  time,  OCC  will  have 
eliminated  the  ability  to  carry  any  stock 
loan  or  borrow  positions  on  a  “margin- 
ineligible”  basis. 

3.  Initiation  of  Stock  Loans — Rule  2202 

Rule  2202(f)  is  proposed  to  be 

amended  to  specify  that,  one  month 
after  the  Commission’s  approval  order, 
a  member  shall  not  be  able  to  submit 
new  stock  loan  transactions  to  OCC  for 
clearance  in  a  margin-ineligible  account. 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  the  Act  because  it 
is  designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
stock  loan  transactions,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  such  transactions,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  such  transactions,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  It  accomplishes  this 
purpose  by  applying  margin 
requirements  designed  to  enhance 
OCC’s  protection  against  the  risk  of 
carrying  stock  loan  and  borrow 
positions.  The  proposed  rule  change  is 
not  inconsistent  with  the  existing  rules 
of  OCC,  including  any  rules  proposed  to 
be  amended. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
material  burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 


- - -  I 

to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period; 

(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 

Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://w\vw.sec.gov/ 
rules/sro.shtml)  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-OCC-2008-06  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 

Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File  • 

Number  SR-OCC-2008-06.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\\'\\'\v.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 
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DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  OCC  and  on 
OCC’s  Web  site  at  http:// 
www.theocc.com/publications/ruIes/ 
proposed_changes/sr_occj08_06.pdf. 

All  comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
vou  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File  ■ 
Number  SR— OCC— 2008— 06  and  should 
be  submitted  on  or  before  December  8, 
2008. 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority."* 

Florence  E.  Harmon, 

Acting  Secretary'. 

[FR  Doc.  E8-27140  Filed  11-14-08;  8:45  am) 
BILLING  CODE  8011-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  6426] 

Establishment  of  an  Online  English 
Language  Program 

action:  Request  for  information. 

SUMMARY:  The  United  States  Department 
of  State’s  Bureau  of  Educational  and 
Cultural  Affairs  (ECA)  seeks  to  tap 
private  sector  ingenuity  and  capacity  by 
partnering  with  the  private  sector  to 
create  an  online  English  language 
Teaming  and  literacy  series  for 
economically  disadvantaged  youth 
outside  the  United  States  that  will  be 
made  available  without  charge.  Through 
English  learning  programs,  traditionally 
underserved  populations  will  gain 
access  to  diverse  sources  of  information, 
the  ability  to  participate  in  the  global 
marketplace,  and  a  better  understanding 
of  the  values  that  shape  responsible 
citizens  of  the  world. 

DATES:  The  Department  will  accept 
comments  from  the  public  up  to 
December  17,  2008. 

ADDRESSES:  You  may  submit  comments, 
identified  by  any  of  the  following 
methods: 

•  Persons  with  access  to  the  Internet 
may  view  this  notice  and  provide 
comments  by  going  to  the 
regulations.gov  Web  site  at:  http:// 
www.regulations.gov/index.cfm. 

•  Mail  (paper,  disk,  or  CD-ROM 
submissions):  U.S.  Department  of  State, 
Attn:  Ms.  Suzanne  Matula,  Office  of 


■*  17  CFR  200.30-3(a)(12). 


English  Language  Programs,  SA-44,  301 
4th  Street,  SW.,  Room  304  Washington, 
DC  20547. 

•  E-mail:  ExchangesDirect@state.gov. 
You  must  include  the  Title  in  the 
subject  line  of  your  message. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Matula,  Office  of  English 
Language  Programs,  (202)  453-8856; 
SA-44,  301  4th  Street,  SW.,  Room  304 
Washington,  DC  20547. 

SUPPLEMENTARY  INFORMATION:  This 
Request  for  Information  (RFI)  is  a 
general  solicitation  of  public  comments 
that  seeks  to  gather  input  as  to  the  best 
technical  platforms  and  delivery 
mechanisms  for  this  learning  series 
(whose  content  will  be  provided  by 
ECA)  and  to  determine  which  private 
sector  institutions  are  active  in  the 
development  and  integration  of  these 
platforms  and  mechanisms  and  which 
are  able  to  provide  these  platforms  free 
of  charge 

This  RFI  is  issued  solely  for 
information  and  planning  purposes  and 
does  not  constitute  a  Request  for 
Proposal  (RFP).  In  accordance  with  FAR 
15.209(c),  responses  to  this  RFI  are  not 
offers  and  will  not  be  accepted  by  the 
Government  to  form  a  binding  contract. 
The  Government  will  not  award  a 
contract  based  on  this  RFI,  nor  will  it 
pay  for  the  information  provided 
pursuant  to  this  RFI.  Responses  to  this 
RFI  will  be  treated  as  general 
information  only.  Responses  to  this  RFI 
will  not  be  returned. 

Background:  The  global  demand  for 
English  language  instruction  is  at  an  all 
time  high.  English  is  the  “entry  point” 
that  allows  people  to  participate  in  the 
increasingly  globalized  world  economy, 
access  diverse  sources  of  information, 
broadens  their  understanding  of 
democratic  traditions  and  contributes 
more  robustly  to  the  socio-economic 
prosperity  of  their  own  families, 
communities  and  societies.  In  much  of 
the  world,  demand  for  English  language 
instruction  far  outpaces  supply,  and 
available  instruction  is  often  far  beyond 
the  financial  means  of  the  average 
language  learner. 

The  United  States  Government  (USG), 
academia  and  business  leaders  have  a 
rare  opportunity  to  work  together  to 
help  the  world’s  estimated  2  billion 
individuals  desiring  to  learn  English  to 
master  this  universally-valued  skill. 
Developing  and  providing  a  new'  means 
of  gaining  English  language  skills  will 
be  a  powerful  way  for  the  USG  and 
private  sector  to  respond  to  what  is  both 
an  unprecedented  challenge  and 
opportunity. 

EGA  wishes  to  collaborate  w'ith  the 
best  of  U.S.  business,  NGO  and 


academic  communities  to  create  an 
online  English  language  literacy  and 
communication  series:  English  Access 
Online.  This  program  will  be  sponsored 
by  EGA’s  Office  of  English  Language 
Programs,  which  creates  and 
implements  high  quality,  targeted 
English  language  programs  overseas. 
More  information  on  these  programs  can 
be  found  at  http://exchanges.state.gov/ 
english  teaching/. 

Detail 

Goals  and  Parameters 

ECA  seeks  to  develop  a  compelling, 
technologically  innovative,  multi-media 
online  English  language  learning  and 
literacy  series  that  will  be  available  free 
of  charge  to  economically  disadvantaged 
youth  around  the  world.  The  typical 
user  has  been  defined  as  a  foreign 
secondary  school  student  with  little  or 
no  English  language  ability. 

We  seek  proposals  that  have  several 
or  all  of  the  following  characteristics: 

•  Free  and  oriented  to  self-study  so 
that  all  learners,  from  all  economic 
backgrounds  and  geographic  areas,  have 
access  and  opportunity. 

•  Designed  to  encourage  creative  and 
critical  thinking. 

•  Immersive,  to  allow'  interactive 
language  learning,  interpersonal 
connections  and  collaboration  among 
language  learners.  We  would  like  to 
consider  virtual  reality  and  3-D 
environments. 

•  Multi-level,  to  allow  progression 
from  a  novice-low'  level  to  an 
intermediate-high  level  of  proficiency. 

•  Designed  to  use  a  variety  of 
instructional  technologies  to  support 
diverse  learning  styles. 

•  Designed  to  monitor  and  record 
user  performance  and  select  appropriate 
learning  tasks  based  on  the  learner/ 
user’s  demonstrated  level  of  language 
proficiency. 

•  Designed  to  provide  automated 
assessment  and  user  performance 
tracking. 

•  Oriented  around  stories  or  themes 
that  highlight  American  culture  and 
values  to  provide  a  context  for  language 
learning,  encourage  critical  thinking, 
and  promote  mutual  understanding. 

•  Technologically  scalable,  so  that 
individuals  with  varying  levels  of 
telecommunications  infrastructure  and 
capacity,  and  available  hardware  can 
access  instruction. 

To  support  learner  autonomy  and 
linkages  across  different  national 
educational  programs,  the  language 
learning  framework  for  English  Access 
Online  will  be  based  on  the  norms  and 
guidelines  of  the  National  Council  of 
State  Supervisors  for  Languages 
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(NCSSFL),  which  in  turn  have 
equivalents  in  the  Common  European 
Framework  of  Reference  (CEFR)  for 
languages. 

The  NCSSFL  approach  uses  Can-Do 
statements  associated  with  different 
modes  of  language  (i.e.,  listening, 
speaking,  reading,  writing)  and  a  ten- 
level  scale  of  language  proficiency. 

There  are  125  Can-Do  statements 
associated  with  the  five  levels 
encompassed  by  this  range  of 
proficiency.  For  each  Can-Do  statement, 
there  will  be: 

(a)  An  instructional  component, 
which  presents,  explains,  and  models 
new  linguistic  and  cultural  content  (one 
per  Can-Do  statement): 

(b)  A  series  of  language-use  tasks  of 
varying  levels  of  difficulty  (called  a 
“lesson  cycle”),  which  provides  learners 
with  multiple  opportunities  to  practice 
and  produce  English  in  an  immersive 
virtual  reality  environment  (three  lesson 
cycles  per  Can-Do  statement  x  three 
difficulty  levels  x  two  tasks  per 
difficulty  level  =  18  language-use  tasks 
per  Can-Do  statement);  and 

(c)  A  series  of  feedback  components, 
which  provide  learners  with  detailed 
feedback  on  their  performance  on 
specific  language  use  tasks  (three 
feedback  components  per  lesson  cycle  x 
three  lesson  cycles  per  Can-Do 
statement  =  nine  feedback  components 
per  Can-Do  statement). 

Request  for  Information:  ECA  has 
completed  the  first  phase  of  the 
pedagogical  development  work  for 
English  Access  Online  and  is  in  the 
process  of  identifying  its  potential 
content  development  partners.  ECA, 
along  with  its  content  development 
partners,  will  be  responsible  for 
authoring  the  system’s  instructional 
content  (creating  scripts  and 
storyboards,  determining  how 
instructional  content  will  be  presented, 
specifying  the  nature  of  language 
production  tasks,  specifying  how 
feedback  will  be  presented  to  the  user, 
etc.). 

ECA  in  this  RFI  is  seeking  private 
sector  entities  as  partners  to  undertake 
software  and  application  development. 
Web-enablement  of  the  content, 
production  (music,  animation,  video, 
etc.),  and  development  and  integration 
of  a  global  and  scaleable  delivery 
mechanism  and  systems  integration. 
ECA  requests  comment  from  any 
interested  members  of  the  public  on  the 
following  questions,  and  is  also  seeking 
companies,  universities,  NGOs  and 
other  partners  willing  to  contribute  their 
resources,  time  and  vision  free  of  charge 
to  develop  these  aspects  of  English 
Access  Online. 


1.  Our  vision  is  to  provide  English 
Access  Online  in  a  Web-based,  virtual 
reality  environment  that  would  be  of 
interest  and  engaging  to  young  learners. 
Our  preference  is  that  learners  be  able 
to  use  English  Access  Online  from  any 
computer  anywhere,  and  have 
opportunities  for  interactive  learning.  Is 
this  the  most  appropriate  delivery 
platform?  If  so,  which  virtual  reality 
environments  are  most  appropriate  for 
this  purpose?  In  not,  would  another 
platform  be  preferable?  What  interfaces 
would  need  to  be  purchased/developed 
to  “enable”  content  on  these  platforms? 

2.  ECA  would  like  English  Access 
Online  to  be  a  long-term  initiative  that 
evolves  as  technology  evolves.  Of  the 
available  computing  platforms,  which 
are  more  or  less  suited  to  dynamic 
growth  and  incorporation  of  new 
technologies,  including  mobile 
technologies  (e.g.,  cell  phones)? 

3.  Are  there  off-the-shelf  products  that 
could  be  used  as  the  application 
interfaces  for  English  Access  Online,  or 
do  new  systems  need  to  be  developed? 
Which  private  sector  entities  are  adept 
at  modifying  existing  systems  or 
developing  new  ones? 

4.  Should  the  development  of  English 
Access  Online  be  separated  from 
ongoing  hosting  and  management?  If  so, 
which  private  sector  entities  can 
provide  content  hosting  and 
management? 

5.  English  Access  Online  will  require 
a  learning  management  system  that  will 
provide  automated  assessment  and  user 
performance  tracking.  The  adaptive 
software  will  monitor  learner  success 
rates  on  activities,  offer  more  detailed 
tutorials  for  areas  of  difficulty,  and 
redirect  the  learners  to  lower/higher 
level  learning  activities.  English  Access 
Online  will  track  an  individual 
student’s  progress  and  allow  the  student 
to  log  on  anytime  anywhere  and  pick  up 
where  he/she  last  left  off.  Are  there 
available  learning  management  systems 
that  could  be  used  for  English  Access 
Online  or  will  it  be  necessary  to  develop 
a  new  learning  management  system  that 
can  be  integrated  with  the  delivery 
platform?  Which  private  sector  entities 
have  expertise  in  developing, 
integrating,  and/or  modifying  learning 
management  systems? 

6.  How  could  voice  recognition  be 
used  as  part  of  the  learning  and 
assessment  process? 

7.  What  role  could  Voice  Over 
Internet  Protocol  (VOIP)  play  in 
facilitating  collaboration  and  interaction 
with  the  learning  series  and  among 
learners? 

8.  Some  English  Access  Online 
learners  may  not  have  access  to  high 
bandwidth  or  up-to-date  hardware 


platforms.  Should  the  platform  for  this 
program  use  the  lowest  common 
denominator  platform  available  or  is 
there  a  way  to  span  the  high-tech/low- 
tech  gap  with  a  dual  capability  system? 
What  technologies  should  be  used? 

9.  Which  entities  or  organizations  can 
provide  English  Access  Online  with 
video,  music  and  animation  that  would 
represent  American  culture,  comply 
with  copyright  laws  and  regulations  and 
would  be  free  of  charge? 

10.  All  of  the  above  requires 
coordination  between  all  parties  and 
systems  integration,  as  well  as  the 
expertise  of  a  company  with  global 
reach  that  can  ensure  delivery  of  English 
Access  Online  to  intended  audiences. 
Which  private  sector  entities  have  the 
expertise  and  global  reach  to  contribute 
to  this  endeavor? 

11.  What  privacy  and  security 
considerations,  including  compliance 
with  relevant  USG  regulations,  need  to 
be  addressed  in  the  development  of  this 
system? 

12.  What  is  the  timeframe  required  to 
accomplish  our  goals? 

13.  ECA  believes  that  the  viability  of 
this  project  depends  on  a  strong 
partnership  among  the  USG,  academia, 
and  the  private  sector.  Is  a  public- 
private  partnership  a  viable  framework 
for  achieving  the  goals  of  this  program? 
ECA  and  its  academic  partners  can 
ONLY  provide  the  pedagogical 
framework  and  curriculum  content  for 
English  Access  Online.  What  type  of 
financial  model  could  be  used  to 
provide  for  the  technical  platform/ 
delivery  mechanism,  integration,  and 
operations  and  maintenance  of  the 
system?  Do  private  sector  entities  view 
this  initiative  as  compatible  with  their 
corporate  social  responsibility 
objectives  and/or  to  grow  future  markets 
and  create  new  customers? 

Dated:  November  7,  2008. 

Gofi  Ameri, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  Department  of  State. 

[FR  Doc.  E8-27233  Filed  11-14-08:  8:45  am] 
BILLING  CODE  4710-05-P 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[OST— 2008  -0259,  Pricing  and  Muitilateral 
Affairs  Division] 

Agency  Information  Collection 
Request;  Activity  Under  0MB  Review; 
(14  CFR  Part  221 -Exemption  from 
Passenger  Tariff-filing  Requirements  in 
Certain  Instances  and  Mandatory 
Electronic  Filing  of  Residual 
Passenger  Tariffs) 

AGENCY:  Office  of  the  Secretary  (OST), 
DOT. 

ACTION:  Notice  and  request  for 
comments:  Extension  of  a  currently 
approved  information  collection. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  ' 
Public  Law  104-13,  (44  U.S.C.  3501  et 
seq.)  this  notice  announces  that  the 
Information  Collection  Request, 
abstracted  below,  is  being  forwarded  to 
the  Office  of  Management  and  Budget 
for  notice  and  request  for  comments  of 
currently  approved  (Exemption  from 
Passenger  Tariff-Filing  Requirements  in 
Certain  Instances,  and  Mandatory 
Electronic  Filing  of  Residual  Passenger 
Tariffs).  A  Federal  Register  Notice  with 
a  60-day  comment  period  was  published 
on  September  9,  2008,  Volume  73, 
Number  175,  Pages  52445-52447.  The 
agency  did  not  receive  any  comments  to 
its  previous  notice. 

DATES:  Written  comments  should  be 
submitted  by  December  17,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernice  Gray,  202-366-2418  or  John 
Kiser,  202-366-2435,  Pricing  and 
Multilateral  Affairs  Division,  Office  of 
the  Secretary,  Department  of 
Transportation,  Washington,  DC.  Office 
hours  are  from  8  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Comments:  Comments  should  be  sent 
to  OMB:  Attention  DOT/OST  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503,  or 
oira_submission@omb.eop.gov  (e-mail). 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  2106-0009. 

Title:  Exemption  from  Passenger 
Tariff-filing  Requirements  in  Certain 
Instances  and  Mandatory  Electronic 
Filing  of  Residual  Passenger  Tariffs. 

Respondents:  The  vast  majority  of  the 
air  carriers  filing  international  tariffs  are 
large  operators  with  revenues  in  excess 
of  several  million  dollars  each  year. 
Small  air  carriers  operating  aircraft  with 
60  seats  or  less  and  18,000  pounds 


payload  or  less  that  offer  on-demand  air- 
taxi  service  are  not  required  to  file  such 
tariffs. 

Number  of  Respondents:  148. 

Number  of  Responses:  229,200. 

Total  Annual  Burden:  45,840. 

Abstract:  Chapter  41504  of  Title  49  of 
the  United  States  Code  requires  that 
every  air  carrier  and  foreign  air  carrier 
file  with  the  Department  of 
Transportation  (DOT),  publish  and  keep 
open  (i.e.,  post)  for  public  inspection 
tariffs  showing  all  “foreign”  or 
“international”  fares,  and  related 
charges  for  air  transportation  between 
points  served  by  it,  and  any  other  air 
carrier  or  foreign  air  carrier  when 
through  services,  fares  and  related 
charges  have  been  established;  and 
showing,  to  the  extent  required  by  DOT 
regulations,  all  classifications,  rules, 
regulations,  practices,  and  services  in 
connection  with  such  air  transportation. 
Once  tariffs  are  filed  and  approved  by 
DOT,  they  become  a  legally  binding 
contract  of  carriage  between  carriers  and 
users  of  foreign  air  transportation. 

Part  221  of  the  Department’s 
Economic  Regulations  (14  CFR  part  221) 
set  forth  specific  technical  and 
substantive  requirements  governing  the 
filing  of  tariff  material  with  the  DOT 
Office  of  International  Aviation’s 
Pricing  and  Multilateral  Affairs 
Division.  A  carrier  initiates  an 
electronic  tariff  filing  whenever  it  wants 
to  amend  an  existing  tariff  for 
commercial  and  competitive  reasons  or 
when  it  desires  to  file  a  new  one. 
Electronic  tariffs  filed  pursuant  to  part 
221  are  used  by  Ccu-riers,  computer 
reservation  systems,  travel  agents,  DOT, 
other  government  agencies  and  the 
general  public  to  determine  the  prices, 
rules  and  related  charges  for 
international  passenger  air 
transportation.  In  addition,  DOT  needs 
U.S.  and  foreign  air  carrier  passenger 
tariff  information  to  monitor 
international  air  commerce,  carry  out 
carrier  route  selections  and  conduct 
international  negotiations. 

Part  293  exempts  carriers  from  their 
statutory  and  regulatory  duty  to  file 
international  tariffs  in  many  specific 
markets. 

Comments  are  invited  on:  (a) 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Departments 
estimate  of  the  burden  of  the  proposed  > 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  by  the  use  of  electronic 
means,  including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC,  on  November 
11,2008. 

Tracey  M.  Jackson, 

Office  of  the  Chief  Information  Officer. 

[FR  Doc.  E8-27207  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-e2-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Commercial  Space  Transportation 
Advisory  Committee;  Renewal 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  renewal. 

SUMMARY:  Pursuant  to  section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  5  U.S.C. 
App.  2),  and  5  U.S.C.  552b(c),  and  in 
accordance  with  section  102-3.65,  title 
41  of  the  Code  of  Federal  Regulations, 
notice  is  hereby  given  that  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC)  has 
been  renewed  for  a  2-year  period 
beginning  November  15,  2008.  The 
primary  purpose  of  the  Committee  is  to 
provide  information,  advice,  and 
recommendations  to  the  U.S. 
Department  of  Transportation  (DOT)  on 
matters  concerning  the  U.S.  commercial 
space  transportation  industry.  The 
primary  goals  of  the  Committee  are  to 
evaluate  economic,  technological,  and 
institutional  developments  relating  to 
the  industry;  to  provide  a  forum  for  the 
discussion  of  problems  involving  the 
relationship  between  industry  activities 
and  government  requirements;  and  to 
make  recommendations  to  DOT  on 
issues  and  approaches  for  Federal 
policies  and  programs  regarding  the 
industry.  The  Committee  will  operate  in 
accordance  with  the  rules  of  the  Federal 
Advisory  Committee  Act  and  the 
Department  of  Transportation,  FAA 
Committee  Management  Order 
(1110.30C). 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Parker  (AST-100),  COMSTAC 
Executive  Director,  Office  of 
Commercial  Space  Transportation,  800 
Independence  Avenue,  SW.,  Room  331, 
Washington,  DC  20591,  telephone;  (202) 
267-3674;  e-mail: 
brenda.parker@faa .  dot.gov. 
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Issued  in  Washington,  DC,  November  7, 
2008. 

George  C.  Nield, 

Associate  Administrator  for  Commercial 
Space  Transportation. 

[FR  Doc.  E8-27153  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Preparation  of  an  Environmentai 
impact  Statement  on  Hatcher  Pass 
Recreational  Area  Trails  and  Transit 
Facilities  in  the  Matanuska-Susitna 
Borough,  AK 

agency:  Federal  Transit  Administration 
(FTA),  Department  of  Transportation. 
ACTION:  Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  FTA  and  Matanuska- 
Susitna  Borough  are  issuing  this  notice 
to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
Hatcher  Pass  Recreational  Area  Trails 
and  Transit  Facilities  project  in  the 
Matanuska-Susitna  Borough,  Alaska. 
The  project  would  construct  access 
roads,  parking  areas,  and  pedestrian 
facilities  for  two  day-use  areas  that 
would  provide  an  opportunity  for  skiing 
and  other  recreational  opportunities  for 
local  and  regional  residents.  The  EIS 
will  be  prepared  in  accordance  with 
regulations  implementing  the  National 
Environmental  Policy  Act  (NEPA),  as 
well  as  provisions  of  the  recently 
enacted  Safe,  Accountable,  Flexible, 
Efficient  Transportation  Equity  Act:  A 
Legacy  for  Users  (SAFETEA-LU).  The 
purpose  of  the  Notice  of  Intent  (NOI)  is 
to  alert  interested  parties  regarding  the 
plan  to  prepare  the  EIS,  to  provide 
information  on  the  nature  of  the 
proposed  project,  to  invite  participation 
in  the  EIS  process,  including  comments 
on  the  scope  of  the  EIS  proposed  in  this 
notice,  and  to  announce  that  public 
scoping  meetings  will  be  conducted. 
DATES:  Written  comments  on  the  scope 
of  the  EIS  should  be  sent  to  Ms.  Kristi 
Stuller,  DOWL  HKM  Public 
Involvement  Coordinator,  by  December 
24,  2008,  at  2:30  p.m.  at  the  location 
indicated  under  ADDRESSES  below.  An 
interagency  scoping  meeting  has  been 
scheduled  for  December  8,  2008,  and 
the  public  scoping  meeting  will  be  held 
on  December  11,  2008,  from  5:30—8:30 
p.m.  at  the  location  indicated  under 
ADDRESSES  below. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  EIS  should  be  sent  to  Ms. 
Kristi  Stuller,  DOWL  HKM  Public 


Involvement  Coordinator,  4041  B  Street, 
Anchorage,  Alaska  99503.  Comments 
may  also  be  offered  at  the  public  and 
agency  scoping  meetings.  The  address 
for  the  public  scoping  meeting  is  as 
follows:  Colony  Middle  School,  9250 
Colony  Schools  Drive,  Palmer,  AK 
99645. 

The  address  for  the  agency  scoping 
meeting  is  as  follows;  Matanuska- 
Susitna  Borough  Lower  Level 
Conference  Room,  350  East  Dahlia 
Avenue,  Palmer,  AK  99645. 

These  locations  are  accessible  to 
persons  with  disabilities.  If  translation 
signing  services  or  other  special 
accommodations  are  needed,  please 
contact  Public  Involvement  Coordinator 
Kristi  Stuller  at  (907)  562-2000  at  least 
48  hours  before  the  meeting.  A  scoping 
information  packet  is  available  on  the 
project  Web  site  at:  http:// 
www.hatcherpass.coin,  or  by  calling 
Public  Involvement  Coordinator  Kristi 
Stuller  at  (907)  562-2000.  Copies  will 
also  be  available  at  the  scoping  meeting. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Gehrke,  Deputy  Regional 
Administrator,  Federal  Transit 
Administration,  Region  10  Office,  at 
(206)  220-4463. 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  Project:  The  FTA  and 
Matanuska-Susitna  Borough  (MSB)  are 
proposing  a  project  to  construct  access 
roads,  parking  lots,  and  trail 
connections  for  two  day-use  areas  that 
would  provide  transportation  access 
and  transit  facilities  to  serve 
recreational  opportunities  for  local  and 
regional  residents  in  the  Hatcher  Pass 
area.  The  MSB  intends  to  create  a 
moderate  sized  development  that  would 
include  Nordic  and  alpine  skiing, 
snowboarding,  biathlon,  mountain 
biking,  hiking,  sledding,  and  equestrian 
access  in  Hatcher  Pass,  Alaska.  The 
study  area  is  located  at  approximately 
61.734  north  latitude  and  149.299  west 
longitude  (Sections  2-5,  8-11,  14-22, 
and  26-30  of  T19N,  RlE,  Seward 
Meridian)  (USGS  Quadrangle 
Anchorage  C6,  C7,  and  D7  1:63,360 
Scale). 

Preliminary  Purposes  and  Need  for  the 
Proposed  Project 

Purpose.  The  preliminary  statement  of 
purpose  of  this  project  is  to  provide 
transportation  access  and  transit 
facilities  to  assist  in  the  transportation 
needs  of  proposed  new  Nordic  and 
alpine  ski  and  recreational  areas  in 
Hatcher  Pass,  Alaska.  Hatcher  Pass  is 
located  approximately  55  miles  north  of 
Anchorage,  Alaska,  in  the  heart  of  the 
MSB,  Alaska’s  fastest  growing 
community. 


Need.  The  preliminary  statement  of 
need  for  the  project  is  the  lack  of 
existing  transportation  access, 
pedestrian  amenities  and  trails,  and 
transit  facilities  to  accommodate  the 
proposed  development  of  new 
recreational  areas  at  Hatcher  Pass  that 
otherwise  has  excellent  road  access  by 
both  the  Glenn  and  Parks  Highways  and 
is  paved  to  the  Alpine  base  area  as  well 
as  to  nearly  the  top  of  the  pass. 

In  the  summer  months,  Hatcher  Pass 
is  a  popular  tourist  destination  with 
activity  focused  around  the 
Independence  Mine  State  Historical 
Park,  which  features  the  area’s  brief  but 
intense  hard  rock  mining  history.  The 
area  is  also  a  very  popular  family  hiking 
area  with  many  trail  destinations. 
Hatcher  Pass  has  been  used  as  a  winter 
sports  venue  since  the  1940s  and  sees 
use  by  cross-country  and  downhill 
skiers,  snowboarders  and  snowmobile 
riders.  Their  activities  are  currently 
supported  by  small-scale  businesses, 
which  provide  limited  food  and  lodging 
and  some  trail  grooming  services. 

The  Hatcher  Pass  Ski  Area  Project,  as 
currently  proposed  by  the  MSB,  is  not 
the  large-scale  four-season  resort  as  is 
currently  described  in  the  1989  State  of 
Alaska  Department  of  Natural  Resources 
Hatcher  Pass  Management  Plan.  Rather, 
it  will  be  a  day-use  area  that  will 
provide  an  opportunity  for  skiing  and 
other  recreational  opportunities  for  local 
and  regional  residents  that  is  financially 
feasible  and  environmentally  sensitive. 
The  MSB’s  goal  is  a  moderate  sized 
development  that  would  include  Nordic 
and  alpine  skiing,  snowboarding, 
biathlon  (winter  sport  that  combines 
cross-country  skiing  with  rifle  shooting), 
mountain  biking,  hiking,  sledding,  and 
equestrian  access. 

Preliminary  estimates  indicate  that 
approximately  1,850  .skiers  will  visit  the 
Nordic  area  day  during  the  150  day  ski 
season.  In  the  Alpine  area,  the  estimated 
visitation  will  be  between  130,000- 
240,000  skiers  during  the  100  day  ski 
season.  These  estimates  are  a  result  of 
applying  economic  trends  and  growth 
rates  to  the  estimates  in  the  Financial 
Feasibility  Study  conducted  by 
Economic  Research  Associates  in  1995. 
As  of  2006,  the  average  daily  traffic 
(ADT)  at  the  intersection  of  Palmer 
Fishhook  Road  and  Edgerton  Parks  Road 
was  502. 

Alternatives:  The  proposed  project 
includes  improvements  at  two  areas  in 
Hatcher  Pass — the  North  Side  Alpine 
Ski  Area  and  the  South  Side 
Recreational  Area.  Proposed 
improvements  include  the  following: 
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North  Side  (Alpine  Ski  Area) 

•  Reconstruction  of  an  existing  gravel 
access  road,  approximately  1,400-ft  in 
length 

•  Reconstruction  of  an  existing  gravel 
parking  area 

•  Construction  of  a  covered  20-30 
passenger  transit  shelter  at  the  south 
end  of  the  parking  lot 

South  Side  Recreational  Area 

»  Construction  of  a  new  access  road 
off  of  Edgerton  Park  Road, 
approximately  5,500-ft  in  length 

•  Nordic  and  other  non-motorized 
multiple-use  trails 

•  Parking  areas  and  trailheads 

•  Construction  of  a  covered  20-30 
passenger  transit  shelter  at  the  south 
end  of  the  parking  lot 

The  Hatcher  Pass  Ski  Area  project 
involves  MSB’s  plans  to  construct  two 
Alpine  ski  lifts,  Alpine  trails,  and  a 
small  day  lodge  providing  food  and  ski 
concessions  as  part  of  the  overall  Alpine 
ski  area  development,  and  a  small  chalet 
and  conference  facility  as  part  of  the 
overall  South  Side  Recreational  Area 
development.  These  components  are  not 
part  of  the  FTA-funded  project,  hut  will 
be  considered  in  the  EIS  as  part  of  the 
secondary  and  cumulative  impact 
analysis. 

Three  preliminary  road  alignments 
have  been  developed  for  the  South  Side 
Recreational  Area  access  road.  MSB 
plans  to  utilize  the  EIS  scoping  process 
to  continue  refining  and  exploring  the 
various  development  options  for  this 
project.  These  refinements  will  be 
developed  in  consultation  with  state 
and  local  agencies  and  the  surrounding 
community,  and  will  be  explored  in  the 
context  of  the  EIS. 

The  EIS  Process  and  the  Role  of 
Participating  Agencies  and  the  Public: 
The  purpose  of  the  EIS  process  is  to 
explore  in  a  public  setting  potentially 
significant  effects  of  implementing  the 
proposed  action  and  alternatives  on  the 
physical,  human,  and  natural 
environment.  Areas  of  investigation 
include  but  are  not  limited  to:  land  use, 
development  potential,  land  acquisition 
and  displacements,  historic  resources, 
visual  and  aesthetic  qualities,  air 
quality,  noise  and  vibration,  energy  use, 
safety  and  security,  and  ecosystems, 
including  threatened  and  endangered 
species.  Measures  to  avoid,  minimize,  or 
mitigate  any  significant  adverse  impacts 
will  be  identified.  Regulations 
implementing  NEPA,  as  well  as 
provisions  of  the  recently  enacted  Safe, 
Accountable,  Flexible,  Efficient 
Transportation  Equity  Act:  A  Legacy  for 
Users  (SAFETEA-LU),  call  for  public 
involvement  in  the  EIS  process.  Section 


6002  of  SAFETEA-LU  requires  that  FTA 
and  the  MSB  do  the  following:  (1) 
Extend  an  invitation  to  other  Federal 
and  non-Federal  agencies  and  Indian 
tribes  that  may  have  an  interest  in  the 
proposed  project  to  become 
“participating  agencies,”  (2)  provide  an 
opportunity  for  involvement  by 
participating  agencies  and  the  public  in 
helping  to  define  the  purpose  and  need 
for  a  proposed  project  as  well  as  the 
range  of  alternatives  for  consideration  in 
the  impact  statement,  and  (3)  establish 
a  plan  for  coordinating  public  and 
agency  participation  in  and  comment  on 
the  environmental  review  process.  An 
invitation  to  become  a  participating 
agency,  with  the  scoping  information 
packet  appended,  will  be  extended  to 
other  Federal  and  non-Federal  agencies 
and  Indian  tribes  that  may  have  an 
interest  in  the  proposed  project.  It  is 
possible  that  we  may  not  be  able  to 
identify  all  Federal  and  non-Federal 
agencies  and  Indian  tribes  that  may 
have  such  interest.  Any  Federal  or  non- 
Federal  agency  or  Indian  tribe  interested 
in  the  proposed  project  that  does  not 
receive  an  invitation  to  become  a 
participating  agency  should  notify  at  the 
earliest  opportunity  the  contacts 
identified  above  under  ADDRESSES. 

A  comprehensive  public  involvement 
program  has  been  developed  and  a 
public  and  agency  involvement 
Coordination  Plan  will  be  created.  The 
program  includes  a  project  Web  site 
[http:// WWW. hatcherpass.com);  outreach 
to  local  and  Borough  officials  and 
community  and  civic  groups;  a  public 
scoping  process  to  define  the  issues  of 
concern  among  all  parties  interested  in 
the  project:  establishment  of  a 
community  advisory  committee  and 
organizing  periodic  meetings  with  that 
committee;  a  public  hearing  on  release 
of  the  draft  environmental  impact 
statement  (DEIS);  establishment  of  a 
walk-in  project  office  near  the  project 
area;  and  development  and  distribution 
of  project  newsletters. 

The  purposes  of  and  need  for  the 
proposed  project  have  been 
preliminarily  identified  in  this  notice. 
We  invite  the  public  and  participating 
agencies  to  consider  the  preliminary 
statement  of  purposes  of  and  need  for 
the  proposed  project,  and  to  provide 
input  on  the  purpose  and  need 
statement  and  potential  alternatives  that 
should  be  considered.  Suggestions  for 
modifications  to  the  statement  of 
purposes  of  and  need  for  the  proposed 
project  and  any  other  alternativ'es  that 
meet  the  purpose  of  and  need  for  the 
proposed  project  are  welcomed  and  will 
be  given  serious  consideration. 
Comments  on  potentially  significant 
environmental  impacts  that  may  be 


associated  with  the  proposed  project 
and  alternatives  are  also  welcomed. 
There  will  be  additional  opportunities 
to  participate  in  the  scoping  process  at 
the  public  meeting  announced  in  this 
notice. 

In  accordance  with  23  CFR  771.105(a) 
and  771.133,  FTA  will  comply  with  all 
Federal  environmental  laws, 
regulations,  and  executive  orders 
applicable  to  the  proposed  project 
during  the  environmental  review 
process  to  the  maximum  extent 
practicable.  These  requirements 
include,  but  are  not  limited  to,  the 
regulations  of  the  Council  on 
Environmental  Quality  and  L'TA 
implementing  NEPA  (40  CFR  parts 
1500-1508,  and  23  CFR  Part  771),  the  ’ 
project-level  air  quality  conformity 
regulation  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  (40  CFR  part 
93),  the  Section  404(b)(1)  guidelines  of 
EPA  (40  CFR  part  230),  the  regulation 
implementing  Section  106  of  the 
National  Historic  Preservation  Act  (36 
CFR  part  800),  the  regulation 
implementing  section  7  of  the 
Endangered  Species  Act  (50  CFR  part 
402),  Section  4(f)  of  the  Department  of 
Transportation  Act  (23  CFR  771.135) 
and  Executive  Orders  12898  on 
environmental  justice,  11988  on 
floodplain  management,  and  11990  on 
wetlands. 

Issued  on:  November  6,  2008. 

Linda  Gehrke, 

Deputy  Regional  Administrator,  FTA  Region 
10. 

[FR  Doc.  E8-27147  Filed  11-14-08;  8:45  am] 
BILLING  CODE^  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2008-0165;  Notice  1] 

Medical  Coaches,  Inc.,  Receipt  of 
Petition  for  Decision  of 
Inconsequential  Noncompliance 

Medical  Coaches,  Inc.  (Medical 
Coaches),  has  determined  that  certain 
model  year  1996-2008  trailers  did  not 
fully  comply  with  paragraph  S5.3  of  49 
CFR  571.120,  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  120  Tire 
Selection  and  Rims  for  Motor  Vehicles 
With  a  GVWR  of  More  Than  4,536 
Kilograms  (10,000  pounds).  Medical 
Coaches  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  Defect  and 
Noncompliance  Responsibility  and 
Reports. 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h)  (see  implementing  rule  at  49 
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CFR  part  556),  Medical  Coaches  has 
petitioned  for  an  exemption  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301  on  the  basis  that 
this  noncompliance  is  inconsequential 
to  motor  vehicle  safety. 

This  notice  of  receipt  of  Medical 
Coaches  petition  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Affected  are  approximately  310 
Trailers  manufactured  between  March 
14,  1996  and  May  19,  2008. 

Paragraphs  S5.3  of  FMVSS  No.  120 
requires  in  pertinent  part: 

S5.3  Each  vehicle  shall  show  the 
information  specified  in  S5.3.1  and  S5.3.2 
and,  in  the  case  of  a  vehicle  equipped  with 
a  non-pneumatic  spare  tire,  the  information 
specified  in  S5.3.3,  in  the  English  language, 
lettered  in  block  capitals  and  numerals  not 
less  than  2.4  millimeters  high  and  in  the 
format  set  forth  following  this  paragraph. 

This  information  shall  appear  either — 

(a)  After  each  GAVVR  listed  on  the 
certification  label  required  by  Sec.  567.4  or 
Sec.  567.5  of  this  chapter;  or  at  the  option  of 
the  manufacturer, 

(b)  On  the  tire  information  label  affixed  to 
the  vehicle  in  the  manner,  location,  and  form 
described  in  Sec.  567.4  (b)  through  (f)  of  this 
chapter  as  appropriate  of  each  GVWR-GAWR 
combination  listed  on  the  certification  label 

Truck  Example — Suitable  Tire-Rim  Choice 
GVWR:  7,840  KG  (17,289  LB) 

GAWR:  FRONT— 2,850  KG  (6,280  LB)  WITH 

7.50- 20(D)  TIRES,  20x6.00  RIMS  AT  520 

KPA  (75  PSI)  COLD  SINGLE 

GAWR:  REAR— 4,990  KG  (11,000  LB)  WITH 

7.50- 20(0)  TIRES,  20x6.00  RIMS,  AT  450 

KPA  (65  PSI)  COLD  DUAL 

GVWR:  13,280  KG  (29,279  LB) 

GAWR:  FRONT— 4,826  KG  (10,640  LB) 

WITH  10.00-20(F)  TIRES,  20x7.50  RIMS. 

AT  620  KPA  (90  PSI)  COLD  SINGLE 
GAWR:  REAR— 8.454  KG  (18,639  LB)  WITH 
s  10.00-20(F)  TIRES,  20x2.70  RIMS,  AT  550 

KPA  (80  PSI)  COLD  DUAL 

In  its  petition.  Medical  Coaches 
explained  that,  as  of  March  14,  1996,  its 
tire  and  rim  label  information  was  not 
in  full  compliance  with  FMVSS  No. 

120.  The  combined  certification/lire 
information  labels  affixed  to  Medical 
Coaches’  trailers  pursuant  to  49  CFR 
part  567  Certification  failed  to  comply 
with  S5.3  of  FMVSS  No.  120  because 
metric  measurements  were  omitted.  The 
labels  contained  the  correct  English  unit 
information. 

Medical  Coaches  also  stated  that  since 
September  of  2006  its  trailer  combined 
f  ertification/tire  information  labels  did 
not  comply  with  the  requirements  of  49 
CFR  Part  567  due  to  the  omission  of 
metric  units  for  gross  vehicle  weight 
rating  (GVWR)  and  gross  axle  weight 


ratings  (GAWR).  The  label  contained  the 
correct  English  unit  information. 

Medical  Coaches  learned  of  its 
noncompliance  after  submitting  sample 
certification  labels  to  the  National  Truck 
Equipment  Association  (NTEA)  for 
review  as  part  of  their  Member 
Verification  Program  (MVP). 

Medical  Coaches  has  determined  that 
310  trailers  have  noncompliant  labels. 
All  of  those  labels  failed  to  fully  comply 
with  FMVSS  120,  and  46  did  not  fully 
comply  with  49  CFR  part  567. 

Medical  Coaches  supported  its 
application  for  inconsequential 
noncompliance  with  the  following 
statements: 

The  Medical  Coaches’  certification  label 
did  contain  the  correct  information  in 
English  units  and  displayed  this  information 
in  the  correct  format. 

The  omission  of  the  metric  units  is  highly 
unlikely  to  have  any  affect  whatsoever  on 
motor  vehicle  safety  since  the  correct  English 
units  were  included  and  because  of  the  small 
number  of  trailers  involved. 

The  metric  requirements  of  49  CFR  571.120 
and  49  CFR  567  were  not  mandated  for  safety 
reasons. 

Several  inconsequential  noncompliance 
requests  have  been  granted  by  NHTSA  in  the 
past  for  the  omission  of  metric  units  on 
certification  labels.  These  petitions  involved 
thousands  of  trailers,  well  over  the  310 
involved  in  this  petition. 

Medical  Coaches  has  not  received  any 
complaints  from  customers  on  the  omission 
of  the  metric  data  from  the  certification  labels 
and  is  not  aw’are  of  accidents  or  injuries 
caused  by  these  omissions. 

Medical  Coaches  has  purchased  a 
certification  label  printing  program  from  the 
NTEA  that  assures  certification  label 
compliance  from  now’  and  into  the  future. 

Additionally,  Medical  Coaches  states  that 
it  does  not  question  the  need  and  usefulness 
of  detailing  metric  units  on  certification 
labels.  Medical  Coaches’  error  of  omission, 
while  regrettable,  was  corrected  as  soon  as 
the  nonconformance  w'as  realized  and 
believes  that  it  is  now  in  full  compliance 
with  assurances  for  the  future. 

Medical  Coaches  believes  the  metric 
equivalents  on  certification  labels,  while 
mandated,  have  little  affect  on  vehicle  safety 
and  respectfully  requests  that  NHTSA  grant 
a  petition. 

NHTSA  notes  that  the  statutory 
provisions  (49  U.S.G.  30118(d)  and 
30120(h))  that  permit  manufacturers  to 
file  petitions  for  a  determination  of 
inconsequentiality  allow  NHTSA  to 
exempt  manufacturers  only  from  the 
duties  found  in  sections  30118  and 
30120,  respectively,  to  notify  owners, 
purchasers,  and  dealers  of  a  defect  or 
noncompliance  and  to  remedy  the 
defect  or  noncompliance. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  this  petition.  Comments 
must  refer  to  the  docket  and  notice 


number  cited  at  the  beginning  of  this 
notice  and  be  submitted  by  any  of  the 
following  methods: 

a.  By  mail  addressed  to:  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  Wl  2-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590. 

b.  By  hand  delivery  to  U.S. 

Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590.  The  Docket  Section  is  open 
on  weekdays  from  10  a.m.  to  5  p.m. 
except  Federal  Holidays. 

c.  Electronically:  By  logging  onto  the 
Federal  Docket  Management  System 
(FDMS)  Web  site  at  http:// 

W'W'W. regulations. gov/.  Follow  the  online 
instructions  for  submitting  comments. 
Comments  may  also  be  faxed  to  1-202- 
493-2251. 

Comments  must  be  w  ritten  in  the 
English  language,  and  be  no  greater  than 
15  pages  in  length,  although  there  is  no 
limit  to  the  length  of  necessary' 
attachments  to  the  comments.  If 
comments  are  submitted  in  hard  copy 
form,  please  ensure  that  two  copies  are 
provided.  If  you  wish  to  receive 
confirmation  that  your  comments  w’ere 
received,  please  enclose  a  stamped,  self- 
addressed  postcard  wdth  the  comments. 
Note  that  all  comments  received  will  be 
posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477-78). 

You  may  view’  documents  submitted 
to  a  docket  at  the  address  and  times 
given  above.  You  may  also  view  the 
documents  on  the  Internet  at  http:// 
WWW. regulations. gov  by  following  the 
online  instructions  for  accessing  the 
dockets  available  at  that  Web  site. 

The  petition,  supporting  materials, 
and  all  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below’  w'ill  be  filed  and  will  be 
considered.  All  comments  and 
supporting  materials  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
notice  of  the  decision  will  be  published 
in  the  Federal  Register  pursuant  to  the 
authority  indicated  below. 
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Comment  closing  date:  December  17, 
2008. 

Authority:  49  U.S.C.  30118,  30120: 
delegations  of  authority  at  CFR  1.50  and 
501.8. 

Issued  on:  November  10,  2008. 

Claude  H.  Harris, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  E8-27235  Filed  11-14-08;  8:45  am) 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2008-01 67;  Notice  1] 

Volvo  Cars  of  North  America,  LLC, 
Receipt  of  Petition  for  Decision  of 
Inconseqi^ential  Noncompliance 

Volvo  Cars  of  North  America,  LLC 
(Volvo),  has  determined  that  certain 
model  year  2003-2009  multipurpose 
passenger  vehicles  (MPV)  did  not  fully 
comply  with  paragraphs  S4.4.2(a)  and 
4.4.2(c)  of  49  CFR  571.110,  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
No.  110  Tire  Selection  and  Rims  for 
Motor  Vehicles  With  a  GVWR  of  4,536 
Kilograms  (10,000  pounds)  or  Less. 
Volvo  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  Defect  and 
Noncompliance  Responsibility  and 
Reports. 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h)  (see  implementing  rule  at  49 
CFR  part  556),  Volvo  has  petitioned  for 
an  exemption  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301  on  the  basis  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  Volvo’s 
petition  is  published  under  49  U.S.C. 
30118  and  30120  and  does  not  represent 
any  agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

Affected  are  approximatelv  201,914 
model  years  2003-2009  XC9b  MPV 
manufactured  from  August  5,  2002 
through  March  28,  2008,  and  14,147 
model  years  2008-2009  XC70  MPV 
manufactured  from  May  21,  2007 
through  March  28,  2008. 

Paragraphs  S4.4.2(a)  and  4.4.2(c)  of 
FMVSS  No.  110  require  in  pertinent 
part: 

S4.4.2.  Rim  markings  for  vehicles  other 
than  passenger  cars.  Each  rim  or,  at  the 
option  of  the  manufacturer  in  the  case  of  a 
single-piece  wheel,  each  wheel  disc  shall  be 
marked  with  the  information  listed  in  S4.4.2 
(a)  through  (e),  in  lettering  not  less  than  3 
millimeters  in  height,  impressed  to  a  depth, 
or  at  the  option  of  the  manufacturer, 
embossed  to  a  height  of  not  less  than  0.125 


millimeters.  The  information  listed  in  S4.4.2 
(a)  through  (c)  shall  appear  on  the  outward 
side.  In  the  case  of  rims  of  multi  piece 
construction,  the  information  listed  in  S4.4.2 
(a)  through  (e)  shall  appear  on  the  rim  base 
and  the  information  listed  in  S4.4.2  (b)  and 
(d)  shall  also  appear  on  each  other  part  of  the 
rim. 

(а)  A  designation  that  indicates  the  source 
of  the  rim's  published  nominal  dimensions, 
as  follows: 

(1)  “T”  indicates  The  Tire  and  Rim 
Association. 

(2)  “E”  indicates  The  European  Tyre  and 
Rim  Technical  Organization. 

(3)  “J”  indicates  )apan  Automobile  Tire 
Manufacturers  Association,  Inc. 

(4)  “L”  indicates  ABPA  (Brazil),  a.k.a. 
Associacao  Latino  Americana  De  Pneus  E 
Aros. 

(5)  “F”  indicates  Tire  and  Rim  Engineering 
Data  Committee  of  South  Africa  (Tredco). 

(б)  “S”  indicates  Scandinavian  Tire  and 
Rim  Organization  (.STRO). 

(7)  “A”  indicates  The  Tyre  and  Rim 
Association  of  Australia. 

(8)  “I”  indicates  Indian  Tyre  Technical 
Advisory  Committee  (ITT AC). 

(9)  “R”  indicates  Argentine  Institute  of 
Rationalization  of  Materials,  a.k.a.  Institute 
Argentine  de  Racionalizacion  de  Materiales, 
(ARAM). 

(10)  “N”  indicates  an  independent  listing 
pursuant  to  S4.1  of  Sec.  571.139  or  S5.1(a)  of 
Sec.  571.119*  *  * 

(c)  The  symbol  DOT,  constituting  a 
certification  by  the  manufacturer  of  the  rim 
that  the  rim  complies  with  all  applicable 
Federal  motor  vehicle  safety  standards. 

In  its  petition,  Volvo  described  the 
noncompliance  as  the  omission  of  the 
certification  symbol  (“DOT”)  and  the 
designation  symbol  (in  this  case  “E”) 
which  indicates  the  source  of  the  rims’ 
published  nominal  dimensions. 

Volvo  argues  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  for  the  following  reason:  Apart 
from  .S4.4.2  (a)  and  S4.4.2(c),  which 
require  the  designation  of  the  source  of 
the  rims’  dimensions,  and  use  of  the 
symbol  DOT,  respectively  the  subject 
rims  contain  all  information  required 
within  F’MVSS  No.  110.  The  tire  and 
rim  of  the  affected  vehicles  are  properly 
matched,  and  are  appropriate  for  the 
load-carrying  characteristics  of  these 
vehicles.  The  information  on  the  wheel 
provides  users  with  the  information 
necessary  to  ensure  that  the  wheel  is 
mounted  on  the  appropriate  vehicle;  the 
omission  of  the  “DOT-E”  stamping  will 
not  result  in  misapplication  of  the 
wheels.  Also,  the  rim  markings  and 
vehicle  placard,  which  are  used  to 
identify  the  correct  replacement  rim, 
both  contain  the  correct  and  complete 
size  of  rims  installed  on  the  subject 
vehicles. 

Volvo  stated  that  it  is  unaware  of  any 
accidents  or  injuries  or  customer 
complaints  related  to  the  lack  of  these 


markings  and  that  the  missing  markings 
do  not  affect  the  performance  of  the 
wheels  or  the  tire  and  wheel  assemblies. 

In  addition,  Volvo  states  that  it  has 
corrected  the  problem  that  caused  these 
errors  so  that  they  will  not  be  repeated 
in  future  production  and  that  it  believes  . 
that  because  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety 
that  no  corrective  action  is  warranted. 

NHTSA  notes  that  the  statutory 
provisions  (49  U.S.C.  30118(d)  and 
30120(h))  that  permit  manufacturers  to- 
file  petitions  for  a  determination  of 
inconsequentiality  allow  NHTSA  to 
exempt  manufacturers  only  from  the 
duties  found  in  sections  30118  and 
30120,  respectively,  to  notify  owners, 
purchasers,  and  dealers  of  a  defect  or 
noncompliance  and  to  remedy  the 
defect  or  noncompliance. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  this  petition.  Comments 
must  refer  to  the  docket  and  notice 
number  cited  at  the  beginning  of  this 
notice  and  be  submitted  by  any  of  the 
following  methods; 

a.  By  mail  addressed  to:  U.S. 

Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590. 

b.  By  hand  delivery  to  U.S. 

Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 

DC  20590.  The  Docket  Section  is  open 
on  weekdays  from  10  a.m.  to  5  p.m. 
except  Federal  Holidays. 

c.  Electronically:  By  logging  onto  the 
Federal  Docket  Management  System 
(FDMS)  Web  site  at  http:// 
wvi'w'.regulations.gov/.  Follow  the  online 
instructions  for  submitting  comments. 
Comments  may  also  be  faxed  to  1-202- 
493-2251. 

Comments  must  be  written  in  the 
English  language,  and  be  no  greater  than 
15  pages  in  length,  although  there  is  no 
limit  to  the  length  of  necessary 
attachments  to  the  comments.  If 
comments  are  submitted  in  hard  copy 
form,  please  ensure  that  two  copies  are 
provided.  If  you  wish  to  receive 
confirmation  that  your  comments  were 
received,  please  enclose  a  stamped,  self- 
addressed  postcard  with  the  comments. 
Note  that  all  comments  received  will  be 
posted  without  change  to  http:// 
wnA'w. regulations. gov,  including  any 
personal  information  provided. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
recoived  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
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submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  DOT’s 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477-78). 

You  may  view  documents  submitted 
to  a  docket  at  the  address  and  times 
given  above.  You  may  also  view  the 
documents  on  the  Internet  at  http:// 
WWW. regulations. gov  by  following  the 
.  online  instructions  for  accessing  the 
dockets  available  at  that  Web  site. 

The  petition,  supporting  materials, 
and  all  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  filed  and  will  be 
considered.  All  comments  and 
supporting  materials  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
notice  of  the  decision  will  be  published 
in  the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  17, 
2008. 

Authority:  49  U.S.C.  30118,  30120: 
delegations  of  authority  at  CFR  1.50  and 
501.8. 

Issued  on;  November  10,  2008. 

Claude  H.  Harris, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  E8-27239  Filed  11-14-08;  8:45  am) 
BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  35187] 

Grand  Elk  Railroad,  L.L.C. — Lease  and 
Operation  Exemption — Norfolk 
Southern  Railway  Company 

Grand  Elk  Railroad,  L.L.C.  (GER),  a 
noncarrier, 1  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire,  by  lease,  and  to  operate 
approximately  122.9  miles  of  Norfolk 
Southern  Railway  Company  (NS)  rail 
lines  in  Michigan  and  Indiana.^  The 
lines  to  be  leased  and  operated  are 
located  between;  (1)  Milepost  KH  1.4  at 
Elkhart,  IN,  and  milepost  KH  27.4  at 
Three  Rivers,  MI;  (2)  milepost  FB  27.3 
at  Three  Rivers,  MI,  and  milepost  FB 

102.3  at  Grand  Rapids,  MI;  (3)  milepost 
KZ  94.25  and  milepost  KZ  95.0 
(Kalamazoo  Industrial  Track):  (4) 
milepost  OW  66.6  and  milepost  OW 
70.24  (Plainwell  Industrial  Track);  (5) 


’  GER  is  a  wholly  owned  subsidiary  of  Watco 
Companies,  Inc. 

2  GER  and  NS  have  entered  into  a  lease 
agreement.  According  to  GER.  the  lease  agreement 
does  not  contain  any  provision  that  prohibits  GER 
from  interchanging  traffic  with  a  third  party. 


milepost  XH  88.10  and  milepost  XH 
92.40  (Hastings  Running  Track);  (6) 
milepost  CQ42.8  and  milepost  CQ  43.9 
(CK&S  Industrial  Track);  (7)  jnilepost 
KY  0.0  and  milepost  3.2  (  B  O 
Secondary);  (8)  milepost  UP  0.0  and 
milepost  UP  6.Z  (Upjohn  Secondary);  (9) 
milepost  QY  421.2  and  milepost  QY 

421.3  (Quincy  Secondary);  (10)  milepost 
VW  106.0  and  milepost  VW  106.9 
(Comstock  Industrial  Track);  (11) 
milepost  AZ  69.6  and  milepost  AZ  70.4 
(Airline  Extension);  and  (12)  milepost  IJ 

44.3  and  milepost  IJ  44.7  (CK&S 
Industrial  Track),  along  with  the  yard 
tracks  in  Botsford  Yard  located  between 
milepost  MH  141.8  and  milepost  MH 
142.7. 

NS  will  also  grant  GER  incidental 
trackage  rights  over  approximately  0.43 
miles  of  NS  rail  line  located  between 
milepost  143.03  and  milepost  142.6  at 
Botsford  Yard. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  35188,  Watco 
Companies,  Inc. — Continuance  in 
Control  Exemption — Grand  Elk 
Railroad,  L.L.C.  In  that  proceeding, 
Watco  Companies,  Inc.  has  concurrently 
filed  a  verified  notice  of  exemption  to 
continue  in  control  of  GER  upon  GER’s 
becoming  a  Class  III  rail  carrier. 

GER  certifies  that  its  projected  annual 
revenues  as  a  result  of  the  transaction 
will  not  result  in  GER’s  becoming  a 
Class  II  or  Class  I  rail  carrier.  Because 
its  projected  annual  revenues  may 
exceed  $5  million,  however,  GER  states 
that  it  is  in  the  process  of  complying 
with  the  60-day  labor  notice 
requirement  at  49  CFR  1150.32(e). 

GER  states  that  it  expects  to 
consummate  the  transaction  some  time 
after  the  effective  date  of  the  exemption. 
However,  the  exemption  cannot  become 
effective  and  consummation  of  this 
transaction  cannot  occur  until  60  days 
after  GER  certifies  to  the  Board  that  it 
has  satisfied  the  labor  notice 
requirement. 

Pursuant  to  the  Consolidated 
Appropriations  Act,  2008,  Pub.  L.  No. 
110-161,  §  193,  121  Stat.  1844  (2007), 
nothing  in  this  decision  authorizes  the 
following  activities  at  any  solid  waste 
rail  transfer  facility:  collecting,  storing 
or  transferring  solid  waste  outside  of  its 
original  shipping  container:  or 
separating  or  processing  solid  waste 
(including  baling,  crushing,  compacting 
and  shredding).  The  term  “solid  waste” 
is  defined  in  section  1004  of  the  Solid 
'Waste  Disposal  Act,  42  U.S.C.  6903. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 


automatically  stay  the  effectiveness  of 
the  exemption.  Petitions  for  stay  must 
be  filed  at  least  7  days  before  the 
exemption  becomes  effective. 

‘An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  35187,  must  be  filed  with 
the  Surface  Transportation  Board,  395  E 
Street,  SW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  ser\'ed  on  Karl  Morell, 
Of  Counsel,  Ball  Janik  LLP,  Suite  225, 
1455  F  Street,  NW.,  Washington,  DC 
20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided;  November  10,  2008. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Kulunie  L.  Cannon, 

Clearance  Clerk. 

[FR  Doc.  E8-27133  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4915-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  35188] 

Watco  Companies,  Inc. — Continuance 
in  Control  Exemption — Grand  Elk 
Railroad,  L.L.C. 

Watco  Companies,  Inc.  (Watco),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  to  continue  in  control  of 
Grand  Elk  Railroad,  L.L.C.  (GER),  upon 
GER’s  becoming  a  Class  III  rail  carrier. > 

This  transaction  is  related  to  a 
concurrently  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
35187,  Grand  Elk  Railroad,  L.L.C. — 
Lease  and  Operation  Exemption-Norfolk 
Southern  Railway  Company.  In  that 
proceeding.  GER  seeks  an  exemption 
under  49  CFR  1150.31  to  lease  from 
Norfolk  Southern  Railway  Company 
(NS)  and  to  operate  approximately  122.9 
miles  of  rail  line  between  specified 
points  in  Michigan  and  Indiana.  NS  will 
also  grant  GER  incidental  trackage  rights 
over  approximately  0.43  miles  of  NS  rail 
line  located  at  Botsford  Yard. 

The  parties  intend  to  consummate  the 
transaction  after  the  effective  date  of  the 
exemption  sought  in  the  related  filing  in 
STB  Finance  Docket  No.  35187.2 

Watco  currently  controls  19  Class  III 
rail  carriers:  South  Kansas  and 
Oklahoma  Railroad  Company,  Palouse 
River  &  Coulee  City  Railroad,  Inc., 


’  Watco  own.s  100%  of  the  issued  and  outstanding 
stock  of  GER. 

2  That  exemption  cannot  become  effective  until 
GER  has  complied  with  the  60-day  labor  notice 
requirement  at  49  CFR  1150.32(e). 
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Timber  Rock  Railroad,  Inc.,  Stillwater 
Central  Railroad,  Inc.,  Eastern  Idaho 
Railroad,  Inc.,  Kansas  &  Oklahoma 
Railroad,  Inc.,  Pennsylvania 
Southwestern  Railroad,  Inc.,  Great 
Northwest  Railroad,  Jnc.,  Kaw  River 
Railroad,  Inc.,  Mission  Mountain 
Railroad,  Inc.,  Mississippi  Southern 
Railroad,  Inc.,  Yellowstone  Valley 
Railroad,  Inc.,  Louisiana  Southern 
Railroad,  Inc.,  Arkansas  Southern 
Railroad,  Inc.,  Alabama  Southern 
Railroad,  Inc.,  Vicksburg  Southern 
Railroad,  Inc,  Austin  Western  Railroad, 
Inc,  Baton  Rouge  Southern  Railroad, 
LLC,  and  Pacific  Sun  Railroad  L.L.C. 

Watco  represents  that:  (1)  The  rail 
lines  to  be  operated  by  GER  do  not 
connect  with  any  other  railroads  in  the 
Watco  corporate  family;  (2)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  these  rail  lines  with  any 
other  railroad  in  the  Watco  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  Class  I  rail  carrier.  Therefore, 
the  transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Accordingly,  the  Board  may  not 
impose  labor  protective  conditions  here. 


because  all  of  the  carriers  involved  are 
Class  III  carriers. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time. 'The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  effectiveness  of 
the  exemption.  Stay  petitions  must  be 
filed  no  later  than  November  26,  2008 
(at  least  7  days  before  the  exemption 
becomes  effective). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  35188,  must  be  filed  with 
the  Surface  Transportation  Board,  395  E 
Street,  SW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Of  Counsel,  Ball  Janik,  LLP,  Suite  225, 
1455  F  Street,  NW.,  Washington,  DC 
20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
wavw.  stb.dot.gov. 

Decided:  November  10,  2008. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Kulunie  L.  Cannon, 

Clearance  Clerk. 

[FR  Doc.  E8-27134  Filed  11-14-08;  8:45  am) 
BILLING  CODE  491S-01-P 


DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

Notification  of  Price  Decreases  for 
American  Eagle  Gold  and  Platinum 
Coins,  American  Buffalo  Gold  Coins, 
and  First  Spouse  Gold  Coins 

action:  Notification  of  Price  Decreases 
for  American  Eagle  Gold  and  Platinum 
Coins,  American  Buffalo  Gold  Coins, 
and  First  Spouse  Gold  Coins. 

SUMMARY:  The  United  States  Mint  is 
adjusting  prices  for  its  American  Eagle 
Gold  and  Platinum  Coins,  American 
Buffalo  Gold  Coins,  and  First  Spouse 
Gold  Coins. 

Pursuant  to  the  authority  that  31 
U.S.C.  5111(a)  and  5112(k)  grant  the 
Secretary  of  the  Treasury  to  mint  and 
issue  gold  and  platinum  coins,  and  to 
prepare  and  distribute  numismatic 
items,  the  United  States  Mint  mints  and 
issues  2008  American  Eagle  Gold  and 
Platinum  Coins,  American  Buffalo  Gold 
Coins,  and  First  Spouse  Gold  Coins.  In 
accordance  with  31  U.S.C.  9701(b)(2)(B), 
the  United  States  Mint  is  changing  the 
price  of  these  coins  to  reflect  decreases 
in  the  market  price  of  gold  and 
platinum. 

Effective  on  or  about  November  14, 
2008,  the  United  States  Mint  will 
commence  selling  the  following  2008 
American  Eagle  Gold  and  Platinum 
Coins,  American  Buffalo  Gold  Coins  and 
First  Spouse  Gold  Coins  according  to 
the  following  price  schedule: 


American  Eagle  Gold  Coins 


2008  AMERICAN  EAGLE  ONE  OUNCE  GOLD  PROOF  COIN  . 

2008  AMERICAN  EAGLE  ONE-HALF  OUNCE  GOLD  PROOF  COIN  . 

2008  AMERICAN  EAGLE  ONE-QUARTER  OUNCE  GOLD  PROOF  COIN  . 

2008  AMERICAN  EAGLE  ONE-TENTH  OUNCE  GOLD  PROOF  COIN . 

2008  AMERICAN  EAGLE  GOLD  PROOF  FOUR-COIN  SET  . 

2008  AMERICAN  EAGLE  ONE  OUNCE  GOLD  UNCIRCULATED  COIN  . 

2008  AMERICAN  EAGLE  ONE-HALF  OUNCE  GOLD  UNCIRCULATED  COIN  . 

2008  AMERICAN  EAGLE  ONE-QUARTER  OUNCE  GOLD  UNCIRCULATED  COIN 

2008  AMERICAN  EAGLE  ONE-TENTH  OUNCE  GOLD  UNCIRCULATED  COIN  . 

2008  AMERICAN  EAGLE  GOLD  UNCIRCULATED  FOUR-COIN  SET  . . 


$1 ,024.95 

534.95 

302.45 

162.95 

1.952.45 

974.95 

509.95 

287.45 

154.95 

1 .862.45 


American  Eagle  Platinum  Coins 

2008  AMERICAN  EAGLE  ONE  OUNCE  PLATINUM  PROOF  COIN  . 

2008  AMERICAN  EAGLE  ONE-HALF  OUNCE  PLATINUM  PROOF  COIN  . 

2008  AMERICAN  EAGLE  ONE-QUARTER  OUNCE  PLATINUM  PROOF  COIN  . 

2008  AMERICAN  EAGLE  ONE-TENTH  OUNCE  PLATINUM  PROOF  COIN  . 

2008  AMERICAN  EAGLE  PLATINUM  PROOF  FOUR-COIN  SET  . 

2008  AMERICAN  EAGLE  ONE  OUNCE  PLATINUM  UNCIRCULATED  COIN  . 

2008  AMERICAN  EAGLE  ONE-HALF  OUNCE  PLATINUM  UNCIRCULATED  COIN  . 

2008  AMERICAN  EAGLE  PLATINUM  UNCIRCULATED  FOUR-COIN  SET  . 

10th  ANNIVERSARY  PLATINUM  SET  . 


1.119.95 

599.95 

359.95 

199.95 

2.179.95 
1,069.95 

569.95 
2,089.95 

1 .249.95 


American  Buffalo  Gold  Coins 


2008  AMERICAN  BUFFALO  ONE  OUNCE  GOLD  PROOF  COIN  . 

2008  AMERICAN  BUFFALO  ONE-HALF  OUNCE  GOLD  PROOF  COIN 


1 ,049.95 
549.95 
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Product 


Price 


2008  AMERICAN  BUFFALO  ONE-QUARTER  OUNCE  GOLD  PROOF  COIN  . 

2008  AMERICAN  BUFFALO  ONE-TENTH  OUNCE  GOLD  PROOF  COIN  . 

2008  AMERICAN  BUFFALO  GOLD  PROOF  FOUR-COIN  SET . 

2008  AMERICAN  BUFFALO  ONE  OUNCE  GOLD  UNCIRCULATED  COIN  . 

2008  AMERICAN  BUFFALO  ONE-HALF  OUNCE  GOLD  UNCIRCULATED  COIN  . 

2008  AMERICAN  BUFFALO  ONE-QUARTER  OUNCE  GOLD  UNCIRCULATED  COIN 

2008  AMERICAN  BUFFALO  ONE-TENTH  OUNCE  GOLD  UNCIRCULATED  COIN . 

2008  AMERICAN  BUFFALO  GOLD  UNCIRCULATED  FOUR-COIN  SET  . . 

AMERICAN  BUFFALO  2008  CELEBRATION  COIN  . 

8-8-08  DOUBLE  PROSPERITY  SET  . 


312.45 

164.95 
2,005.45 

999.95 

524.95 

297.45 

158.95 
1,902.45 

968.88 

1,078.88 


First  Spouse  Gold  Coins 


2008  FIRST  SPOUSE  SERIES  ONE-HALF  OUNCE  GOLD  PROOF  COIN  JACKSON’S  LIBERTY  . 

2008  FIRST  SPOUSE  SERIES  ONE-HALF  OUNCE  GOLD  UNCIRCULATED  COIN  JACKSON’S  LIBERTY 

2008  FIRST  SPOUSE  SERIES  ONE-HALF  OUNCE  GOLD  PROOF  COIN  LOUISA  ADAMS  . 

2008  FIRST  SPOUSE  SERIES  ONE-HALF  OUNCE  GOLD  UNCIRCULATED  COIN  LOUISA  ADAMS  . 

2008  FIRST  SPOUSE  SERIES  ONE-HALF  OUNCE  GOLD  PROOF  COIN  ELIZABETH  MONROE  . 

2008  FIRST  SPOUSE  SERIES  ONE-HALF  OUNCE  GOLD  UNCIRCULATED  COIN  ELIZABETH  MONROE 


549.95 

524.95 

549.95 

524.95 

549.95 

524.95 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Brunhart,  Deputy  Director; 
United  States  Mint:  801  Ninth  Street, 
NW.;  Washington,  DC  20220;  or  call 
202-354-7500. 

Authority:  31  U.S.C.  5111,  5112  &  9701. 
Dated:  Npvember  10,  2008. 

Edmund  C.  Moy, 

Director  for  United  States  Mint. 

[FR  Doc.  E8-27144  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4810-02-P 


DEPARTMENT  OF  THE  TREASURY 
United  States  Mint 

Notification  of  Resumption  of  Sales  of 
Previously  Available  Products 

ACTION:  Notification  of  Resumption  of 
Sales  of  Previously  Available  Products. 

SUMMARY:  The  United  States  Mint  is 
setting  prices  and  will  resume  selling 
previously  available  products. 

Pursuant  to  the  authority  that  31 
U.S.C.  5111(a),  5112  &  5132  grant  the 


Secretary  of  the  Treasury  to  prepare  and 
distribute  numismatic  items,  the  United 
States  Mint  will  resume  selling 
previously  available  products. 

The  United  States  Mint  is  setting  the 
price  of  these  coins  in  accordance  with 
31  U.S.C.  9701(b)(2)(B). 

Effective  November  15,  2008,  the 
United  States  Mint  will  commence 
selling  the  following  previously 
available  products  according  to  the 
following  price  schedule: 


Product 


Last  chance 
price 


Annual  Sets 


2007  UNITED  STATES  MINT  PROOF  SET®  . 

2007  UNITED  STATES  MINT  50  STATE  QUARTERS  PROOF  SETr-^ . 

2004  UNITED  STATES  MINT  UNCIRCULATED  COIN  SET®  . 

2006  UNITED  STATES  MINT  UNCIRCULATED  COIN  SET®  . 

2007  UNITED  STATES  MINT  UNCIRCULATED  COIN  SET®  . 

2007  UNITED  STATES  MINT  SILVER  PROOF  SETtm  . 

2007  UNITED  STATES  MINT  50  STATE  QUARTERS  SILVER  PROOF  SET^ 


$26.95 

13.95 

16.95 

16.95 

22.95 

44.95 

25.95 


Special  Sets 


50  STATE  QUARTERS*  AND  EURO  COIN  COLLECTION 
OFFICIAL  COIN  COLLECTING  STARTER  KIT . 


49.95  ■ 
19.50 


50  State  Quarters  “  Bags  &  Rolls 


2004 

2005 
2005 
2005 

2005 

2006 
2006 
2006 
2006 
2006 
2006 
2006 
2006 
2006 
2007 
2007 


WISCONSIN  TWO-ROLL  SET . 

MINNESOTA  TWO-ROLL  SET . 

MINNESOTA  1,000-COIN  BAG,  PHILADELPHIA 

MINNESOTA  1,000-COIN  BAG,  DENVER  . 

OREGON  1,000-COIN  BAG,  DENVER  . 

COLORADO  100-COIN  BAG.  PHILADELPHIA  ... 
NEBRASKA  1,000-COIN  BAG,  PHILADELPHIA  . 
COLORADO  1,000-COIN  BAG,  PHILADELPHIA 

NEBRASKA  100-COIN  BAG,  DENVER  . 

NORTH  DAKOTA  100-COIN  BAG,  DENVER . 

SOUTH  DAKOTA  100-COIN  BAG,  DENVER 

NEBRASKA  1,000-COIN  BAG,  DENVER  . 

COLORADO  1,000-COIN  BAG.  DENVER  . 

NORTH  DAKOTA  1.000-COIN  BAG,  DENVER  ... 

WYOMING  100-COIN  BAG.  PHILADELPHIA . 

MONTANA  1,000-COIN  BAG,  PHILADELPHIA  ... 


32.95 

32.95 

309.95 

309.95 

309.95 

32.95 

309.95 

309.95 

32.95 

32.95 

32.95 

309.95 

309.95 

309.95 

32.95 

309.95 
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Product 


Last  chance 
price 


2007  WYOMING  1,000-COIN  BAG.  PHILADELPHIA . 

2007  UTAH  1.000-COIN  BAG,  PHILADELPHIA  . 

2007  WYOMING  100-COIN  BAG,  DENVER  . 

2007  WYOMING  1,000-COIN  BAG,  DENVER  . 

2007  UTAH  1.000-COIN  BAG,  DENVER . 

2007  UTAH  TWO-ROLL  SET . 

2008  OKLAHOMA  100-COIN  BAG,  PHILADELPHIA  . 

2008  NEW  MEXICO  100-COIN  BAG,  PHILADELPHIA  .. 

2008  ARIZONA  100-COIN  BAG,  PHILADELPHIA . 

2008  OKLAHOMA  1,000-COIN  BAG,  PHILADELPHIA  .. 
2008  NEW  MEXICO  1,000-COIN  BAG,  PHILADELPHIA 

2008  ARIZONA  1.000-COIN  BAG,  PHILADELPHIA . 

2008  OKLAHOMA  TWO-ROLL  SET  . 

2008  NEW  MEXICO  TWO-ROLL  SET . 

2008  ARIZONA  TWO-ROLL  SET  . 

2008  OKLAHOMA  100-COIN  BAG,  DENVER  . 

2008  NEW  MEXICO  100-COIN  BAG,  DENVER . 

2008  ARIZONA  100-COIN  BAG.  DENVER  . 

2008  OKLAHOMA  1,000-COIN  BAG,  DENVER  . 

2008  NEW  MEXICO  1,000-COIN  BAG,  DENVER . 

2008  ARIZONA  1 ,000-COIN  BAG,  DENVER  . 


309.95 

309.95 

32.95 

309.95 

309.95 

32.95 

32.95 

32.95 

32.95 

309<95 

309.95 

309.95 

32.95 

32.95 

32.95 

32.95 

32.95 

32.95 

309.95 

309.95 

309.95 


Other  Bags  &  Rolls 


2001  SACAGAWEA  GOLDEN  DOLLAR  25-COIN  ROLL,  PHILADELPHIA 
2001  KENNEDY  HALF  DOLLAR  200-COIN  BAG  . 

2001  KENNEDY  HALF-DOLLAR  2-ROLL  SET  . 

2002  GOLDEN  DOLLAR  2000-COIN  BAG,  PHILADELPHIA  . 

2002  GOLDEN  DOLLAR  2000-COIN  BAG,  DENVER  . 

2003  JEFFERSON  NICKEL  2-ROLL  SET  . 

2004  SACAGAWEA  GOLDEN  DOLLAR  2000-COIN  BAG,  DENVER  . 

2005  OCEAN  IN  VIEW  NICKEL  1000-COIN  BAG,  PHILADELPHIA  . 

2005  OCEAN  IN  VIEW  NICKEL  1000-COIN  BAG,  DENVER  . 

2005  SACAGAWEA  GOLDEN  DOLLAR  250-COIN  BAG,  PHILADELPHIA 


35.95 

130.95 

32.95 
2,190.00 
2,190.00' 

8.95 

2,490.00 

79.95 
79.95 

319.95 


1999 

1999 

1999 

2000 
2000 
2000 
2001 
2001 
2001 
2001 
2001 
2002 
2002 
2002 
2002 
2002 
2003 
2003 
2003 
2003 

2003 

2004 
2004 
2004 
2004 

2004 

2005 
2005 
2005 
2005 

2005 

2006 
2006 
2006 
2006 
2006 


50  State  Quarters  Official  First  Day  Coin  Covers 


NEW  JERSEY  OFFICIAL  FIRST  DAY  COIN  COVER  . 

GEORGIA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

CONNECTICUT  OFFICIAL  FIRST  DAY  COIN  COVER  . 

SOUTH  CAROLINA  OFFICIAL  FIRST  DAY  COIN  COVER 
NEW  HAMPSHIRE  OFFICIAL  FIRST  DAY  COIN  COVER 

VIRGINIA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

NEW  YORK  OFFICIAL  FIRST  DAY  COIN  COVER  . 

NORTH  CAROLINA  OFFICIAL  FIRST  DAY  COIN  COVER 
RHODE  ISLAND  OFFICIAL  FIRST  DAY  COIN  COVER  .... 

VERMONT  OFFICIAL  FIRST  DAY  COIN  COVER  . 

KENTUCKY  OFFICIAL  FIRST  DAY  COIN  COVER  . 

TENNESSEE  OFFICIAL  FIRST  DAY  COIN  COVER  . 

OHIO  OFFICIAL  FIRST  DAY  COIN  COVER  . 

LOUISIANA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

INDIANA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

MISSISSIPPI  OFFICIAL  FIRST  DAY  COIN  COVER . 

ILLINOIS  OFFICIAL  FIRST  DAY  COIN  COVER  . 

ALABAMA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

MAINE  OFFICIAL  FIRST  DAY  COIN  COVER . 

MISSOURI  OFFICIAL  FIRST  DAY  COIN  COVER  . 

ARKANSAS  OFFICIAL  FIRST  DAY  COIN  COVER  . 

MICHIGAN  OFFICIAL  FIRST  DAY  COIN  COVER  . 

FLORIDA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

TEXAS  OFFICIAL  FIRST  DAY  COIN  COVER  . 

IOWA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

WISCONSIN  OFFICIAL  FIRST  DAY  COIN  COVER  . 

CALIFORNIA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

MINNESOTA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

OREGON  OFFICIAL  FIRST  DAY  COIN  COVER  . 

KANSAS  OFFICIAL  FIRST  DAY  COIN  COVER  . 

WEST  VIRGINIA  OFFICIAL  FIRST  DAY  COIN  COVER  .... 

NEVADA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

NEBRASKA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

COLORADO  OFFICIAL  FIRST  DAY  COIN  COVER  . 

NORTH  DAKOTA  OFFICIAL  FIRST  DAY  COIN  COVER  .. 
SOUTH  DAKOTA  OFFICIAL  FIRST  DAY  COIN  COVER  .. 


14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

1-4.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 

14.95 
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2007  MONTANA  OFFICIAL  FIRST  DAY  COIN  COVER  . 

2007  WASHINGTON  OFFICIAL  FIRST  DAY  COIN  COVER 

2007  IDAHO  OFFICIAL  FIRST  DAY  COIN  COVER . 

2007  WYOMING  OFFICIAL  FIRST  DAY  COIN  COVER  . 

2007  UTAH  OFFICAL  FIRST  DAY  COIN  COVER  . 


Product 


Last  chance 
price 


14.95 

14.95 

14.95 

14.95 

14.95 


American  Presidency  1  Coin  Covers 


2007  GEORGE  WASHINGTON  1  COIN  COVER 

2007  JOHN  ADAMS  1  COIN  COVER . 

2007  THOMAS  JEFFERSON  1  COIN  COVER  .. 
2007  JAMES  MADISON  PRES  1  COIN  COVER 


14.95 

14.95 

14.95 

14.95 


50  State  Quarters '  Coin  &  Die  Sets 


2002  TENNESSEE  COIN  AND  DIE  SET— (D)  .... 

2007  WASHINGTON  COIN  &  DIE  SET— (P)  . 

2007  MONTANA  COIN  &  DIE  SET— (D)  . 

2007  WYOMING  COIN  &  DIE  SET— (D)  . 

2007  MONTANA  COIN  &  DIE  SET— (P)  . 

2007  IDAHO  COIN  &  DIE  SET— (D) . 

2007  WYOMING  COIN  &  DIE  SET— (P)  . 

2007  IDAHO  COIN  &  DIE  SET— (P)  . 

2007  UTAH  COIN  &  DIE  SET— (D)  . 

2007  NEBRASKA  COIN  &  DIE  SET— (D)  . 

2006  NEBRASKA  COIN  &  DIE  SET  (P)  . 

2006  COLORADO  COIN  &  DIE  SET— (P) . 

2006  NORTH  DAKOTA  COIN  &  DIE  SET— (D)  .. 
2006  NORTH  DAKOTA  COIN  &  DIE  SET— (P)  .. 
2006  SOUTH  DAKOTA  COIN  &  DIE  SET— (D)  .. 
2006  SOUTH  DAKOTA  COIN  &  DIE  SET— (P)  ... 

2005  OREGON  COIN  &  DIE  SET— (P)  . 

2004  IOWA  COIN  &  DIE  SET— (P) . 

2003  MAINE  COIN  &  DIE  SET— (D) . 

2001  NORTH  CAROLINA  COIN  &  DIE  SET— (P) 
2001  RHODE  ISLAND  COIN  &  DIE  SET— D  . 


34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 

34.95 


50  State  Quarters '  Collectible  Spoons 


2004 
2007 

2007 

2008 
2008 
2008 

2005 

2006 
2006 
2006 
2006 
2006 
2007 
2007 
2007 


IOWA  COLLECTOR’S  SPOON . 

IDAHO  COLLECTOR’S  SPOON  . 

WYOMING 'COLLECTOR’S  SPOON  . 

OKLAHOMA  COLLECTOR’S  SPOON  . 

NEW  MEXICO  COLLECTOR’S  SPOON  ... 

ARIZONA  COLLECTOR’S  SPOON  . 

WEST  VIRGINIA  COLLECTOR’S  SPOON 

NEVADA  COLLECTOR’S  SPOON  . 

COLORADO  COLLECTOR’S  SPOON . 

NEBRASKA  COLLECTOR’S  SPOON . 

NORTH  DAKOTA  COLLECTOR’S  SPOON 
SOUTH  DAKOTA  COLLECTOR’S  SPOON 
WASHINGTON  COLLECTOR’S  SPOON  ... 

MONTANA  COLLECTOR’S  SPOON  . 

UTAH  COLLECTOR’S  SPOON  . 


7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 

7.95 


50  State  Quarters ''  Greetings  from  America  Series 


1999  50  STATE  QUARTERS'^  GREETINGS 

1999  50  STATE  QUARTERS*  GREETINGS 

2000  50  STATE  QUARTERS*  GREETINGS 

2000  50  STATE  QUARTERS*  GREETINGS 

2001  50  STATE  QUARTERS®  GREETINGS 

2001  50  STATE  QUARTERS’*  GREETINGS 

2002  50  STATE  QUARTERS’'  GREETINGS 

2002  50  STATE  QUARTERS*^  GREETINGS 

2003  50  STATE  QUARTERS*  GREETINGS 

2003  50  STATE  QUARTERS*  GREETINGS 

2004  50  STATE  QUARTERS*  GREETINGS 

2004  50  STATE  QUARTERS*  GREETINGS 

2005  50  STATE  QUARTERS*  GREETINGS 

2005  50  STATE  QUARTERS*  GREETINGS 

2006  50  STATE  QUARTERS*  GREETINGS 

2006  50  STATE  QUARTERS*  GREETINGS 

2007  50  STATE  QUARTERS*  GREETINGS 


FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 
FROM  AMERICA 


STATE  CARD  SET 

PORTFOLIO  . 

STATE  CARD  SET* 

PORTFOLIO  . 

STATE  CARD  SET 

PORTFOLIO  . 

STATE  CARD  SET 

PORTFOLIO . 

STATE  CARD  SET 

PORTFOLIO . 

STATE  CARD  SET 

PORTFOLIO  . 

PORTFOLIO  . 

STATE  CARD  SET 

PORTFOLIO  . 

STATE  CARD  SET 
PORTFOLIO . 


27.99 

29.99 

27.99 

29.99 

27.99 

29.99 

27.99 

29.99 

27.99 

29.99 

27.99 

29.99 

29.99 

27.99 

29.99 

27.99 

29.99 


67932 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Notices 


Product 


Last  chance 
price 


2007  50  STATE  QUARTERS*  GREETINGS  FROM  AMERICA  STATE  CARD  SET  ... 

50  STATE  QUARTERS*  GREETINGS  FROM  AMERICA  PORTFOLIO  ALBUM  . 

50  STATE  QUARTERS®  GREETINGS  FROM  AMERICA  STATE  CARD  SET  ALBUM 


27,99 

29.95 

29.95 


Westward  Journey  Nickel  Series  ™ 


2004  WESTWARD  JOURNEY  NICKEL  SERIES™  COIN  SET .  .  12.95 

2006  WESTWARD  JOURNEY  NICKEL  SERIES™  COIN  SET .  6.50 


Sales  of  the  products  above  will 
continue  through  December  19,  2008,  or 
until  inventories  are  depleted.  Full 
terms  and  conditions  for  sales  appear  on 
the  United  States  Mint  catalog  Web  site 
at  h ttp://ww'w. usmin t.gov/ catalog. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Brunhart,  Deputy  Director; 
United  States  Mint;  801  Ninth  Street, 
NW.;  Washington,  DC  20220;  or  call 
202-354-7500. 


Dated:  November  10,  2008. 

Edmund  C.  Moy, 

Director  for  United  States  Mint. 

[FR  Doc.  E8-27145  Filed  11-14-08;  8:45  am] 
BILLING  CODE  4810-02-P 


Monday, 

November  17,  2008 


Part  n 

Department  of  Labor 

Wage  and  Hour  Division 
29  CFR  Part  825 

The  Family  and  Medical  Leave  Act  of 
1993;  Final  Rule 
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DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 

29  CFR  Part  825 
RIN  1215-AB35 

The  Family  and  Medical  Leave  Act  of 
1993 

AGENCY:  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Department  of  Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  document  provides  the 
text  of  final  regulations  implementing 
the  Family  and  Medical  Leave  Act  of 
1993  (“FMLA”),  the  law  that  provides 
eligible  employees  who  work  for 
covered  employers  the  right  to  take  job- 
protected,  unpaid  leave  for  absences 
due  to  the  birth  of  the  employee’s  son 
or  daughter  and  to  care  for  the  newborn 
child;  because  of  the  placement  of  a  son 
or  daughter  with  the  employee  for 
adoption  or  foster  care;  in  order  to  care 
for  a  son,  daughter,  spouse,  or  parent 
with  a  serious  health  condition;  or 
because  of  the  employee’s  own  serious 
health  condition  that  makes  the 
employee  unable  to  perform  the 
functions  of  his  or  her  job.  The  final 
regulations  also  address  new  military 
family  leave  entitlements  included  in 
amendments  to  the  FMLA  enacted  as 
part  of  the  National  Defense 
Authorization  Act  for  FY  2008,  which 
provide  additional  job-protected  leave 
rights  to  eligible  employees  of  cov'ered 
employers  who  provide  care  for  covered 
servicemembers  with  a  serious  injury  or 
illness  and  because  of  qualifying 
exigencies  arising  out  of  the  fact  that  a 
covered  military  member  is  on  active 
duty  or  has  been  notifiSd  of  an 
impending  call  or  order  to  active  duty 
in  support  of  a  contingency  operation. 
EFFECTIVE  DATE:  These  rules  are  effective 
on  January  16.  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Brennan,  Senior  Regulatory 
Officer,  Wage  and  Hour  Division. 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S- 
3502,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-0066  (this  is  not  a  toll  free  number). 
Copies  of  this  rule  may  be  obtained  in 
alternative  formats  (Large  Print,  Braille, 
Audio  Tape  or  Disc),  upon  request,  bv 
calling  (202)  693-0675.  TTY/TDD 
callers  may  dial  toll-free  1-877-889- 
5627  to  obtain  information  or  request 
materials  in  alternative  formats. 

Questions  of  interpretation  and/or 
enforcement  of  the  agency’s  regulations 
may  be  directed  to  the  nearest  Wage  and 


Hour  Division  (WHD)  District  Office. 
Locate  the  nearest  office  by  calling  the 
WHD’s  toll-free  help  line  at  (866)  4US- 
WAGE  ((866)  487-9243)  between  8  a.m. 
and  5  p.m.  in  your  local  time  zone,  or 
log  onto  the  WHD’s  Web  site  for  a 
nationwide  listing  of  WHD  District  and 
Area  Offices  at;  http://i\'\\'w.doI.gov/eso/ 
contacts/\vhd/america2.htm. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  What  the  FMLA  Provides 

The  Family  and  Medical  Leave  Act  of 
1993,  Public  Law  103-3,  107  Stat.  6  (29 
U.S.C.  2601  et  seq.),  was  enacted  on 
February  5,  1993,  and  became  effective 
for  most  covered  employers  on  August 
5,  1993.  As  enacted  in  1993,  FMLA 
entitled  eligible  employees  of  covered 
employers  to  take  job-protected,  unpaid 
leave,  or  to  substitute  appropriate 
accrued  paid  leave,  for  up  to  a  total  of 
12  workweeks  in  a  12-mbnth  period  for 
the  birth  of  the  employee’s  son  or 
daughter  and  to  care  for  the  newborn 
child;  for  the  placement  of  a  son  or 
daughter  with  the  employee  for 
adoption  or  foster  care;  to  care  for  the 
employee’s  spouse,  parent,  son,  or 
daughter  with  a  serious  health 
condition;  or  when  the  employee  is 
unable  to  work  due  to  the  employee’s 
own  serious  health  condition. 

On  January  28,  2008,  President  Bush 
signed  into  law  H.R.  4986,  the  National 
Defense  Authorization  Act  for  FY  2008 
(“NDAA”),  Public  Law  110-181. 

Section  585(a)  of  the  NDAA  expanded 
the  FMLA  to  allow  eligible  employees  of 
covered  employers  to  take  FMLA- 
qualifying  leave  ‘‘[bjecause  of  any 
qualifying  exigency  (as  the  Secretary  [of 
Labor]  shall,  by  regulation,  determine) 
arising  out  of  the  fact  that  the  spouse, 
or  a  son,  daughter,  or  parent  of  the 
employee  is  on  active  duty  (or  has  been 
notified  of  an  impending  call  or  order  to 
active  duty)  in  the  Armed  Forces  in 
support  of  a  contingency  operation.” 

See  29  U.S.C.  2612(a)(1)(E)  (referred  to 
herein  as  “qualifying  exigency  leave”). 
The  NDAA  also  provided  that  “an 
eligible  employee  who  is  the  spouse, 

.son,  daughter,  parent,  or  next  of  kin  of 
a  covered  servicemember  shall  be 
entitled  to  a  total  of  26  workweeks  of 
leave  during  a  [single]  12-month  peuiod 
to  care  for  .the  servicemember.”  See  29 
U.S.C.  2612(a)(3)-(4)  (referred  to  herein 
as  “military  caregiver  leave”).  In 
addition  to  establishing  these  two  new 
leave  entitlements  (referred  to  together 
throughout  this  document  as  the 
“military  family  leave  provisions”), 
section  585(a)  of  the  NDAA  included 
conforming  amendments  to  incorporate 
the  new  military  family  leave 


entitlements  into  the  FMLA’s  current 
statutory  provisions  relating  to  the  use 
of  FMLA  leave  and  to  add  certain  new 
terms  to  the  FMLA’s  statutory 
definitions.  The  NDAA  amendments 
were  enacted  January  28,  2008.  The 
amendments  require  the  Secretary  of 
Labor  to  define  “any  qualifying 
exigency”  through  regulation.  See  29 
U.S.C.  2612(a)(1)(E). 

To  be  eligible  for  FMLA  leave,  an 
employee  must  have  been  employed  for 
at  least  12  months  by  the  employer  and 
for  at  least  1,250  hours  of  service  with 
the  employer  during  the  12  months 
preceding  the  leave,  and  be  employed  at 
a  worksite  at  which  the  employer 
employs  at  least  50  employees  within  75 
miles  of  the  worksite.  See  29  U.S.C. 
2611(2).  Employers  covered  by  the 
FMLA  must  maintain  any  preexisting 
group  health  coverage  for  an  eligible 
employee  during  the  FMLA  leave  period 
under  the  same  conditions  coverage 
would  have  been  provided  if  the 
employee  had  not  taken  leave  and,  once 
the  leave  period  has  concluded, 
reinstate  the  employee  to  the  same  or  an 
equivalent  job  with  equivalent 
employment  benefits,  pay,  and  other 
terms  and  conditions  of  employment. 
See  29  U.S.C.  2614.  If  an  employee 
believes  that  his  or  her  FMLA  rights 
have  been  violated,  the  employee  may 
file  a  complaint  with  the  Department  of 
Labor  or  file  a  private  lawsuit  in  federal 
or  state  court.  If  the  employer  has 
violated  an  employee’s  FMLA  rights,  the 
employee  is  entitled  to  reimbursement 
for  any  monetary  loss  incurred, 
equitable  relief  as  appropriate,  interest, 
attorneys’  fees,  expert  witness  fees,  and 
court  costs.  Liquidated  damages  also 
may  be  awarded.  See  29  U.S.C.  2617. 

'f  itle  I  of  the  FMLA  is  administered  by 
the  U.S.  Department  of  Labor  and 
applies  to  private  sector  employers  of  50 
or  more  employees,  public  agencies  and 
certain  federal  employers  and  entities, 
such  as  the  U.S.  Postal  Service  and 
Postal  Regulatory  Commission.  Title  II 
is  administered  by  the  U.S.  Office  of 
Personnel  Management  and  applies  to 
civil  service  employees  covered  by  the 
annual  and  sick  leave  system 
establi.shed  under  5  U.S.C.  Chapter  63, 
plus  certain  employees  covered  by  other 
federal  leave  systems.  Title  III 
established  a  temporary  Commission  on 
Leave  to  conduct  a  study  and  report  on 
existing  and  proposed  policies  on  leave 
and  the  costs,  benefits,  and  impact  on 
productivity  of  such  policies.'  Title  IV 


’  The  Commission  surveyed  workers  and 
employers  in  19>)5  and  issued  a  report  published  by 
the  Department  in  KlUfi.  "A  Workable  Balance: 
Report  to  Congress  on  Family  and  Medical  Leave 
Policies.”  See  httpJ/www.dol.gov/psti/whd/fmla/ 
fmla/]995Heport/famdy.hlm.  In  1999.  the 
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(also  administered  by  the  Department  of 
Labor)  contains  miscellaneous 
provisions,  including  rules  governing 
the  effect  of  the  FMLA  on  more 
generous  leave  policies,  other  laws,  and 
existing  employment  benefits.  Title  V 
originally  extended  leave  provisions  to 
certain  employees  of  the  U.S.  Senate 
and  House  of  Representatives,  but  such 
coverage  was  repealed  and  replaced  by 
the  Congressional  Accountability  Act  of 
1995,  2  U.S.C.  1301. 

B.  Regulatory  History 

The  FMLA  required  the  Department 
to  issue  initial  regulations  to  implement 
Titles  I  and  IV  of  the  FMLA  within  120 
days  of  enactment,  or  by  June  5,  1993, 
with  an  effective  date  of  August  5,  1993. 
The  Department  issued  a  Notice  of 
Proposed  Rulemaking  (“NPRM”)  on 
March  10,  1993  (58  FR  13394),  inviting 
comments  until  March  31,  1993,  on  a 
variety  of  questions  and  issues.  After 
considering  the  comments  received 
from  a  wide  variety  of  stakeholders, 
including  employers,  trade  and 
professional  associations,  advocacy 
organizations,  labor  unions,  state  and 
local  governments,  law  firms,  employee 
benefit  firms,  academic  institutions, 
financial  institutions,  medical 
institutions.  Members  of  Congress,  and 
others,  the  Department  issued  an 
interim  final  rule  on  June  4,  1993  (58  FR 
31794),  which  became  effective  on 
August  5,  1993,  and  which  also  invited 
further  public  comment  on  the  interim 
regulations.  Based  on  this  second  round 
of  public  comments,  the  Department 
published  final  regulations  on  January 
6,  1995  (60  FR  2180),  which  were 
amended  on  February  3,  1995  (60  FR 
6658)  and  on  March  30,  1995  (60  FR 
16382)  to  make  minor  technical 
corrections.  The  final  regulations  went 
into  effect  on  April  6,  1995. 

On  December  1,  2006,  the  Department 
published  a  Request  for  Inforgiation 
(“RFI”)  in  the  Federal  Register  (71  FR 
69504)  requesting  the  public  to 
comment  on  its  experiences  with,  and 
observations  of,  the  Department’s 
administration  of  the  law  and  the 
effectiveness  of  the  FMLA  regulations. 
The  RFI’s  questions  and  areas  of  focus 
were  derived  from  stakeholder 
meetings,  a  number  of  rulings  of  the 
U.S.  Supreme  Court  and  other  federal 
courts,  the  Department’s  experience 
administering  the  law,  information  from 
Congressional  hearings,  and  public 
comments  filed  with  the  Office  of 

Department  updated  the  employee  and 
establi-shment  .surveys  conducted  in  199.'j  and 
published  a  report  in  January  2001,  “Balancing  the 
Needs  of  Families  and  Employers:  Family  and 
Medical  Leave  Surveys,  2000  Update.”  See  http:// 
www.dol.gov/esa/whd/fmla/fmla/toc.htm. 


Management  and  Budget  (“OMB”)  as 
described  by  OMB  in  three  annual 
reports  to  the  Congress  on  the  FMLA’s 
costs  and  benefits. ^  The  Department 
received  more  than  15,000  comments  in 
response  to  the  RFI  from  workers, 
family  members,  employers,  academics, 
and  other  interested  parties.^  This  input 
ranged  from  personal  accounts,  legal 
reviews,  industry  and  academic  studies, 
and  surveys  to  recommendations  for 
regulatory  and  statutory  changes  to 
address  particular  areas  of  concern.  The 
Department  published  its  Report  on  the 
comments  received  in  response  to  the 
Department’s  RFI  in  June  2007  (see  72 
FR  35550  (June  28,  2007)). 

On  February  11,  2008,  the  Department 
published  an  NPRM  in  the  Federal 
Register  (73  FR  7876)  inviting  public 
comments  for  60  days  on  proposed 
changes  to  the  FMLA’s  implementing 
regulations.  The  proposed  changes  were 
based  on  the  Department’s  experience  of 
nearly  15  years  administering  the  law, 
the  two  previous  Department  of  Labor 
studies  and  reports  on  the  FMLA  issued 
in  1996  and  2001,  several  U.S.  Supreme 
Court  and  lower  court  rulings,  and  a 
review  of  the  public  comments  received 
in  response  to  the  RFI.  The  NPRM  also 
sought  public  comment  on  issues  to  be 
addressed  in  final  regulations  to 
implement  the  2008  amendments  to  the 
FMLA  providing  for  military  family 
leave  pursuant  to  section  585(a)  of  the 
NDAA.  The  Department’s  NPRM 
included ^a  description  of  the  relevant 
military  family  leave  statutory 
provisions,  a  discussion  of  issues  the 
Department  had  identified  under  those 
provisions,  and  a  series  of  questions 
seeking  comment  on  subjects  and  issues 
for  consideration  in  developing  the  final 
regulations. 

In  response  to  the  NPRM,  the 
Department  received  4,689  comment 
submissions  (the  majority  via  the 
Federal  eRulemaking  Portal  at  http:// 
n-ww-regulations-gov)  during  the  official 
comment  period  from  a  wide  variety  of 
individuals,  employees,  employers, 
trade  and  professional  associations, 
labor  unions,  governmental  entities, 
Members  of  Congress,  law  firms,  and 
others.  Two  submissions  attached  the 

^  These  OMB  reports  may  be  found  at  the 
following  Web  sites:  2001  report:  http:// 
www.whitehouse.gov/omb/inforeg/ 
costbenefitreport.pdf:  2002  report:  http:// 
mn*’.  whitehouse.gov/omb/inforeg/ 
2002_reportjo_congress.pdf;  200-4  report:  http:// 
www.whitehouse.gov/omb/inforeg/ 

2004_cb _final.pdf. 

^Comments  are  available  for  viewing  at  the  Wage 
and  Hour  Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington,  DC  20210. 
Many  comments  are  also  available  on  http:// 
www.regulations.gov. 


views  of  some  of  their  individual 
members:  The  American  Federation  of 
Teachers  (528  individual  comments) 
and  MomsRising.org  (4,712  individual 
comments).  Additional  comments 
submitted  via  the  Regulations.gov 
eRulemaking  Portal  after  the  comment 
period  closed  were  not  considered  part 
of  the  official  record  and  were  not 
considered.  (Comments  may  be  viewed 
on  the  Regulations.gov  Web  site  at 
http://\\'vm'.reguIations.gov/fdmspublic/ 
coinponent/main?main=DocketDetaiI&' 
d=ESA-2008-0001 .) 

Nearly  90  percent  of  the  comments 
received  in  response  to  the  NPRM  were 
either:  (1)  Very  general  statements;  (2) 
personal  anecdotes  that  do  not  address 
any  particular  aspect  of  the  proposed 
regulatory  changes;  (3)  comments 
addressing  issues  that  are  beyond  the 
scope  or  authority  of  the  proposed 
regulations,  ranging  from  repeal  of  the 
Act  to  expanding  its  coverage  and 
benefits;  or  (4)  identical  or  nearly 
identical  “form  letters’’  sent  in  response 
to  comment  initiatives  sponsored  by 
various  constituent  groups,  such  as  the 
American  Postal  Workers  Union  and 
several  of  its  affiliated  local  unions,  the 
Associated  Builders  and  Contactors, 
MomsRising.org,  the  National 
Organization  of  Women,  the  Society  for 
Human  Resource  Management, 
Teamsters  for  a  Democratic  Union,  and 
Women  Employed.  The  remaining 
comments  reflect  a  wide  variety  of 
views  on  the  merits  of  particular 
sections  of  the  proposed  regulations. 
Many  include  substantive  analyses  of 
the  proposed  revisions.  The  Department 
acknowledges  that  there  are  strongly 
held  views  on  many  of  the  issues 
presented  in  this  rulemaking,  and  it  has 
carefully  considered  all  of  the 
comments,  analyses,  and  arguments 
made  for  and  against  the  proposed 
changes. 

The  major  comments  received  on  the 
proposed  regulatory  changes  are 
summarized  below,  together  with  a 
discussion  of  the  changes  that  have  been 
made  in  the  final  regulatory  text  in 
response  to  the  comments  received.  In 
addition  to  the  more  substantive 
comments  discussed  below,  the 
Department  received  some  minor 
editorial  suggestions  [e.g.,  suggested 
grammatical  revisions  and  correction  of 
misspelled  words),  some  of  which  have 
been  adopted  and  some  of  which  have 
not.  A  number  of  other  minor  editorial 
changes  have  been  made  to  improve  the 
clarity  of  the  regulatory  text. 

II.  Summary  of  Comments  on  Changes 
to  the  FMLA  Regulations 

This  summary  begins  with  a  general 
overview  of  how  the  new  military 
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family  leave  entitlements  have  been 
incorporated  into  the  existing  FMLA 
regulatory  framework,  followed  by  a 
section-by-section  presentation  of  the 
■  major  comments  received  on  the 
Department’s  other  proposed  revisions. 
As  proposed  in  the  NPRM,  the  section 
headings  in  the  final  rule  have  been 
reworded  from  a  question  into  the  more 
common  format  of  a  descriptive  title, 
and  several  sections  have  been 
restructured  and  reorganized  to  improve 
the  accessibility  of  the  information.  In 
addition,  proposed  sections  of  the 
regulations  have  been  renumbered  in 
the  final  rule  to  allow  for  the  addition 
of  new  regulatory  sections  addressing 
the  military  family  leave  entitlements  as 
described  below. 

Incorporation  of  New  Military  Family 
Leave  Entitlements  Into  the  FMLA 
Regulations 

In  crafting  these  final  regulations  on 
military  family  leave,  the  Department 
was  mindful  of  the  special 
circumstances  underlying  the  need  for 
such  leave.  In  recognition  of  the  military 
families  who  may  have  the  need  to  take 
FMLA  leave  under  these  new 
entitlements,  the  Department  worked  to 
finalize  these  regulations  as 
expeditiously  as  possible.  In  addition, 
because  many  of  the  NDAA  provisions 
providing  for  military  family  leave 
under  the  FMLA  adopt  existing 
provisions  of  law  generally  applicable  to 
the  military,  the  Department  engaged  in 
extensive  discussions  with  the 
Departments  of  Defense  and  Veterans 
Affairs  before  finalizing  these 
regulations.  The  Department  also 
consulted  with  a  number  of  military 
service  organizations.  These  discussions 
focused  on  creating  regulatory 
requirements  under  the  FMLA  that 
reflect  an  understanding  of  and 
appreciation  for  the  unique 
circumstances  facing  military  families 
when  a  servicemember  is  deployed  in 
support  of  a  contingency  operation  or 
injured  in  the  line  of  duty  on  active 
duty,  as  well  as  providing  appropriate 
deference  to  existing  military  protocol. 
The  Departments  of  Defense  and 
Veterans  Affairs  are  fully  cognizant  of 
the  central  role  each  of  them  will  play 
in  ensuring  that  military  families  are 
able  to  avail  themselves  of  the  new 
entitlements  when  needed  and  to 
comply  with  the  statutory  and 
regulatory’  requirements  for  the  taking  of 
job-protected  leave  under  the  FMLA 
when  a  servicemember  is  deployed  or 
seriously  injured  or  ill.  The  Department 
also  acknowledges  the  critical  role 
employers  play  in  helping  the  men  and 
women  serving  in  the  military, 
especially  those  in  the  National  Guard 


and  Reserves.  In  workplaces  around  the 
country,  employer  support  is  vital  to  the 
implementation  of  the  military  family 
leave  provisions  in  a  manner  that 
recognizes  and  contributes  to  the 
success  of  the  members  of  the  military 
and  their  families. 

In  the  NPRM,  the  Department 
specifically  requested  comments  on 
whether  the  new  military  family  leave 
entitlements  should  be  incorporated 
into  the  broader  FMLA  regulatory 
framework,  or  whether  completely 
separate,  stand-alone  regulatory  sections 
should  be  created  for  one  or  both  of  the 
new  entitlements.  The  Department 
proposed  to  adopt  many  of  the  same  or 
similar  procedures  for  taking  military 
family  leave  as  are  applied  to  other 
types  of  FMLA  leave  and  suggested  a 
number  of  sections  to  which  conforming 
changes  would  need  to  be  made  in  order 
to  reflect  these  new  leave  entitlements. 
For  example,  the  Department  cited 
§§825.100  and  825.112(a)  as  sections 
that  would  need  to  be  updated  to  reflect 
the  military  family  leave  entitlements. 
Among  other  items,  the  Department  also 
suggested  that  the  poster  and  general 
notice  discussed  in  proposed 
§  825.300(a),  the  eligibility  notice  in 
proposed  §  825.300(b),  and  the 
designation  notice  in  proposed 
§  825.300(c)  would  need  to  incorporate 
appropriate  references  to  the  military 
family  leave  entitlements.  The 
Department  also  requested  comments  on 
any  other  regulatory  sections  that 
should  be  revised  in  light  of  the  military' 
family  leave  entitlements. 

After  reviewing  the  public  comments, 
the  Department  concurs  with  the 
majority  of  comments  that  stated  that 
the  procedures  used  when  taking 
military  family  leave  should  be  the  same 
as  those  used  for  other  types  of  FMLA 
leave  whenever  possible.  The 
Department  believes  that  this  approach 
is  beneficial  to  both  employees  and 
employers — each  of  whom  should  find 
it  easier  to  apply  the  same  or  similar 
procedures  for  taking  and  administering 
FMLA  leave  regardless  of  the  qualifying 
reason.  Accordingly,  the  Department 
has,  when  feasible,  incorporated  a 
discussion  of  the  new  military  family 
leave  entitlements  into  the  proposed 
regulatory  provisions  that  concern  the 
taking  ot  FMLA  leave  for  other 
qualih'ing  reasons.  The  Department  also 
has  created  four  new  regulatory 
sections — numbered  as  §§825.126, 
825.127,  825.309  and  825.310— which 
address  specific  employee  and  employer 
responsibilities  for  purposes  of  military 
family  leave. 

The  Department  received  a  few 
comments  regarding  the  incorporation 
of  the  military  family  leave  entitlements 


into  the  proposed  FMLA  regulatory 
framework.  The  National  Partnership  for 
Women  &  Families  and  MomsRising.org 
both  stated: 

Because  the  military  leave  provisions  have 
different  time  requirements,  different 
certification  requirements,  and  different 
definitions  than  the  rest  of  the  FMLA,  we 
strongly  recommend  that  the  regulations  for 
these  provisions  not  be  incorporated  in  the 
rest  of  the  FMLA  regulations.  Rather,  these 
regulations  should  have  their  own  sections 
within  the  FMLA  regulations  and  can  refer  to 
the  rest  of  the  FMLA  when  necessary.  This 
organization  will  reduce  confusion  and  will 
allow  DOL  to  issue  the  military  leave 
regulations  much  more  promptly. 

The  Pennsylvania  Governor’s  Office  of 
Administration  also  recommended  “that 
the  regulations  for  [the  military  family 
leave  entitlements]  be  separate  from  the 
FMLA  regulations.” 

On  the  other  hand,  a  number  of 
commenters  urged  that  the  Department, 
as  much  as  possible,  incorporate  the 
new  regulations  regarding  military 
servicemember  leave  into  the  existing 
FMLA  regulations.  For  example,  TOC 
Management  Services  argued: 

The  DOL  should  take  its  cue  from 
Congress,  which  chose  to  incorporate  the 
provisions  of  H.R.  4986  into  the  existing 
FMLA  statutes  *  *  *.  By  organizing  the 
statutes  this  way.  Congress  has  clearly  shown 
an  intent  to  have  the  new  FMLA  provisions 
be  an  integrated  part  of  the  FMLA;  not  a 
stand-alone  provision  within  the  other  FMLA 
provisions.  Although  carving  out  a  section  to 
address  the  new  military  servicemember 
leave  provisions  would  be  the  most 
convenient  option  for  the  DOL,  it  would 
ultimately  lead  to  confusion.  Employees  and 
employers  reading  through  the  regulations  to 
determine  their  leave  rights/obligations  may 
not  be  aware  that  there  is  an  entirely  separate 
section  dealing  with  military  servicemember 
leave.  For  instance,  an  employee  may  read 
§825.112  to  determine  whether  they  qualify 
for  leave  to  care  for  their  injured 
servicemember  spouse  and  end  their  inquiry 
after  reading  through  that  section.  It  would 
be  confusing  to  have  an  entirely  different 
section  regarding  qualifying  reasons  for  leave 
that  relates  only  to  military  servicemembers. 
To  the  extent  possible,  the  DOL  should 
follow  Congress’s  lead  in  incorporating  the 
new  provisions  into  the  existing  ones. 

Similarly,  the  Illinois  Credit  Union 
League  stated  that,  “[because]  the 
military  and  medical  provisions  are 
companion  regulations,  they  should  be 
incorporated  into  one  statutory  scheme 
to  ensure  consistency.  To  act  otherwise 
would  be  to  assure  a  regulatory  legal 
patchwork*  *  *.”  WorldatWork  also 
suggested  that  the  Department  “should 
incorporate  the  notice  provisions 
provided  in  this  section  with  the  notice 
provisions  provided  elsewhere  in  the 
FMLA  regulations.  Consistency  will 
help  in  administration.” 
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The  Department  has  decided  to 
incorporate,  wherever  feasible,  the  new 
military  family  leave  entitlements  into 
the  proposed  FMLA  regulations 
governing  the  taking  of  job-protected 
leave  for  other  qualifying  reasons.  The 
Department  believes  that  completely 
separating  the  military  family  leave 
provisions  from  the  provisions 
governing  the  taking  of  other  types  of 
FMLA  leave  would  create  unnecessary 
confusion  and  complexity  for 
employees  and  employers.  By 
integrating  the  military  family  leave 
provisions  into  the  proposed  FMLA 
regulations  where  applicable  and 
appropriate,  employees  and  employers 
will  be  better  able  to  understand  their 
rights  and  obligations  under  the  new 
entitlements.  Because  Congress  chose  to 
incorporate  the  new  entitlements  into 
the  existing  FMLA  statutory  framework 
rather  than  create  a  new  entitlement 
separate  from  the  rest  of  the  FMLA, 
ensuring  that  the  totality  of  the  FMLA 
regulations  reflects  the  new  military 
family  leave  provisions  is  both 
necessary  and  consistent  with 
congressional  intent. 

In  most  cases,  these  changes  are 
modest  technical  changes  that 
acknowledge  the  military  leave 
entitlements  in  the  context  of  the 
FMLA.  For  example,  some  references  to 
certification  in  the  regulations  have 
been  altered  to  clarify  whether  they 
refer  only  to  “medical  certifications”  of 
a  serious  health  condition  or  if  they 
refer  also  to  “certifications”  under  the 
military  family  leave  provisions.  In 
some  places,  certain  references  to  an 
employee’s  entitlement  to  12 
workweeks  of  leave  are  changed  to 
simply  reference  the  employee’s  leave 
entitlement,  including  the  entitlement 
of  up  to  26  workweeks  for  military 
caregiver  leave.  Minor  changes  such  as 
this  occur  in  §§  825.101,  825.112, 
825.122,  825.124,  825.200,  825.202- 
825.207,  825.213,  825.300,  825.301, 
825.305-825.308,  825.400,  and  825.500. 
In  some  instances,  the  changes  are  more 
substantial,  such  as  in  the  notice 
provisions  in  §§825.302  and  825.303, 
and  the  general  description  of  the  FMLA 
in  §  825.100.  In  addition,  several  new 
terms  related  to  the  military  family 
leave  provisions  have  been  added  to  the 
definitions  in  §  825.800.  Where 
significant,  the  specific  changes 
required  to  incorporate  the  new  military 
family  leave  entitlements  into  the 
proposed  FMLA  regulations  are 
discussed  in  greater  detail  in  the 
section-by-section  analysis  of  the  final 
regulations  which  follows. 

The  Department  also  recognizes  that 
the  NDAA  amendments  to  the  FMLA 
created  certain  new  concepts  that  are 


applicable  only  to  the  taking  of  military 
family  leave.  Accordingly,  the  final  rule 
includes  four  new  regulatory  sections, 
numbered  §§825.126,  825.127,  825.309, 
and  825.310,  which  address  those 
unique  aspects  of  the  military  family 
leave  entitlements.  These  four  sections 
are  discussed  in  greater  detail  below  in 
the  section-by-section  analysis. 
Generally  speaking,  §§825.126  and 
825.127  discuss  an  employee’s 
entitlement  to  qualifying  exigency  and 
military  caregiver  leave  respectively. 
Sections  825.309  and  825.310  of  the 
final  rule  cover  the  certification 
requirements  for  taking  qualifying 
exigency  and  military  caregiver  leave 
respectively.  The  proposed  FMLA 
provisions  beginning  with  §  825.309  and 
ending  with  §825.311  have  been 
renumbered  in  the  final  rule  as 
§§  825.311-825.313  to  allow  for  the 
addition  of  these  two  new  military 
family  leave  certification  provisions. 

Section-by-Section  Analysis  of  Final 
Regulations 

Section  825.100  (The  Family  and 
Medical  Leave  Act) 

The  Department  proposed  no 
substantive  changes  to  this  section. 
Section  825.100  in  the  final  rule  is 
amended  to  include  a  description  of  the 
military  family  leave  provisions  in  the 
general  discussion  of  the  FMLA.  Section 
825.100(a)  reflects  that  the  FMLA  has 
been  amended,  and  also  adds  the  new 
qualifying  reasons  for  taking  leave. 
Section  825.100(b)  adds  the  serious 
injury  or  illness  of  a  covered 
servicemember  for  whom  the  employee 
is  eligible  to  provide  care  under  the 
FMLA  as  another  reason  that  precludes 
an  employer  from  recovering  health 
benefits  from  an  employee  who  does  not 
return  to  work.  Section  825.100(d)  now 
includes  references  to  military  caregivei 
leave  and  qualifying  exigency  leave  in 
the  overview  of  certification. 

Section  825.101  (Purpose  of  the  Act) 

The  Department  proposed  no 
substantive  changes  to  this  section. 
Section  825.101(a)  in  the  final  rule  is 
amended  to  include  a  reference  to  the 
military  family  leave  provisions  in  the 
general  discussion  of  the  purpose  of  the 
FMLA. 

Sections  825.102-825.103  (Reserved) 

The  NPRM  proposed  to  delete  and 
reserve  §§  825.102  (Effective  date  of  the 
Act)  and  825.103  (How  the  Act  affected 
leave  in  progress  on,  or  taken  before,  the 
effective  date  of  the  Act),  because  they 
are  no  longer  needed.  The  final  rule 
reserves  these  sections. 


Section  825.104  (Covered  Employer) 

The  Department  proposed  no  changes 
to  this  section,  which  discusses 
employer  coverage  under  the  FMLA, 
and  received  no  comments  on  this 
section.  The  final  rule  adopts  the 
section  as  proposed. 

Section  825.105  (Counting  Employees 
for  Determining  Coverage) 

The  Department  proposed  no 
substantive  changes  to  this  section, 
which  addresses  how  to  count 
employees  for  purposes  of  determining 
coverage.  The  only  change  proposed 
was  to  update  the  dates  used  in  the 
example  in  paragraph  (f).  The  final  rule 
adopts  the  section  as  proposed. 

TOC  Management  Services  stated  that 
it  believes  the  rule  is  confusing  because 
it  states  in  paragraph  (c)  that  there  is  no 
employer/employee  relationship  when 
an  employee  is  laid  off.  It  noted  that 
there  may  be  a  continuing  obligation  to 
that  employee,  such  as  under  a 
collective  bargaining  agreement, 
because  the  employee  has  an 
expectation  of  recall  in  the  event  that 
business  picks  up  again.  It  also  stated 
that  many  employers  mistakenly  use  the 
word  “layoff’  when  the  action  truly  is 
an  administrative  termination  or 
downsizing  and  the  employee  has  no 
expectation  of  recall. 

The  Department  has  not  heard  ft’om 
any  other  commenters  that  this  rule  is 
confusing.  Moreover,  the  fact  that  an 
employer  may  have  continuing 
contractual  obligations  to  an  individual 
on  layoff  does  not  mean  that  it  has  a 
current  employer-employee  relationship 
with  that  person  within  the  meaning  of 
the  FMLA.  Employees  who  are  laid  off 
typically  are  eligible  for  unemployment 
insurance  benefits,  which  demonstrates 
the  lack  of  an  ongoing  employer/ 
employee  relationship  as  it  is  commonly 
understood.  Therefore,  the  Department 
is  not  making  any  changes  to  the  section 
and  is  adopting  the  rule  as  proposed. 

Section  825.106  (Joint  Employer 
Coverage) 

Section  825.106  addresses  joint 
employment.  The  proposed  rule  added 
a  new  paragraph  at  §  825.106(b)(2)  to 
address  joint  employment  in  the 
specific  context  of  a  Professional 
Employer  Organization  (“PEO”).  PEOs 
are  unlike  traditional  placement  or 
staffing  agencies  that  supply  temporary 
employees  to  clients.  PEOs  operate  in  a 
variety  of  ways,  but  typically  provide 
payroll  and  administrative  benefits 
services  for  the  existing  employees  of  an 
employer/client.  The  proposed  rule 
stated  that  PEOs  that  contract  with 
clients  merely  to  perform  administrative 
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functions  are  not  joint  employers  with 
their  clients;  however,  where  the  PEO 
has  the  right  to  hire,  fire,  assign,  or 
direct  and  control  the  employees,  or 
benefits  from  the  work  they  perform, 
such  a  PEO  would  be  a  joint  employer. 

The  commenters  generally  applauded 
the  Department’s  recognition  of  the 
differences  between  PEOs  and 
traditional  staffing  agencies,  but  they 
had  a  number  of  suggestions  for  further 
improvements  and  clarifications.  See, 
e.g..  Strategic  Outsourcing,  Inc.;  TriNet 
Group;  National  Association  of 
Professional  Employer  Organizations 
(“NAPEO”);  American  Federation  of 
Labor  and  Congress  of  Industrial 
Organizations  (“AFL-CIO”);  and 
Fulbright  &  Jaworski.  But  see  Harrill  & 
Sutter  (stating  proposed  change  is 
completely  unnecessary  and  probably 
harmful  because  companies  will  begin 
to  call  themselves  PEOs  regardless  of 
facts).  Based  on  the  comments  received, 
the  Department  has  made  a  number  of 
additional  changes,  as  described  below. 

First,  many  of  the  commenters 
expressed  concern  regarding  the 
proposed  rule’s  focus  on  a  PEO's  “right” 
to  make  certain  employment  decisions 
rather  than  the  “actual”  role  it  exercises 
when  evaluating  whether  the  PEO  is  a 
joint  employer.  They  were  concerned 
particularly  in  light  of  the  fact  that 
several  states’  laws  require  PEOs  to 
reserve  such  rights  in  their  contracts 
with  client  employers.  The  commenters 
had  different  suggestions  for  further 
clarification  on  this  point.  For  example, 
NAPEO  noted  that  PEOs  “contractually 
assume  or  share  certain  employer 
obligations  and  responsibilities.” 
Therefore,  NAPEO  conceded  that  the 
“reality  of  PEO  arrangements  is  that 
PEOs  do  co-employ  client  worksite 
employees.”  NAPEO  recommended, 
however,  that  the  regulation  designate 
PEO  clients  as  the  primary  employers 
for  FMLA  purposes.  See  also  TriNet 
Group.  Both  NAPEO  and  TriNet  Group 
stated  that  PEOs  do  not  create  the  jobs 
for  which  they  provide  administrative 
services;  rather,  the  client  employer 
creates  those  jobs  and  the  PEO  has  no 
authority  to  move  an  employee  to 
another  client.  Therefore,  they  believed 
that  the  primary  employer  duty  of  job 
restoration  should  be  the  responsibility 
of  the  entity  that  creates  the  job 
opportunity.  The  AFL-CIO  similarly 
stated  that  “it  makes  no  sense  to 
consider  PEOs  as  primary  employers.  In 
fact,  designating  the  PEO  as  the  primary 
employer  for  purposes  of  job  restoration 
threatens  to  deprive  employees  of  their 
key  post-leave  FMLA  right.”  See  also 
Greenberg  Traurig  (PEOs  do  not  fit  the 
model  of  a  primary  employer  because 
they  do  not  hire  and  place  employees  at 


a  work  location  and  thus  should  not  be 
responsible  for  reinstatement). 

On  the  other  hand.  Strategic 
Outsourcing,  Inc.  objected  to  NAPEO’s 
per-se  rule  designating  the  clients  of 
PEOs  as  the  primary  employers,  stating 
that  the  PEO  industry  has  changed 
throughout  its  history  and  will  continue 
to  evolve,  and  that  there  is  great  variety 
among  PEOs  as  to  the  scope  of  services 
they  deliver.  “[A]ny  per-se  rule  that  fails 
to  take  into  account  the  unique  facts  of 
each  case  will  inevitably  result  in 
improper  application  of  the  FMLA.” 
Therefore,  Strategic  Outsourcing,  Inc. 
asked  the  Department  to  focus  on  the 
economic  realities  of  the  situation,  both 
to  determine  whether  a  joint 
employment  relationship  exists  and,  if 
so,  to  determine  which  employer  is  the 
primary  employer.  “Such  an  approach 
would  allow  for  the  multifarious  forms 
PEOs  take,  and  would  avoid  making  the 
application  of  the  FMLA  dependent  on 
state  law  and  nuances  of  contractual 
terms.”  Fulbright  &  Jaworski  similarly 
noted  that  the  FMLA  borrows  the 
definition  of  “employ”  from  the  FLSA, 
which  utilizes  an  economic  realities 
analysis.  Moreover,  it  disagreed  with 
NAPEO’s  suggestion,  stating  that  PEOs 
that  do  not  exercise  control  over  a 
client’s  employees  and  that  do  not  hire 
and  fire  should  not  be  considered  joint 
employers.  See  also  Duane  Morris 
(disagreeing  with  NAPEO’s  assertion 
that  PEOs  are  always  joint  employers); 
Greenberg  Traurig  (suggesting  that  the 
regulation  follow  the  case  law  “which 
emphasizes  that  it  is  the  economic 
realities  of  the  relationship  and  actual 
practices  that  determine  the  employer/ 
employee  relationship”);  Kunkel  Miller 
&  Hament  (referencing  a  number  of 
court  decisions  holding  that  PEOs/ 
employee  leasing  companies  were  not 
joint  employers). 

Jackson  Lewis  concluded  that  the 
joint  employment  concept  “is  entirely 
inapposite  to  the  relationship  between  a 
PEO  and  its  client  companies”  because, 
although  a  PEO  assumes  a  number  of 
employer  responsibilities,  it  does  not 
have  the  day-to-day  control  over  the 
employees,  cannot  meaningfully  affect 
the  terms  and  conditions  of  their 
employment,  and  does  not  benefit  from 
the  work  of  those  employees.  Proskauer 
Rose  similarly  stated  that,  although  each 
relationship  must  be  evaluated  in  its 
totality,  with  no  single  factor 
controlling,  “the  joint  employer 
doctrine  should  rarely,  if  ever,  be 
applied  to  PEOs,”  and  that  the  right  to 
hire  and  fire  “should  be  irrelevant  to  the 
joint  employer  analysis  unless  the  PEO 
actually  exercises  that  right.”  In 
contrast,  the  Equal  Employment 
Advisory  Council  emphasized  that  the 


proposed  language  (stating  that  where 
the  PEO  “has  the  right  to  hire,  fire, 
assign,  or  direct  and  control  the 
employees,  or  benefits  from  the  work 
that  the  employees  perform,  such  a  PEO 
would  be  a  joint  employer  with  the 
client  company”)  makes  a  “critical” 
point  that  “must  be  retained,  since  an 
organization  maintaining  one  or  more  of 
these  types  of  control  indeed  would  be 
a  ‘joint  employer’  under  the  FMLA  and 
other  laws.” 

Some  of  these  commenters  also 
addressed  the  issue  of  how  employers 
must  count  their  employees,  if  the  PEO 
is  a  joint  employer,  to  determine 
whether  there  are  50  employees  within. 
75  miles.  See,  e.g.,  Proskauer  Rose, 
Greenberg  Traurig,  and  NAPEO.  They 
noted  that  the  size  of  the  average  PEO 
client  (17  employees)  falls  squarely 
within  the  .statutory  exception  to 
coverage,  and  they  stated  that  a  small 
company  that  would  otherwise  be 
exempt  from  the  FMLA  should  not  be 
deprived  of  the  exception  just  because 
it  partners  with  a  PEO. 

Finally,  a  number  of  commenters 
stated  that  the  Department  used 
confusing  tefminology  in  the  proposed 
rule  that  did  not  keep  clear  the 
distinction  between  a  traditional 
temporary  placement  or  staffing  agency 
and  an  employee  leasing  agency  or  PEO. 
See,  e.g.,  American  Staffing  Association. 

The  Department  agrees  with  the 
commenters  that  suggested  that  the 
economic  realities  analysis  is' the  proper 
standard  for  assessing  whether  a  PEO  is 
a  joint  employer.  See  §  825.105(a).  The 
FMLA  incorporates  the  FLSA  definition 
of  “employ,”  which  is  “to  suffer  or 
permit  to  work.”  29  U.S.C.  2611(3), 
incorporating  29  U.S.C.  203(g).  As  the 
Supreme  Court  has  repeatedly 
recognized,  that  definition  is  strikingly 
broad.  See,  e.g.,  Rutherford  Food  Co.  v. 
McComb,  331  U.S.  722,  730  (1947). 
Whether  an  employment  relationship 
exists  must  be  determined  in  light  of  the 
economic  realities  of  the  situation. 
Goldberg  v.  Whitaker  House 
Cooperative,  Inc.,  366  U.S.  28,  33 
(1961).  An  economic  realities  analysis 
does  not  depend  on  “isolated  factors  but 
rather  upon  the  circumstances  of  the 
whole  activity.”  Rutherford  Food  Co., 
331  U.S.  at  730.  The  Department  also 
applied  this  economic  realities  principle 
when  it  promulgated  regulations  to 
clarify  the  definition  of  “joint 
employment”  under  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act,  29  U.S.C.  1802(5),  which  also 
incorporates  the  FLSA  definition  of 
“employ.”  See  62  FR  11734  (Mar.  12, 
1997);  29  CFR  Part  500. 

Therefore,  the  final  rule  modifies 
§  825.106(b)(2)  of  the  proposed  rule  by 
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adding  a  sentence  to  clarify  that  the 
“determination  of  whether  a  PEO  is  a 
joint  employer  also  turns  on  the 
economic  realities  of  the  situation  and 
must  be  made  based  upon  all  the  facts 
and  circumstances.”  The  final  rule 
retains  the  proposed  sentence  clarifying 
that  a  PEO  is  not  a  joint  employer  if  it 
simply  performs  administrative 
functions,  such  as  those  related  to 
payroll  and  benefits  and  updating 
employment  policies.  The  final  rule 
modifies  the  proposed  sentence 
pertaining  to  the  right  to  hire,  fire, 
assign,  or  direct  and  control  to  clarify 
that  “such  rights  may  lead  to  a 
determination  that  the  PEO  would  be  a 
joint  employer  with  the  client  employer, 
depending  upon  all  the  facts  and 
circumstances.”  The  final  rule  also  adds 
a  sentence  at  the  end  of  §  825.106(c)  to 
clarify  that,  unlike  the  situation 
involving  traditional  placement 
agencies,  the  client  employer  most 
commonly  would  be  the  primary 
employer  in  a  joint  employment 
relationship  with  a  PEO. 

With  regard  to  how  to  count 
employees  in  the  joint  employment 
context,  some  of  the  comments 
demonstrated  confusion  about  which 
employees  an  employer  must  count. 
There  appeared  to  be  a  misperception 
that  if  a  PEO  jointly  employs  its  client 
employers’  employees,  each  client 
employer  therefore  also  must  jointly 
employ  (and  count)  both  the  office  staff 
of  the  PEO  and  the  employees  of  the 
PEO’s  other  unrelated  clients.  That 
would  only  be  true,  however,  if  the 
economic  realities  showed  that  the  PEO 
office  staff  or  the  employees  of  the  other 
unrelated  clients  were  economically 
dependent  on  the  client  employer, 
something  which  is  unlikely.  Therefore, 
the  final  rule  adds  a  new  sentence  in 
§  825.106(d)  to  clarify  employee 
counting  in  the  PEO  context. 

Finally,  the  final  rule  makes  minor 
editorial  changes  in  response  to  the 
comments  noting  that  the  terminology 
used  was  confusing  with  regard  to 
leasing  agencies.  The  Department 
deleted  that  terminology,  and  the  final 
rule  refers  only  to  temporary  placement 
agencies  and  PEOs,  the  two  main 
categories  of  employment  agencies.  Of 
course,  the  labeling  or  categorization  of 
a  particular  employer  does  not  control 
the  outcome;  all  the  facts  and 
circumstances  in  each  situation  must  be 
evaluated  to  assess  whether  joint 
employment  exists  and,  if  so,  which 
employer  is  the  primary  employer. 

Section  825.107  (Successor  in  Interest 
Coverage) 

No  changes  were  proposed  in  this 
section  of  the  current  rule,  and  no 


substantive  comment  was  received.  The 
final  rule  adopts  this  section  as 
proposed. 

Section  825.108  (Public  Agency 
Coverage) 

The  Department  proposed  no  changes 
to  this  section,  which  addresses  what 
constitutes  a  “public  agency”  for 
purposes  of  coverage.  The  current 
regulation  states  that,  where  there  is  any 
question  about  whether  a  public  entity 
is  a  public  agency  as  distinguished  from 
a  part  of  another  public  agency,  the  U.S. 
Bureau  of  the  Census’s  “Census  of 
Governments”  will  be  determinative.  In 
contrast,  the  regulations  implementing 
the  Fair  Labor  Standards  Act  use  this 
test  as  just  one  factor  in  determining 
what  constitutes  a  separate  public 
agency.  See  29  CFR  §  553.102.  Because 
the  FMLA  incorporates  the  FLSA’s 
definition  of  “public  agency”  (see  29 
U.S.C.  2611(4)(A)(iii),  incorporating  29 
U.S.C.  203(x)),  the  proposal  asked 
whether  the  FMLA  regulation  should  be 
conformed  to  the  test  in  the  FLSA 
regulations.  The  final  rule  makes  this 
regulation  consistent  with  the  FLSA 
regulation. 

Very  few  commenters  addressed  this 
issue.  The  AFL-CIO  stated  that  the 
“FLSA  test  is  more  appropriate” 
because  the  FLSA  factors  include 
employment-specific  criteria  rather  than 
relying  primarily  on  governance  and 
taxation  issues  as  the  Census  does.  In 
contrast.  Catholic  Charities,  Diocese  of 
Metuchen  stated  that  a  change  was  not 
necessary  because  the  Census  test  was 
“sufficient  for  determining  whether  a 
public  agency  is  a  separate  and  distinct 
entity.”  It  stated  that,  because  the  test 
focuses  on  whether  the  agency  has 
independent  fiscal  powers  and  looks  at 
the  type  of  governing  body  that  the 
agency  has  and  the  Unctions  that  this 
body  performs,  the  factors  are  clear  and 
concise  and  less  subjective  than  the 
FLSA  case-by-case  determination.  See 
also  Harrill  &  Sutter  (no  need  for  an 
amendment  because,  although  the 
FMLA  definition  of  “public  agency” 
incorporates  the  FLSA  definition,  the 
definition  of  “employer”  is  broader  and 
refers  simply  to  conduct  affecting 
commerce);  Robert  Jusino  (agencies 
should  promulgate  their  rules  by  using 
standardized  tests  and  definitions 
unless  the  FLSA  multiple  factors  tests  is 
significantly  superior). 

The  final  rule  amends  this  section  to 
be  consistent  with  the  FLSA  regulation, 
pursuant  to  which  the  Census  is  just  one 
factor.  Because  the  FMLA  incorporates 
the  FLSA’s  definition  of  “public 
agency,”  the  Department  believes  that 
the  regulatory  tests  should  be 
consistent.  Moreover,  as  the  AFL-CIO 


noted,  the  FLSA  test  allows 
employment-related  factors  to  play  a 
greater  role  than  they  do  in  the  Census 
analysis,  which  the  Department  believes 
is  appropriate. 

Section  825.109  (Federal  Agency 
Coverage) 

The  NPRM  proposed  to  update  the 
existing  regulations  that  identify  the 
Federal  agencies  covered  by  Title  I  of 
the  FMLA  and  the  Department  of 
Labor’s  regulations  to  reflect  changes  in 
the  law  resulting  from  the  Congressional 
Accountability  Act  of  1995,  2  U.S.C. 
1301,  and  a  nomenclature  change  in  the 
Postal  Regulatory  Commission  required 
by  section  604(f)  of  the  Postal 
Accountability  and  Enhancement  Act, 
Public  Law  109-435,  Dec.  20,  2006,  120 
Stat.  3242.  No  substantive  comments 
were  received  on  this  section  and  it  is 
adopted  in  the  final  rule  as  proposed. 

Section  825.110  (Eligible  Employee) 

Section  825.110  addresses  the 
requirement  that  employees  are  eligible 
to  take  FMLA  leave  only  if  they  have 
been  employed  by  the  employer  for  at 
least  12  months  and  have  at  least  1,250 
hours  of  service  in  the  12-month  period 
preceding  the  leave.  The  proposed  rule 
added  a  new  paragraph  at 
§  825.110(b)(1)  to  provide  that,  although 
the  12  months  of  employment  need  not 
be  consecutive,  employment  prior  to  a 
continuous  break  in  service  of  five  years 
or  more  need  not  be  counted.  The 
Department  also  proposed  a  new 
paragraph  (b)(2)  setting  forth  two 
exceptions  to  the  five-year  rule  for:  (1) 

A  break  in  service  resulting  from  an 
employee’s  hilfillment  of  National 
Guard  or  Reserve  military  service 
obligations:  and  (2)  where  a  written 
agreement,  including  a  collective 
bargaining  agreement,  exists  concerning 
the  employer’s  intention  to  rehire  the 
employee  after  the  break  in  service.  In 
those  situations,  the  proposed  rule 
provided  that  prior  employment  must 
be  counted  regardless  of  the  length  of 
the  break  in  service.  The  proposed  rule 
also  stated,  in  paragraph  (b)(4),  that  an 
employer  may  consider  employment 
prior  to  a  break  in  service  of  more  than 
five  years,  provided  that  it  does  so 
uniformly  with  respect  to  all  employees 
with  similar  breaks.  The  proposed  rule 
stated  in  paragraph  (c)(2)  that  an 
employer  must  credit  an  employee 
returning  from  his  or  her  National 
Guard  or  Reserve  obligation  with  the 
hours  of  service  that  would  have  been 
performed  but  for  the  military  service 
when  evaluating  the  1,250-hour 
requirement,  and  paragraph  (b)(2)(i) 
stated  that  the  period  of  the  military 
service  also  must  be  counted  toward  the 


67940 


Federal  Register/ Vol.  73,  No.  222/Monday,  November  17,  2008/Rules  and  Regulations 


12-month  requirement.  Proposed 
paragraph  (d)  clarified  that  an  ineligible 
employee  on  non-FMLA  leave  may 
become  eligible  for  FMLA  leave  while 
on  leave  (by  meeting  the  12-month 
requirement),  and  that  any  portion  of 
the  leave  taken  for  a  qualifying  reason 
after  the  employee  becomes  eligible 
would  be  protected  FMLA  leave.  The 
proposed  rule  also  deleted  portions  of 
current  paragraphs  (c)  and  (d),  based 
upon  the  Supreme  Court’s  decision  in 
Ragsdale  v.  Wolverine  World  Wide,  Inc., 
535  U.S.  81  (2002),  because  they 
improperly  “deemed”  employees 
eligible  for  FMLA  leave.  Finall3^  the 
proposal  moved  the  notice  provisions  in 
current  paragraph  (d)  to  §  825.300(b) 
and  deleted  current  paragraph  (e), 
which  relates  to  counting  periods  of 
employment  prior  to  the  effective  date 
of  the  FMLA.  The  final  rule  adopts  the 
changes  made  in  the  proposed  rule  with 
one  modification  that  extends  the 
period  for  breaks  in  service -from  five 
years  to  seven  years. 

Many  commenters  addressed  various 
aspects  of  the  proposed  rule.  Numerous 
employee  representatives  opposed  the 
proposed  five-year  cap  on  breaks  in 
service  in  order  for  prior  employment  to 
count  toward  the  12-month 
requirement.  They  asserted  that  the 
propo.sal  was  contrary  to  the  statutory 
text,  which  does  not  have  any  time  limit 
for  the  12-month  requirement;  that  the 
legislative  history  is  clear  that  the 
months  of  employment  do  not  need  to 
be  consecutive;  and  that  the  current 
regulation  is  appropriate  and  therefore 
any  change  would  be  arbitrary  and 
contrary  to  the  remedial  purpose  of  the 
law.  See,  e.g.,  AFL-CIO;  American 
Postal  Workers  Union;  Maine 
Department  of  Labor;  Legal  Aid 
Society — Employment  Law  Center; 
Sargent  Shriver  National  Center  on 
Poverty  Law;  and  Harrill  &  Sutter.  The 
AFL-CIO  stated  that  most  employers 
retain  records  for  seven  years  as  a 
routine  business  practice,  and  that 
employees  also  might  have  records  for 
longer  than  five  years.  It  further  stated 
that  employer  objections  regarding  the 
administrative  burdens  associated  with 
combining  previous  periods  of 
employment  were  not  credible  in  light 
of  the  advances  in  electronic 
compilation  and  retrieval  of  data. 
Therefore,  the  AFL-CIO  suggested  that, 
if  any  limit  is  imposed,  it  should  be 
lengthened  to  seven  years  to  conform  to 
standard  recordkeeping  practices.  The 
American  Postal  Workers  Union 
similarly  commented  that  a  five-year 
cap  strikes  the  wrong  balance  between 
employees’  need  for  FMLA  leave  and 
employers’  ability  to  identify  prior 


periods  of  service.  It  stated  that  in  most 
cases  there  will  be  no  question  whether 
an  employee  had  a  period  of  prior 
service  sufficient  to  qualify  the 
employee  for  protection,  and  that  the 
increasing  use  of  electronic 
recordkeeping  will  minimize  the  burden 
on  employers.  The  National  Partnership 
for  Women  &  Families,  the  Coalition  of 
Labor  Union  Women,  and  Women 
Employed  all  emphasized  that  the 
proposed  change  would  cause  particular 
hardships  for  women,  who  more 
frequently  take  extended  time  off  to 
raise  children  or  to  care  for  ill  family 
members  and  then  return  to  their  jobs; 
the  National  Partnership  suggested  six 
or  seven  years  might  have  a  less  harmful 
effect.  The  Cleveland-Marshall  College 
of  Law.  Employment  Law  Clinic, 
commented  that  an  employer  is  not 
required  to  rehire  a  separated  employee; 
therefore,  the  issue  arises  only  if  the 
employer  has  made  a  conscious 
decision  to  rehire  a  former  employee 
after  determining  that  the  burden  of 
hiring  an  employee  who  qualifies  for 
FMLA  rights  sooner  is  outweighed  by 
the  value  that  the  former  employee 
would  have  to  the  employer. 

Numerous  employers  expressed  the 
opposite  view  and  stated  that  having 
some  cap  on  the  length  of  the  gap  was 
at  least  a  step  in  the  right  direction.  For 
example,  the  Equal  Employment 
Advisory  Council  (“EEAC”)  noted  that 
with  the  passage  of  time,  manufacturing 
methods,  technology,  equipment, 
customers,  marketing  methods  and 
product  lines  may  change  dramatically, 
and  an  employee  who  has  been  gone  for 
a  number  of  years  is  functionally  no 
different  from  a  new  employee. 
Therefore,  EEAC  commented  that 
having  an  established  cutoff  beyond 
which  a  break  in  service  will  be  ignored 
balances  the  interests  of  employers  and 
employees  and  allows  employers  to 
focus  benefits  on  employees  who 
exhibit  loyalty.  However,  EEAC  and 
many  other  employers  stated  that 
allowing  a  five-year  gap  was  too  long. 
They  suggested  that  the  Department 
should  allow  a  gap  of  three  years, 
because  that  would  be  consistent  with 
the  length  of  the  FMLA  record  keeping 
requirement  and,  thus,  there  would  be 
appropriate  documentation  available. 
They  commented  that  allowing  a  fiv'e- 
year  gap  would  cause  administrative 
problems  by  putting  pressure  on 
employers  to  retain  records  for  that 
longer  period,  which  would  be 
burdensome  and  yet  of  little  practical 
value  to  employees  because  so  few 
would  return  to  their  employer  after  that 
long  a  gap.  See,  e.g.,  EEAC;  Chamber  of 
Commerce  of  the  United  States  of 


America  (the  “Chamber”);  HR  Policy 
Association;  Fisher  &  Phillips;  Food 
Marketing  Institute;  and  Catholic 
Charities,  Diocese  of  Metuchen. 

Other  employers  suggested  that  there 
should  be  an  even  shorter  period.  For 
example,  the  National  Coalition  to 
Protect  Family  Leave  stated  that  the 
eligibility  determination  should  be 
based  simply  upon  continuous  service 
for  a  12-month  period,  and  it  opposed 
any  aggregation  of  service  other  than 
pursuant  to  the  two  exceptions  in 
paragraph  (b)(2).  See  also  College  and 
University  Professional  Association  for 
Human  Resources;  Spencer  Fane  Britt  & 
Browne;  Metropolitan  Transportation 
Authority  (NY);  and  National  Business 
Group  on  Health.  Jackson  Lewis 
commented  that  the  Department  should 
reject  an  absolute  time  period,  and 
instead  look  to  each  employer’s  normal 
“break  in  service”  policies  applicable  to 
seniority,  eligibility  for  benefits,  and 
accrual  of  paid  leave  time;  however,  if 
an  absolute  limit  is  necessary,  it 
suggested  a  cap  of  two  years.  Jackson 
Lewis  regarded  it  as  unfair  that  a 
returning  employee  who  left 
employment  five  years  ago  would  be 
entitled  to  FMLA  leave  before  a 
colleague  who  had  recently  devoted  12 
consecutive  months  of  service  to  the 
company,  and  that  the  unfairness  would 
be  compounded  unless  the  rules  also 
accounted  for  FMLA  leave  taken  in  the 
last  few  months  of  that  individual’s 
previous  employment. 

Some  employers  stated  that  allowing 
a  five-year  gap  brings  clarity  to  the 
decision  and  strikes  the  right  balance 
between  allowing  an  employee  to  count 
previous  periods  of  employment  and 
protecting  an  employer  from  the  burden 
of  tracking  former  employees  for 
potentially  long  periods  of  time.  They 
viewed  the  proposal  as  consistent  with 
the  Act,  which  does  not  require  the  12 
months  of  employment  to  be 
consecutive,  but  which  also  recognizes 
that  there  must  be  balance  and  that  the 
goals  must  be  accomplished  in  a  way 
that  takes  account  of  employers’ 
legitimate  interests.  See,  e.g..  Burr  & 
Forman;  TOC  Management  Services; 
Retail  Industry  Leaders  Association; 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee; 
Society  of  Professional  Benefit 
Administrators;  Cummins  Inc.;  Domtar 
Paper  Company. 

Finally,  a  number  of  employers 
suggested  that  the  Department  should 
clarify  that  employers  are  required  to 
maintain  employee  records  for  only 
three  years  and  provide  further 
guidance  on  what  it  means  that  the 
employee  is  responsible  for  putting 
forth  some  proof  of  the  prior 
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employment  for  the  earlier  years.  See, 
e.g.,  the  Chamber ;  College  and 
University  Professional  Association  for 
Human  Resources;  Hewitt  Associates; 
Retail  Industry  Leaders  Association; 
Fisher  &  Phillips.  Hewitt  Associates 
asked:  What  would  happen  if  the 
employer  actually  has  the  data  from  the 
earlier  years;  what  if  the  data  would  be 
difficult  to  retrieve;  and  how  can  an 
employer  challenge  the  employee’s 
proof?  Vercruysse  Murray  &  Calzone 
asked  whether  it  would  be  sufficient  for 
an  employee  to  merely  assert,  by 
affidavit  or  otherwise,  that  he  or  she  was 
employed  for  a  specific  period  of  time 
five  years  ago,  or  to  present  a  document 
evidencing  previous  employment,  even 
though  that  document  may  not  contain 
sufficient  information  to  establish  the 
actual  duration  of  the  previous 
employment.  EEAC  suggested  that 
employees  should  be  required  to 
provide  proof  such  as  pay  stubs,  W-2 
forms,  or  other  documentary  evidence 
beyond  the  employee’s  mere  word  that 
he  or  she  is  a  former  employee.  In 
contrast,  the  AFL-CIO  commented  that 
an  employee  should  only  have  to  prove 
prior  employment  where  the  employer 
does  not  have  records,  because  it  stated 
that  most  employers  keep  employment 
and  tax  records  for  several  years  beyond 
the  three  years  the  FMLA  requires. 

Only  a  few  commenters  addressed  the 
two  exceptions  to  the  five-year  rule  in 
proposed  §  825.110(b)(2),  which  are 
applicable  where  the  break  in  serv  ice  is 
for  National  Guard  or  Reserve  service  or 
where  there  is  a  written  agreement 
regarding  the  employer’s  intention  to 
rehire  the  employee.  Those  commenters 
generally  agreed  with  or  did  not  oppose 
the  exceptions.  See,  e.g.,  HR  Policy 
Association:  National  Coalition  to 
Protect  Family  Leave;  EEAC.  Burr  & 
Forman  stated  that  the  military 
exception  is  unnecessary  because  the 
same  administrative  burdens  apply 
when  an  employee  is  gone  for  over  five 
years  for  military  reasons,  and  the 
proposed  rules  already  provide 
sufficient  protection  by  counting 
military  service  both  toward  the  12- 
month  requirement  and  toward  the 
1,250  hour  requirement  in  determining 
employee  eligibility. 

With  regard  to  proposed 
§  825.110(c)(2),  which  counts  the  hours 
the  employee  would  have  worked  for 
the  employer  but  for  the  National  Guard 
or  Reserve  service,  EEAC  stated  that  it 
should  be  deleted  because  it  was 
beyond  the  Department’s  authority  to 
legislate  FMLA  eligibility  for  employees 
who  have  been  absent  for  military 
service  and  thus  lack  the  minimum 
1,250  hours  of  service  within  the 
previous  year,  as  statutorily  required. 


EEAC  recognized  that  the  Department’s 
proposal  codifies  guidance  previously 
issued  concluding  that,  because  the 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  (“USERRA”) 
entitles  returning  service  members  to 
the  rights  and  benefits  they  would  have 
had  if  they  had  been  continuously 
employed,  they  are  entitled  to  count  the 
time.  EEAC  disagreed,  however,  with 
the  Department’s  reconciliation  of  the 
two  statutes. 

Several  commenters  addressed  the 
clarification  in  proposed  §  825.110(d) 
providing  that  an  employee  who  is  on 
non-FMLA  leave  may  become  eligible 
for  FMLA  leave  while  on  leave  (by 
meeting  the  12-month  requirement),  and 
that  any  portion  of  the  leave  taken  for 
a  qualifying  reason  after  the  employee 
becomes  eligible  would  be  protected 
FMLA  leave,  while  any  leave  taken 
before  the  employee  passed  the  12- 
month  mark  would  not  be  FMLA  leave. 
The  AFL-CIO  approved  of  this 
clarification,  which  is  consistent  with 
the  court’s  decision  in  Babcock  v.  Bell 
South  Advertising  and  Publishing 
Corporation,  348  F.3d  73  (4th  Cir.  2003), 
stating  that  this  is  the  interpretation  of 
the  regulation  that  best  effectuates  the 
12-month  eligibility  requirement  of  the 
FMLA.  See  also  Society  of  Professional 
Benefit  Administrators  (agreeing  that 
the  proposal  would  clarify  a  very 
confusing  issue  for  employers);  Domtar 
Paper  Company. 

Other  commenters  opposed  the 
proposal  and  suggested  that  eligibility 
for  FMLA  leave  should  attach  only  to 
leave  that  actually  begins  after  the 
employee  meets  thq  12-month  and 
1,250-hour  requirements,  regardless  of 
whether  and  when  the  employee  gives 
notice  by  requesting  leave,  and  should 
not  attach  to  a  block  of  leave  or 
intermittent  leave  that  begins  before  the 
employee  becomes  eligible  and 
continues  after  the  employee  becomes 
eligible.  See,  e.g.,  National  Coalition  to 
Protect  Family  Leave;  EEAC;  National 
Business  Group  on  Health;  and  Food 
Marketing  Institute.  EEAC  stated  that,  in 
situations  where  employers  provide 
more  generous  leave  benefits  than  the 
FMLA  requires  by  providing  leave  for 
those  who  lack  the  minimum  12  months 
of  service,  the  employer  then  must 
provide  future  FMLA  benefits  that  it 
would  not  otherwise  be  required  to 
provide.  It  stated  this  “creates  a 
perverse  incentive  for  employers  (1)  not 
to  provide  leave  in  excess  of  the  FMLA 
requirements  and  (2)  to  act  swiftly  to 
terminate  employees  before  they 
become  eligible  for  FMLA  protection.” 
EEAC  also  noted  that  it  results  in  an 
employee  with  only  nine  months  of 
service  who  is  allowed  to  take  three 


months  of  approved  leave  becoming 
eligible  for  three  more  months  of  leave 
at  the  12-month  mark,  while  an 
employee  with  nine  years  of  service  is 
eligible  for  only  three  months  total.  See 
also  Spencer  Fane  Britt  &  Browne; 
Vercruysse  Murray  &  Calzone  (also 
commenting  that  the  proposal  would 
create  significant  administrative 
burdens  for  employers  because  they 
would  have  to  revisit  employees’ 
eligibility  for  FMLA  leave  during  the 
middle  of  their  non-FMLA  leave,  and 
when  an  employee  reaches  12  months  of 
service  the  employer  will  have  to  issue 
an  Eligibility  Notice  a  second  time). 

This  commenter  also  asked  what 
happens  if  the  employer’s  policies  do 
not  require  group  health  benefits  to  be 
continued  during  the  period  of  a  non- 
FMLA  absence.  Hewitt  Associates  stated 
that  employers  might  fear  that  replacing 
an  employee  during  the  first  non-FMLA 
portion  of  the  leave  would  run  afoul  of 
the  FMLA’s  prohibition  against 
interfering  with  an  employee’s  right  to 
take  leave,  thereby  effectively  extending 
the  FMLA’s  protections  through  the  first 
non-FMLA  portion  of  the  leave  and 
providing  an  employee  with  greater 
than  12  weeks  of  leave.  Therefore, 

Hewitt  Associates  suggested  that  the 
Department  clarify  that  the  employee 
would  have  no  expectation  of,  or  right 
to,  these  FMLA  non-interference 
protections  during  the  first  non-FMLA 
phase  of  the  leave.  Finally,  Jackson 
Lewis  urged  the  Department  to  provide 
that  any  non-FMLA  leave  that  would 
otherwise  qualify  counts  towards  an 
employee’s  annual  entitlement  of  12 
weeks  of  FMLA  leave. 

A  number  of  the  commenters  also 
asked  the  Department  to  create 
consistency  between  the  language  in 
§  825.110(d),  which  states  that  eligibility 
is  determined  when  the  leave 
commences,  and  §  825.110(e),  which , 
states  that  the  determination  of  whether 
an  employer  has  50  employees  within 
75  miles  is  made  when  the  employee 
gives  notice  of  the  need  for  leave.  See, 
e.g..  National  Coalition  to  Protect 
Family  Leave;  Associated  Builders  and 
Contractors;  International  Franchise 
Association.  The  National  Coalition  to 
Protect  Family  Leave  stated  that  it 
applauded  the  Department’s  interest  in 
promoting  as  much  advance  notice  of  an 
employee’s  need  for  leave  as  possible  to 
allow  both  the  employer  and  the 
employee  to  plan,  but  it  believed  that 
the  statute  requires  the  50/75  eligibility 
determination  to  be  made  when  the 
employee  actually  takes  leave  rather 
than  when  advance  notice  is  given.  On 
the  other  hand,  EEAC  stated  that  it 
“understands  the  Department’s 
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reasoning  for  selecting  a  different  date,” 
and  it  simply  sought  clarification  that 
the  employer  could  reevaluate  the  50/75 
determination  at  the  beginning  of  each 
new  FMLA  leave  year,  consistent  with 
other  provisions. 

Finally,  a  number  of  commenters 
applauded  the  Department  for  the 
deletions  from  existing  §825.110tc)  and 
(d)  in  response  to  the  Supreme  Court’s 
decision  in  Ragsdale.  See,  e.g.,  EEAC; 

HR  Policy  Association;  and  Association 
of  Corporate  Counsel’s  Employment  and 
Labor  Law  Committee.  The  National 
Association  of  Letter  Carriers,  however, 
objected  to  the  deletion  of  the 
requirement  that  the  employer  must 
project  when  an  employee  will  become 
eligible  for  leave  or  advise  the  employee 
when  the  employee  becomes  eligible, 
stating  that  the  requirement  minimizes 
disputes. 

With  regard  to  the  cap  in  proposed 
§  825.110(b)(1)  on  gaps  in  service  in 
order  for  the  prior  employment  to  count 
toward  an  employee’s  12-month 
requirement,  the  final  rule  modifies  the 
proposal  by  extending  the  permissible 
gap  to  seven  years.  The  court  in  Racker 
V.  Lee  Holding  Co.,  471  F.3d  6  (1st  Cir. 
2006),  in  permitting  the  five  year  gap  at 
issue  in  that  case,  recognized  that  the 
statutory  language  is  ambiguous  as  to 
whether  previous  periods  of 
employment  count  toward  the  12-month 
requirement,  and  it  stated  that  the 
appropriate  way  to  resolve  this 
important  policy  issue  was  through 
agency  rulemaking.  The  Department 
believes  that  a  seven-year  cap  draws  an 
appropriate  balance  between  the 
interests  of  employers  and  employees.  It 
recognizes  and  gives  effect  to  the 
legislative  history’s  clear  statement  that 
the  12  months  of  employment  need  not 
be  consecutive,  while  limiting  the 
burden  on  employers  of  attempting  to 
verify  an  employee’s  claims  regarding 
prior  employment  in  the  distant  past.  In 
light  of  the  legislative  history,  the 
Department  rejects  the  comments 
suggesting  that  no  gap  should  be 
permitted.  By  allowing  a  gap  of  up  to 
seven  years,  the  rule  takes  account  of 
the  comments  noting  that  employees 
sometimes  take  extended  leaves  from 
the  workforce  to  raise  children  or  to  care 
for  ill  family  members  and  emphasizing 
that  women  are  particularly  likely  to  fill 
this  role.  The  final  rule  also  recognizes 
that  many  employers  keep  records  for 
seven  years  for  tax  or  other  standard 
business  reasons;  thus,  allowing  a 
seven-year  gap  will  not  impose  a  burden 
on  those  employers.  The  FMLA. 
however,  only  requires  employers  to 
keep  records  for  three  years,  and  the 
burden  of  proving  eligibility  is  always 
on  the  employee.  Accordingly,  if  an 


employer  retains  records  only  for  the 
required  three  years,  it  may  base  its 
initial  determination  of  the  employee’s 
eligibility  for  leave  on  those  records.  If 
it  therefore  advises  the  employee  in  the 
eligibility  notice  that  the  employee  is 
not  eligible  for  FMLA  leave,  the 
employee  will  have  to  submit  sufficient 
proof  of  his  or  her  periods  of 
employment  in  years  four  through  seven 
to  demonstrate  eligibility.  Such  proof 
might  include  W-2  forms;  pay  stubs;  a 
statement  identifying  the  dates  of  prior 
employment,  the  position  the  employee 
held,  the  name  of  the  employee’s 
supervisor,  and  the  names  of  co¬ 
workers;  or  any  similar  information  that 
would  allow  the  employer  to  verify  the 
dates  of  the  employee’s  prior  service. 
Any  application  for  employment  the 
employee  had  completed  also  might 
provide  additional  relevant  information. 

The  final  rule  also  adopts  the  two 
exceptions  to  the  cap  set  forth  in 
paragraph  (b)(2)  for  breaks  in  service 
resulting  from  an  employee’s  fulfillment 
of  National  Guard  or  Reserve  military 
service  obligations  and  breaks  where  a 
written  agreement  exists  concerning  the 
employer’s  intention  to  rehire  the 
employee  after  the  break  in  service.  The 
final  rule  also  adopts  the  provision  in 
paragraph  (b)(4)  stating  that  an 
employer  may  consider  prior 
employment  falling  outside  the  cap, 
provided  that  it  does  so  uniformly  with 
respect  to  all  employees  with  similar^ 
breaks.  There  were  very  few  comments 
addressing  these  provisions  and  they 
generally  were  supportive.  The 
Department  believes  these  exceptions 
are  quite  limited  and  will  not  impose 
any  burden  on  employers.  The  final  rule 
does  make  conforming  changes  in 
paragraphs  (b)(2)  and  (b)(4)  to  reflect  the 
change  from  five  years  to  seven  years. 

The  final  rule  also  includes  the 
proposed  provisions  regarding  counting 
the  time  an  employee  would  have 
worked  for  the  employer  but  for  the 
employee’s  fulfillment  of  National 
Guard  or  Reserve  military  obligations 
toward  the  12-month  and  1,250-hour 
requirements.  USERRA  requires  that 
service  members  who  conclude  their 
tours  of  duty  and  are  reemployed  by 
their  employer  must  receive  all  benefits 
of  employment  that  they  would  have 
obtained  if  they  had  remained 
continuously  employed,  except  those 
benefits  that  are  considered  a  form  of 
short-term  compensation,  such  as 
accrued  paid  vacation.  Therefore,  the 
Department  believes  that  USERRA 
requires  this  outcome. 

The  final  rule  clarifies  in  §  825.110(d), 
as  did  the  proposed  rule,  that  an 
employee  may  attain  FMLA  eligibility 
while  out  on  a  block  of  leave  when  the 


employee  satisfies  the  requirement  for 
12  months  of  employment.  Some 
commenters  indicated  that  this  would 
result  in  newly-hired  employees  being 
treated  more  favorably  than  long-term 
employees.  Any  such  peculiar  situations 
that  may  occur,  however,  are  not  the 
result  of  the  FMLA,  but  rather  would 
result  from  the  employer’s  own  policies. 
An  employer  that  voluntarily  allows  a 
new  employee  with  no  FMLA  rights  to 
go  out  on  leave  for  a  family  or  medical 
condition  could  similarly  voluntarily 
allow  a  more  senior  employee  with  the 
same  condition  to  extend  a  leave 
beyond  the  legally  required  12  weeks. 
Nothing  in  the  FMLA  prohibits  an 
employer  from  treating  employees  who 
have  exhausted  their  FMLA  rights  more 
favorably  than  the  law  requires. 
Moreover,  the  Department  believes  that 
this  clarification  of  the  current  rule  is 
the  best  interpretation  of  the  statutory 
language,  which  defines  an  “eligible 
jemployee”  as  one  “who  has  been 
employed  for  at  least  12  months.”  29 
U.S.C.  2611(2)(A).  Because  an  employee 
remains  employed  while  out  on 
employer-provided  leave,  the  employee 
becomes  eligible  under  the  statutory 
definition  upon  reaching  the  12-month 
threshold.  Of  course,  as  the  proposed 
and  final  rules  also  clarify,  any  leave 
that  employers  voluntarily  provide 
before  an  employee  attains  eligibility 
under  the  FMLA  is  not  FMLA  leave. 
Therefore,  the  FMLA  protections  do  not 
apply  to  such  leave,  and  employers  may 
apply  their  normal  policies  to  such 
leave.  Employers  may  not,  however, 
count  any  such  non-FMLA  leave  toward 
the  employee’s  12-week  FMLA 
entitlement.  Finally,  as  the  Department 
explained  in  Opinion  Letter 
FMLA2006-4-A  (Feb.  13,  2006),  the 
FMLA  only  requires  an  employer  to 
“maintain”  group  health  insurance 
coverage  at  the  same  level  and  under  the 
same  conditions  as  prior  to  the  FMLA 
leave;  it  does  not  require  an  employer  to 
provide  insurance  if  it  did  not  do  so  at 
the  commencement  of  the  FMLA  leave. 

The  final  rule  also  adopts  the 
proposed  changes  in  paragraphs  (c)  and 
(d),  deleting  the  “deeming”  provisions. 
In  light  of  the  Supreme  Gourt’s  decision 
in  Ragsdale,  the  Department  believes 
that  it  does  not  have  regulatory 
authority  to  deem  employees  eligible  for 
FML.A  leave  who  do  not  meet  the  12- 
month/1, 250-hour  requirements,  even 
where  the  employer  fails  to  provide  the 
required  eligibility  notices  to  employees 
or  provides  incorrect  information.  As 
noted  in  §  825.300(e),  however,  such 
failures  may  have  the  effect  of 
interfering  with,  restraining  or  denying 
the  employee  the  exercise  of  FMLA 
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rights  and  result  in  harm,  in  which  case 
the  employee  would  have  statutory 
remedies.  Section  825.300(b)  also 
requires  employers  to  provide 
employees  .with  an  eligibility  notice, 
and  if  the  employee  is  not  yet  eligible 
for  leave,  the  notice  must  inform  the 
employee  of  the  number  of  months  the 
employee  has  been  employed  by  the 
employer  or  other  reason  why  the 
employee  is  ineligible. 

Finally,  the  Department  is  making  no 
changes  in  §  825.110(e),  which  states 
that  the  determination  of  whether  an 
employer  employs  50  employees  within 
75  miles  is  made  when  the  employee 
gives  notice  of  the  need  for  leave.  The 
Department  continues  to  believe  that 
retaining  the  standard  in  the  current 
rule  encourages  as  much  advance  notice 
of  an  employee’s  need  for  leave  as 
possible  and  allows  both  the  employer 
and  the  employee  to  plan  for  the 
absence.  This  is  consistent  with  the 
statutory  requirement  that,  when  the 
need  for  leave  is  foreseeable,  employees 
must  provide  at  least  30  days’  advance 
notice  or  such  notice  as  is  practicable  if 
the  leave  must  begin  in  less  than  30 
days.  Therefore,  consistent  with  the 
proposed  rule,  the  Department  is 
making  no  changes  to  this  provision. 

Section  825.111  (Determining  Whether 
50  Employees  Are  Employed  Within  75 
Miles) 

The  NPRM  proposed  one  change  to 
§  825.111(a)(3)  of  the  current  rule, 
relating  to  the  location  of  an  employee’s 
worksite  when  the  employee  is  jointly 
employed  by  two  or  more  employers 
and  is  stationed  at  a  fixed  worksite  for 
at  least  one  year.  The  proposed  rule 
stated  that  after  one  year  at  the  fixed 
worksite,  the  employee’s  worksite  for 
purposes  of  determining  employee 
eligibility  is  the  actual  physical  place 
where  the  employee  works,  rather  than 
the  primary  employer’s  office  from 
which  the  employee  is  assigned  or 
reports.  The  proposed  change 
responded  to  the  court’s  decision  in 
Harbert  v.  Healthcare  Services  Group, 
Inc.,  391  F.3d  1140  (10th  Cir.  2004),  in 
which  the  court  held  that  the  current 
regulation  is  arbitrary  and  capricious  as 
applied  to  an  employee  with  a  long-term 
fixed  worksite.  The  court  held  that  the 
current  regulation  contravened  the  plain 
meaning  of  the  term  “worksite”: 
contradicted  Congressional  intent  that 
employers  with  fewer  than  50 
employees  within  75  miles  who  could 
cover  for  an  absent  employee  should  not 
have  to  provide  FMLA  leave;  and 
created  an  arbitrary  distinction  between 
sole  and  joint  employers.  Although  the 
court  acknowledged  the  legislative 
hi.story  stating  that  the  term  “worksite” 


should  be  construed  in  the  same  manner 
as  the  term  “single  site  of  employment” 
under  the  Worker  Adjustment  and 
Retraining  Notification  (“WARN”)  Act 
and  its  implementing  regulations,  the 
court  held  that  that  definition  “governs 
only  employees  without  a  fixed  place  of 
work.” 

The  final  rule  adopts  the  proposed 
rule,  stating  in  §  825.111(a)(3)  that,  for 
purposes  of  determining  an  employee’s 
eligibility,  the  worksite  of  a  jointly 
employed  employee  is  the  primary 
employer’s  office  from  which  the 
employee  is  assigned  or  reports  “unless 
the  employee  has  physically  worked  for 
at  least  one  year  at  a  facility  of  a 
secondary  employer,  in  which  case  the 
employee’s  worksite  is  that  location.” 

The  commenters  expressed  a  variety 
of  divergent  views  about  the  proposed 
change.  The  National  Coalition  to 
Protect  Family  Leave  supported  the 
proposed  change  to  follow  the  court’s 
decision  in  Harbert,  stating  that  it 
concurred  with  the  court’s  reasoning 
that  there  should  be  a  distinction 
“between  a  jointly  employed  employee 
who  is  assigned  to  a  fixed  worksite, 
versus  a  jointly  employed  employee 
who  has  no  fixed  worksite  and  changes 
worksites,  be  it  regularly  or  irregularly.” 
Vercruysse  Murray  &  Calzone  stated  that 
the  proposed  12-month  rule  establishes 
the  same  type  of  arbitrary  standard 
struck  down  by  the  court,  and  that  the 
standard  “should  be  whether  or  not  the 
leased  employee  is  assigned  to  a  fixed 
worksite,  not  how  long  the  leased 
employee  has  been  assigned  to  a  fixed 
worksite.”  Thus,  only  if  the  leased 
employee’s  worksite  is  variable  should 
the  worksite  be  the  location  from  which 
the  employee  receives  his  or  her 
assignments  or  reports.  Burr  &  Forman 
stated  that  the  12-month  period  is  too 
short  and  recommended  that  an 
employee’s  worksite  change  from  the 
primary  employer’s  office  to  the  , 
customer’s  premises  only  after  the 
temporary  employee  has  worked  on  the 
premises  for  two  years,  to  reduce  the 
burden  on  small,  start-up  employers 
that  use  a  significant  number  of 
temporary  employees  and  would  have 
to  count  them  when  determining  the 
eligibility  of  their  own  direct 
employees. 

Jackson  Lewis  commented  that  the 
Department’s  proposal  was  “ineffective 
and  misguided”  and  it  urged  the 
Department  to  define  “worksite”  as  “the 
physical  location  where  the  person 
works,  both  for  single  and  jointly 
employed  workers.”  Jackson  Lewis 
noted  that  the  purpose  behind  the 
requirement  for  50  employees  within  75 
miles  was  to  protect  employers  that 
cannot  readily  replace  absent  workers 


who  are  assigned  to  smaller,  remote 
locations.  It  stated  that  the  length  of 
time  that  a  jointly  employed  employee 
has  been  working  at  a  small,  remote 
location  has  nothing  to  do  with  whether 
his  or  her  primary  employer  can  find  a 
replacement  employee;  it  also  found  it 
anomalous  that  an  employee  assigned  to 
such  a  location  for  a  short  period  of  time 
may  remain  entitled  to  FMLA  leave 
(because  that  employee’s  worksite  is  the 
primary  employer’s  office),  while  an 
employee  assigned  for  more  than  a  year 
is  less  likely  to  receive  FMLA  leave. 

The  AFL-CIO  opposed  the  proposed 
modification  for  different  reasons, 
stating  that  the  current  regulation  is  a 
permissible  construction  of  the  statute, 
as  the  dissent  found  in  Harbert.  It  stated 
that  defining  the  worksite  in  a  joint 
employment  situation  as  the  primary 
employer’s  office  appropriately 
maintains  the  focus  on  the  entity  most 
likely  to  have  the  ability  to  find  a 
replacement  worker.  It  added  that 
shifting  the  worksite  after  12  months  to 
the  physical  location  where  the 
employee  performs  his  or  her  work  does 
not  effectuate  the  statutory  purpose 
behind  the  50/75  rule,  since  that 
worksite  belongs  to  an  employer  who 
bears  no  responsibility  for  hiring  and 
transferring  the  employee.  The  AFL- 
CIO  concluded  that  the  proposal  creates 
an  arbitrary  distinction  between  jointly 
employed  employees  who  have  a  fixed 
worksite  for  at  least  a  year  and  those 
who  do  not,  resulting  in  an  employee 
who  is  eligible  for  FMLA  leave  on  one 
day  becoming  ineligible  for  leave  the 
next  day  because  the  worksite  has 
shifted  to  a  new  location  where  the 
employee  cannot  satisfy  the  50/75  rule. 
The  AFL-CIO  agreed,  however,  that  the 
current  rule  creates  a  reasonable 
distinction  between  sole  and.joint 
employers,  which  is  in  harmony  with 
the  purpose  of  the  Act,  because  it 
alleviates  the  burden  on  small 
businesses  to  find  replacement  workers 
in  situations  where  they  would  not 
normally  bear  that  burden.  The  National 
Partnership  for  Women  &  Families 
similarly  opposed  this  change,  .stating 
that  the  legislative  history  of  the  FMLA 
shows  clearly  that  the  term  “worksite” 
was  to  be  defined  as  it  is  under  the 
WARN  Act.  It  stated  that  while  “the 
WARN  Act  regulations  do  not 
specifically  address  situations  where 
employees  are  placed  in  a  temporary 
worksite  long  term,  there  is  no  sound 
reason  to  consider  these  employees 
differently  than  other  temporary 
employees.”  It  further  stated  that  the 
Department  has  not  explained  why  one 
year  should  be  the  cut  off,  and  asserted 
that  it  is  contradictory  to  count  the 
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assigning  employer  as  the  primary 
employer  with  the  majority  of  FMLA 
responsibilities  but  to  count  the 
worksite  of  the  employee  as  that  of  the 
employer  to  which  he  or  she  is  assigned. 

Hewitt  Associates  requested  further 
guidance  regarding  the  worksite  of 
“virtual”  or  telecommuting  employees 
under  the  rule,  particularly  for 
employees  who  work  out  of  their  home 
and  may  receive  assignments  from 
various  locations.  Catholic  Charities, 
Diocese  of  Metuchen  wanted  clarity 
regarding  the  example  in 
§  825.111(a)(2),  which  states  that 
construction  w'orkers  sent  from  New 
Jersey  to  Ohio  to  work  at  a  construction 
site  opened  in  Ohio  would  continue  to 
have  the  headquarters  in  New  Jersey  as 
their  “worksite.”  This  commenter  stated 
the  regulations  should  clarify  whether 
the  “worksite”  of  these  workers  might 
eventually  change  from  New  Jersey  to 
Ohio  if  these  workers  are  employed  in 
Ohio  for  a  long  period  of  time. 

The  commenters’  divergent  views 
reflect  the  difficulty  of  crafting  a  simple 
resolution  that  fits  perfectly  in  all 
situations.  The  Department  continues  to 
believe  that  its  proposed  rule,  which 
modifies  the  current  rule  only  with 
regard  to  jointly  employed  employees 
who  have  been  assigned  to  a  fixed 
worksite  for  at  least  12  months,  is  the 
best  solution.  The  general  definition  of 
“worksite”  remains  the  same  and,  in 
accordance  with  the  legislative  history, 
it  is  consistent  with  the  WARN  Act 
standards.  The  Department  does  not 
believe  it  would  be  appropriate  to  adopt 
the  Jackson  Lewis  suggestion  that  the 
definition  for  all  employees  should  be 
the  actual  physical  location  of  their 
w’ork,  because  the  WARN  Act’s 
regulatory  definition  for  employees  with 
no  fixed  worksite  refers  to  such 
employees’  home  base,  from  which  their 
work  is  assigned,  or  to  which  they 
report.  The  Department  also  does  not 
believe  it  is  appropriate  to  adopt  the 
suggestion  of  Vercruysse  Murray  & 
Calzone  that  how  long  the  employee  has 
been  assigned  to  a  fixed  site  is 
irrelevant,  because  a  series  of  one-week 
or  one-month  assignments  do  not 
constitute  fixed  worksites. 

Because  the  WARN  Act  regulation  is 
silent,  however,  as  to  joint  employment 
and  long-term  fixed  worksites,  the 
proposal  created  an  exception  for  those 
few  cases  where  an  employee  who  is 
jointly  employed  is  assigned  to  a  fixed 
worksite  for  more  than  one  year.  As  the 
Harbert  court  held,  the  plain  meaning  of 
the  term  “worksite,”  the  general  FMLA 
principle  that  an  employer  with  fewer 
than  50  employees  within  75  miles 
should  not  have  to  find  temporary 
replacements  for  employees  on  leave. 


and  the  interest  in  having  consistency 
between  sole  and  joint  employers 
counsel  in  favor  of  a  different  rule  in 
that  situation.  When  a  temporary 
employee  has  worked  for  a  secondary 
employer  for  such  an  extended  length  of 
time,  the  employer  depends  upon  the 
temporary  employee  to  the  same  degree 
as  it  does  its  direct  employees,  and  it 
faces  the  same  difficulties  in  obtaining 
a  fully  adequate  replacement  employee. 
Therefore,  the  final  rule  adopts  the 
proposed  rule’s  change  with  regard  to 
jointly  employed  employees  who  have 
physically  worked  for  at  least  one  year 
at  a  facility  of  a  secondary  employer,  in 
which  case  the  worksite  is  that  location. 

Finally,  with  regard  to  the 
commenters’  requests  for  clarification, 
both  the  proposal  and  the  final  rule  add 
the  term  “telecommuting”  in 
§  825.111(a)(2)  to  the  existing  rule’s  use 
of  the  term  “flexiplace.”  This  further 
clarifies  that  “virtual”  employees  who 
work  out  of  their  home  do  not  have  their 
personal  residence  as  their  worksite; 
rather,  they  are  considered  to  work  in 
the  “office  to  which  they  report  and 
from  which  assignments  are  made.” 
Because  the  current  definition  of 
“worksite”  remains  unchanged  for 
employees  who  are  not  jointly 
employed,  the  worksite  for  construction 
employees  who  travel  from  their 
headquarters  to  a  construction  site 
remains  their  home  base,  i.e.,  the 
company’s  headquarters. 

Section  825.112  (Qualifying  Reasons  for 
Leave,  General  Rule) 

The  Department  proposed  no 
substantive  changes  to  this  section, 
which  addresses  the  qualifying  reasons 
that  entitle  an  eligible  employee  to  take 
FMLA  leave.  The  proposal  did, 
however,  move  several  paragraphs  of 
the  current  rule  to  other  sections  to 
improve  the  organization  (for  example, 
to  place  all  provisions  that  address  leave 
taken  for  the  birth  of  a  child  in  one 
.section,  and  all  provisions  related  to 
leave  for  adoption  or  foster  care  in 
another  section).  The  final  rule  adopts 
the  rule  as  proposed  with  additional 
modifications  to  reflect  the  military 
leave  entitlements. 

Very  few  commenters  addressed  this 
section.  WorldatWork  stated  that  it 
agreed  with  the  proposed 
reorganization,  both  specifically  with 
regard  to  this  section  as  well  as  with 
regard  to  other  sections  that  were 
similarly  reorganized  to  put  a  particular 
topic  in  one  spot.  WorldatWork  noted 
that  it  will  make  the  regulations  much 
easier  to  read  and  make  it  easier  to  find 
relevant  topics.  In  contrast,  Harrill  & 
Sutter  opposed  the  change,  stating  that 
people  Have  been  working  with  the 


FMLA  regulations  for  13  years,  and  a 
change  is  going  to  lead  to  more 
confusion.  TOC  Management  Services 
again  commented  that  the  Department 
should  eliminate  the  statement  that  the 
employer/employee  relationship  ends 
when  an  employee  is  placed  on  layoff 
status  and  clarify  the  statement  made  in 
§  825.112(c)  that  an  employee  must  be 
recalled  or  otherwise  be  re-employed 
before  being  eligible  for  FMLA  leave. 

The  Department  believes  that  the 
reorganization  of  sections  to  put 
information  related  to  particular  topics 
in  one  spot  is  an  improvement.  Many 
commenters  approved  of  the 
reorganization  overall,  without 
commenting  on  sp'ecific  sections.  See, 
e.g.,  National  Coalition  to  Protect 
Family  Leave;  the  Chamber;  Equal 
Employment  Advisory  Council.  Thus, 
the  Department  does  not  believe  that 
this  reorganization  will  lead  to 
confusion.  Furthermore,  as  explained 
previously  with  regard  to  §  825.105,  the 
Department  believes  that  the 
employment  relationship  ends  for 
purposes  of  the  FMLA  when  an 
employee  is  laid  off.  Proposed 
§  825.112(c)  is  identical  to  paragraph  (f) 
of  the  current  regulation.  The 
Department  is  not  aware  of  any 
confusion  regarding  this  section  and 
other  commenters  did  not  identify 
problems  with  its  implementation. 
Therefore,  the  Department  is  adopting 
the  rule  as  proposed.  In  addition,  in 
§  825.112(a),  new  paragraphs  (a)(5)  and 
(a)(6)  have  been  added  to  reflect  the  two 
new  qualifying  reasons  for  taking  leave 
under  the  military  family  leave 
provisions. 

Introduction  to  Sections  825.113, 
825.114,  and  825.115  (Serious  Health 
Condition,  Inpatient  Care,  and 
Continuing  Treatment) 

The  FMLA  defines  “serious  health 
condition”  as  either  “an  illness,  injury, 
impairment,  or  physical  or  mental 
condition  that  involves — (A)  inpatient 
care  in  a  hospital,  hospice,  or  residential 
medical  care  facility;  or  (B)  continuing 
treatment  by  a  health  care  provider.”  29 
U.S.C.  2611(11).  “Continuing  treatment” 
is  not  defined  in  the  Act  and  Congress 
did  not  establish  any  “bright-line”  rules 
of  what  conditions  were  covered. 

The  appropriate  meaning  of  the  term 
“serious  health  condition”  has  been  the 
topic  of  debate  for  many  years.  The 
Department’s  Report  on  the  RFI  (see  72 
FR  at  35563-70  (June  28,  2007))  and  the 
NPRM  (see  73  FR  7885-89  (Feb.  11, 
2008))  both  contained  a  discussion  of 
this  debate  and  the  positions  taken  by 
the  courts  and  the  Department  in 
opinion  letters  in  defining  “serious 
health  condition.”  The  proposed  rule 
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reorganized  the  structure  of  the 
regulations  defining  “serious  health 
condition”  for  clarity,  but  maintained 
the  substance  of  the  current  regulation’s 
definition  with  some  modifications  to 
clarify  the  time  period  in  which 
continuing  treatment  following  a  period 
of  incapacity  must  take  place  and  the 
frequency  of  periodic  treatment  for 
chronic  oonditions.  The  Department 
concluded,  after  extensive 
consideration,  that  there  was  no 
alternative  approach  to  the  existing 
regulatory  definition  that  would  more 
effectively  cover  the  types  of  conditions 
Congress  intended  to  cover  under  the 
FMLA  without  also  including  some 
conditions  that  many  believe  should  not 
be  covered. 

An  overwhelming  majority  of 
comments  from  employers  and 
employer  groups  voiced  disappointment 
that  the  proposed  rule  failed  to  address 
their  concerns  that  the  rule  is  an  overly 
broad  definition  of  serious  health 
condition.  See,  e.g.,  U.S.  Postal  Service; 
Food  Marketing  Institute;  National 
Association  of  Convenience  Stores; 
National  Association  of  Manufacturers. 
For  example,  the  National  Restaurant 
Association  commented  that  it  “does 
not  believe  that  the  intent  of  Congress 
in  enacting  FMLA  was  to  include  such 
minor  illnesses  within  its  coverage. 
Unfortunately,  however,  the  DOL 
proposals,  while  acknowledging  this 
area  of  concern,  fail  to  address  the 
issue.”  Hoffinger  Industries  commented, 
“a  definitive,  more  precise  definition  of 
Serious  Health  Condition  should  be 
developed  that  will  not  allow  an 
employee  to  transform  a  short-term 
acute  condition  into  a  qualifying  serious 
health  condition.”  The  Equal 
Employment  Advisory  Council  said  it 
was  “disappointed  that  the  Department 
is  not  proposing  to  *  *  ‘narrow*  *  * 
the  definition  of  ‘serious  health 
condition’  *  *  *.  In  our  view,  this 
provision  grants  FMLA  coverage  in 
many,  many  situations  in  which  a 
health  condition  is  not  actually 
‘serious.’  ”  The  Retail  Industry  Leaders 
Association  commented,  “[t]he 
definition  of  a  serious  health  condition 
has  provided  FMLA  coverage  for  many 
non-serious  conditions  where  Congress 
intended  no  such  coverage  *  *  *.  RILA 
member  companies  are  disappointed 
that  the  DOL  has  retained  essentially  the 
current  definition  of  serious  health 
condition.”  The  Chamber  commented, 
“[tjhese  minor  changes  fall  well  short  of 
the  revisions  necessary  to  clarify  the 
current  definition  of  serious  health 
condition,  which  employers  believe  is 
overbroad  and  inconsistent  with  the 
intent  behind  the  Act.” 


Comments  from  employee 
representatives  generally  favored  the 
proposal’s  retention  of  the  current 
definition  of  “serious  health  condition,” 
but  did  not  support  the  few  proposed 
changes  to  the  definition.  For  example, 
the  AFL-CIO  commented,  “[w]e  support 
the  Department’s  substantive  treatment 
of  serious  health  condition  because  it 
does  not — despite  the  urging  of  many 
employers — rewrite  the  definition 
against  Congress’s  intent  *  *  *  [but  the 
changes  proposed  interfere]  with  the 
legitimate  decisions  of  health  care 
providers  *  *  *  [and]  will  likely  result 
in  a  financial  hardship  for  a  significant 
number  of  employees.”  The  National 
Partnership  for  Women  &  Families 
supported  the  Department’s  decision 
not  to  make  “major  changes”  to  the 
definition  of  serious  health  condition, 
but  expressed  concern  that  the 
Department  lacked  data  to  show  the 
effect  of  the  changes  it  did  propose.  The 
National  Postal  Mail  Handlers  Union 
and  the  Coalition  of  Labor  Union 
Women  objected  to  the  proposed 
changes  because  they  believed  the 
changes  would  result  in  employees 
being  required  to  have  additional 
medical  appointments.  Finally,  the 
Communications  Workers  of  America 
supported  the  retention  in  the  proposed 
rule  of  an  objective  test  to  define 
“serious  health  condition,”  but  objected 
to  the  additional  requirements  the 
Department  proposed  for  defining 
continuous  treatment  and  chronic 
serious  health  conditions. 

Section  825.113  (Serious  Health 
Condition) 

Proposed  §825.113,  “Serious  health 
condition,”  provided  the  general  rules 
and  accompanying  definitions 
governing  what  constitutes  a  serious 
health  condition.  Proposed  §  825.113(a) 
provided  the  basic  definition  of  what 
constitutes  a  serious  health  condition 
currently  found  in  §  825.114(a). 
Proposed  §  825.113(b)  incorporated  the 
definition  of  “incapacitv”  from  current 
§825.114(a)(2)(i).  Proposed  §825. 113(c) 
incorporated  the  definition  of 
“treatment”  found  in  current 
§  825.114(b)  with  minor  editorial 
changes.  The  final  rule  makes  no 
changes  to  the  proposed  text  for  these 
three  paragraphs. 

Proposed  §  825.113(d)  incorporated 
language  from  current  §  825.114(c), 
which  addresses  the  types  of  treatments 
and  conditions  not  ordinarily  expected 
to  be  covered  by  the  definition  of  a 
serious  health  condition.  The  language 
states,  in  part;  “Ordinarily,  unless 
complications  arise,  the  common  cold, 
the  flu,  ear  aches,  up.set  stomach,  *  *  * 
etc.,  are  examples  of  conditions  that  do 


not  meet  the  definition  of  a  serious 
health  condition.”  This  provision  has 
been  the  focus  of  longstanding  debate  as 
to  whether  the  conditions  enumerated 
can  or  cannot  be  serious  health 
conditions.  The  NPRM  contained  a 
discussion  of  the  history  of  both  the 
Department’s  and  the  courts’ 
interpretation  of  this  language.  73  FR 
7886-87  (Feb.  11,  2008).  In  the  NPRM, 
the  Department  maintained  that  this 
provision  merely  illustrates  the  types  of 
conditions  that  would  not  ordinarily 
qualify  as  serious  health  conditions.  Id. 
at  7886.  The  Department  also  stated  its 
belief  that  this  language  (1)  does  not 
categorically  exclude  the  listed 
conditions;  and  (2)  does  not  create  its 
own  definition  separate  and  apart  from 
the  objective  regulatory  definition  of 
serious  health  condition  in  current 
§  825.114(a)  (and  proposed 
§§  825.113(a),  825.114,  825.115).  Id.  The 
Department  received  significant 
comments  from  both  employer  and 
employee  groups  regarding  the  retention 
of  this  provision  in  the  regulations, 
which  are  discussed  below.  The  final 
rule  makes  no  substantive  changes  to 
propo.sed  §  825.113(d). 

In  their  comments,  a  number  of 
employer  groups  agreed  with  the 
Department’s  view  that  the  list  should 
be  preserved  because  it  serves  a  baseline 
purpose  as  explanatory  language  similar 
to  that  in  a  preamble.  For  example. 
Southwest  Airlines  commented  that 
“[i]t  is  clear  that  the  list  is  not  a  per  se 
rule  of  exclusions,  but  rather  provides 
helpful,  useful  examples  of  minor 
conditions  that  in  the  absence  of 
complications  do  not  qualify  as  serious 
health  conditions  under  the  FMLA.  The 
list  aids  all  who  are  involved  in  the 
medical  certification  process  and  wdth 
the  administration  of  FMLA  leaves.” 

Many  employer  groups,  however, 
differed  as  to  when  a  non-serious  health 
•  condition  can  become  a  serious  health 
condition.  The  Society  for  Human 
Resource  Management  and  the  National 
Coalition  to  Protect  Family  Leave  both 
argued  that  “the  situations  where  any 
condition  on  this  list  rises  to  the  level 
of  a  serious  health  condition  should  be 
construed  narrowly”  and  suggested  that 
the  Department  “add  language  to  the 
regulation  specifying  that  some  sort  of 
serious  complication  must  result  in 
order  for  an  otherwise  ‘non-serious’ 
health  condition  to  be  considered  a 
serious  health  condition.”  The  U.S. 
Postal  Service  and  the  Chamber  both 
expressed  concern  that  the  rule  as 
proposed  would  result  in  continued 
confusion  on  the  part  of  both  employers 
and  the  courts  as  to  when  otherwise 
minor  conditions  rise  to  the  level  of 
serious  health  conditions.  The  Chamber 
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urged  the  Department  to  “explicitly 
exclude  minor  ailments  from  the 
definition  of  serious  health  condition, 
even  where  such  conditions  may  require 
a  regimen  of  continuing,  supervised 
treatment.” 

Comments  received  from  employees 
and  employee  groups  overwhelmingly 
supported  the  Department’s  decision  to 
retain  the  existing  definition  of  serious 
health  condition  instead  of  creating  a 
per  se  list  of  covered  conditions.  The 
AARP  and  the  National  Partnership  for 
Women  &  Families  both  commented 
that  the  current  definition  of  serious 
health  condition  allows  employees  the 
opportunity  to  be  covered  by  the  FMLA 
depending  on  how  the  specific  illness 
affects  that  particular  employee,  rather 
than  depending  on  how  the  illness 
affects  individuals  generally.  See  also 
American  Association  of  University 
Women.  The  Communications  Workers 
of  America  commented  that  “an 
objective  test  provides  the  fairest  way  to 
define  the  statute’s  coverage  of  [serious 
health  conditions],  especially  because 
every  individual’s  experience  with  a 
medical  condition  or  disease  can  vary 
widely.” 

PathWaysPA  addressed  the 
Depcirtment’s  decision  to  retain  the  list 
of  conditions  that  ordinarily  are  not 
serious  health  conditions  in  proposed 
§  825.113(d)  and  argued  that  the 
provision  w'as  surplusage.  This 
commenter  stated  that  “no  ‘list’  of 
conditions  should  be  defined  as  unable 
to  qualify  for  FMLA  certification.”  The 
AFL-CIO  agreed  with  the  Department’s 
interpretation  in  the  NPRM  of  this 
provision,  stating  that  “employers  have 
long  complained  that  certain  illnesses 
should  never  qualify  as  serious  health 
conditions  and  have  argued  that  Section 
825.114(c)  supports  such  a  restrictive 
definition.  Courts  have  rejected  this 
argument  *  *  *.  The  Department  has 
taken  an  important  step  towards 
foreclosing  argument  on  this  point  by 
explaining  in  the  NPRM  that  the 
definition  of  serious  health  condition 
does  not  ‘categorically  exclude’  the 
‘common  ailments  and  conditions’ 
enumerated  *  *  *.” 

The  Department  carefully  considered 
the  comments  received  on  the  definition 
of  serious  health  condition  and  has 
concluded  that  there  is  no  regulatory 
alternative  that  would  address  the 
concerns  raised  by  the  business 
community  regarding  coverage  of  what 
some  perceive  to  be  minor  ailments 
without  excluding  absences  that  should 
be  FMLA-protected.  The  final  rule 
reflects  the  Department’s  conclusion 
that  the  objective  test  defining  what 
constitutes  a  serious  health  condition 
under  the  FMLA  (in  both  the  proposed 


and  final  versions  of  §§  825.113(a), 
825.114,  and  825.115)  is  the  controlling 
regulatory  standard,  and  the  list  of 
common  ailments  such  as  colds  and  flu 
(in  proposed  and  final  §  825.113(d))  is 
helpful  as  identifying  ailments  that 
ordinarily  will  not  qualify  for  FMLA 
leave  because  they  generally  will  not 
satisfy  these  regulatory  criteria. 

On  a  different  matter,  the  Associated 
Builders  and  Contractors  and  the  Navy 
Federal  Credit  Union  commented  that 
the  phrase  “resulting  from  stress” 
should  be  removed  from  the  last 
sentence  of  proposed  §  825.113(d).  The 
Society  for  Human  Resource 
Management  and  the  National  Coalition 
to  Protect  Family  Leave  agreed, 
commenting  that  “[t]he  cited  phrase 
improperly  suggests  that  stress  alone 
can  cause  mental  illness  *  *  *.  Also,  by 
placing  allergies  in  sequence,  it  suggests 
that  mental  illness  can  be  developed 
from  allergies.”  The  Department  has 
deleted  the  phrase  “resulting  from 
stress”  in  §  825.113(d)  of  the  final  rule 
to  clarify  that  a  mental  illness, 
regardless  of  its  cause,  can  be  a  serious 
health  condition  under  the  FMLA  if  all 
the  regulatory  requirements  are  met.  No 
other  changes  to  the  text  of  §  825.113 
have  been  made  in  the  final  rule. 

Section  825.114  (Inpatient  Care) 

Section  825.114  of  the  proposed  rule 
defined  what  constitutes  inpatient  care, 
adopting  language  from  the  current 
regulations.  The  definition  of  “inpatient 
care”  in  current  §  825.114(a)(1) 
incorporates  a  definition  of 
“incapacity,”  which  was  removed  from 
proposed  §  825.114  and  replaced  by  a 
cross-reference  to  the  stand-alone 
definition  of  “incapacitv”  in  proposed 
§825. 113(b). 

The  Equal  Employment  Advisory 
Council  commented,  “[w]e  hope  that 
setting  ‘incapacity’  apart  will  emphasize 
for  both  employees  and  health  care 
providers  that  actual  inability  to  work  is 
a  fundamental  prerequisite  for  FMLA 
protection.”  There  were  no  substantive 
comments  on  this  section  of  the 
proposal,  and  the  Department  made  no 
changes  to  the  proposed  text  of  this 
section  in  the  final  rule. 

Section  825.115  (Continuing  Treatment) 

Proposed  §825.115  defined 
“continuing  treatment”  for  purposes  of 
establishing  a  serious  health  condition, 
incorporating  the  five  different 
definitions  contained  in  current 
§  825.1 14(a)(2)(i)-(v)  with  some 
changes.  Proposed  §  825.115(a) 
(“Incapacity  and  treatment”) 
incorporated  language  from  current 
§  825.114(a)(2)(i),  which  provides  that 
the  continuing  treatment  requirement  is 


satisfied  if,  in  connection  with  a  period 
of  incapacity  of  more  than  three 
consecutive  calendar  days,  the 
employee  or  family  member  has  one 
visit  to  a  health  care  provider  and  a 
regimen  of  continuing  treatment,  such 
as  a  course  of  a  prescription  medication, 
or  two  visits  to  a  health  care  provider. 
The  proposal  made  one  change  to  the 
current  definition,  specifying  iu 
proposed  §  825.115(a)(1)  that  the  two 
visits  to  a  health  care  provider  must 
occur  within  30  days,  unless 
extenuating  circumstances  exist.  The 
Department  indicated  in  the  NPRM  that 
it  did  not  believe  the  30-day  time  limit 
should  be  applied  to  proposed 
§  825.115(a)(2)  (treatment  on  one 
occasion  resulting  in  regimen  of 
continuing  treatment),  but  invited 
comments  on  the  issue.  Proposed 
§  825.115(b),  titled  “Pregnancy  or 
prenatal  care,”  incorporated  language 
from  current  §  825.114(a)(2)(ii)  without 
change  except  for  a  cross-reference  to 
the  new  consolidated  section  in 
proposed  §825.120,  addressing  leave  for 
pregnancy  and  childbirth.  Proposed 
§  825.115(c),  “Chronic  conditions,” 
retained  the  definition  in  current 
§  825.114(a)(2)(iii)  with  one  change, 
specifying  that  the  term  “periodic 
treatment”  be  defined  as  treatment  two 
or  more  times  a  year.  Proposed 
§  825.115(d),  “Permanent  or  long-term 
conditions,”  incorporated  language  from 
current  §  825.114(a)(2)(iv)  without 
change.  Proposed  §  825.115(e), 
“Conditions  requiring  multiple 
treatments,”  incorporated  language  from 
current  §  825.114(a)(2)(v),  which 
provides  coverage  for  any  period  of 
absence  to  receive  multiple  treatments 
by  a  health  care  provider  for  restorative 
surgery  after  an  accident  or  other  injury, 
or  for  a  condition  that  would  likely 
result  in  a  period  of  incapacity  of  more 
than  three  consecutive  calendar  days  in 
the  absence  of  medical  intervention  or 
treatment  for  conditions  such  as  cancer, 
severe  arthritis,  and  kidney  disease.  The 
Department  did  not  receive  substantive 
comments  regarding  proposed 
§  825.115(b),  (d),  or  (e)  and  the  final  rule 
adopts  these  sections  as  proposed.  The 
Department  has  made  additional 
changes  to  §  825.115(a)  and  (c),  which 
are  discussed  below. 

Although  the  Department  did  not 
propose  to  change  the  period  of 
incapacity  required  to  satisfy  the 
“incapacity  and  treatment”  definition  of 
continuing  treatment  in  proposed 
§  825.115(a),  many  employers  and 
employer  groups  urged  the  Department 
to  expand  the  period  of  incapacity  from 
the  current  requirement  of  “more  than 
three  consecutive  calendar  days.”  The 
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Society  for  Human  Resource 
Management,  the  National  Coalition  to 
Protect  Family  Leave,  and  other 
employer  groups  commented  that  the 
current  requirement  for  a  period  of 
incapacity  of  more  than  three 
consecutive  calendar  days  has  played  a 
significant  role  in  permitting  otherwise 
minor  medical  conditions  to  satisfy  the 
definition  of  serious  health  condition. 
These  commenters  suggested  that 
extending  the  period  of  incapacity  to 
five  consecutive  scheduled  work  days  or 
seven  consecutive  calendar  days  would 
significantly  reduce  the  instances  in 
which  these  minor  ailments  receive 
FMLA  protection.  The  Pennsylvania 
Governor’s  Office  of  Administration  also 
suggested  a  five  consecutive  day  period 
of  incapacity,  commenting  specifically 
on  the  difficulty  it  has  encountered  in 
trying  to  protect  three-day  absences.  The 
Chamber  commented  that  “[t]he  brevity 
of  the  three-day  period  creates 
significant  administrative  burdens  for 
employers”  and  suggested  that  the 
period  be  extended  to  five  business  days 
or  seven  calendar  days.  The  Society  for 
Human  Resource  Management,  the 
National  Coalition  to  Protect  Family 
Leave,  and  others  suggested  that  a 
longer  period  of  incapacity  would  be 
consistent  with  the  waiting  period 
employed  in  many  short-term  disability 
plans.  Additionally,  the  Society  for 
Human  Resource  Management  and 
others  stated  that  the  final  rule  should 
clarify  that  “more  than  three 
consecutive,  calendar  days”  refers  to 
whole  or  complete  calendar  days. 

Employee  groups,  on  the  other  hand, 
strongly  supported  maintaining  the 
“more  than  three  calendar  days” 
minimum  requirement  for  incapacity. 
For  example,  9to5,  the  National 
Association  of  Working  Women 
•  commented,  “(tjhe  current  definition 
reflects  the  practical  reality  that  serious 
health  conditions  requiring  family  or 
medical  leave  can  sometimes  be  of  a 
fairly  short  duration  *  *  *  such  as 
pneumonia,  acute  appendicitis,  or 
kidney  stones.”  The  National 
Partnership  for  Women  &  Families 
supported  the  Department’s  decision  to 
maintain  the  standard  of  more  than 
three  “calendar  days”  rather  than 
“workdays.” 

After  reviewing  the  comments,  the 
Department  continues  to  believe  it  is 
more  appropriate  to  keep  the  basic 
regulatory  requirement  of  a  minimum 
period  of  incapacity  of  “more  than  three 
consecutive  calendar  days”  than  to 
adopt  a  “work  day”  or  “business  day” 
test  or  to  increase  the  number  of 
calendar  days  required.  In  the 
Department’s  view',  a  test  based  on 
calendar  days  of  incapacity  measures 


the  severity  of  an  illness  better  than  a 
test  based  on  days  absent  from  work. 
This  is  particularly  true  for  employees 
who  do  not  work  a  traditional,  fixed 
five-day  week.  The  Department 
recognizes  the  legitimate  employer 
concerns  about  the  ability  to  verify 
employee  incapacity  over  weekends,  but 
to  increase  the  minimum  number  of 
days  of  incapacity  required  would 
invariably  exclude  some  employees  the 
statute  currently  protects.  The  final  rule 
does  make  one  minor  clarification,  as 
suggested  by  the  Society  for  Human 
Resource  Management  and  others,  that 
the  test  cannot  be  met  by  partial  days. 

To  eliminate  any  possible 
misunderstanding  of  the  existing 
requirement,  the  word  “full”  is  added  to 
the  test  in  the  final  rule  [i.e.,  a  period 
of  incapacity  of  more  than  three 
consecutive,  “full”  calendar  days). 

Many  employer  groups  offered 
different  views  about  the  proposed 
change  in  §  825.115(a)(1)  that  the  two 
treatments  occur  within  .30  days.  Those 
employer  groups  opposed  to  it  urged 
that  the  regulations  require  that  the 
minimum  of  tw'o  treatments  occur 
during  the  “more  than  three  day”  period 
of  incapacity.  Several  groups,  including 
the  Society  for  Human  Re.source 
Management  and  the  National  Coalition 
to  Protect  Family  Leave,  commented 
that  the  Department  should  reconsider 
its  position  and  adopt  the  Tenth 
Circuit’s  ruling  in  Jones  v.  Denver  Public 
Schools,  427  F.3d  1315  (10th  Cir.  2005), 
that  the  tw'o  visits  must  occur  within  the 
period  of  incapacity.  The  Society  for 
Human  Resource  Management  and  the 
National  Coalition  to  Protect  Family 
Leave  stated,  “(u)nder  the  Department’s 
proposal,  the  employer’s  Hands  would 
be  tied  for  30  days,  which  would  create 
uncertainty  for  all  parties  *  *  *.”  They 
also  stated,  however,  that  if  the  30-day 
requirement  becomes  part  of  the  final 
regulations,  the  30-day  period  should 
run  from  the  first  day  the  employee  is 
incapacitated  and  the  second  visit 
should  always  be  at  the  direction  of  the 
health  care  provider.  The  Portland  (OR) 
Office  of  Management  and  Finance 
commented  that  the  propo.sal  would 
“allow'  employees  to  obtain  FMLA 
protection  simply  by  .scheduling  a 
second  doctor’s  appointment.”  The 
Pennsylvania  Governor’s  Office  of 
Administration  commented  that  the  30- 
day  period  would  force  employers  to 
retroactively  designate  leave  as  FMLA- 
protected.  Other  employers,  how'ever. 
supported  the  proposed  30-day  period 
for  the  two  treatments.  The  National 
Association  of  Manufacturers,  the 
National  Roofing  Contractors 
Association,  AT&T,  and  other  employer 


groups  commented  that  the  proposal 
would  clarify  what  is  currently  a  vague 
area  in  the  rules.  See  also  National 
Business  Group  on  Health. 

A  number  of  employee  groups,  for 
different  reasons,  opposed  the  proposed 
requirement  in  §  825.115(a)(1),  that  the 
two  treatments  occur  within  30  days. 
The  AFL-CIO  commented  that  the  30- 
day  period  was  arbitrary  and  w'ould 
prove  a  significant  obstacle  to 
employees  seeking  FMLA  leave. 
Commenters  including  the  Association 
of  Profe.ssional  Flight  Attendants,  the 
National  Postal  Mail  Handlers  Union, 
and  the  National  Treasury  Employees 
Union  offered  the  examples  of 
conditions  that  would  incapacitate 
employees  for  more  than  three  days,  but 
generally  do  not  require  follow-up 
appointments  within  30  days.  The 
National  Employment  Lawyers 
Association  noted  that  it  can  often  take 
more  than  30  days  to  schedule  an 
appointment  w'ith  a  specialist  and 
suggested  that  a  three  to  six  months 
time  period  would  be  more  appropriate. 
Finally,  the  American  Postal  Workers 
Union  objected  to  any  temporal 
limitation  on  treatment  appointments, 
arguing  that  any  limitation  w'as 
inconsistent  w'ith  the  statute,  which 
requires  only  continuing  treatment  by  a 
health  care  provider. 

A  number  of  employee  and  employer 
groups  asked  for  clarification  of  the 
“extenuating  circumstances”  exception 
to  the  30-day  rule  and  suggested  that  a 
definition  of  “extenuating 
circumstances”  should  be  included  in 
the  regulatory  text.  The  Society  for 
Human  Resource  Management  and  the 
National  Coalition  to  Protect  Family 
Leave  asserted  that  leaving  “extenuating 
circum.stance.s”  undefined  would  result 
in  “extensive  litigation.”  See  also 
Hewitt  Associates.  The  National 
Partnership  for  Women  &  Families 
commented  that  the  preamble  example 
of  scheduling  difficulties  as  extenuating 
circumstances  w'as  not  reflected  in  the 
regulation.  See  also  Association  of 
Professional  Flight  Attendants;  National 
Postal  Mail  Handlers  Union.  The 
National  Retail  Federation 
recommended  deleting  the  “extenuating 
circumstances”  exception  altogether. 

Employee  and  employer  groups  also 
generally  agreed  with  the  Department’s 
decision  not  to  apply  a  30-day  time 
limit  to  §  825.115(a)(2),  which  addresses 
treatment  by  a  health  care  provider  on 
at  least  one  occasion  that  results  in  a 
regimen  of  continuing  treatment  (e.g..  a 
course  of  prescription  medication).  See, 
e.g..  Society  for  Human  Resource 
Management.  The  American  Postal 
Workers  Union  asserted  that  applying  a 
30-day  time  frame  under  §  825.115(a)(2) 
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would  be  unreasonable.  The  National 
Association  of  Manufacturers 
commented  that  in  situations  covered 
under  §825.1 15(a)(2),  the  treatment  visit 
with  the  health  care  provider  should 
take  place  during  the  initial  period  of 
incapacity.  Vercruysse  Murray  & 

Calzone  commented  that  employees 
should  be  required  to  receive  the 
regimen  of  continuing  treatment  during 
the  initial  period  of  incapacity  because 
to  permit  the  regimen  of  treatment  to 
commence  after  the  employee  returns  to 
work  would  allow  employees  to 
retroactively  qualify  for  FMLA  leave. 

Finally,  some  commenters  asked 
whether  a  phone  call  or  email  contact 
with  a  health  care  provider  could 
qualify  as  a  visit  or  treatment  under 
either  prong  of  §  825.115(a).  See,  e.g., 
Spencer  Fane  Britt  &  Browne;  Society 
for  Human  Resource  Management, 
Northern  California  Human  Resources 
Association,  Legislative  Affairs 
Committee. 

The  Department  continues  to  believe 
that  the  proposed  “30-day”  limit  in 
§  825.115(a)(1)  is  useful  because  the 
current  regulation,  §825.114(a)(2)(i)(A), 
provides  no  guidance  as  to  the  time 
frame  during  which  the  two  treatments 
by  a  doctor  must  occur.  The  Department 
recognizes  that  many  of  the  comments 
from  employers  and  employer  groups 
favor  the  adoption  of  the  ruling  hy  the 
United  States  Court  of  Appeals  for  the 
Tenth  Circuit  in  Jones  v.  Denver  Public 
Schools,  427  F.3d  1315  (10th  Cir.  2005), 
that  both  treatments  must  occur  during 
the  period  of  the  incapacity  in  order  for 
the  condition  to  qualify  as  a  serious 
health  condition.  Nonetheless,  the 
Department  believes  a  30-day  test  is  a 
more  appropriate  guideline  than  a  test 
limited  to  just  the  period  of  incapacity 
because  it  is  consistent  with  usual 
treatment  plans,  and  guards  against 
employers  making  quick  judgments  that 
deny  FMLA  leave  when  employees 
otherwise  should  qualify  for  the  law’s 
protections.  To  clarify  when  the  30-day 
period  begins,  §  825.115(a)(1)  of  the 
final  rule  states  that  the  30-day  period 
begins  with  the  first  day  of  incapacity. 
By  starting  the  30-day  period  on  the  first 
day  of  incapacity,  the  final  rule  provides 
a  clearly  defined  period  during  which 
the  continuing  treatment  must  occur. 

Some  employer  groups  expressed  the 
concern  that  under  the  proposed  rule  an 
employee  retroactively  would  be  able  to 
transform  a  minor  condition  into  a 
serious  health  condition  by  going  to  a 
health  care  provider  for  the  first  time  as 
much  as  30  days  after  the  initial 
incapacity  in  an  effort  to  foreclose  any 
proposed  disciplinary  action.  The 
Department  notes  that  a  single  visit  to 
a  health  care  provider  will  not  satisfy 


the  requirements  of  §  825.115(a)  unless 
the  health  care  provider  determines  that 
additional  treatment  (either  visits  or  a 
regimen  of  treatment)  is  medically 
necessary,  and  therefore  employees  will 
not  be  able  to  “transform”  a  condition 
into  a  FMLA-protected  serious  health 
condition  as  suggested  hy  these 
commenters.  Nonetheless,  a  new 
paragraph  (3)  of  §  825.115(a)  has  been 
added  to  the  final  rule  to  provide  that 
the  first  visit  (in  the  case  of 
§  825.115(a)(1))  and  the  only  visit  (in  the 
case  of  §  825.115(a)(2))  must  occur 
within  seven  days  of  the  first  day  of 
incapacity.  As  with  the  requirement  for 
two  treatment  visits  within  30  days,  the 
Department  believes  that  the  need  to 
make  an  initial  visit  to  a  health  care 
provider  within  seven  days  of  the  day 
on  which  the  incapacity  begins  is  an 
appropriate  indicator  of  the  seriousness 
of  the  medical  condition.  The 
Department  considered  whether  the  first 
visit  should  he  required  during  the 
initial  period  of  incapacity.  As  some 
employer  commenters  pointed  out,  the 
initial  treatment  visit  will  normally 
occur  during  the  incapacity  and  the 
treatment  regimen  (such  as  prescription 
medication)  will  be  prescribed  at  that 
time.  See,  e.g..  National  Association  of 
Manufacturers.  The  Department  is 
cognizant,  however,  that  it  can  often 
take  several  days  to  get  an  appointment 
with  a  health  care  provider,  particularly 
in  rural  areas  and  communities  with 
limited  numbers  of  providers,  and 
therefore  believes  that  a  seven-day  outer 
limit  for  the  first  visit  or  only  visit  is 
more  appropriate.  Additionally,  in 
response  to  comments  about  whether  a 
phone  call  or  email  contact  with  the 
health  care  prdvider  qualifies  as 
treatment,  §  825.115(a)(3)  also  clarifies 
that  treatment  means  an  in-person  visit 
to  a  health  care  provider  for 
examination,  evaluation,  or  specific 
treatment,  and  does  not  include,  for 
example,  a  phone  call,  letter,  email,  or 
text  message. 

The  30-day  test  is  intended  to  gauge 
the  health  care  provider’s  assessment  of 
the  severity  of  the  illness.  Accordingly, 
in  response  to  comments  from 
employers  who  suggested  that 
employees  may  schedule  follow-up 
appointments  simply  to  meet  the  test  of 
a  second  visit,  a  new  paragraph  (4)  is 
added  to  §  825.115(a)  of  the  final  rule  to 
clarify  that  the  health  care  provider,  and 
not  the  employee  or  the  patient,  must 
make  the  determination  as  to  whether  a 
second  visit  during  the  30-day  period  is 
needed.  The  Department  anticipates  that 
in  many  cases  the  health  care  provider 
will  determine  at  the  initial  treatment 
visit  whether  an  additional  visit  is 


required  and,  if  so,  when  it  should 
occur.  There  will,  however,  be  some 
situations  in  which  the  health  care 
provider  initially  determines  that  such 
follow-up  treatment  is  not  necessary, 
but  because  the  condition  does  not 
resolve  or  deteriorates,  the  health  care 
provider  later  determines  that  an 
additional  treatment  visit  is  needed 
within  the  30-day  time  period. 

Providing  the  other  requirements  of  the 
definition  are  met,  the  Department 
intends  the  final  rule  to  cover  all 
situations  in  which  the  health  care 
provider  determines  that  additional 
treatment  is  necessary  within  the  30-day 
period. 

Finally,  in  response  to  the  comments 
from  both  employer  and  employee 
groups  regarding  the  “extenuating 
circumstances”  exception  to  the  30-day 
limit,  the  final  rule  includes  a  new 
paragraph  (5)  in  §  825.115(a)  that 
provides  an  explanation  of  “extenuating 
circumstances.”  The  new  paragraph 
provides  that  the  term  “extenuating 
circumstances”  means  circumstances 
that  prevent  the  follow-up  visit  from 
occurring  as  planned  by  the  health  care 
provider,  and  includes  an  example  of 
such  circumstances. 

As  discussed  in  the  NPRM,  the 
Department  did  not  propose  substantive 
changes  to  the  construction  of  chronic 
serious  health  conditions  under  the 
regulations.  See  73  FR  7888-89  (Feb.  11, 
2008).  The  Department,  however,  did 
propose  in  §  825.115(c)  to  define  the 
term  “periodic  treatment,”  which  is 
used  in  the  definition  of  a  chronic 
serious  health  condition,  as  treatment 
“at  least  twice  a  year.” 

Several  employers  and  employer 
groups  supported  defining  “periodic 
visits”  as  “at  least  twice  a  year.”  See, 
e.g.,  TOC  Management  Services; 

National  Association  of  Manufacturers;  • 
Southwest  Airlines.  The  U.S.  Postal 
Service  called  the  proposal 
“reasonable”  and  commented  that  “the 
potential  benefit  of  such  monitored 
medical  care  strikes  a  comfortable 
balance  with  the  minimal  burden 
involved.” 

Other  employer  commenters 
suggested  requiring  more  frequent 
treatment  than  twice  per  year.  The 
Portland  (OR)  Office  of  Management 
and  Finance  suggested  that  the 
Department  consider  requiring  biannual 
visits  for  employees  with  no  more  than 
two  days  of  absence  per  month  and 
quarterly  visits  for  employees  absent 
more  frequently.  A  labor  attorney,  Scott 
MacDonald,  suggested  that  treatment  “at 
least  once  every  four  months”  would  be 
more  appropriate  and  that  if  the  twice 
per  year  standard  were  maintained  it 
should  be  clarified  as  “at  least  once 
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every  six  months.”  The  Southern 
Company  and  the  Society  for  Human 
Resource  Management  suggested  that 
the  appropriate  standard  should  he  four 
treatment  visits  per  year.  Catholic 
Charities,  Diocese  of  Metuchen  and  the 
National  Association  of  Convenience 
Stores  suggested  that  treatment  only 
twice  per  year  indicates  that  the 
condition  is  not  serious.  See  also  Illinois 
Credit  Union  League.  Finally,  Spencer 
Fane  Britt  &  Browne  argued  that 
requiring  only  two  treatment  visits  per 
year  “will  render  just  about  any 
condition  to  be  a  ‘chronic’  one  and 
totally  eliminates  the  need  for  the 
condition  to  be  ‘serious’  in  nature.” 

They  suggested  that  chronic  conditions 
should  not  be  separately  included  in  the 
definition  of  serious  health  condition 
and  that  incapacity  due  to  such 
conditions  should  only  be  covered 
when  it  exceeds  three  calendar  days  as 
required  by  §  825.115(a). 

On  the  other  hand,  many  employees 
and  employee  groups  viewed  the 
requirement  of  treatment  visits  of  “at 
least  twice  a  year”  as  excessive.  The 
AFL-CIO  commented  that  after  an 
initial  series  of  treatment  visits  at  the 
onset  of  a  chronic  condition,  many 
individuals  may  only  visit  their  health 
care  providers  once  per  year.  The 
National  Postal  Mail  Handlers  Union 
commented  that  requiring  a  second  visit 
in  a  year,  regardless  of  whether  the 
employee’s  condition  has  changed, 
would  impose  an  unnecessary  burden 
on  both  the  employee  and  the  health 
care  system.  The  National  Partnership 
for  Women  &  Families  also  expressed 
concern  about  the  additional  cost  the 
proposed  requirement  would  impose  on 
employees.  See  also  A  Bette.r  Balance: 
The  Work  and  Family  Legal  Center. 

The  Department  recognizes 
employers’  concerns  regarding  requiring 
only  two  treatment  visits  per  year,  and 
their  desire  for  some  clearer  way  to 
assess  the  seriousness  of  a  chronic 
health  condition,  but  is  concerned  that 
imposing  some  greater  standard  could 
effectively  render  ineligible  many 
employees  who  are  entitled  to  the 
protections  of  the  law.  On  the  other 
hand,  the  Department  does  not  agree 
with  comments  from  employee  groups 
that  because  many  chronic  conditions 
are  stable  and  require  limited  treatment, 
the  twice  per  year  standard  is 
unreasonable  since  that  effectively 
ignores  the  requirement  for  “periodic” 
visits  in  the  current  regulations.  The 
need  for  two  treatment  visits  per  year  is 
a  reasonable  indicator  that  the  chronic 
condition  is  a  serious  health  condition. 
The  Department  believes  the 
requirement  for  two  visits  per  year  thus 
strikes  a  reasonable  balance  between  no 


minimum  frequency  at  all,  as  supported 
by  many  employee  groups,  or  four  or 
more  times  per  year,  as  suggested  by 
many  employer  groups,  for  employees 
who  use  FMLA  leave  for  chronic  serious 
health  conditions.  As  with  the 
requirement  of  two  treatment  visits 
within  30  days  under  §  825.115(a),  the 
determination  of  whether  two  treatment 
visits  per  year  are  necessary  is  a  medical 
determination  to  be  made  by  the  health 
care  provider.  Because  the  need  for 
treatment  visits  is  a  function  of  the 
condition,  the  Department  does  not 
agree  with  comments  suggesting  the  rule 
will  increase  the  burden  or  cost  to 
employees'.  The  Department  also  notes 
that  “two  visits  to  a  health  care 
provider”  every  year  is  not  the  sole 
criterion  in  the  regulations  for 
determining  a  covered  chronic  serious 
health  condition. 

As  discussed  in  the  NPRM,  the 
legislative  history  of  the  Act  clearly 
indicates  that  Congress  intended  to 
cover  chronic  serious  health  conditions 
(73  FR  7888,  Feb.  11,  2008):  the 
Department  therefore  specifically  rejects 
the  suggestion  that  chronic  serious 
health  conditions  should  not  be 
separately  included  in  §  825.115. 

Sections  825.116-825.118  (Reserved) 

The  proposed  rule  moved  the 
provisions  in  current  §825.116  defining 
the  phrase  “needed  to  care  for”  a  family 
member  to  §  825.124,  which  is 
discussed  below.  The  proposal  moved 
the  provisions  in  current  §825.117 
regarding  the  “medical  necessity”  for 
taking  and  scheduling  intermittent  or 
reduced  schedule  leave  to  §§  825.202 
and  825.203,  which  are  discussed 
below.  Current  §825.118  defining 
“health  care  provider”  was  renumbered 
as  §  825.125  in  the  proposed  rule. 
Sections  825.116-825.118  were 
designated  as  “reserved”  in  the  proposal 
to  reflect  these  organizational  changes. 
The  final  rule  adopts  the  proposed 
organizational  changes. 

Section  825.119  (Leave  for  Treatment  of 
Substance  Abuse) 

The  Department  proposed  no 
substantive  changes  in  this  new  section, 
which  consolidates  in  a  single  location 
the  provisions  in  current  §§  825.112(g) 
and  825.114(d)  related  to  substance 
abuse.  It  reaffirms  that  FMLA  leave  is 
available  for  the  treatment  of  substance 
abuse  when  it  qualifies  as  a  serious 
health  condition,  but  not  for  an  absence 
because  of  the  employee’s  use  of  the 
substance,  and  that  the  FMLA  does  not 
prevent  an  employer  from  taking  action 
against  an  employee  for  violating  the 
employer’s  uniformly-applied  substance 


abuse  policy.  The  final  rule  adopts  the 
rule  as  proposed. 

Very  few  commenters  addressed  this 
reorganization.  TOC  Management 
Services  suggested  that  the  rule  should 
clarify  that  an  absence  because  of  a 
family  member’s  use  of  the  substance, 
rather  than  for  treatment,  also  does  not 
qualify  for  FMLA  leave.  The  National 
Retail  Federation  stated  that  the 
clarification  regarding  permitted 
employment  actions  for  violation  of  a 
substance  abuse  policy  was  helpful.  ' 
Robert  Jusino  commented  that  an 
employer  should  be  barred  from  taking 
adverse  action  against  an  employee  for 
breaking  company  policy. 

The  Department  continues  to  believe 
that  the  rule,  which  is  simply  a 
consolidation  of  existing  sections,  is 
clear  and  sets  forth  the  appropriate 
distinction  between  an  absence  for 
treatment  for  a  serious  health  condition 
and  an  absence  because  of  an 
employee’s  use  of  the  substance.  The 
general  lack  of  comments  supports  that 
view.  Therefore,  the  final  rule  is 
adopted  as  proposed. 

Section  825.120  (Leave  for  Pregnancy  or 
Birth) 

The  current  regulations  contain 
guidance  pertaining  to  pregnancy  and 
birth  throughout  a  number  of  different 
sections.  Proposed  §825.120  collected 
the  existing  guidance  from  these  various 
regulatory  sections  into  one 
comprehensive  section.  Proposed  • 

§  825.120(a)(1),  titled  “[gjeneral  rules,” 
restated  language  from  current 
§  825.112(b)  that  both  the  mother  and 
father  are  entitled  to  FMLA  leave  for  the 
birth  of  their  child.  Proposed 
§  825.120(a)(2)  restated  language  from 
current  §  825.201  explaining  that 
FMLA-protected  leave  following  the 
birth  of  a  healthy  child  (“bonding 
time”)  must  be  completed  within  a  year 
from  the  birth.  Proposed  §  825.120(a)(3) 
incorporated  language  from  current 
§  825.202(a)  that  husbands  and  wives 
who  work  for  the  same  employer  may  be 
limited  to  a  combined  12  weeks  of 
FMLA  leave  for  the  birth  or  placement 
for  adoption  or  foster  care  of  a  healthy 
child,  or  to  care  for  an  employee’s 
parent  with  a  serious  health  condition. 
See  29  U.S.C.  2612(f).  Proposed 
§  825.120(a)(4)  combined  language  from 
current  §§  825.114(a)(2)(ii),  825.114(e), 
and  825.112(a)  and  (c)  to  make  clear  that 
a  mother  may  be  entitled  to  FMLA  leave 
for  both  prenatal  care  and  incapacity 
related  to  pregnancy,  and  the  mother’s 
serious  health  condition  following  the 
birth  of  a  child-  Proposed  §  825.120(a)(5) 
summarized  a  husband’s  right  to  take 
leave  when  needed  to  care  for  his 
pregnant  spouse  because  of  her  serious 
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health  condition.  Proposed 
§  825.120(a)(6)  was  added  to  make  clear 
that  both  spouses  may  each  take  their 
full  12  weeks  of  leave  to  care  for  a  child 
with  a  serious  health  condition, 
regardless  of  whether  the  spouses  work 
for  the  same  employer.  Finally, 
proposed  §  825.120(b)  combined 
language  from  current  §§  825.203(b)  and 
825.204(a),  which  provides  that 
intermittent  or  reduced  schedule  leave 
may  only  be  taken  to  care  for  a  healthy 
newborn  child  with  the  employer’s 
agreement,  and,  in  such  cases,  the 
employer  may  temporarily  transfer  the 
employee  to  an  alternative  position  that 
better  accommodates  the  leave 
schedule.  See  29  U.S.C.  2612(b)(1).  The 
final  rule  adopts  §  825.120  as  proposed 
with  one  minor  clarification  discussed 
below.  Additionally,  the  final  rule 
clarifies  language  in  the  regulatory  text 
of  §825. 120(a)(2). 

The  U.S.  Postal  Service  commented 
that  proposed  §  825.120(a)(5),  regarding 
a  father’s  right  to  use  FMLA  leave  to 
provide  care  for  his  spouse  in 
connection  with  the  pregnancy  or  birth, 
overstates  these  rights.  The  Department 
has  modified  the  language  of  this 
provision  to  clarify  that  a  husband  is 
entitled  to  FMLA-protected  leave  if  he 
is  needed  to  care  for  his  spouse  w'ho  is 
incapacitated  due  to  her  pregnancy  (e.g., 
if  the  pregnant  spouse  is  unable  to 
transport  herself  to  a  doctor’s 
appointment).  As  stated  in  the  NPRM 
(73  FR  7888  (Feb.  11,  2008)),  and  as 
with  all  care  for  covered  family 
members  under  the  FMLA  (see  current 
§  825.116(a)  and  final  §  825.124(a)). 
such  care  may  include  providing 
psychological  comfort  and  reassurance. 
This  provision  merely  codifies  a 
husband’s  right  to  FMLA  leave  to  care 
for  his  pregnant  spouse  under  the 
current  regulations — it  neither  expands 
nor  contracts  that  right.  As  with  any 
leave  to  care  for  a  covered  family 
member  with  a  serious  health  condition, 
the  employer  has  the  right  to  request 
medical  certification  to  verify  the 
employee’s  need  for  leave.  The  wording 
of  this  provision  has  been  changed  in 
the  final  rule  from  “father”  to 
“husband”  to  clarify  that  FMLA  leave  to 
care  for  a  pregnant  woman  is  available 
to  a  spouse  and  not,  for  example,  to  a 
boyfriend  or  fiance  who  is  the  father  of 
the  unborn  child. 

On  a  related  note.  Southwest  Airlines 
suggested  that  the  12- week  combined 
limit  on  leave  to  care  for  a  healthy 
newborn  taken  by  spouses  employed  by 
the  same  employer  in  §  825.120(a)(3) 
should  apply  equally  to  unmarried 
parents  w'ho  work  for  the  -same 
employer.  The  Department  notes  that 
this  provision  is  based  on  section  102(f) 


of  the  statute,  which  was  intended  to 
eliminate  employer  incentives  to  refuse 
to  hire  married  couples  and  applies  only 
to  “a  husband  and  wife.”  See  29  U.S.C. 
2612(f):  S.  Rep.  No.  103-3,  at  28  (1993); 
H.  Rep.  No.  103-8,  at  38  (1993). 

No  other  changes  have  been  made  to 
§  825.120  in  the  final  rule. 

Section  825.121  (Leave  for  Adoption  or 
Foster  Care) 

The  Department  also  proposed  a 
single  consolidated  section  on  FMLA 
rights  and  obligations  with  regard  to 
adoption  and  foster  care  in  proposed 
§  825.121.  The  current  regulations 
contain  guidance  pertaining  to  adoption 
and  foster  care  throughout  a  number  of 
sections.  Proposed  §  825.121(a)(1) 
provided  that  leave  for  adoption  or 
foster  care  may  begin  prior  to  the  actual 
birth  or  adoption.  Proposed 
§  825.121(a)(2)  contained  language  from 
current  §  825.201  explaining  that 
FMLA-protected  leave  for  adoption  or 
foster  care  must  be  completed  within  a 
year  from  the  placement.  Proposed 
§  825.121(a)(3)  incorporated  language 
from  current  §  825.202(a)  that  husbands 
and  wives  working  for  the  same 
employer  are  limited  to  a  combined  12 
weeks  of  leave  for  purposes  of  bonding 
with  the  healthy  adopted  or  foster  child, 
to  care  for  the  healthy  child  following 
the  birth  of  the  child,  and  to  care  for  an 
employee’s  parent  with  a  serious  health 
condition.  See  29  U.S.C.  2612(f). 
Proposed  §  825.121(a)(4)  was  added  to 
clarify  that  both  spouses  may  each  take 
their  full  12  weeks  of  FMLA  leave  to 
care  for  an  .adopted  or  foster  child  with 
a  serious  health  condition,  regardless  of 
whether  the  spouses  work  for  the  same 
employer.  Proposed  §  825.121(b),  “Use 
of  intermittent  and  reduced  schedule 
leave,”  combined  language  from  current 
§§  825.203(b)  and  825.204(a),  which 
provides  that  intermittent  or  reduced 
schedule  leave  after  placement  of  a 
healthy  child  for  adoption  or  foster  care 
may  only  be  taken  with  the  employer’s 
agreement  and,  in  such  cases,  an 
employer  may  temporarily  transfer  the 
employee  to  an  alternative  position  that 
better  accommodates  the  leave.  See  29 
U.S.C.  2612(b)(2).  Proposed  §825. 121(b) 
also  clarified  that  if  intermittent  or 
reduced  schedule  leave  is  needed  for  a 
serious  health  condition  of  the  adopted 
or  foster  child,  no  employer  agreement 
is  necessary. 

The  Department  received  very  few 
comments  on  this  provision.  The  final 
rule  clarifies  language  in  the  regulatory 
text  at  §  825.121(a)(2).  Otherwise,  the 
final  rule  adopts  §  825.121  as  proposed. 


Section  825.122  (Definitions  of  Spouse, 
Parent,  Son  or  Daughter,  Next  of  Kin  of 
a  Covered  Servicemember,  Adoption, 
Foster  Care,  Son  or  Daughter  on  Active 
Duty  or  Call  to  Active  Duty  Status,  Son 
or  Daughter  of  a  Covered 
Servicemember,  and  Parent  of  a  Covered 
Servicemember) 

The  proposed  rule,  at  §  825.122,  made^ 
minor  changes  to  the  definition  of 
“parent”  in  current  §825.113,  clarifying 
that  a  parent  can  be  a  biological, 
adoptive,  step  or  foster  mother  or  father, 
as  well  as  an  individual  who  stood  in 
loco  parentis  to  the  employee.  The 
proposal  also  added  a  definition  of 
“adoption,”  incorporated  the  statement 
in  current  §  825.112(d)  that  the  source  of 
the  adoption  is  not  relevant  to  FMLA 
leave  eligibility,  and  moved  the  current 
rule’s  definition  of  “foster  care”  from 
§  825.112(e)  to  this  section.  In  the 
definition  of  “son  or  daughter”  in 
§  825.122(c),  the  proposal  also  specified 
that  an  adult  child  must  be  incapable  of 
self-care  because  of  a  disability  “at  the 
time  leave  is  to  commence.”  This 
addition  was  intended  to  eliminate  the 
confusion  about  coverage  that  is  caused 
when  eligibility  decisions  are  based  on 
facts  and  circumstances  that  occur  after 
the  leave  commences.  Finally,  the 
proposed  rule  stated  in  §  825.122(f)  that 
an  employer  could  require  an  employee 
to  provide  documentation  to  confirm  a 
family  relationship,  such  as  a  sworn, 
notarized  statement  or  a  submitted  and 
signed  tax  return. 

The  final  rule  makes  the  clarifying 
changes  to  the  definition  of  “parent,” 
adds  the  definition  of  “adoption,”  and  ' 
moves  the  definition  of  “foster  care,”  as 
set  forth  in  the  proposal.  The  final  rule 
clarifies  in  paragraph  (c)  that  whether 
an  adult  child  has  a  disability  is  based 
upon  the  facts  as  they  exist  when  the 
leave  commences,  as  proposed. 

Paragraph  (c)  also  makes  clear  that  the 
definition  of  “son  or  daughter”  is  for 
purposes  of  FMLA  leave  taken  for  birth 
or  adoption,  or  to  care  for  a  family 
member  with  a  serious  health  condition. 
The  final  rule  does  not  adopt  the 
changes  proposed  in  paragraph  (f)  to  the 
documentation  necessary  to  confirm  the 
necessary  family  relationship,  but  rather 
retains  the  current  regulation  and  moves 
the  text  to  new  paragraph  (j).  Lastly,  to 
address  terms  that  are  unique  to  the 
military  family  leave  provisions,  the 
final  rule  contains  definitions  of  “next 
of  kin  of  a  covered  servicemember”  in 
paragraph  (d),  “son  or  daughter  on 
active  duty  or  call  to  active  duty  status” 
in  paragraph  (g),  “son  or  daughter  of  a 
covered  servicemember”  in  paragraph 
(h),  and,  “parent  of  a  covered 
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servicemember”  in  paragraph  (i), 
respectively. 

A  number  of  commenters  addressed 
tbe  change  in  proposed  §  825.122(c) 
stating  that  an  adult  child  must  be 
incapable  of  self-care  because  of  a 
disability  “at  the  time  that  FMLA  leave 
is  to  commence.”  The  preamble  to  the 
proposed  rule  explained  that  the 
clarifying  change  was  made  in  response 
to  the  court’s  decision  in  Bryant  v. 
Delbar,  18  F.Supp.2d  799  (M.D.  Tenn. 
1998),  in  which  the  court  analyzed 
whether  an  adult  child  had  a  disability 
for  FMLA  coverage  purposes  based  on 
facts  and  circumstances  that  occurred 
well  after  the  leave  commenced.  The 
Department  stated  that  a  coverage 
decision  should  not  take  into  account 
such  after-the-fact  developments. 

A  few  commenters  supported  this 
clarification,  including  the  Equal 
Employment  Advisory  Council;  Retail 
Industry  Leaders  Association;  and  TOC 
Management  Services.  A  few  other 
commenters  found  the  proposal  unclear. 
For  example,  the  National  Treasury 
Employees  Union  (“NTEU”)  described 
the  Department’s  preamble  as  going 
farther  than  the  proposed  regulation, 
because  tbe  preamble  stated  that  “the 
new  language  is  intended  to  specify  that 
‘the  determination’  of  whether  an  adult 
child  has  a  disability  is  to  be  made  at 
the  time  leave  is  to  commence.”  NTEU 
opposed  such  a  change,  because  the 
need  for  leave  to  care  for  a  qualifying 
adult  child  might  arise  on  relatively 
short  notice,  and  it  thought  the 
“proposal  would  make  it  too  easy  for  an 
employer  to  deny  FMLA  rights  by 
insisting  on  immediate  pre-leave 
certification  of  three  difficult  facts:  That 
the  adult  child  needs  care  for  a  serious 
health  condition,  is  incapable  of  self- 
care,  AND  has  a  disability  within  the 
meaning  of  the  Americans  with 
Disabilities  Act.”  The  AFL-CIO  stated 
that  it  was  concerned  that  the  regulation 
could  be  read  to  mean  that,  where  an 
employee  takes  non-FMLA  leave  to  care 
for  an  adult  child  who  “does  not  have 
a  disability  when  the  leave  commences, 
the  employee  does  not  have  the  right  to 
convert  the  absence  into  FMLA  leave  if 
the  adult  child  subsequently  satisfies 
the  definition.”  It  wanted  clarification 
that  subsequent  leave  might  qualify  as 
FMLA  leave,  consistent  with  the 
Department’s  clarification  that  an 
employee  who  has  not  worked  12 
months  for  the  employer  at  the  start  of 
the  leave  has  the  right  to  treat  the  leave 
as  FMLA-qualifying  once  the  employee 
meets  the  12-month  eligibility 
requirement.  See  §  825.110(d). 

Proposed  §  825.122(f)  added  a 
notarized  statement  or  submitted  tax 
return  as  reasonable  documentation  to 


establish  the  family  relationship.  A 
number  of  commenters  objected  to  the 
proposed  change  from  tha  current 
regulation,  which  states  that  an 
employee  may  confirm  the  requisite 
family  relationship  with  a  simple 
statement.  For  example,  the  AFL-CIO 
stated  that  the  regulations  have  allowed 
a  simple  statement  for  15  years,  and  in 
the  “absence  of  any  evidence  that 
simple  non-notarized  statements  have 
proven  problematic,  this  change  is 
nothing  more  than  one  more  hurdle  for 
employees  to  qualify  for  FMLA  leave.” 
NTEU  described  tbe  additional 
requirement  as  “needless”  and  an 
“obstacle”  and  stated  that  it  “imposes  a 
substantial  new  burden  on  an  employee 
needing  to  care  for  a  family  member.” 
The  National  Partnership  for  Women  & 
Families  similarly  commented  that 
“DOL  has  not  offered  any  data  or 
rationale  as  to  why  this  change  is 
necessary,  nor  has  it  received 
widespread  complaints  regarding  abuse 
of  tbe  definition  of  family  member.  This 
change  could  simply  serve  to  make  it 
more  difficult  for  certain  employees  to 
take  leave  and  should  not  be  made.”  See 
also  AARP;  Family  Caregiver  Alliance; 
American  Association  of  University 
Women. 

Many  of  the  same  commenters 
objected  on  privacy  grounds  to 
submitting  a  tax  return,  and  they 
questioned  whether  an  employer  could 
require  a  tax  return  even  if  the  employee 
had  provided  other  documentation.  In 
addition,  Hewitt  Associates  expressed 
concern  about  the  use  of  an  employee’s 
tax  return  to  establish  the  family 
relationship.  In  light  of  “the  heightened 
sensitivity  around  data  privacy,  the  use 
of  a  tax  return  to  prove  a  family 
relationship  will  likely  require  careful 
employer  safeguards  for  such  a  limited 
purpose.  Furthermore,  such  a  provision 
may  need  to  be  reconciled  with  the  tax 
code,  particularly  26  U.S.C.  6103  which 
concerns  the  confidentiality  of  tax 
returns.”  Hewitt  Associates  also  noted 
that,  although  the  preamble  to  the 
proposed  rule  suggested  that  a  tax 
return  might  be  helpful  with  regard  to 
establishing  an  in  loco  parentis 
relationship,  such  a  document  actually 
would  be  ineffective  where  the 
employee  is  reque.sting  leave  for  an  in 
loco  parentis  parent,  because  that 
relationship  was  established  when  the 
employee  was  a  child.  Given  the 
availability  of  other  forms  of 
documentation,  Hewitt  Associates 
suggested  eliminating  this  clause  from 
the  regulations.  A  number  of  individual 
employee  commenters  also  opposed  this 
provision,  stating  that  it  was  an 
unnecessary  invasion  of  personal 


privacy.  See,  e.g.,  Tom  Landis;  Cindy 
Whitmore;  Nathan  Grant. 

A  few  employers  favored  the 
proposed  changes.  See,  e.g.,  National 
Association  of  Manufacturers;  AT&T; 
Pennsylvania  Governor’s  Office  of 
Administration.  They  did  not  indicate, 
however,  that  there  had  been  any 
problem  or  abuse  involving  tbe  current 
rule’s  simple  statement  requirement. 

The  Equal  Employment  Advisory 
Council  (“EEAC”)  offered  a  rationale  for 
the  requirement  for  a  notarized 
statement,  commenting  that  it 
“underscores  the  gravity  of  claiming 
federal  protection  for  an  absence  from 
work  and  also  confirms  for  employees 
that  an  actual  family  relationship  must 
exist.”  EEAC  acknowledged,  however, 
that  “most  employees  would  not  even 
think  of  lying  to  their  employer  about  a 
family  relationship  to  obtain  leave,”  but 
stated  that  the  proposed  change  would 
help  “employers  to  combat  the  potential 
for  abuse  by  the  few  who  would.” 

With  regard  to  the  proposed  change 
clarifying  that  an  adult  child  must  be 
incapable  of  self-care  because  of  a 
disability  “at  the  time  FMLA  leave  is  to 
commence,”  the  Department  did  not 
intend  to  suggest  that  the  employer’s 
final  determination  as  to  whether  the 
adult  child  was  covered  had  to  be  made 
on  the  date  the  leave  commenced,  and 
th.at  an  employee  could  not 
subsequently  communicate  further 
information,  such  as  in  response  to  an 
employer  request  for  a  medical 
certification  or  if  the  child’s  condition 
changed.  The  intent  of  the  proposal,  as 
explained  in  the  preamble,  was  to  avoid 
a  situation  where  the  decision  regarding 
whether  there  was  coverage  at  one  point 
in  time  was  affected  by  events  that  did 
not  occur  until  a  much  later  date. 

Thus,  the  focus  is  on  the  adult  child’s 
condition  at  the  time  of  the  parent’s 
leave.  The  current  rule  states  that  a 
child  who  is  18  or  older  must  be 
incapable  of  self-care  “because  of  a 
physical  or  mental  disability,”  and  it 
further  defines  the  term  “disability”  as 
a  “physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  an  individual.” 
The  current  rule  cites  the  EEOC 
regulations  implementing  the  ADA  (at 
29  CFR  1630.2)  defining  those  terms, 
including  the  term  “substantially 
limits,”  which  relates  generally  to  the 
nature,  severity,  duration  and  long-term 
impact  of  the  impairment.  The  proposal 
did  not  make  any  changes  in  this  area 
from  the  current  rule. 

Therefore,  for  example,  if  a  25-year- 
old  son  breaks  a  leg  in  a  car  accident 
and  is  expected  to  recover  in  a  short 
period  of  time,  he  would  not  normally 
be  incapable  of  self-care  because  of  a 
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physical  or  mental  disability.  THe 
proposal  clarifies  that  any  leave  the 
parent  took  to  care  for  the  adult  child 
would  not  be  FMLA-protected  if  the 
disability  standard  is  not  met.  If  the  25- 
year-old  later  suffered  a  stroke  that  left 
him  with  substantial  and  permanent 
mobility  impairments,  he  likely  would 
meet  the  regulatory  standard.  At  that 
point,  any  subsequent  leave  the  parent 
took  to  care  for  the  adult  child  who  is 
incapable  of  self-care  due  to  a  physical 
or  mental  disability  would  be  protected 
by  the  FMLA.  However,  that  protection 
would  not  extend  retroactively  to  the 
parent’s  leave  taken  when  the  25-year- 
old  son  had  only  a  broken  leg. 

The  Department  believes  that  the 
proposed  regulatory  text,  which  refers  to 
an  adult  child  incapable  of  self-care  due 
to  a  disability  “at  the  time  FMLA  leave 
is  to  commence,”  clarifies  the 
requirements.  That  language  mirrors  the 
language  in  §  825.110(d),  which 
addresses  whether  an  employee  has  12 
months  of  service  “as  of  the  date  the 
FMLA  leave  is  to  start.”  Therefore,  the 
Department  is  adopting  the  proposal  as 
written,  to  clarify  that  circumstances 
that  occur  later  affecting  an  adult  child’s 
disability  status  do  not  affect  whether 
previous  leave  qualifies  for  FMLA 
protection. 

Paragraph  (c)  in  the  final  rule 
provides  that  if  the  FMLA  leave  is  taken 
for  birth  or  adoption,  or  to  care  for  a 
family  member  with  a  serious  health 
condition,  then  “son  or  daughter” 
means  a  biological,  adopted,  or  foster 
child,  a  stepchild,  a  legal  ward,  or  a 
child  of  a  person  standing  in  loco 
parentis,  who  is  either  under  age  18,  or 
age  18  or  older  and  “incapable  of  self- 
care  because  of  a  mental  or  physical 
disability”  at  the  time  that  FMLA  leave 
is  to  commence. 

The  Department  has  decided  not  to 
adopt  the  proposal’s  requirement  for  a 
notarized  statement  regarding  the  family 
relationship.  Given  the  absence  of 
evidence  of  actual  problems  with  the 
current  rule’s  simple  statement 
requirement,  and  the  comments  stating 
that  it  would  cause  needless  expense 
and  delay  for  employees  to  have  to 
obtain  a  notarized  statement  and 
intrusion  into  personal  privacy  to 
provide  a  tax  return,  the  Department  has 
decided  to  retain  the  current  rule.  Of 
course,  an  employer  can  require  an 
employee  to  assert  in  the  statement  that 
the  requisite  family  relationship  exists. 
In  other  words,  the  employer  may 
require  the  employee  to  state  that  he  or 
she  wants  leave  to  care  for  a  spouse,  a 
son  or  daughter,  or  a  parent,  as  defined 
in  the  regulations.  This  assertion  will 
ensure  that  the  employee  fully 
understands  that  one  of  the  specific 


family  relationships  must  exist  in  order 
to  qualify  for  FMLA  leave. 

In  addition,.to  reflect  the  military 
family  leave  provisions,  §  825.122  now 
contains  a  definition  of  “next  of  kin  of 
a  covered  servicemember”  in  paragraph 
(d),  with  a  cross-reference  to 
§  825.127(b)(3),  which  also  contains  this 
definition  of  “next  of  kin  of  a  covered 
service  member”  and  provides  examples 
and  further  detail.  Section  825.122  of 
the  final  rule  also  contains  a  definition 
of  “son  or  daughter  on  active  duty  or 
call  to  active  duty  status”  with  a 
corresponding  cross-reference  to 
§  825.126(b)(1),  which  contains  this 
definition,  as  well  as  a  definition  of 
“son  or  daughter  of  a  covered 
servicemember”  with  a  corresponding 
cross-reference  to  §  825.127(b)(1),  which 
contains  this  definition.  In  addition, 
final  §825.122  includes  a  definition  of 
“parent  of  a  covered  servicemember”  in 
paragraph  (i),  with  a  corresponding 
cross-reference  to  §  825.127(b)(2) 
containing  this  definition.  These 
definitions  are  discussed  in  more  detail 
in  the  preamble  accompanying 
§§825.126  and  825.127. 

Section  825.123  (Unable  To  Perform  the 
Functions  of  the  Position) 

The  Department  proposed  no 
substantive  changes  to  this  section, 
which  implements  the  statutory 
requirement  that  an  individual  must  be 
unable  to  perform  the  functions  of  a  job 
in  order  to  qualify  for  FMLA  leave.  The 
proposal  stated,  as  the  current  rule  does, 
that  an  individual  must  be  “unable  to 
work  at  all”  or  be  unable  to  perform 
“one  or  more  of  the  essential  functions 
of  the  job”  in  order  to  qualify\  and  that 
an  employer  may  provide  a  statement  of 
the  employee’s  essential  functions  to  the 
employee’s  health  care  provider.  The 
proposal  also  clarified  in  paragraph  (b) 
that  a  sufficient  medical  certification 
must  specify  what  functions  the 
employee  is  unable  to  perform.  The^ 
final  rule  adopts  the  proposed  rule,  but 
clarifies  that  a  certification  will  be 
sufficient  if  it  specifies  what  functions 
of  the  position  the  employee  is  unable 
to  perform  such  that  an  employer  can 
determine  whether  the  employee  is 
unable  to  work  at  all  or  is  unable  to 
..perform  any  one  of  the  essential 
functions  of  the  employee’s  position. 

A  few  commenters  addressed  the 
unchanged  definition  in  this  section. 
The  Chamber  stated  that  the  Department 
should  change  the  rule  so  that  an 
employee  qualifies  for  FMLA  leave  only 
when  the  employee  is  unable  to  work  at 
all  or  unable  to  perform  the  majority  of 
his  or  her  essential  functions.  This 
commenter  described  it  as  a  “loophole” 
that  employees  can  take  leave  when 


their  condition  prohibits  them  from 
performing  only  one  aspect  of  the  job 
and  they  are  able  to  perform  many  other 
essential  functions.  The  National 
Coalition  to  Protect  Family  Leave 
suggested  that  the  Department  change 
the  definition  to  “unable  to  perform  the 
essential  functions  of  the  employee’s 
position,  unless  modified  by  the 
employer  to  accommodate  a  temporary 
restriction.”  See  also  Associated 
Builders  and  Contractors;  International 
Franchise  Association;  Jackson  County 
(MO)  Department  of  Corrections.  The 
National  Coalition  to  Protect  Family 
Leave  stated  that  employers  should  be 
allowed  to  require  an  employee  to  work 
in  either  the  same  job  minus  the 
restricted  duties  or  in  some  other 
position,  whether  or  not  a  part  of  a 
formal  “light  duty”  program.  This 
commenter  approved  of  the  clarification 
that  the  certification  must  specify  what 
essential  function  the  employee  cannot 
perform.  Southwest  Airlines  and  the 
Equal  Employment  Advisory  Council 
also  supported  this  change.  The  Illinois 
Credit  Union  League  stated  that  there 
should  be  consistency  between  the  use 
of  the  term  “function”  and  “e.ssential 
functions,”  but  it  emphasized  that  an 
employer  should  not  be  required  to 
identify  essential  job  functions,  because 
employers  are  not  required  to  draft  job 
descriptions,  and  essential  functions 
may  change. 

The  National  Association  of  Letter 
Carriers  objected  to  the  requirement  that 
the  health  care  provider  specify  the 
particular  functions  the  employee 
cannot  perform,  stating  that  this  is  more 
onerous  than  section  103  of  the  Act, 
which  requires  only  a  statement  that  the 
employee  is  unable  to  perform  the 
functions  of  the  position.  See  also 
National  Treasury  Employees  Union. 
Another  commenter,  Scott  MacDonald, 
Esq.,  noted  that  unless  the  erriployer 
includes  all  of  the  essential  functions  on 
the  form,  it  will  be  impossible  for  the 
medical  care  provider  to  indicate 
whether  the  employee  is  unable  to 
perform  any  of  them. 

The  Department  believes  that  the 
proposed  rule,  which  made  only,  a 
minor  change  to  the  current  rule,  is  the 
best  interpretation  of  the  statutory 
provision  authorizing  FMLA  leave  when 
an  employee  is  “unable  to  perform  the 
functions  of  the  position  of  such 
employee.”  29  U.S.C.  2612(a)(1)(D).  The 
Department  continues  to  believe  that  if 
an  employee  cannot  perform  one  or 
more  essential  functions  of  the  job,  the 
Act  gives  that  employee  the  right  to  take 
leave,  even  if  the  employer  is  willing  to 
provide  a  light  duty  job  or  modify  the 
job  in  a  way  that  would  allow  the 
employee  to  continue  working.  While 
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employers  may  not  require  employees  to 
perform  modified  or  light  duty  work  in 
lieu  of  taking  FMLA  leave,  employees 
may  voluntarily  agree  to  such 
arrangements.  See  also  §  825.220(d). 

The  Department  believes  that  the 
additional  clarification  in  this  section 
that  a  sufficient  medical  certification 
must  identify  the  function(s)  that  the 
employee  cannot  perform  will  not  be 
burdensome,  that  it  is  consistent  with 
medical  certification  requirements  of 
current  and  proposed  §  825.306,  and 
that  it  is  a  reasonable  interpretation  of 
the  statutory  requirements  that  a 
certification  provide  both  appropriate 
medical  facts  regarding  the  employee's 
condition  and  a  statement  that  the 
employee  is  unable  to  perform  the 
functions  of  the  position.  See  29  U.S.C. 
2613(b)(3)  and  (4)(B).  In  response  to  the 
concern  of  some  commenters,  the 
Department  notes  that  the  rule  gives 
employers  the  option  of  providing  a  list 
of  essential  functions  when  it  requires  a 
medical  certification;  an  employer  is  not 
required  to  do  so. -Finally,  in  order  to 
explain  why  the  term  “functions”  and 
not  “essential  functions”  is  used  in 
paragraph  (b),  the  final  rule  clarifies  that 
a  certification  will  be  sufficient  if  it 
provides  information  regarding  the 
functions  the  employee  is  unable  to 
perform  so  that  an  employer  can  then 
determine  whether  the  employee  is 
unable  to  perform  one  or  more  essential 
functions  of  the  job.  This  revision 
reflects  the  fact  that  the  determination 
of  whether  a  particular  job  duty  is  an 
essential  function  is  a  legal,  not  a 
medical,  conclusion,  and  is  in  accord 
with  the  medical  certification 
requirements  in  §  825.306  and  the 
Department’s  prototype  medical 
certification  form. 

Section  825.124  (Needed  To  Care  for  a 
Family  Member  or  a  Covered 
Servicemember) 

The  FMLA  provides  leave  “(ijn  order 
to  care  for  the  spouse,  or  a  .son, 
daughter,  or  parent,  of  the  employee,  if 
such  spouse,  son,  daughter,  or  parent 
has  a  serious  health  condition.”  29 
U.S.C.  2612(a)(1)(C).  The  legislative 
history  indicates  that  the  “phrase  ‘to 
care  for’  *  *  *  (is  to]  be  read  broadly  to 
include  both  physical  and  psychological 
care.”  S.  Rep.  No.  103-3,  at  24  (1993); 
H.R.  Rep.  No.  103-8,  at  36  (1993).  The 
statute  al.so  provides  leave  to  care  for  a 
covered  servicemember.  29  U.S.C. 
2612(a)(3).  The  current  regulations 
define  the  phrase  “needed  to  care  for” 
a  family  member  in  §825.116.  The 
proposed  rule  moved  this  section  to 
§  825.124  without  making  any 
substantive  changes,  other  than  to 
clarify  that  the  employee  need  not  be 


the  only  individual,  or  even  the  only 
family  member,  available  to  provide 
care  to  the  family  member  with  a 
serious  health  condition.  The  final  rule 
adopts  this  provision  as  proposed,  with 
minor  revisions  to  reflect  the  new 
military  caregiver  leave  entitlement. 

A  number  of  employers  commented 
that  employees  should  only  be  entitled 
to  FMLA  leave  to  care  for  a  family 
member  when  they  are  actually 
providing  care.  For  example,  the 
Manufacturers  Alliance/MAPI  and  the 
Metropolitan  Transportation  Authority 
(NY)  commented  that  if  an  employee 
has  arranged  for  others  to  care  for  the 
family  member,  the  employee  is  not 
needed  to  provide  care  and  should  not 
be  entitled  to  FMLA  leave.  Southwest 
Airlines  commented,  “(Ijeave  to  care  for 
a  family  member  should  not  include,  for 
example,  an  employee  who  lives  out  of 
state  from  the  family  member  and  who 
does  not  travel  to  the  family  member 
needing  the  care  during  the  employee’s 
entire  FMLA  leave.  The  logical  meaning 
of  ‘to  care  for’  a  family  member,  whether 
it  be  physical  or  psychological  care,  is 
active  caregiver  participation  by  the 
employee  needing  the  leave.” 

The  Equal  Employment  Advisory 
Council  recommended  “that  the 
Department  further  revise  this  section 
by  reiterating  in  §  825.124(c),  with  a 
cross  reference  to  §  825.202  and 
§825.203,  that  in  order  to  qualify  for 
intermittent  leave  to  care  for  a  family 
member,  that  leave  must  be  medically 
necessary^”  (Emphasis  in  original.)  Burr 
&  Forman  commented  that  tbe 
regulations  should  clarify  that  FMLA 
leave  cannot  be  used  to  perform  the  job 
duties  of  either  the  ill  family  member 
(during  the  period  in  which  the  ill 
family  member  seeks  treatment)  or 
another  family  member  (who  then 
provides  care  to  the  ill  family  member). 

On  the  other  hand,  AARP  and  many 
employee  groups  supported  the 
Department’s  clarification  that 
employees  may  take  FMLA  leave  to  care 
for  a  family  member  even  if  they  are  not 
the  only  caregiver  available.  The  Family 
Caregiver  Alliance  commented  that,  in 
many  cases,  having  more  than  one 
caregiver  available  for  support  and  relief 
helps  ensure  the  health  and  safety  of  the 
caregivers,  as  well  as  the  care  receiver. 
The  National  Partnership  for  Women  & 
Families  commented  that  the  legislative 
history  makes  clear  that  Congress 
anticipated  that  both  parents  may  take 
leave  to  care  for  a  child,  or  that  multiple 
siblings  may  take  leave  to  care  for  a 
parent,  and  that  such  leave  may  be 
taken  on  either  an  overlapping  or 
sequential  basis. 

Finally,  Working  America/Working 
America  Education  Fund  included  with 


its  comments  a  number  of  short  quotes 
from  its  members  that  help  put  a  human 
face  on  the  wide  variety  of  situations  in 
which  employees  need  to  care  for  a 
family  member;  “As  a  Hospice  social 
worker,  1  have  found  FMLA  to  be 
extremely  important  to  allow  family 
members  to  care  for  loved  ones  in  their 
final  days.”  “I  have  a  friend  who  first 
took  care  of  one  dying  parent  and  then 
was  the  sole  caretaker  of  her  second, 
remaining  terminally  ill  parent.  She 
took  FMLA  to  care  for  her  remaining 
parent  and  did  not  lose  her  sanity  or  her 
job.”  “I  had  to  use  the  FMLA  a  few 
times  after  my  mother  developed 
Alzheimers.  We  live  200  miles  apart.  I 
needed  to  go  see  her  occasionally  so  that 
she  didn’t  forget  me  and  that  I  didn’t 
just  let  go  of  her  as  well.”  “  *  *  *  I  am 
a  widowed  mother  of  five  children.  If 
one  of  them  were  to  become  seriously 
ill,  I  would  need  to  take  care  of  them.” 
These  examples  illustrate  the  difficulty 
in  trying  to  include  in  the  regulations 
prescriptive  requirements  for  family 
leave  when  that  leave  may  be  needed  in 
many  different  circumstances. 

The  Department  acknowledges  the 
difficulties  employers  face  in  meeting 
the  FMLA’s  requirements  to  provide 
employees  with  the  opportunity  to  use 
leave  to  care  for  family  members. 
Nonetheless,  the  Department  continues 
to  believe  that  the  FMLA  does  not 
permit  adding  requirements  for  family 
leave,  such  as  a  requirement  that  the 
employee  furnish  information  about  the 
availability  of  other  caregivers.  An 
employee  is  entitled  to  use  FMLA  leave 
to  care  for  a  spouse  or  covered  family 
member,  assuming  the  eligibility  and 
procedural  requirements  are  met,  no 
matter  how  many  other  family  members, 
friends,  or  caregivers  may  be  available 
to  provide  this  care.  However,  as  a 
number  of  employer  commenters  stated, 
such  FMLA  leave  may  be  taken  only  to 
care  for  the  family  member  with  a 
serious  health  condition  or  the  covered 
servicemember  with  a  serious  illness  or 
injury.  An  employee  may  not  use  FMLA 
leave  to  work  in  a  family  business,  for 
example.  No  regulatory  changes  are 
neces.sary  to  address  tbis,  however,  as 
both  the  statute  and  §§  825.112(a)(3)  and 
825.124  make  clear  that  FMLA  leave  is 
available  only  “to  care  for”  a  covered 
relative. 

Finally,  in  order  to  qualify  for 
intermittent  leave  to  care  for  a  family 
member  or  covered  .servicemember,  the 
intermittent  leave  must  be  medically 
necessary  as  required  by  the  statute.  29 
U.S.C.  2612(b)(1).  The  cross-reference  in 
§  825.124(c)  to  §§  825.202-825.205  for 
the  rules  governing  the  use  of 
intermittent  or  reduced  schedule  leave 
addres.ses  this  matter  sufficiently. 
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Section  825.125  (Definition  of  Health 
Care  Provider) 

The  proposed  rule,  at  §  825.125, 
modified  the  definition  of  “health  care 
provider”  by  clarifying  the  status  of 
physician  assistants  (“PAs”).  The 
proposal  added  PAs  to  the  list  of 
recognized  health  care  providers  and 
deleted  the  requirement  that  they 
operate  “without  supervision  by  a 
doctor  or  other  health  care  provider.” 
The  proposal  made  corresponding 
changes  to  proposed  §  825.115 
(Continuing  treatment)  and  §  825.800 
(Definitions).  The  current  rule’s 
definition  of  “health  care  provider”  (at 
§  825.118)  does  not  expressly  mention 
PAs.  However,  as  the  preamble  to  the 
proposed  rule  noted,  they  generally  fall 
within  the  current  definition  under 
§  825.118(b)(3),  which  includes  any 
health  care  provider  from  whom  an 
employer  or  the  employer’s  group 
health  plan’s  benefits  manager  will 
accept  certification  of  the  existence  of  a 
serious  health  condition  to  substantiate 
a  claim  for  benefits.  The  final  rule 
adopts  the  proposed  rule’s  definition  of 
“health  care  provider.” 

Most  of  the  commenters  that 
addressed  this  issue  supported  the 
proposed  change.  For  example,  the 
American  Academy  of  Physician 
Assistants  (“AAPA”)  noted  that  the 
current  regulations  cause  confusion 
because  PAs  are  not  named  as  health 
care  providers,  and  yet  they  are  usually 
covered  as  providers  because  the 
“overwhelming  majority  of  private  and 
public  insurance  plans  reimburse 
medical  care  by  PAs.’'  The  AAPA  stated 
that  PAs  are  covered  providers  of 
physician  services  through  Medicare, 
Medicaid,  Tri-Care,  Federal  Employee 
Health  Benefit  plans  and  most  private 
insurance  plans;  they  may  diagnose  and 
treat  injured  workers  through  nearly  all 
state  workers’  compensation  programs; 
and  the  Department  of  Transportation 
regulations  define  PAs  as  “medical 
examiners”  for  purposes  of  performing 
the  medical  exam  and  signing  the 
certificate  of  physical  examination  for 
truck  drivers.  The  AAPA  also  stated  that 
the  current  regulatory  references  to  a  PA 
working  “under  direct  supervision  of  a 
health  care  provider”  cause  confusion 
because  they  suggest  that  the  FMLA 
imposes  supervisory  requirements  that 
are  not  required  by  .state  law.  Finally, 
the  AAPA  stated  that  clarifying  the 
status  of  PAs  will  avoid  disruption  in 
the  continuity  of  care  for  workers  who 
seek  FMLA-related  medical  treatment  or 
certification  from  a  PA.  Other 
commenters  also  expressed  approval  for 
the  proposed  change.  See  National 
Retail  Federation;  Retail  Industry 


Leaders  Association;  HIV-Policy 
Collaborative;  and  Redfield  Medical 
Clinic. 

The  Metropolitan  Transportation 
Authority  (NY)  opposed  the  change, 
stating  that  it  does  not  believe  that  a  PA 
“has  sufficient  training  or  expertise  to 
make  the  medical  determinations 
necessary  under  the  Act.”  The  Society 
of  Professional  Benefit  Administrators 
commented  that  the  change  “will  have 
a  significant  impact  on  plans  by 
ratcheting  up  the  potential  for  physician 
billing  abuse,”  and  “would  serve  to 
disclose  employees  [sic]  medical 
information  to  scrutiny  by  non¬ 
professionals  which  may  have  the 
potential  of  infringing  on  a  patient’s 
right  to  privacy  and  interfere  in  their 
relationships  with  their  doctors.”  The 
American  Association  of  Occupational 
Health  Nurses  suggested  adding 
occupational  and  environmental  health 
nurses,  who  are  registered  nurses,  as 
health  care  providers  because  they 
interface  with  workers,  human  resource 
personnel,  safety  personnel  and  others 
in  administering  the  FMLA  in  many 
workplaces. 

The  Department  believes  that  the 
express  inclusion  of  PAs  in  the 
definition  of  “health  care  provider”  is 
an  appropriate  clarification,  not  a 
significant  change.  As  the  AAPA  noted, 
PAs  generally  already  are  included 
within  the  definition  because  the  vast 
majority  of  group  health  plans  accept 
them  when  substantiating  a  claim  for 
benefits.  Moreover,  other  government 
agencies  recognize  them  as  providers  of 
health  care  services.  Both  of  these  facts 
demonstrate  that  PAs  do  have  the 
necessary  training  to  make  the 
determinations  required  by  the  Act.  The 
Department  does  not  believe  that  this 
clarification  will  have  an  impact  on 
potential  billing  abuse  or  the  disclosure 
of  medical  information.  Therefore,  the 
final  rule  includes  PAs  as  health  care 
providers  in  §  825.125(b)(2),  and  it 
makes  conforming  changes  in 
§§  825.115  and  825,800.  The  final  rule 
does  not  add  occupational  and 
environmental  health  nurses  to  the  list 
of  health  care  providers.  Registered 
nurses  are  not  currently  included  on  the 
list,  and  the  rulemaking  record  does  not 
demonstrate  that  these  registered  nurses 
should  be  treated  differently  than  other 
nurses. 

Section  825.126  (Leave  Because  of  a 
Qualifying  Exigency) 

The  NDAA  provides  a  new  qualifying 
reason  for  taking  FMLA  leave  which 
allows  eligible  employees  of  covered 
employers  to  take  leave  for  any 
qualifying  exigency  arising  out  of  the 
fact  that  a  spouse,  son,  daughter,  or 


parent  is  on  active  duty  or  has  been 
notified  of  an  impending  call  or  order  to 
active  duty  in  support  of  a  contingency 
operation.  The  Department  has 
organized  the  discussion  of  this  new 
leave  entitlement  into  two  major 
categories;  (1)  An  employee’s 
entitlement  to  qualifying  exigency  leave; 
(2)  the  specific  circumstances  under 
which  qualifying  exigency  leave  may  be 
taken. 

Entitlement  to  Qualifying  Exigency 
Leave 

Under  the  NDAA,  an  eligible 
employee  of  a  covered  employer  may 
take  leave  for  a  qualifying  exigency 
arising  out  of  the  fact  that  the 
employee’s  spouse,  son,  daughter,  or 
parent  is  on  active  duty  or  has  been 
notified  of  an  impending  call  or  order  to 
active  duty  in  the  Armed  Forces  in 
support  of  a  contingency  operation.  29 
U.S.C.  2612(a)(1)(E).  Specifically,  the 
statute  defines  “active  duty”  as  duty 
under  both  a  “call  or  order  to  active 
duty”  and  under  a  provision  of  law 
referred  to  in  10  U.S.C.  101(a)(13)(B).  29 
U.S.C.  2611(14).  In  the  NPRM,  the 
Department  proposed  to  add  the 
NDAA’s  definition  of  “active  duty”  to 
proposed  §  825.800  by  cross-referencing 
10  U.S.C.  101(a)(13)(B).  The  Department 
suggested  that  the  statutory  definition 
did  not  require  additional  clarification 
and  thus  did  not  further  explain  the 
various  provisions  of  law  that  are 
specifically  referenced  in  10  U.S.C. 
101(a)(13)(B). 

The  Department  has  added  the 
statutory  definition  of  “active  duty”  to 
§  825.800  in  the  final  rule  as  proposed. 
In  addition,  in  response  to  public 
comments  requesting  that  the 
Department  further  explain  the  types  of 
active  duty  service  by  the  spouse,  son, 
daughter,  or  parent  of  an  employee  that 
would  trigger  an  entitlement  to 
qualifying  exigency  leave, 

§  825.126(b)(2)  of  the  final  rule 
specifically  enumerates  the  provisions 
of  law  referred  to  in  10  U.S.C. 
101(a)(13)(B):  Sections  688,  12301(a), 
12302,  12304,  12305,  and  12406  of  Title 
10  of  the  United  States  Code,  chapter  15 
of  Title  10  of  the  United  States  Code, 
and  any  other  provision  of  law  during 
a  war  or  during  a  national  emergency 
declared  by  the  President  or  Congress. 
This  section  of  the  regulations  also 
makes  clear  that  these  existing 
provisions  of  military  law  refer  only  to 
duty  under  a  “call  or  order  to  active 
duty”  hy  members  of  the  Reserve 
components  and  the  National  Guard, 
and  also  to  certain  retired  members  of 
the  Regular  Armed  Forces  and  retired 
Reserve.  Consistent  with  the  statutory 
definition,  this  leave  entitlement  does 
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not  extend  to  family  members  of  the 
Regular  Armed  Forces  on  active  duty 
status  because  members  of  the  Regular 
Armed  Forces  either  do  not  serve 
“under  a  call  or  order  to  active  duty”  or 
are  not  identified  in  the  provisions  of 
law  referred  to  in  10  U.S.C. 

101{a)(13)(B).  The  final  rule  also 
provides  that  a  “call  or  order  to  active 
dijty”  for  purposes  of  leave  taken 
because  of  a  qualifying  exigency  refers 
to  a  Federal  call  to  active  duty,  as 
opposed  to  a  State  call  to  active  duty. 

Many  of  the  public  comments 
received  by  the  Department  with  regard 
to  the  military  family  leave  provisions 
did  not  discuss  the  definition  of  “active 
duty”  for  purposes  of  qualifying 
exigency  leave.  A  number  of 
commenters,  however,  recognized  the 
limiting  nature  of  the  statutory 
definition  provided  by  Congress.  See 
Society  for  Human  Resource 
Management;  Bank  of  the 
Commonwealth.  The  law  firm  of 
Spencer  Fane  Britt  &  Browne  noted  that 
this  limited  definition  was  logical: 

In  case  of  the  Regular  Armed  Forces,  those 
servicemembers  are  employed  by  the  Federal 
government  itself  as  a  conscious  career 
choice  and  have  accepted  the  terms  and 
conditions  of  that  employment.  In  the  case  of 
Reservists  and  the  National  Guard,  those 
individuals  may  work  elsewhere,  but  are 
willing  to  serve  the  Federal  government  if 
necessary  and  are  willing  to  allow  their  lives 
to  be  disrupted  by  a  call  to  active  duty.  They 
have  not,  however,  accepted  the  terms  and 
conditions  of  employment  with  the  Federal 
government  except  as  it  may  be  necessary  in 
connection  with  a  call  to  active  duty.  It  is  the 
unexpected  disruption  to  their  lives  that 
appears  to  be  the  focus  of  exigency  leave. 

This  view  is  consistent  with  the 
statement  of  Representative  Jason 
Altmire  on  the  floor  of  the  U.S.  House 
of  Representatives,  who  introduced  the 
provision  providing  leave  for  a 
qualifying  exigency: 

[Wlhat  this  legislation  does  is  allow  family 
members  of  our  brave  men  and  women 
serving  in  the  Guard  and  Reserve  to  use 
Family  and  Medical  Leave  Act  time  to  see 
off,  to  see  the  deployment,  or  to  see  the 
members  return  when  they  come  back,  and 
to  use  that,  importantly,  to  deal  with 
economic  issues,  and  get  the  hou.sehold 
economics  in  order. 

153  Cong.  Rec.  Hi 5326  (see  daily  ed. 
Dec.  12,  2007). 

Several  commenters  urged  the 
Department  to  provide  additional  detail 
and  explanation  in  the  final  rule  as  to 
the  statutory  references  contained  in  the 
NDAA,  noting  that  most  employers  are 
not  familiar  with  the  specific  statutory 
references  and  that  both  employees  and 
employers  would  likely  be  confused 
without  an  explanation  of  who  is 
covered.  See  National  Coalition  to 


Protect  Family  Leave;  National 
Association  of  Manufacturers;  Colorado 
Department  of  Personnel  & 
Administration;  Willcox  &  Savage.  The 
Bank  of  the  Commonwealth  noted  that 
without  specific  guidance  there  is  a  risk 
of  discrimination  complaints  being 
brought  by  servicemembers  in  military 
towns.  In  contrast,  the  Equal 
Employment  Advisory  Council 
concurred  with  the  Department’s 
original  position  that  the  definition  of 
“active  duty”  needed  no  further 
clarification. 

The  Department  also  concludes  that 
the  statutory  language  found  in  10 
U.S.C.  101(a)(13)(B)  is  unambiguous. 
Congress  expressly  incorporated  an 
existing  provision  of  law  regarding 
active  duty  when  defining  an 
employee’s  entitlement  to  qualifying 
exigency  leave  under  the  FMLA.  As 
such.  Congress  provided  that  leave  for  a 
qualifying  exigency  is  intended  for  use 
by  employees  who  have  a  spouse,  son, 
daughter,  or  parent  called  to  active  duty 
as  a  part  of  the  Reserve  components  and 
the  National  Guard,  or  as  certain  retired 
members  of  the  Regular  Armed  Forces 
and  retired  Reserve  Employees  who 
have  a  spouse,  son,  daughter,  or  parent 
on  active  duty  status  as  a  member  of  the 
Regular  Armed  Forces  are  not  entitled  to 
qualifying  exigency  leave. 

Had  Congress  intended  qualifying 
exigency  leave  to  extend  to  family 
members  of  those  in  the  Regular  Armed 
Forces,  it  would  have  provided  a 
different  statutory  definition  that 
referenced  alternative  provisions  of 
Title  10  to  define  “active  duty.”  For 
example,  a  definition  of  “active  duty” 
that  cited  to  both  10  U.S.C. 

101(a)(13)(A)  and  (B),  rather  than  to  (B) 
only,  would  have  provided  clear 
coverage  to  all  members  of  the  Armed 
Forces.  Alternatively,  a  reference  to  the 
provisions  of  10  U.S.C.  101(d)  would 
have  also  provided  a  broader  definition 
of  “active  duty.”  In  comparison,  the 
provisions  of  the  NDAA  allowing  an 
eligible  employee  to  take  leave  to  care 
for  a  “covered  servicemember"  (also 
referred  to  as  “military  caregiver  leave”) 
do  provide  a  broader  definition  of  the 
military  service  covered  by  that  leave 
entitlement.  In  that  instance,  the  NDAA 
defines  a  “covered  servicemember,”  in 
part,  as  “a  member  of  the  Armed  Forces 
(including  National  Guard  or 
Reserves).”  This  distinction  further 
highlights  the  limitation  Congress 
imposed  for  who  should  be^eligible  to 
take  qualifying  exigency  leave. 

The  Department  also  concurs  with  the 
commenters  that  more  specific  guidance 
regarding  the  statutes  listed  under  10 
U.S.C.  101(a)(13)(B)  would  be  helpful. 
The  Department  understands  that  most 


employers  and  employees  will  be 
unfamiliar  with  the  military 
terminology  used  by  the  NDAA  in 
establishing  the  new  FMLA  military 
family  leave  entitlements.  For  this 
reason,  the  final  rule  does  not  simply 
rely  on  a  statutory  cross-reference  to 
establish  the  definition  of  the  term 
“active  duty.”  Rather,  the  final  rule 
provides  in  §  825.1 26(b)(2)  a  brief 
explanation  of  each  of  the  statutes  listed 
in  10  U.S.C.  101(a)(13)(B)  to  provide 
more  detailed  guidance  on  the 
definition  of  “active  duty.” 

Some  commenters  asked  about 
situations  where  a  State  (e.g.,  a 
governor)  calls  the  National  Guard  or 
Reserve  to  active  duty.  Spencer  Fane 
Britt  &  Browne  urged  the  Department  to 
“[cjlarify  that  a  call  to  active  duty  is  a 
Federal  call  to  active  duty  as  opposed  to 
a  State  call  to  active  duty  of  a  State’s 
own  National  Guard  or  state  militia.” 
The  Department  agrees  that  the 
exclusion  of  State  calls  to  active  duty  is 
clear  in  the  NDAA.  The  statutes  referred 
to  in  10  U.S.C.  101(a)(13)(B)  refer 
exclusively  to  Federal  calls  to  active 
duty  in  support  of  a  contingency 
operation.  The  final  rule  therefore 
clarifies  that  a  call  to  active  duty  for  . 
purposes  of  leave  taken  because  of  a 
qualifying  exigency  refers  to  a  Federal 
call  to  active  duty.  State  calls  to  active 
duty  are  not  covered  unless  under  order 
of  the  President  of  the  United  States 
pursuant  to  one  of  the  provisions  of  law 
identified  in  §825. 126(b)(2). 

The  NDAA  also  provides  a  definition 
of  the  term  “contingency  operation.” 
The  statute  defines  the  term  as  having 
the  same  meaning  given  such  term  in 
section  10  U.S.C.  101(a)(13).  29  U.S.C. 
2611(15).  In  the  NPRM,  the  Department 
considered  adding  the  definition  of 
‘contingency  operation”  in  proposed 
§  825.800  as  defined  in  the  NDAA  and 
cross-referencing  10  U.S.C.  101(a)(13). 
The  Department  suggested  that  the 
definition  did  not  require  additional 
clarification. 

The  Department  has  added  the 
statutory  definition  of  “contingency 
operation”  to  §  825.800  in  the  final  rule 
as  proposed.  In  addition,  in  response  to 
public  comments  requesting  greater 
clarity,  §  825.126(b)(3)  of  the  final  rule 
defines  “contingency  operation”  by 
fully  restating  the  statutory  language  of 
10  U.S.C.  101(a)(13).  Specifically,  this 
statutory  reference  provides  that  a 
military  operation  qualifies  as  a 
contingency  operation  if  it  (1)  is 
designated  by  the  Secretary  of  Defense 
as  an  operation  in  which  members  of 
the  armed  forces  are  or  may  become 
involved  in  military  actions,  operations, 
or  hostilities  against  an  enemy  of  the 
United  States  or  against  an  opposing 
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military  force;  or  (2)  results  in  the  call 
or  order  to,  or  retention  on,  active  duty 
of  members  of  the  uniformed  services 
under  section  688,  12301(a),  12302, 
12304,  12305,  or  12406  of  Title  10  of  the 
United  States  Code,  chapter  15  of  Title 
10  of  the  United  States  Code,  or  any 
other  provision  of  law  during  a  war  or 
during  a  national  emergency  declared 
by  the  President  or  Congress.  The 
provisions  listed  under  (2)  above  are  the 
same  as  those  used  to  define  “active 
duty”  and  generally  refer  to  members  of 
the  National  Guard  and  Reserve.  In 
addition,  this  section  specifies  that  the 
active  duty  orders  of  a  covered  military 
member  will  generally  specify  if  the 
covered  military  member  is  serving  in 
support  of  a  contingency  operation  by 
citation  to  the  relevant  section  of  Title 
10  of  the  United  States  Code  and/or  by 
reference  to  the  specific  name  of  the 
contingency  operation. 

As  with  the  comments  received  by  the 
Department  with  regard  to  the  definition 
of  “active  duty,”  many  of  the  comments 
regarding  the  definition  of  “contingency 
operation”  urged  the  Department  to  be 
as  specific  as  possible  in  the  final 
regulations.  In  fact,  some  of  the 
comments  addressed  both  terms 
together.  See  Food  Marketing  Institute; 
Colorado  Department  of  Personnel  & 
Administration;  Bank  of  the 
Commonwealth;  Society  for  Human 
Resource  Management. 

As  with  the  definition  of  “active 
duty”  in  §  825.126(b)(2),  the  final  rule  in 
§  825.126(b)(3)  references  the  specific 
statutes  listed  in  10  U.S.C.  101(a)(13). 
Because  a  covered  military  member’s 
active  duty  orders  will  generally  specify 
whether  he  or  she  is  serving  in  support 
of  a  contingency  operation  by  reference 
to  the  appropriate  section  of  Title  10  of 
the  United  States  Code  and/or  by 
reference  to  the  specific  name  of  the 
contingency  operation,  the  Department 
believes  that  it  will  be  fairly  easy  for 
employees  and  employers  to  determine 
whether  a  particular  covered  military 
member’s  active  duty  status  qualifies 
the  family  member  for  qualifying 
exigency  leave  by  examining  the 
covered  military  member’s  active  duty 
orders.  As  discussed  in  relation  to 
§  825.309,  which  addresses  certification 
requirements  for  qualifying  exigency 
leave,  a  copy  of  such  orders  must  be 
provided  to  an  employer  upon  the  first 
request  when  an  employee  requests 
leave  because  of  a  qualifying  exigency. 
Furthermore,  the  certification  section 
provides  that  an  employer  can  verify  a 
covered  military  member’s  active  duty 
status  in  support  of  a  contingency 
operation  with  the  Department  of 
Defense. 


As  the  military  operations  that  qualify 
family  members  of  covered  military 
members  for  qualifying  exigency  leave 
under  FMLA  may  change  over  time,  the 
Department  does  not  believe  that  it  is 
helpful  to  provide  further  specificity  in 
the  final  regulations  regarding  the 
operations  that  currently  qualify  as 
contingency  operations.  Furthermore, 
because  the  Secretary  of  Defense  may 
designate  military  operations  as 
contingency  operations,  the  Department 
believes  that  the  Department  of  Defense, 
and  not  the  Department  of  Labor,  is  in 
the  best  position  to  determine  which 
operations  qualify.  Requiring  a  copy  of 
a  covered  military  member’s  active  duty 
orders,  or  other  appropriate 
documentation  from  the  military,  when 
qualifying  exigency  leave  is  first 
requested  will  permit  an  employer  to 
verify  a  covered  military  member’s  duty 
in  support  of  a  contingency  operation 
without  requiring  revision  to  the  FMLA 
regulatidns  each  time  the  list  of 
contingency  operations  is  revised  by  the 
Department  of  Defense. 

In  addition,  in  the  NPRM  the 
Department  noted  that  the  military  leave 
provisions  of  the  NDAA  did  not  alter 
the  FMLA’s  existing  definitions  of  “son 
or  daughter.”  Specifically,  the 
Department  asked  for  comments  on  the 
application  of  the  FMLA’s  current 
definition  of  “son  or  daughter”  to  the 
new  military  family  leave  entitlements. 
Under  the  current  FMLA  definition,  a 
son  or  daughter  must  either  be  (1)  under 
18  years  of  age;  or  (2)  18  years  of  age  or 
older  and  incapable  of  self-care  because 
of  a  mental  or  physical  disability.  29 
U.S.C.  2611(12).  The  Department 
explained  that  applying  this  definition 
for  purposes  of  leave  taken  for  a 
qualifying  exigency  would  severely 
restrict  the  availability  of  the  leave  and 
would  appear  to  contradict  the  intent  of 
Congress.  The  Department  sought 
comment  on  whether  it  would  be 
appropriate  to  define  the  term  “son  or 
daughter”  differently  for  purposes  of 
FMLA  leave  taken  because  of  a 
qualifying  exigency. 

The  final  rule  does  not  alter  the 
FMLA’s  definition  of  “son  or  daughter,” 
but  rather  establishes  a  separate 
definition  of  “son  or  daughter  on  active 
duty  or  call  to  active  duty  status”  for  the 
purpose  of  leave  for  a  qualifying 
exigency.  Section  825.126(b)(1)  defines 
a  “son  or  daughter  on  active  duty  or  call 
to  active  duty  status”  as  an  employee’s 
biological,  adopted,  or  foster  child, 
stepchild,  legal  ward,  or  a  child  for 
whom  the  employee  stood  in  loco 
parentis,  who  is  on  active  duty  or  call 
to  active  duty  status,  and  who  is  of  any 
age.  See  also  §§  825.122  and  825.800. ' 


The  Department  received  a  large 
number  of  comments  requesting  that  the 
Department  apply  a  broader  definition 
of  “son  or  daughter”  for  purposes  of 
leave  for  a  qualifying  exigency  in  order 
to  adhere  to  the  intent  of  law.  See 
Senator  Dodd  and  Representative 
Woolsey  et  aJ.;  Catholic  Charities, 
Diocese  of  Metuchen;  National 
Partnership' for  Women  &  Families;  TQC 
Management  Services.  The  National 
Association  of  Manufacturers  did  not 
object  to  the  Department  providing  a 
new  definition  for  “son  or  daughter,”  as 
long  as  the  Department  clarified  that  the 
definition  applies  only  to  the  military 
provisions.  In  contrast,  Infinisource, 

Inc.,  asserted  that  the  NDAA  “did  not 
explicitly  expand”  the  definition  of 
“son  or  daughter”  and  thus  it  should 
not  be  altered  for  purposes  of  military 
family  leave. 

The  Department  agrees  with  the 
overwhelming  majority  of  comments 
that  the  existing  FMLA  definition  of 
“son  or  daughter”  could  not  have  been 
intended  to  apply  to  the  qualifying 
exigency  leave  provision.  Using  the 
existing  FMLA  definition  of  “son  or 
daughter”  would  eviscerate  the 
qualifying  exigency  leave  provision 
because  for  all  practical  purposes  a 
parent  would  not  be  able  to  take  leave 
for  a  qualifying  exigency  if  the  parent’s 
son  or  daughter  were  deployed  overseas 
as  a  member  of  the  National  Guard  or 
Reserve  because  the  majority  of  such 
sons  or  daughters  would  not  be  under 
age  18  and  those  older  would  most 
likely  not  be  incapable  of  self-care  due 
to  a  disability.  This  is  clearly  not  the 
result  intended  by  Congress.  The  NDAA 
allows  an  employee  to  take'leave  for 
circumstances  “arising  out  of  the  fact 
that  the  spouse,  or  a  son,  daughter,  or 
parent  of  the  employee  is  on  active 
duty.”  Therefore,  it  is  more  consistent 
with  the  intent  of  the  military  leave 
amendments  to  define  “son  or  daughter 
on  active  duty  or  call  to  active  duty 
status”  as  an  employee’s  biological, 
adopted,  or  foster  child,  stepchild,  legal 
ward,  or  a  child  for  whom  the  employee 
stood  in  loco  parentis,  who  is  on  active 
duty  or  call  to  active  duty  status,  and 
who  is  of  any  age.  This  definition 
applies  specifically  only  to  qualifying 
exigency  leave  and  does  not  alter  the 
definition  of  son  or  daughter  for 
purposes  of  taking  FMLA  leave  for  other 
qualifying  reasons. 

Types  of  Qualifying  Exigencies 

In  describing  qualifying  exigency 
leave,  the  NDAA  simply  states  that 
leave  can  be  taken  “[bjecause  of  any 
qualifying  exigency  (as  the  Secretary 
shall,  by  regulation,  determine)  arising 
out  of  the  fact  that  the  spouse,  or  a  son. 
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daughter,  or  parent  of  the  employee  is 
on  active  duty  (or  has  been  notified  of 
an  impending  call  or  order  to  active 
duty)  in  the  Armed  Forces  in  support  of 
a  contingency  operation.”  29  U.S.C. 
2612(a)(1)(E). 

In  the  NPRM,  the  Department 
presented  a  lengthy  discussion 
regarding  the  appropriate  definition  of 
qualifying  exigency  and  posed  a  number 
of  specific  questions  arising  from  that 
discussion.  The  Department  reproduced 
in  the  NPRM  the  only  statements  made 
in  Congress  specifically  addressing 
qualifying  exigency  leave.  Three 
Members  of  the  U.S.  House  of 
Representatives  made  brief  statements 
on  the  House  floor.  Representative  Jason 
Altmire,  who  introduced  the  provision 
providing  for  qualifying  exigency  leave, 
stated; 

This  amendment  allows  the  immediate 
family  of  military  personnel  to  use  Family 
Medical  Leave  Act  time  for  issues  directly 
arising  from  deployment  and  extended 
deployments.  The  wife  of  a  recently 
deployed  military  servicemember  could  use 
the  Family  and  Medical  Leave  Act  to  arrange 
for  childcare.  The  husband  of  a 
servicemember  could  use  the  Family  Medical 
Leave  Act  to  attend  predeployment  briefings 
and  family  support  sessions.  The  parents  of 
a  deployed  servicemember  could  take  Family 
Medical  Leave  Act  time  to  see  their  raised 
child  off  or  welcome  them  back  home.  This 
amendment  does  not  expand  eligibility  to 
employees  not  already  covered  by  the  Family 
Medical  Leave  Act  *  *  *. 

153  Cong.  Rec.  H5132  (see  daily  ed.  May 
16,  2007)  (statement  of  Representative 
Altmire). 

[W|hat  this  legislation  does  is  allow  family 
members  of  our  brave  men  and  women 
serving  in  the  Guard  and  Reserve  to  use 
Family  and  Medical  Leave  Act  time  to  see 
off,  to  see  the  deployment,  or  to  see  the 
members  return  when  they  come  back,  and 
to  use  that,  importantly,  to  deal  with 
economic  issues,  and  get  the  household 
economics  in  order  *  *  *. 

153  Cong.  Rec.  Hi 5323  (see  daily  ed. 
Dec.  12,  2007)  (same). 

It  will  allow  military  families  to  use  family 
and  medical  leave  time  to  manage  issues 
such  as  childcare  and  financial  planning  that 
arise  as-a  result  of  the  deployment  of  an 
immediate  family  member. 

153  Cong.  Rec.  H15341  (see  daily  ed. 
Dec.  12,  2007)  (same). 

Representative  Tom  Udall  stated: 

For  eve-'y  soldier  who  is  deployed 
overseas,  there  is  a  family  back  home  faced 
with  new  and  challenging  hardships.  The  toll 
extends  beyond  emotional  stress.  From 
raising  a  child  to  managing  household 
finances  to  day-to-day  events,  families  have 
to  find  the  time  and  resources  to  deal  with 
the  absence  of  a  loved  one  *  *  ‘.The 
Altmire-Hdall  amendment  would  allow 
spouses,  parents  or  children  of  military 


personnel  to  use  Family  and  Medical  Leave 
Act  benefits  for  issues  related  directly  to  the 
deployment  of  a  soldier.  Current  FMLA 
benefits  allow  individuals  to  take  time  off  for 
the  birth  of  a  child  or  to  care  for  a  family 
member  with  a  serious  illness.  The 
deployment  of  a  soldier  is  no  less  of  a  crisis 
and  certainly  puts  new  demands  on  families. 
We  should  ensure  that  the  FMLA  benefits 
given  in  other  circumstances  are  provided  to 
our  fighting  families  during  their  time  of 
need. 

153  Cong.  Rec.  E1076  (see  daily  ed.  May 
17,  2007)  (statement  of  Representative 
Udall). 

Representative  George  Miller  stated 
that: 

Under  the  amendment  *  *  *  a  worker  can 
take  family  and  medical  leave  to  deal  with 
the  issues  that  arise  as  a  result  of  a  spouse, 
parent,  or  child’s  deployment  to  a  combat 
zone  like  Iraq  or  Afghanistan.  Under  this 
amendment  family  members  can  use  the 
leave  to  take  care  of  issues  like  making  legal 
and  financial  arrangement  and  making  child 
care  arrangements  or  other  family  obligations 
that  arise  and  double  when  family  members 
are  on  active  duty  deployments  *  *  *.  These 
deployments  and  extended  tours  are  not  ea.sy 
on  families,  and  two-parent  households  can 
suddenly  become  a  single-parent  household 
emd  one  parent  is  left  alone  to  cfeal  with 
paying  the  bills,  going  to  the  bank,  picking 
up  the  kids  from  school,  watching  the  kids, 
providing  emotional  support  to  the  rest  of  the 
family.  You  have  got  to  deal  with  these 
predeployment  preparations. 

153  Cong.  Rec.  H5336  (see  daily  ed.  May 
17,  2007)  (statement  of  Representative 
Miller). 

Based  on  these  Congressional 
statements,  the  Department  expressed 
an  initial  view  that,  given  the  statute’s 
inclusion  of  the  word  “qualifying,”  not 
every  exigency  w'ould  entitle  a  military 
family  member  to  leave.  The 
Department  further  stated  in  its 
proposal  that  the  NDAA  requires  a 
nexus  between  the  eligible  employee’s 
need  for  leave  and  the  covered  military 
member’s  active  duty  status  and 
specifically  solicited  comment  on  the 
degree  of  nexus  that  should  be  required. 

The  Department  asked  for  comment 
on  whether  the  types  of  qualifying 
exigencies  should  be  limited  to  those 
items  of  an  urgent  or  one-time  nature 
arising  from  deployment  as  opposed  to 
routine,  everyday  life  occurrences.  The 
Department  suggested  that  leave  for 
qualifying  exigencies  should  be  limited 
to  non-medical  related  exigencies  since 
the  leave  entitlement  for  qualifying 
exigencies  was  in  addition  to  the 
existing  qualifying  reasons  for  FMLA 
leave,  which  already  permit  an  eligible 
employee  to  take  FMLA  leave  to  care  for 
a  son  or  daughter,  parent,  or  spouse 
with  a  serious  health  condition. 

The  Department  also  sought  comment 
on  whether  it  would  be  appropriate  to 


develop  a  list  of  pre-deployment, 
deployment,  and  post-deployment 
.qualifying  exigencies.  The  Department 
asked  whether  particular  types  of 
exigencies  should  qualify,  such  as 
making  arrangements  for  child  care, 
making  financial  and  legal  arrangements 
to  address  the  covered  military 
member’s  absence,  attending  counseling 
related  to  the  active  duty  of  the  covered 
military  member,  attending  official 
ceremonies  or  programs  where  the 
participation  of  the  family  member  is 
requested  by  the  military,  attending  to 
farewell  or  arrival  arrangements  for  a 
covered  military  member,  and  attending 
to  affairs  caused  by  the  missing  status  or 
death  of  a  covered  military  member. 
Finally,  the  Department  sought 
comment  on  whether  there  were  any 
other  exigencies  that  should  qualify  and 
whether  any  list  developed  by  the 
Department  should  be  a  per  se  list  of 
qualifying  exigencies. 

Section  825.126(a)  of  the  final  rule 
defines  qualifying  exigency  by 
providing  a  specific  and  exclusive  list  of 
reasons  for  which  an  eligible  employee 
can  take  leave  because  of  a  qualifying 
exigency.  These  reasons  are  divided  into 
seven  general  categories:  (1)  Short- 
notice  deployment,  (2)  Military  events 
and  related  activities,  (3)  Childcare  and 
school  activities,  (4)  Financial  and  legal 
arrangements,  (5)  Counseling,  (6)  Rest 
and  recuperation,  (7)  Post-deployment 
activities,  and  (8)  Additional  activities. 

For  Short-notice  deployment, 

§  825.126(a)(1)  allows  qualifying 
exigency  leave  to  address  any  issue  that 
arises  from  the  fact  that  a  covered 
military  member  is  notified  of  an 
impending  call  or  order  to  active  duty 
seven  or  less  calendar  days  prior  to  the 
date  of  deployment.  Leave  taken  for  this 
purpose  can  be  used  for  a  period  of 
seven  calendar  days  beginning  on  the 
date  the  covered  military  member  is 
notified  of  an  impending  call  or  order  to 
active  duty. 

For  Military  events  and  related 
activities,  §  825.126(a)(2)  allows 
qualifying  exigency  leave  to  attend  any 
official  ceremony,  program,  or  event 
sponsored  by  the  military  and  to  attend 
family  support  and  assistance  programs 
and  informational  briefings  sponsored 
or  promoted  by  the  military,  military 
service  organizations,  or  the  American 
Red  Cross  that  are  related  to  the  active 
duty  or  call  to  active  duty  status  of  a 
covered  military  member. 

For  Childcare  and  school  activities. 

§  825.126(a)(3)  allows  an  eligible 
employee  to  take  qualifying  exigency 
leave  to  arrange  childcare  or  attend 
certain  school  activities  for  a  biological, 
adopted,  or  foster  child,  a  stepchild,  or 
a  legal  ward  of  the  covered  military 
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member,  or  a  child  for  whom  the 
covered  military  member  stands  in  loco 
parentis,  who  is  either  under  age  18,  or 
age  18  or  older  and  incapable  of  self- 
care  because  of  a  mental  or  physical 
disability  at  the  time  that  FMLA  leave 
is  to  commence.  Qualilying  exigency 
leave  may  be  taken  under  this  section 
(1)  to  arrange  for  alternative  childcare 
when  the  active  duty  or  call  to  active 
duty  status  of  a  covered  military 
member  necessitates  a  change  in  the 
existing  childcare  arrangement;  (2)  to 
provide  childcare  on  an  urgent, 
immediate  need  basis  (but  not  on  a 
routine,  regular,  or  everyday  basis) 
when  the  need  to  provide  such  care 
arises  from  the  active  duty  or  call  to 
active  duty  status  of  a  covered  military 
member;  (3)  to  enroll  the  child  in  or 
transfer  the  child  to  a  new  school  or  day 
care  facility  when  enrollment  or  transfer 
is  necessitated  by  the  active  duty  or  call 
to  active  duty  status  of  a  covered 
military  member;  and  (^)  to  attend 
meetings  with  staff  at  a  school  or  a  day 
care  facility,  such  as  meetings  with 
school  officials  regarding  disciplinary 
measures,  parent-teacher  conferences,  or 
meetings  with  school  counselors,  when 
such  meetings  are  necessary  due  to 
circumstances  arising  from  the  active 
duty  or  call  to  active  duty  status  of  a 
covered  military  member. 

For  Financial  and  legal  arrangements, 
§  825.126(a)(4)  allows  qualifying 
exigency  leave  to  make  or  update 
financial  or  legal  arrangements  to 
address  the  covered  military  member’s 
absence  while  on  active  duty  or  call  to 
active  duty  status,  such  as  preparing 
and  executing  financial  and  healthcare 
powers  of  attorney,  transferring  bank 
account  signature  authority,  enrolling  in 
the  Defense  Enrollment  Eligibility 
Reporting  System  (“DEERS”),  obtaining 
military  identification  cards,  or 
preparing  or  updating  a  will  or  living 
trust.  It  also  allbws  leave  to  act  as  the 
covered  military  member’s 
representative  before  a  federal,  state,  or 
local  agency  for  purposes  of  obtaining, 
arranging,  or  app>ealing  military  service 
benefits  while  the  covered  military 
member  is  on  active  duty  or  call  to 
active  duty  status  and  for  a  period  of  90 
days  following  the  termination  of  the 
covered  military  member’s  active  duty 
status. 

For  Counseling,  §  825.126(a)(5)  allows 
qualifying  exigency  leave  to  attend 
counseling  provided  by  someone  other 
than  a  healthcare  provider  for  oneself, 
for  the  covered  military  member,  or  for 
the  biological,  adopted,  or  foster  child, 
a  stepchild,  or  a  legal  ward  of  the 
covered  military  member,  or  a  child  for 
whom  the  covered  military  member 
stands  in  loco  parentis,  who  is  either 


under  age  18,  or  age  18  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  disability  at  the  time 
that  FMLA  leave  is  to  commence, 
provided  that  the  need  for  counseling 
arises  from  the  active  duty  or  call  to 
active  duty  status  of  a  covered  military 
member. 

For  Rest  and  recuperation, 

§  825.126(a)(6)  provides  qualifying 
exigency  leave  to  spend  time  with  a 
covered  military  member  who  is  on 
short-term,  temporary  rest  and 
recuperation  leave  during  the  period  of 
deployment.  Eligible  employees  may 
take  up  to  five  days  of  leave  for  each 
instance  of  rest  and  recuperation. 

For  Post-deployment  activities, 

§  825.126(a)(7)  allows  qualifying 
exigency  leave  to  attend  arrival 
ceremonies,  reintegration  briefings  and 
events,  and  any  other  official  ceremony 
or  program  sponsored  by  the  military  for 
a  period  of  90  days  following  the 
termination  of  the  covered  military 
member’s  active  duty  and  to  address 
issues  that  arise  from  the  death  of  a 
covered  military  member  while  on 
active  duty  status,  such  as  meeting  and 
recovering  the  body  of  the  covered 
military  member  and  making  funeral 
arrangements. 

Finally,  §  825.126(a)(8)  provides 
qualifying  exigency  leave  for  Additional 
Activities,  which  allows  leave  to 
address  other  events  which  arise  out  of 
the  covered  military  member’s  active 
duty  or  call  to  active  duty  status 
provided  that  the  employer  and 
employee  agree  that  such  leave  shall 
qualify  as  an  exigency,  and  agree  to  both 
the  timing  and  duration  of  such  leave. 

The  Department  received  a  wide  array 
of  comments  regarding  how  to  define 
“qualifying  exigency.”  Several 
commenters  requested  a  per  se  list,  or  at 
least  as  exhaustive  a  list  as  possible.  See 
National  Business  Group  on  Health; 
Jackson  Lewis;  Catholic  Charities, 
Diocese  of  Metuchen;  Association  of 
Corporate  Counsel’s  Employment  and 
Labor  Law  Committee;  Equal 
Employment  Advisory  Council.  Jackson 
Lewis  argued  that  without  a  per  se  list 
administering  such  leave  would  be 
extremely  difficult  because  employers 
would  be  forced  to  “interrogate 
employees  regarding  the  circumstances 
surrounding  their  requests  for  qualifying 
exigency  leave.”  ORC  Worldwide 
requested  a  per  se  list,  but  suggested 
that  it  be  non-exhaustive.  In  contrast, 
other  commenters  stated  that  a  per  se 
list  would  not  be  practicable  or  provide 
employers  enough  flexibility,  but  that 
examples  or  flexible  criteria  would  be 
helpful.  See  TOC  Management  Services; 
the  Chamber;  National  Association  of 
Manufacturers.  Others  urged  the 


Department  to  reject  the  use  of  a  per  se 
list,  and  instead  to  provide  general 
guidelines  or  broad  categories  and 
examples  or  non-exhaustive  lists  of  the 
types  of  situations  that  would  be 
qualifying  exigencies.  See  National 
Military  Family  Association;  National 
Partnership  for  Women  &  Families,  in 
joint  comments  with  the  National 
Military  Family  Associafion;  Senator 
Dodd  and  Representative  Woolsey  et  al. 
Senator  Dodd  and  Representative 
Woolsey  et  al.  suggested  specific 
categories: 

(1)  Military  events  and  meetings;  (2) 
childcare  and  childcare  arrangements;  (3) 
counseling  for  self,  family  and  children,  (4) 
legal,  financial  and  other  critical  household 
obligations;  and  (5)  family  needs  and 
obligations  related  to  the  servicemember’s 
departure,  return,  or  period  leave  *  *  *. 

Others  did  not  specifically  suggest  or 
reject  the  idea  of  a  per  se  list,  but 
requested  that  the  Department  provide  a 
clear  definition.  See  Burr  &  Forman; 
Colorado  Department  of  Personnel  & 
Administration;  Infinisource. 

The  comments  were  equally  divided 
as  to  whether  qualifying  exigencies 
should  be  limited  to  one-time  events  or 
should  include  recurring  or  routine 
events  also.  The  National  Partnership 
for  Women  &  Families,  in  joint 
comments  with  the  National  Military 
Family  Association,  urged  the 
Department  to  include  both  urgent  and 
routine  events  as  qualifying  exigencies, 
stating  that  “[tjhere  is  nothing  in  the 
statute  that  limits  this  leave  solely  to 
urgent  matters.”  Infinisource,  the 
National  Coalition  to  Protect  Family 
Leave,  the  Society  for  Human  Resource 
Management,  Delphi,  and  Jackson  Lewis 
urged  the  Department  to  limit  it  to 
urgent,  one-time,  non-routine 
exigencies.  These  commenters  also 
suggested  that  it  not  include  medical 
exigencies.  Delphi,  the  National 
Coalition  to  Protect  Family  Leave,  and 
the  Society  for  Human  Resource 
Management  also  emphasized  that 
causation  should  be  an  important  factor 
in  defining  qualifying  exigency. 

The  comments  were  more  consistent 
as  to  the  timing  of  the  exigencies  that 
should  qualify.  Most  commenters  who 
addressed  this  issue  agreed  that 
qualifying  exigencies  should  include 
events  that  occur  pre-deployment, 
during  deployment,  and  post¬ 
deployment.  See  National  Military 
Family  Association;  National 
Partnership  for  Women  &  Families,  in 
joint  comments  with  the  National 
Military  Family  Association; 

Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee. 
The  exception  was  the  National 
Business  Group  on  Health,  which 
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referred  only  to  exigencies  pre-  and 
post-deployment,  but  not  during 
deployment. 

The  Department  believes  it  is  critical 
that  employees  fully  understand  their 
rights  and  employers  fully  understand 
their  obligations  under  this  new  leave 
entitlement.  Accordingly,  the  final  rule 
specifically  identifies  the  circumstances 
under  which  qualifying  exigency  leave 
may  be  taken.  The  Department  believes 
this  approach  is  preferable  because  it 
provides  the  clearest  guidance  to  both 
employees  and  employers  regarding  the 
circumstances  under  which  qualifying 
exigency  leave  may  be  taken.  By 
organizing  the  list  of  qualifying 
exigencies  into  categories  covering 
Short-notice  deployment.  Military 
events  and  related  activities,  Childcare 
and  school  activities.  Financial  and 
legal  arrangements,  Counseling,  Rest 
and  recuperation,  Post-deployment 
activities,  and  Additional  activities,  the 
final  rule  reflects  the  broad  areas  of 
common  exigencies  highlighted  by 
many  commenters. 

At  the  same  time,  the  Department  also 
recognizes  the  need  to  provide  some 
flexibility  for  both  employees  and 
employers  to  address  unforeseen 
circumstances.  The  Department 
understands  that  there  may  be 
additional  circumstances  beyond  those 
specified  in  the  Department’s  final  rule 
for  which  the  use  of  qualifying  exigency 
leave  might  be  appropriate.  For  this 
reason,  §  825.126(a){8)  of  the  final  rule 
allows  job-protected  leave  to  address 
other  events  which  arise  out  of  the 
covered  military  member’s  active  duty 
or  call  to  active  duty  status  in  support 
of  a  contingency  operation,  provided 
that  the  employer  and  employee  agree 
that  such  leave  shall  qualify  as  an 
exigency,  and  agree  to  both  the  timing 
and  duration  of  such  leave.  This 
provision  ensures  that  employees  have 
the  ability  to  take  job-protected  FMLA 
leave  for  unforeseen  circumstances,  but 
also  requires  effective  communication 
between  employees  and  employers 
regarding  such  leave  so  that  it  does  not 
adversely  impact  or  burden  the 
emplover’s  business  operations. 

While  many  members  of  the  National 
Guard  and  Reserve  receive  their  orders 
as  far  as  several  months  in  advance, 
thereby  allowing  abundant  time  to  plan 
for  the  covered  military  member’s 
absence,  there  may  be  some  situations 
where  some  members  of  the  National 
Guard  and  Reserve  receive  their  notices 
or  orders  only  a  few  days  in  advance. 
The  Department  recognizes  that  in  these 
circumstances,  a  number  of  personal 
arrangements  must  be  made  by  the 
covered  military  member  and  his  or  her 
family  member  in  a  very  short  period  of 


time.  Section  825.126(a)(1)  of  the  final 
rule  therefore  allows  leave  to  address 
any  issue  that  arises  from  the  fact  that 
a  covered  military  member  is  notified  of 
an  impending  call  or  order  to  active 
duty  seven  or  less  calendar  days  prior 
to  the  date  of  deployment.  Leave  taken 
for  this  purpose  can  be  used  for  a  period 
of  seven  calendar  days  beginning  on  the 
date  the  covered  military  member  is 
notified  of  an  impending  call  or  order  to 
active  duty.  During  this  seven  day 
period,  an  employee  may  take  FMLA 
leave  without  demonstrating  that  the 
need  for  leave  otherwise  qualifies  as  an 
exigency  under  one  of  the  other 
provisions  of  §  825.126(a).  The 
employee  also  may  take  FMLA  leave 
during  this  seven  day  period  for  any 
other  exigency  specifically  enumerated 
in  the  other  provisions  of  §  825.126(a). 
For  example,  if  an  employee’s  spouse 
receives  orders  to  active  duty  in  support 
of  a  contingency  operation  on  October  5, 
and  will  be  deployed  on  October  9,  the 
employee  would  be  eligible  for  leave 
under  this  section  on  October  5,  6,  7,  8, 
9,  10,  and  11  and  may  take  such  leave 
in  order  to  make  or  update  financial  or 
legal  arrangements,  to  spend  time  with 
the  military  member,  or  for  any  other 
reason  related  to  the  call  or  order  to 
active  duty.  Leave  taken  by  the 
employee  outside  of  these  seven  days 
must  qualify  under  one  of  the  other 
exigencies  listed  in  §  825.126(a). 

Section  825.126(a)(2)  of  the  final  rule 
allows  qualifying  exigency  leave  for 
military  events  and  related  activities  to 
attend  any  official  ceremony,  program, 
or  event  sponsored  by  the  military  and 
to  attend  family  support  or  assistance 
programs  and  informational  briefings 
sponsored  or  promoted  by  the  military, 
military  service  organizations,  or  the 
American  Red  Gross  that  are  related  to 
the  active  duty  or  call  to  active  duty 
status  of  a  covered  military  member.  . 
This  provision  is  self-explanatory.  The 
Department  believes  that  activities 
sponsored  by  the  military,  a  military 
service  organization,  or  the  American 
Red  Gross  which  relate  to  the  active 
duty  or  call  to  active  duty  status  of  the 
military  member  are  precisely  the  types 
of  activities  Gongress  intended  to  cover 
when  extending  job-protected  FMLA 
leave  to  the  family  members  of  covered 
military  members.  Among  other  things, 
this  provision  is  intended  to  cover  leave 
taken  for  arrival  and  departure 
ceremonies,  pre-deployment  briefings, 
briefings  for  the  family  during  the 
period  of  deployment,  and  post¬ 
deployment  briefings  which  occur  while 
the  covered  military  member  is  on 
active  duty  or  call  to  active  duty  status. 

The  Department  received  a  large 
number  of  comments  regarding  the  use 


of  exigency  leave  to  arrange  for  and 
provide  childcare.  Several  commenters 
distinguished  between  arranging  or 
planning  for  childcare,  where  the  need 
is  directly  caused  by  the  covered 
military  member’s  call  to  active  duty 
status,  and  routine  situations,  such  as  a 
babysitter  canceling,  or  having  to  arrive 
late  or  leave  early  to  drop  off  or  pick  up 
a  child,  arguing  that  the  former  should 
qualify  as  an  exigency  while  the  latter 
should  not.  See  Equal  Employment 
Advisory  Gouncil;  National  Association 
of  Manufacturers;  National  Goalition  to 
Protect  Family  Leave.  In  contrast,  the 
National  Partnership  for  Women  & 
Families,  in  joint  comments  with  the 
National  Military  Family  Association, 
and  Senator  Dodd  and  Representative 
Woolsey  et  al.  urged  the  Department  to 
permit  a  broader  set  of  childcare  related 
circumstances  to  be  qualifying 
exigencies,  such  as:  Finding  child  care, 
enrolling  in  new  schools,  changing  a 
work  schedule  to  pick  up  or  drop  off 
children,  arranging  for  summer  care, 
attending  school  functions,  attending 
counseling  for  the  child,  and 
transporting  the  child  to  and  from 
medical  or  tutoring  appointments  and 
afterschool  activities. 

Section  825.126(a)(3)  of  the  final  rule 
allows  qualifying  exigency  leave  for  a 
broad  array  of  childcare  and  school 
activities  in  accord  with  the  floor 
statements  by  the  Members  of  the  U.S. 
House  of  Representatives  who 
sponsored  this  provision.  In  formulating 
the  list  of  childcare  and  school  activities 
that  are  qualifying  exigencies,  the 
Department  identified  childcare  and 
school  activities  that  require  attention 
because  the  covered  military  member  is 
on  active  duty  or  call  to  active  duty 
status,  rather  than  routine  events  that 
occur  regularly  for  all  parents.  Section 
825.126(a)(3)(i)  allows  qualifying 
exigency  leave  to  arrange  for  alternative 
childcare  when  the  active  duty  or  call 
to  active  duty  status  of  a  covered 
military  member  necessitates  a  change 
in  the  existing  childcare  arrangement. 
This  could  include,  for  example,  leave 
to  enroll  a  child  in  a  summer  camp  or 
similar  kind  of  summer  day  care  at  the 
end  of  the  school  year  if  a  covered 
military  member  is  still  on  active  duty 
or  call  to  active  duty  status.  It  would 
also  cover  circumstances  where  the 
absence  of  a  covered  military  member 
because  of  active  duty  status  disrupts 
the  preexisting  childcare  arrangement, 
such  as  when  the  covered  military 
member  is  no  longer  present  to  transport 
a  child  to  and/or  from  childcare  and  the 
employee  must  take  qualifying  exigency 
leave  to  make  new  arrangements. 

Section  825.126(a)(3)(ii)  allows 
qualifying  exigency  leave  to  provide 
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childcare  on  an  urgent,  immediate  need 
basis  (but  not  on  a  routine,  regular,  or 
everyday  basis)  when  the  need  to 
provide  such  care  arises  directly  or 
indirectly  from  the  active  duty  or  call  to 
active  duty  status  of  a  covered  military 
member.  This  provision  would  permit, 
for  example,  an  eligible  employee  to 
take  leave  to  care  for  the  child  of  a 
covered  military  member  on  active  duty 
if  the  child  has  become  sick  and  needs 
to  be  immediately  picked  up  from 
daycare  or  school.  The  employee  could 
provide  immediate  childcare  on  a 
temporary  basis,  but  would  be  expected 
to  find  alternative  childcare  if  the 
child’s  illness  continues. 

Section  825.126(a)(3)(iii)  allows  an 
employee  to  enroll  in  or  transfer  a  child 
to  a  new  school  or  day  care  facility 
when  enrollment  or  transfer  is 
necessitated  by  the  active  duty  or  call  to 
active  duty  status  of  a  covered  military 
member.  Such  leave  may  be  used,  for 
example,  to  enroll  a  child  into  a  new 
school  or  day  care  facility  during  the 
school  year  when  the  child  has  moved 
or  relocated  due  to  the  active  duty  or 
call  to  active  duty  status  of  a  covered 
military  member. 

Lastly,  §825.126(a)(3)(iv)  allows 
qualifying  exigency  leave  to  attend 
meetings  with  staff  at  a  school  or  a 
daycare  facility,  such  as  meetings  with 
school  officials  regarding  disciplinary 
measures,  parent-teacher  conferences,  or 
meetings  with  school  counselors,  when 
such  meetings  are  necessary  due  to 
circumstances  arising  from  the  active 
duty  or  call  to  active  duty  status  of  a 
covered  military  member.  The 
Department  has  heard  firsthand  from 
military  family  organizations  how 
children  are  impacted  by  the  absence  of 
a  parent  who  is  on  active  duty  and 
believes  that  it  is  appropriate  to  permit 
family  members  of  these  covered 
military  members  to  take  FMLA  leave  in 
order  to  attend  school  meetings  when 
such  meetings  are  necessary  due  to 
circumstances  arising  from  the  active 
dut\'  or  call  to  active  duty  status  of  a 
covered  military  member.  The 
Department  does  not,  however,  intend 
for  this  leave  to  be  used  to  meet  with 
staff  at  a  school  or  daycare  facility  for 
routine  academic  concerns. 

The  Department  received  many 
comments  regarding  the  ability  to  take 
leave  to  make  financial  and  legal 
arrangements.  Several  commenters 
stated  that  making  financial  or  legal 
arrangements  to  address  the  covered 
military  member's  leave  should  be 
included.  See  U.S.  Postal  Service; 
National  Coalition  to  Protect  Family 
Leave;  Association  of  Corporate 
Counsel’s  Employment  and  Labor  Law 
Committee;  Senator  Dodd  and 


Representative  Woolsey  et  al..  The 
National  Coalition  to  Protect  Family 
Leave  suggested  that  the  final 
determination  “should  be  subject  to  an 
overriding  case-by-case  determination 
by  the  employer,”  and  also  suggested 
that  preparation  of  the  following  legal 
documents  should  be  qualifying 
exigencies;  “last  will  and  testament, 
living  trust,  financial  and  health  care 
powers  of  attorney,  safety  deposit  box, 
beneficiary  designations  on  financial 
accounts  and  insurance  plans/policies, 
signatory  authorizations  on  bank 
accounts,  [and]  change  of  address  on 
mail  delivery  so  that  bills  and  other 
important  comntunications  are 
forwarded  to  the  appropriate  person.” 
TOC  Management  Services  emphasized 
that  there  should  be  a  nexus  between 
the  financial  or  legal  arrangement  and 
the  covered  military  member’s 
deployment.  As  an  example,  it  pointed 
to  an  employee  who  needs  leave  to  go 
to  a  bank  only  open  during  work  hours 
when  the  employee’s  deploying 
spouse’s  signature  is  necessary  to 
withdraw  money,  in  which  case  there  is 
a  sufficient  nexus,  versus  an  employee 
who  needs  leave  to  shop  for  a  new  car 
that  is  needed  because  of  the  spouse’s 
deployment,  in  which  case  there  is  not 
a  sufficient  nexus.  Senator  Dodd  and 
Representative  Woolsey  et  al.  suggested 
that  leave  should  be  allowed  to  prepare 
a  will,  refinance  a  mortgage,  or 
designate  a  power  of  attorney,  as  well  as 
to  address  legal  or  financial  situations 
that  arise  during  or  after  deployment.  In 
addition,  the  National  Partnership  for 
Women  &  Families,  in  joint  comments 
with  the  National  Military  Family 
Association,  suggested  that  the 
Department  should  include  “[ajcting  as 
servicemember’s  representative  in  front 
of  federal  or  state  agencies  or  the 
military  in  order  to  obtain  benefits”  as 
an  example  of  a  qualifying  exigency. 

As  suggested  by  the  floor  statements 
of  Representatives  Jason  Altmire,  Tom 
Udall,  and  George  Miller,  the 
Department  agrees  that  Congress 
intended  employees  to  be  able  to  take 
qualifying  exigency  leave  to  make 
certain  financial  or  legal  arrangements. 
Therefore,  §  825.126(a)(4)(i)  allows 
qualifying  exigency  leave  to  make  or 
update  financial  or  legal  arrangements 
to  address  the  covered  military 
member’s  absence  while  on  active  duty 
or  call  to  active  duty  status,  such  as 
preparing  and  executing  financial  and 
healthcare  powers  of  attorney, 
transferring  bank  account  signature 
authority,  enrolling  in  the  Defense 
Enrollment  Eligibility  Reporting  System 
(“DEERS”),  obtaining  military 
identification  cards,  or  preparing  or 


updating  a  will  or  living  trust.  While 
this  list  of  examples  is  not  exclusive,  it 
does  illustrate  that  leave  under  this 
provision  is  intended  to  address  issues 
directly  related  to  the  covered  military 
member’s  absence,  and  not  routine 
matters  such  as  paying  bills.  Section 
825.126(a)(4)(ii)  allows  such  leave  to  be 
taken  to  act  as  the  covered  military 
member’s  representative  before  a 
federal,  state,  or  local  agency  for 
purposes  of  obtaining,  arranging,  or 
appealing  military  service  benefits 
while  the  covered  military  member  is  on 
active  duty  or  call  to  active  duty  status, 
and  for  a  period  of  90  days  following  the 
termination  of  the  covered  military 
member’s  active  duty  status. 

Many  commenters  discussed  the 
inclusion  of  counseling  as  a  qualifying 
exigency.  Fisher  &  Phillips  stated  that 
“attending  counseling  related  to  the 
service  member’s  active  duty  is  a 
medical  issue,  and  *  *  *  this  form  of 
leave  is  not  designed  for  medical 
issues.”  Similarly,  the  Illinois  Credit 
Union  League  stated  that,  “counseling 
should  not  constitute  an  example  of  an 
exigency,  as  it  is  a  recurrent  activity  and 
is  medically  related.”  On  the  other 
hand,  the  National  Partnership  for 
Women  &  Families,  in  joint  comments 
with  the  National  Military  Family 
Association,  offered  that  attending 
counseling  for  children,  for  oneself,  or 
for  the  covered  military  member  should 
be  listed  as  examples  of  qualifying 
exigencies.  The  U.S.  Postal  Service  also 
listed  “attending  counseling  related  to 
the  covered  military  member’s  active 
duty”  as  a  non-medical  exigency.' 
Senator  Dodd  and  Representative 
Woolsey  et  al.  commented  that  a 
“servicemember  deploys  to  Iraq,  leaving 
behind  a  wife,  children,  and  parents. 
This  deployment  places  a  significant 
mental  strain  on  each  of  these 
individuals,  and  these  family  members 
should  be  permitted  to  use  leave  to 
attend  mental  health  counseling,  alone 
or  as  a  group.” 

The  Department  expects  that  most 
counseling  will  fall  under  the  existing 
FMLA  but  recognizes  that  there  may  be 
circixmstances  wherein  military  families 
may  seek  counseling  that  is  non-medical 
in  nature.  Section  825.126(a)(5)  allows 
qualifying  exigency  leave  to  attend 
counseling  provided  by  someone  other 
than  a  healthcare  provider  for  oneself, 
for  the  covered  military  member,  or  for 
the  biological,  adopted,  or  foster  child, 
a  stepchild,  or  a  legal  ward  of  the 
covered  military  member,  or  a  child  for 
whom  the  covered  military  member 
stands  in  loco  parentis,  who  is  either 
under  age  18,  or  age  18  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  di.sability  at  the  time 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations  67961 


that  FMLA  leave  is  to  commence, 
provided  that  the  need  for  counseling 
arises  from  the  active  duty  or  call  to 
active  duty  status  of  a  covered  military 
member.  This  provision  is  intended  to 
cover  counseling  not  already  covered  by 
the  FMLA  because  the  provider  is  not 
recognized  as  a  health  care  provider  as 
defined  in  §§  825.125  and  825.800.  For 
example,  this  could  include  counseling 
provided  by  a  military  chaplain,  pastor, 
or  minister,  or  counseling  offered  by  the 
military  or  a  military  service 
organization  that  is  not  provided  by  a 
health  care  provider.  In  any  instance 
where  the  need  for  counseling  arises 
from  a  serious  health  condition,  the 
employer  has  a  right  to  require  a  WH-' 
380  certification.  See  §825.305. 

A  few  comments  expressed  concern 
about  allowing  qualifying  exigency 
leave  for  rest  and  recuperation  and 
similar  leave.  The  Chamber 
recommended  that  ‘‘an  employer  should 
not  be  required  to  provide  an  employee 
a  45-day  non-emergency  leave  of 
absence  to  vacation  with  a  military 
service  member  who  is  on  a  Rest  and 
Recuperation  (“R&R”)  leave  overseas.” 
See  also  ORC  Worldwide;  HR  Policy 
Association.  The  Independent  Bakers 
Association,  in  contrast,  suggested  that 
‘‘R&R  should  be  included”  as  an 
exigency  “as  it  does  occur  during  active 
duty.” 

Given  the  importance  of  fostering 
strong  relationships  among  military 
families,  and  the  limited  opportunities 
available  for  covered  military  members 
to  spend  time  with  their  families  while 
on  active  duty,  the  Department  believes 
it  is  appropriate  for  qualifying  exigency 
leave  to  be  used  for  a  limited  time  while 
a  covered  military  member  is  on  leave 
from  active  duty.  Section  825.126(a)(6) 
of  the  final  rule  allows  qualifying 
exigency  leave  for  rest  and  recuperation 
to  spend  time  with  a  covered  military 
member  who  is  on  short-term, 
temporary  leave  while  on  active  duty  in 
support  of  a  contingency  operation.  This 
temporary  leave  covers  rest  and 
recuperation  leave  taken  during  the 
period  of  deployment.  The  final  rule 
limits  the  use  of  leave  under  this 
provision  to  a  period  of  up  to  five  days 
of  leave  for  each  instance  of  rest  and 
recuperation. 

The  Department  also  received 
comments  regarding  coverage  of  certain 
post-deployment  activity.  The  National 
Military  Family  Association  urged  the 
Department  to  “make  clear  that  post¬ 
deployment  goes  beyond  the  service 
member’s  return  home”  and  suggested, 
for  example,  that  “the  spouse  of  a 
National  Guard  member  should  be  able 
to  use  FMLA  leave  to  attend  a  post¬ 
deployment  reintegration  weekend. 


sponsored  by  the  unit,  90  days  after  the 
unit  returned  home.”  Senator  Dodd  and 
Representative  Woolsey  et  al.  noted  that 
“[plrior  to  and  up  to  90  days  following 
the  deployment,  the  military  will  likely 
provide  a  number  of  deployment 
briefings  or  screenings  aimed  at 
providing  servicemembers  and  their 
families  with  information  related  to  the 
deployment,  as  well  as  mental  and 
physical  health  screenings!,]”  and  that 
the  participation  of  family  members  in 
such  briefings  “is  critical.”  The  Military 
Family  Research  Institute  at  Purdue 
University  expressed  concern  that 
“there  is  little  acknowledgement  that 
the  post-deployment  period  also 
requires  completion  of  a  substantial  set 
of  logistical  tasks,  as  well  as  substantial 
■personal  adjustments  and  extensive 
training.”  This  commenter  stated  further 
that: 

Service  members  in  both  the  active  and 
reserve  components  are  required  to  attend 
reintegration  briefings  and  mandatory 
assessments  of  physical  and  mental  health 
following  return  from  deployment,  and 
family  members  are  encouraged  to  attend 
many  of  the  reintegration  activities,  some  of 
which  are  held  away  from  home  and  may 
require  overnight  stays.  In  the  reserve 
component,  service  members' are  placed  on 
active  duty  for  the  purpose  of  attending  these 
activities  *  *  *  it  vvould  be  appropriate  to 
consider  this  active  duty  related  to  a 
contingency  operation  *  *  *.  [l]t  would  be  in 
the  best  interest  of  families  for  the  regulation 
*  *  *  to  acknowledge  that  post-deployment 
reintegration  training  and  assessments  are 
important  *  *  *  [and]  have  a  great  deal  to  do 
with  the  well-being  of  service  members  and 
family  members. 

The  Department  recognizes  the 
importance  of  post-deployment 
activities  for  military  families.  Section 
825.126(a)(7)  allows  leave  to  attend 
arrival  ceremonies,  reintegration 
briefings  and  events,  and  any  other 
official  ceremony  or  program  sponsored 
by  the  military  for  a  period  of  90  days 
following  the  termination  of  the  covered 
military  member’s  active  duty  status. 
This  provision  also  allows  an  employee 
to  take  leave  to  address  issues  that  arise 
from  the  death  of  a  covered  military 
member  on  active  duty,  such  as  meeting 
and  recovering  the  body  of  the  covered 
military  member  and  making  funeral 
arrangements.  The  Department  is 
mindful  of  the  statutory  language  of  the 
NDAA  that  leave  for  a  qualifying 
exigency  must  arise  out  of  the  fact  that 
a  covered  military  member  “is”  on 
active  duty  or  has  been  notified  of  an 
impending  call  to  active  duty  status  in 
support  of  a  contingency  operation.  The 
present  tense  used  in  the  statutory 
language  places  certain  limitations  on 
the  Department’s  ability  to  allow  for 
activities  that  occur  once  the  covered 


military  member  is  no  longer  on  active 
duty.  A  reasonable  reading  of  the 
statute,  however,  allows  for  a  limited 
number  of  post-deployment  activities, 
the  need  for  which  immediately  and 
foreseeably  arise  once  the 
servicemember  is  on  active  duty  or  has 
been  notified  of  an  impending  call  to 
active  duty  status  in  support  of  a 
contingency  operation.  Providing  an 
unlimited  post-deployment  leave 
entitlement,  however,  would  strain  the 
statutory  limitation  and  could  impose 
unreasonable  burdens  on  employers 
years  after  the  period  of  active  duty  has 
ended. 

Relying  on  the  comments  by  the 
National  Military  Family  Association 
and  Senator  Dodd  and  Representative 
Woolsey  et  al.,  the  Department  believes 
a  period  of  90  days  following  the 
covered  military  member’s  return  from 
active  duty  status  is  a  sufficient  amount 
of  time  to  cover  relevant  post¬ 
deployment  activities.  The  Department 
also  notes  that  as  part  of  the  Yellow 
Ribbon  Reintegration  Program,  which 
was  established  by  the  NDAA,  the 
Department  of  Defense  (“DOD”)  will 
provide  reintegration  programs  for 
National  Guard  and  Reserve  members 
and  their  families  at  approximately 
30-,  60-,  and  90-day  intervals  following 
demobilization,  release  from  active 
duty,  or  full-time  National  Guard  Duty. 
Because  the  Yellow  Ribbon 
Reintegration  Program  was  also 
established  by  the  NDAA,  it  is 
appropriate  that  the  reintegration 
programs  created  under  the  Yellow 
Ribbon  Reintegration  Program  be 
included  as  events  for  which  employees 
can  take  leave  under  the  military  family 
leave  provisions.  The  90-day  time  frame 
in  §  825.126(a)(7)  is  intended  to  cover 
any  programs  considered  to  be  90-day 
reintegration  programs  sponsored  by  the 
DOD.  Programs  that  are  a  part  of  the 
DOD’s  90-day  reintegration  event 
should  be  considered  a  qualifying 
exigency  under  §  825.126(a)(7)  even 
when  such  programs  may  fall  a  few  days 
outside  the  period  of  90  days  following 
the  termination  of  the  covered  military 
member’s  active  duty. 

Section  825.127  (Leave  To  Care  for  a 
Covered  Servicemember  With  a  Serious 
Injury  or  Illness)  (i.e.,  “Military 
Caregiver  Leave”) 

Section  585(a)  of  the  NDAA  amends 
the  FMLA  to  allow  an  eligible  employee 
who  is  the  spouse,  son,  daughter, 
parent,  or  next  of  kin  of  a  “covered 
servicemember”  to  take  26  workweeks 
of  leave  during  a  12-month  period  to 
care  for  the  servicemember.  The 
provisions  in  the  NDAA  providing  for 
military  caregiver  leave  became  effective 
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January  28,  2008.  In  order  to  provide 
guidance  to  employees  and  employers 
about  this  new  leave  entitlement  as  soon 
as  possible,  the  NPRM  sought  public 
comment  on  a  number  of  issues  related 
to  the  development  of  regulations  to 
implement  the  military  caregiver  leave 
provisions,  and  stated  that  the  next  step 
in  the  rulemaking  process  would  be  to 
issue  final  regulations.  In  the  interim, 
the  Department  has  required  that 
employers  act  in  good  faith  in  providing 
military  caregiver  leave  under  the  new 
legislation  by  using  existing  FMLA-type 
procedures  as  appropriate.  In  order  to 
address  issues  unique  to  the  taking  of 
this  leave,  the  final  rule  creates  a  new 
§825.127,  which  explains:  (1)  An 
employee’s  entitlement  to  military 
caregiver  leave;  and  (2)  the  specific 
circumstances  under  which  military 
caregiver  leave  may  be  taken. 

Entitlement  to  Military  Caregiver  Leave 

Under  the  NDAA,  an  eligible 
employee  who  is  the  spouse,  son, 
daughter,  parent,  or  next  of  kin  of  a 
covered  servicemember  shall  be  entitled 
to  a  total  of  26  w^orkweeks  of  leave 
during  a  “single  12-month  period”  to 
care  for  the  servicemember.  The  NPRM 
requested  comment  on  a  number  of 
issues  relating  to  an  eligible  employee’s 
entitlement  to  such  leave.  For  example, 
the  Department  sought  public  comment 
on  the  definition  of  a  “covered 
servicemember,”  as  w'ell  as  on  the  scope 
of  injuries  or  illnesses  for  which  care 
may  be  provided  under  the  new  leave 
entitlement.  The  Department  also 
sought  public  comment  on  the  required 
family  relationship  betw'een  the 
employee  seeking  to  take  military 
caregiver  leave  and  the  covered 
serv'icemember,  including  how'  the 
Department  should  define  the  terms 
“next  of  kin”  and  “son  or  daughter”  for 
purposes  of  such  leave. 

Section  825.127(a)  of  the  final  rule 
explains  that  an  eligible  employee  may 
take  FMLA  leave  to  care  for  a  covered 
servicemember  with  a  “serious  injury  or 
illness”  incurred  in  the  line  of  duty  on 
active  duty  for  w'hich  the 
servicemember  is  (1)  undergoing 
medical  treatment,  recuperation,  or 
therapy;  or  (2)  otherwise  in  outpatient 
status;  or  (3)  otherwise  on  the  temporary 
disability  retired  list.  This  section 
incorporates  the  NDAA’s  statutory 
definition  of  a  “covered 
servicemember”  and  clarifies  that  the 
definition  of  a  “covered 
servicemember”  includes  current 
members  of  the  Regular  Armed  Forces, 
current  members  of  the  National  Guard 
or  Reserves,  and  members  of  tbe  Regular 
Armed  Forces,  the  National  Guard  and 
the  Reserves  who  are  on  the  temporary 


disability  retired  list  (“TDRL”).  Under 
the  final  regulations,  former  members  of 
tbe  Regular  Armed  Forces,  former 
members  of  the  National  Guard  and 
Reserves,  and  members  on  the 
permanent  disability  retired  list  are  not 
considered  covered  servicemembers. 
Section  825.127(b)  of  the  final 
regulations  defines  who  may  take  leave 
to  care  for  a  “covered  servicemember.” 
This  section  sets  forth  definitions  for 
“son  or  daughter  of  a  covered 
servicemember,”  “parent  of  a  covered 
servicemember”  and  “next  of  kin” — all 
of  which  are  new  terms  applicable  only 
to  the  taking  of  military  caregiver  leave 
by  an  eligible  employee. 

Who  Is  a  Covered  Servicemember 

In  order  for  an  eligible  employee  to  be 
entitled  to  take  FMLA  leave  to  care  for 
a  servicemember,  the  NDAA  requires 
that  the  servicemember  be  a  “covered 
servicemember”  who  is  receiving 
treatment  for  a  “serious  injury  or 
illness”  that  “may  render  the  member 
medically  unfit  to  perform  the  duties  of 
the  member’s  office,  grade,  rank,  or 
rating.”  A  “covered  servicemember”  is 
defined  by  statute  as  a  member  of  the 
Armed  Forces,  including  a  member  of 
the  National  Guard  or  Reserves,  wdio  is 
undergoing  medical  treatment, 
recuperation,  or  therapy,  is  otherwise  in 
“outpatient  status,”  or  is  otherXvise  on 
the  temporary  disability  retired  list,  for 
a  “serious  injury  or  illness.”  29  U.S.G. 
2611(16).  A  “serious  injury  or  illness”  is 
defined  by  the  NDAA  as  an  injury  or 
illness  incurred  by  the  covered 
servicemember  in  line  of  duty  on  active 
duty  in  tbe  Armed  Forces  that  may 
render  the  member  medically  unfit  to 
perform  the  duties  of  the  member’s 
office,  grade,  rank,  or  rating.  29  U.S.G. 
2611(19). 

In  light  of  the  NDAA’s  focus  on  a 
servicemember’s  ability  to  perform  his 
or  her  military  duties  when  determining 
whether  the  servicemember  is  a 
“covered  servicemember”  with  a 
“serious  injury  or  illness,”  the 
Department  sought  comments  on 
whether  eligible  employees  were 
entitled  to  take  FMLA  leave  to  care  for 
a  servicemember  w'hose  serious  injury 
or  illness  w'as  incurred  in  the  line  of 
duty,  but  does  not  manifest  itself  until 
after  the  servicemember  has  left  military 
service.  The  Department  asked  how,  in 
such  circumstances,  one  wmuld 
determine  w^hether  the  injury  or  illness 
renders,  or  may  render,  the  former 
servicemember  medically  unfit  to 
perform  the  duties  of  the  member’s 
office,  grade,  rank,  or  rating,  when  the 
servicemember  is  no  longer  in  the 
military. 


The  majority  of  the  comments 
received  by  the  Department  on  this 
issue  took  the  position  that  the  clear 
statutory  language  of  the  NDAA 
amendments  does  not  provide  for  the 
taking  of  military  caregiver  leave  for  a 
servicemember  whose  injury  or  illness 
manifests  itself  after  the  servicemember 
has  left  military  service.  For  example, 
the  National  Association  of 
Manufacturers  stated  that  “by  statutory 
definition,  a  ‘serious  injury  or  illness’  is 
one  ‘that  may  render  the  member 
medically  unfit  to  perform  the  duties  of 
the  member’s  office,  grade,  rank,  or 
rating’.  A  person  who  is  discharged 
from  the  service  is  no  longer  a  ‘member’ 
of  the  service  and  is  not  included  in  the 
definition.”  Jackson  Lewis  concurred 
with  this  view  stating  that  the  statutory 
language  “requires  that  the  condition 
render  the  servicemember  ‘medically 
unfit  to  perform  the  duties  of  the 
member’s  office,  grade,  rank,  or  rating.’ 
This  language  suggests  the  condition 
must  present  while  the  servicemember 
is  still  active  in  the  military.”  Jackson 
Lewis  presented,  as  a  “practical  matter,” 
the  additional  complications  that  w'ould 
result  in  the  FMLA  medical  certification 
process  if  such  coverage  was  permitted; 

Given  the  complications  that  have  arisen  in 
the  past  15  years  over  the  certification 
process  for  serious  health  conditions, 
imagine  the  difficulty  of  requiring  physicians 
and  employers  to  determine,  potentially 
years  later,  whether  a  condition  was  triggered 
in  the  line  of  duty  and  whether  its  belated 
presentation  renders  the  service  member 
unfit  to  perform  his  or  her  office,  grade,  or 
rank  from  months  or  years  prior. 

Id.  The  U.S.  Po.stal  Service  stated  that 
the  NDAA  provisions  “clearly  limit  the 
definition  of  ‘covered  servicemember’  to 
those  who  are  current  members  of  the 
Armed  Forces.  Accordingly,  a 
servicemember  who  resigns  or  retires 
from  the  Armed  Services  is  not  a 
covered  servicemember.”  This 
commenter  recognized,  however,  that  a 
“retired  servicemember  would 
nonetheless  be  covered  if  he  or  she  were 
on  the  Temporary  Disability  Retired 
List.” 

A  minority  of  commenters  took  the 
position  that  FMLA  leave  should  be 
available  to  care  for  a  covered 
servicemember  whose  injury  or  illness 
manifests  itself  after  the  servicemember 
has  left  military  service.  Senator  Dodd 
and  Representative  Woolsey  et  al. 
stated:  “Gongress  certainly  did  not 
intend  to  disqualify  injuries  that 
servicemembers  incurred  in  the  line  of 
duty,  simply  because  those  injuries  did 
not  develop  or  were  not  diagnosed  until 
after  they  left  the  service.”  The  National 
Partnership  for  Women  &  Families,  in 
joint  comments  with  the  National 
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Military  Family  Association,  also 
asserted  that  “nothing”  in  the  NDAA 
indicates  that  “retired  or  discharged 
servicemembers”  should  be  denied 
coverage. 

The  Department  concludes  that  the 
statutory  language  providing  for  military 
caregiver  leave  does  not  extend  the  right 
to  take  FMLA  leave  to  providing  care  to 
retired  military  servicemembers  (unless 
such  individuals  are  on  the  temporary 
disability  retired  list)  or  to  discharged 
military  servicemembers.  While 
Congress  expressly  provided  that  leave 
could  be  taken  to  care  for  a 
servicemember  on  the  temporary 
disability  retired  list,  Congress  did  not 
include  language  indicating  its  desire  to 
include  other  discharged  or  retired 
members  of  the  Armed  Forces,  National 
Guard,  or  Reserves  as  “covered 
servicemembers.”  Moreover,  the 
standard  provided  by  Congress  for 
determining  if  a  covered  servicemember 
has  a  serious  injury  or  illness  (/.e., 
whether  the  condition  “may  render  the 
member  medically  unfit  to  perform  the 
duties  of  the  member’s  office,  grade, 
rank,  or  rating”)  cannot  be  readily 
applied  to  those  who  are  no  longer 
serving  in  the  Regular  Armed  Forces, 
National  Guard  or  Reserves. 

Accordingly.  §  825.127(a)  of  the  final 
rule  provides  that  the  term  “covered 
servicemember”  does  not  include 
individuals  retired  or  discharged  from 
service,  unless  they  are  placed  on  the 
temporary  disability  retired  list. 

In  addition  to  requiring  that  the 
member  of  the  military  for  whom  care 
is  needed  has  a  serious  injury  or  illness, 
the  NDAA  also  requires  that  the  member 
be  (1)  undergoing  medical  treatment, 
recuperation,  or  therapy;  (2)  otherwise 
in  outpatient  status;  or  (3)  on  the 
temporary  disability  retired  list.  See  29 
U.S.C.  2611(18).  In  the  NPRM.  the 
Department  suggt^sted  that,  since 
determining  whether  a  member  of  the 
military  is  in  “outpatient  .status”  or  on 
the  temporary  disability  retired  list  for 
a  serious  illness  or  injury  would  likely 
be  relatively  straightforward,  no  further 
clarification  of  those  portions  of  the 
definition  of  covered  servicemember 
would  be  needed.  As  to  whether  a 
servicemember  was' “undergoing 
medical  treatment,  recuperation,  or 
therapy”  for  a  serious  injury  or  illness, 
the  Department’s  initial  view,  as  stated 
in  the  NPRM,  was  that  all  treatment, 
recuperation,  or  therapy  provided  to  a 
servicemember  for  a  serious  injury  or 
illness,  and  not  just  that  provided  by  the 
military,  should  be  covered.  However, 
the  Department  sought  public  comments 
on  this  issue.  Additionally,  the 
Department  asked  whether  there  should 
be  a  temporal  proximity  requirement 


between  the  covered  servicemember’s 
injury  or  illness  and  the  treatment, 
recuperation,  or  therapy  for  which  care 
is  required.  The  Department  also  asked 
if  it  should  rely  on  a  determination 
made  by  the  Department  of  Defense 
(“DOD”)  as  to  whether  a  servicemember 
is  undergoing  medical  treatment, 
recuperation,  or  therapy  for  a  serious 
injury  or  illness. 

Comments  from  employers  and 
employer  groups  regarding  the  coverage 
of  servicemembers  who  receive 
treatment,  recuperation  or  therapy  from 
a  non-military  source  were  mixed.  The 
U.S.  Postal  Service  believed  that 
allowing  coverage  for  an  illness  or 
injury  treated  solely  by  a  private  health 
care  provider,  wholly  outside  the 
system  of  care  provided  by  the  military, 
is  “inconsistent”  with  the  definitions 
provided  in  the  NDAA  and  is  also 
“contrary  to  the  express  language  of  the 
[NDAA]  and  to  its  legislative  history.” 
On  the  other  hand,  the  Equal 
Employment  Advisory  Council  .stated 
that  certification  provided  by  the  DOD 
should  be  sufficient  to  certify  a  “serious 
injury  or  illness”  so  long  as  the  military 
branches  are  “capable”  of  providing  the 
certification  regardless  of  whether  the 
treatment,  recuperation,  or  therapy  is 
being  supplied  by  an  Armed  Forces  or 
a  “civilian  provider.” 

The  National  Partnership  for  Women 
&  Families,  in  joint  comments  with  the 
National  Military  Family  Association, 
believed  any  treatment,  recuperation,  or 
therapy,  and  not  just  that  provided  by 
the  military,  should  qualify.  They 
argued  that:  (1)  The  statute  makes  no 
distinction  between  servicemembers 
treated  by  the  military  and  those  who 
are  not:  (2)  servicemembers  are,  in  fact, 
treated  by  both  the  military  and  private 
facilities:  and  (3)  wounded 
servicemembers  may  not  be  located  near 
a  military  treatment  facility  (which  will 
make  it  more  difficult  for  the 
servicemembers  and  their  family 
members).  The  Military  Family 
Research  Institute  at  Purdue  University 
also  argued  that  care  provided  by  non¬ 
military  sources  should  be  covered, 
noting  that  “[mjembers  of  the  reserve 
component  are  expected  to  receive  some 
or  all  of  their  care  from  providers  in 
civilian  communities.” 

Both  the  DOD  and  the  Department  of 
Veterans  Affairs  (“VA”)  have  informed 
the  Department  that  individuals  who 
would  be  deemed  “covered 
servicemembers”  under  the  NDAA  do 
not  receive  care  solely  from  DOD  health 
care  providers,  and  that  such  “covered 
servicemembers”  also  may  receive  care 
from  either  VA  health  care  providers  or 
DOD  TRICARE  military  health  system 
authorized  private  health  care 


providers.'*  It  is  the  Department’s 
understanding  based  on  discussions 
with  the  DOD  and  the  VA  that  members 
of  the  National  Guard  and  Reserves  and 
servicemembers  on  the  temporary 
disability  retired  list  are  more  likely  to 
receive  care  from  DOD  TRICARE 
authorized  private  health  care  providers 
than  from  DOD  or  VA  health  care 
providers,  especially  if  the 
servicemember  resides  in  a  rural  or 
remote  area.  , 

After  due  consideration  of  the 
comments,  and  taking  into  account  the 
information  provided  by  the  DOD  and 
VA  regarding  the  current  provision  of 
medical  care  to  servicemembers 
intended  to  be  covered  by  the  NDAA, 
the  Department  believes  that  military 
caregiver  leave  should  not  be  limited  to 
.  caring  for  only  those  servicemembers 
who  receive  medical  treatment, 
recuperation  or  therapy  from  a  DOD 
health  care  provider.  Accordingly, 

§  825.127  of  the  final  rule  does  not 
require  that  a  servicemember  be 
receiving  medical  treatment, 
recuperation,  or  therapy  from  a  DOD 
health  care  provider  in  order  to  be  a 
“covered  servicemember.”  As  discussed 
more  fully  under  §  825.310  addressing 
certification  for  military  caregiver  leave, 
the  final  rule  provides  that  a  request  to 
take  military  caregiver  leave  may  be 
supported  by  a  certification  that  is 
completed  by  any  one  of  the  following 
health  care  providers:  (1)  A  DOD  health 
care  provider:  (2)  a  VA  health  care 
provider:  (3)  a  DOD  TRICARE  network 
authorized  private  health  care  provider; 
or  (4)  a  DOD  non-network  TRICARE 
authorized  private  health  care  provider. 
As  part  of  a  sufficient  certification,  these 
health  care  providers  may  be  asked  to 
certify'  that  the  servicemember  is 
undergoing  medical  treatment. 


■*  TRICARE  is  the  health  care  program  serving 
active  duty  serv  ice  members.  National  Guard  and 
Reserve  members,  retirees,  their  families,  survivors 
and  certain  former  spouses  worldwide.  As  a  major 
component  of  the  Military  Health  System.  TRICARE 
brings  together  the  health  care  resources  of  the 
uniformed  services  and  supplements  them  with 
networks  of  civilian  health  care  professionals, 
institutions,  pharmacies  and  suppliers  to  provide 
acce.ss  to  high-quality  health  care  .services  while 
maintaining  the  capability  to  support  military 
operations.  To  be  eligible  for  TRIC.\RE  benefits,  one 
must  be  registered  in  the  Defense  Enrollment 
Eligibility  Reporting  System  (DEER.S).  See  http:// 
tricare. mil/ m\ benefit/ home/ overview/ 
WhatlsTHICAHE.  Tbe  .Military  Health  System  is  a 
partnership  of  medical  educators,  medical 
re.searchers.  and  healthcare  providers  and  their 
support  personnel  worldwide.  This  DOD  enterprise 
consists  of  the  Office  of  the  .A'.ssistant  Secretary  of 
Defense  for  Health  Affairs:  the  medical  departments 
of  the  Army.  .Navy,  .Marine  Corps.  .Xir  Force.  Coa.st 
Guard,  and  Joint  Chiefs  of  Staff:  the  Combatant 
Command  surgeons:  and  TRICiARE  providers 
(including  private  sector  healthcare  providers, 
hospitals,  and  pharmacies).  See  http://mhs.osd.mil/ 
aboutMHS.aspx. 
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recuperation,  or  therapy  for  a  serious 
injury  or  illness. 

With  respect  to  whether  there  should 
be  a  temporal  proximity  requirement 
between  the  covered  servicemember’s 
injury  or  illness  and  the  treatment, 
recuperation,  or  therapy  for  which  care 
is  required,  most  employers  and 
employer  groups  argued  that  such  a 
requirement  should  be  imposed.  The 
Equal  Employment  Advisory  Council, 
the  Illinois  Credit  Union  League,  the 
International  Public  Management 
Association  for  Human  Resources  (in 
joint  comments  with  the  International 
Municipal  Lawyers  Association),  and 
the  Pennsylvania  Governor’s  Office  of 
Administration  all  believed  that  there 
should  be  a  “one  year”  temporal 
proximity  requirement.  The 
International  Public  Management 
Association  for  Human  Resources,  in 
joint  comments  with  the  International 
Municipal  Lawyers  Association,  wrote 
that  providing  a  time-frame  will  “bring 
needed  certainty  to  the  law,”  and  that, 
“(fjor  long-term  recoveries,  employees 
remain  entitled  to  the  12  weeks  of  leave 
provided  under  the  FMLA.”  AT&T 
argued  that  the  DOD  or  the  VA  “should 
also  determine  if  there  should  be  a 
temporal  proximity  requirement 
between  the  servicemember’s  injury  or 
illness  and  the  treatment,  recuperation 
or  therapy.” 

On  the  other  hand,  the  College  and 
University  Professional  Association  for 
Human  Resources  wrote  that  “fnjothing 
in  the  statutory  language  appears  to 
support  a  temporal  limitation  between 
injury  and  treatment,  but  the  NDAA 
does  require  the  servicemember  be  ‘a 
member  of  the  Armed  Forces'.  This 
seems  to  suggest  that  the  individual 
must  have  some  continued  connection 
to  the  military.”  The  Association  of 
Corporate  Counsel's  Employment  and 
Labor  Law  Committee  also  did  not 
advocate  a  temporal  proximity 
requirement  because  it  viewed  such  a 
time  limitation  as  “artificial”  and 
argued  it  could  deny  leave  to  family  of 
servicemembers  who  are  undergoing 
care  for  an  injury  caused  in  the  line  of 
duty.  This  commenter  argued,  however, 
that  “because  it  is  important  to  establish 
a  causal  connection  between  the  care 
provided  and  the  military  service  we  do 
believe  that  the  Department  should  limit 
the  definition  to  include  only  care 
provided  by  the  Armed  Forces, 
including  Veterans  hospitals  and  those 
to  whom  the  Armed  Forces  has 
delegated  the  task  of  providing  health 
care.”  This  commenter  v  iewed  the  latter 
type  of  limitation  “to  be  much  more  fair 
to  employees  than  a  temporal  proximity 
requirement  as  it  is  more  closely  aligned 
with  the  goals  of  the  statute — to  provide 


leave  to  family  members  when  their 
loved  one  is  seeking  treatment  for  an 
injury  sustained  in  the  line  of  duty.” 

Employee  groups  also  generally 
argued  against  the  imposition  of  any 
temporal  proximity  requirement.  The 
National  Partnership  for  Women  & 
Families,  in  joint  comments  with  the 
National  Military  Family  Association, 
stated  that  “[a]s  long  as  a  health  care 
provider  certifies  that  the 
servicemember’s  injury  or  illness  led  to 
the  treatment,  recuperation  or  therapy, 
the  leave  should  qualify  under  the 
injured  servicemember  FMLA 
provisions.”  Finally,  Senator  Dodd  and 
Representative  Woolsey  et  al.,  also 
stated  that  the  Department  should  not 
impose  a  temporal  proximity 
requirement  because  “the  relevant 
question  is  whether  the  servicemember, 
at  the  time  of  diagnosis  or  treatment, 
might  not  be  able  to  perform  the  duties 
that  he  or  she  had  when  he  or  she  was- 
on  active  duty,  in  light  of  the  diagnosed 
injury  or  illness.” 

Given  that  the  entitlement  to  military 
caregiver  leave  is  limited  to  providing 
care  to  current  members  of  the  Regular 
Armed  Forces,  the  National  Guard,  and 
Reserv-es  or  those  on  the  temporary 
disability  retired  list,  the  Department 
does  not  believe  that  a  temporal 
proximity  requirement  is  necessary.  As 
long  as  the  servicemember’s  injury  or 
illness  is  a  serious  one  which  may 
render  the  member  medically  unfit  and 
was  incurred  in  the  line  of  duty  on 
active  duty,  and  the  servdcemember  is  a 
current  member  of  the  Armed  Forces, 
the  National  Guard,  or  Reserves 
undergoing  medical  treatment, 
recuperation  or  therapy,  in  outpatient 
status,-  or  on  the  temporary  disability 
retired  list  because  of  the  injury  or 
illness,  an  eligible  family  member  may 
take  FMLA  leave  to  provide  care  to  the 
servicemember.  In  most  cases,  the 
Department  believes  that  the  need  to 
care  for  the  servicemember  and  the  date 
of  the  onset  of  injury  or  illness  will  be 
close  in  time.  While  the  Department 
recognizes  that  the  NDAA  includes 
servicemembers  who  are  on  the 
temporary  disability  retired  li.st,  the 
Department  notes  that  an  individual 
may  remain  on  the  temporary  disability 
retired  list  no  longer  than  five  years 
before  he  or  she  is  either  returned  to 
active  duty  service  or  assigned 
permanent  disability  (in  which  case  the 
individual  would  no  longer  be  a 
“covered  servicemember”  under  the 
NDAA).  See  http:/ /www.tricare. mil/ 
mhsophsc/n}hs_supportcentei'/gIossaiy/ 
Tg.htm.  Moreover,  because  the  NDAA 
provides  that  an  eligible  employee  may 
only  take  FMLA  leave  during  a  “single 
12-month  period”  to  care  for  a  covered 


servicemember  with  a  particular  serious 
injury  or  illness,  the  Department  does 
not  believe  that  further  limiting  the  time 
period  between  the  date  of  the  injury  or 
illness  and  the  need  to  provide  care  is 
necessary. 

The  Department  also  received 
comments  that  addressed  whether  the 
military  caregiver  leave  provisions  only 
extend  to  family  members  providing 
care  to  members  of  the  National  Guard 
and  Reserves,  or  whether  eligible 
employees  also  may  take  such  leave  to 
care  for  members  of  the  Regular  Armed 
Forces  with  a  serious  injury  or  illness. 
Gommenters,  including  Spencer  Fane 
Britt  &  Browne,  the  National  Coalition 
to  Protect  Family  Leav^e,  and  the  Society 
for  Human  Resource  Management, 
noted  that  the  NDAA  provision  defining 
the  term  “serious  injury  or  illness” 
provides  that  “[t]he  term  ‘serious  injury 
or  illness’,  in  the  case  of  a  member  of 
the  Armed  Forces,  including  a  member 
of  the  National  Guard  or  Reserves, 
means  an  injury  or  illness  incurred  by 
the  member  in  line  of  duty  on  active 
ciutv  in  the  Armed  Forces  *  *  *”  29 
U.S.C.  2611(19)  (emphasis  added). 

These  commenters  asked  the 
Department  to  reconcile  the  language  of 
this  provision  which  specifically 
includes  both  Regular  Armed  Forces 
and  members  of  the  National  Guard  and 
Reserves  with  the  requirement  that  the  . 
injury  or  illness  be  incurred  while  on 
“active  duty” — a  term  which  is  also 
defined  by  the  NDAA  and,  as  discussed 
above  with  respect  to  qualifying 
exigency  leave,  is  limited  to  members  of 
the  National  Guard  and  Reserv-es. 

W^hile  these  commenters  noted  that 
the  NDAA  definition  of  “active  duty”  is 
limited  to  National  Guard  and  Reserve 
members,  the  commenters  argued  that, 
in  the  context  of  military  caregiver 
leave,  “Congress  obviously  did  not 
intend  to  limit  [suf:h]  leave  to  only  tho.se 
in  the  National  Guard  or  Reserv’e.”  The 
law  firm  of  Willcox  &  Savage  contended 
that  Congress’  inclusion  of  the  term 
“active  duty”  in  the  definition  of 
“serious  injury  or  illness”  creates  an 
“internal  and  irreconcilable 
inconsistency”  because  limiting  the 
definition  of  “active  duty”  to  tbe 
National  Guard  and  Reserves  is  not 
“consistent”  with  the  language 
“including  a  member  of  the  National 
Guard  and  Re.serves”  in  the  definition  of 
.serious  injury  or  illness.  Like  Spencer 
Fane  Britt  &  Browne  and  the  National 
Coalition  to  Protect  I’amily  Leave, 
Willcox  &  Savage  believed  that  the 
Department  should  “clarify”  this 
“internal  irreconcilable  inconsistency” 
in  its  final  regulations. 

The  Department  agrc!es  that  applying 
the  NDAA's  definition  of  “active  duty” 
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to  the  provisions  regarding  military 
caregiver  leave  renders  other  language 
in  those  provisions  superfluous. 
Specifically,  applying  the  narrow 
definition  of  “active  duty”  found  in 
.section  585(a)(1)  of  the  NDAA  (29 
U.S.C.  2611(14))  would  undermine  the 
specific  statutory  language  in  the 
military  caregiver  leave  provisions 
defining  a  covered  servicemember  as  “a 
member  of  the  Armed  Forces,  including 
a  member  of  the  National  Guard  and 
Reserves”  (29  U.S.C.  2611(16))  and 
defining  a  “serious  injury  or  illness”  in 
the  case  of  a  “a  member  of  the  Armed 
Forces,  including  a  member  of  the 
National  Guard  and  Re.serves”  (29 
U.S.C.  2611(19)).  As  the  law  firm  of 
VVillcox  &  Savage  wrote,  the  inclusion  of 
the  specific  language  “including  a 
member  of  the  National  Guard  and 
Reserves”  in  the  NDAA’s  definition  of 
“serious  injury  or  illness”  suggests  that 
Congress  intended  broader  coverage  for 
military  caregiver  leave  than  for 
qualifying  exigency  leave.  Unlike 
qualifying  exigency  leave,  where  the 
need  for  FMLA  leave  to  address  pre¬ 
deployment,  during  deployment,  and 
post-deployment  situations  may  be 
unique  to  NationaFGuard  and  Reserve 
families  who  are  typically  not 
accustomed  to  having  their  family 
member  deployed,  the  need  for  FMLA 
leave  to  care  for  a  seriously  injured  or 
ill  servicemember  is  the  .same  whether 
the  servicemember  is  a  member  of  the 
Regular  Armed  Forces  or  the  National 
Guard  or  Reserves.  Accordingly,  the 
Department  has  concluded  that  the 
better  reading  of  the  NDAA  provisions 
providing  for  military  caregiver  leave 
extends  such  leave  to  family  members 
providing  care  to  members  of  the 
Regular  Armed  Forces,  as  well  as 
members  of  the  National  Guard  and 
Reserves,  with  a  serious  injury  or 
illness.  Section  825.127(a)  reflects  this 
conclusion. 

Several  commenters,  including 
Spencer  Fane  Britt  &  Browne  and  the 
National  Coalition  to  Protect  P’amily 
Leave,  al.so  argued  that  the  inclusion  of 
the  term  “active  duty”  in  the  definition 
of  “serious  injury  or  illness”  indicates 
that  the  injury  or  illness  must  be 
incurred  while  the  .servicemember  is 
serving  under  a  call  to  active  duty  under 
one  of  the  statutory  provisions  cited  in 
10  U.S.C.  101(a)(13)(B),  and  that  this 
language  meant  that  injuries  or  illnes.ses 
incurred  by  National  Guard  or  Reserve 
members  who  have  not  actually  been 
called  to  active  duty  by  the  federal 
government  should  not  be  considered  a 
“serious  injury  or  illness”  for  the 
purpose  of  taking  FMLA  leave.  The 
Society  for  Human  Resource 


Management  also  asserted  its  belief  that 
“caregiver  leave  apparently  was  not 
intended  to  cover  illnesses/injuries 
incurred  by  National  Guard  or  Reserve 
members  who  have  not  actually  been 
called  to  active  duty  by  the  federal 
government,  e.g.,  where  a  State  has  a 
state-related  emergency  and  the 
National  Guard  is  called  to  duty  by  the 
Governor  of  the  State.” 

For  the  reasons  discussed 
immediately  above,  the  Department  has 
decided  not  to  apply  the  NDAA 
definition  of  “active  duty”  to  the 
provisions  regarding  military  caregiver 
leave  because  to  do  so  renders  other 
language  in  those  provisions 
superfluous.  Additionally,  the 
Department  believes  it  is  important  to 
remember  that  the  NDAA  military 
caregiver  leave  provision  amending  the 
FMLA  was  based  upon  the 
recommendation  of  the  )uly  2007  Report 
of  the  President’s  Commission  on  Care 
for  America’s  Returning  Wounded 
Warriors,  “Serve,  Support,  Simplify: 
Report  of  the  President’s  Commission 
on  Care  for  America’s  Returning 
Wounded  Warriors”  (2007)  (commonly 
referred  to  as  either  the  Wounded 
Warriors  Report  or  the  Dole-Shalala 
Report).  This  report  addressed  the  need 
for  care  of  wounded  warriors  serving  in 
the  National  Guard  or  Reserves  as  well 
as  those  serving  in  the  Regular  Armed 
Forces.  Finally,  consultations  with  the 
DOD  have  indicated  that  the  NDAA 
.statutory  definition  of  “active  duty” 
applicable  to  qualifying  exigency  leave 
is  not  one  commonly  used  by  the 
military  when  determining  whether  a 
servicemember  has  incurred  an  injury  or 
illness  in  the  line  of  duty.  In  light  of  this 
information,  and  after  due  consideration 
of  the  comments  regarding  the 
definition  of  “active  duty”  in  the 
context  of  military  caregiver  leave,  the 
Department  believes  that  the  DOD,  or  its 
authorized  health  care  representative,  is 
in  the  best  position  to  determine 
whether  an  injury  was  “incurred  in  line 
of  duty  on  active  duty  in  the  Armed 
f’orces”  since  those  terms  are  terms  of 
art  used  by  the  military  in  other 
contexts.  Accordingly,  as  discu.ssed  in 
greater  detail  below  with  respect  to  the 
certification  requirements  for  taking 
military  caregiver  leave,  the  Department 
has  provided  that  an  employer  may 
request  that  an  employee  seeking  to  take 
military  caregiver  leave  obtain 
appropriate  certification  that  a 
servicemember’s  serious  injury  or 
illness  was  incurred  in  line  of  duty  on 
active  duty.  This  approach  allows  an 
employer  to  verify  that  a  particular 
injury  qualifies  for  FMLA  leave  under 
the  military  caregiver  leave  provisions 


while  providing  appropriate  deference 
to  the  military’s  existing  processes  for 
determining  whether  an  injury  was 
incurred  in  line  of  duty  on  active  duty 
in  the  Armed  Forces. 

Who  Is  Entitled  To  Take  Military 
Caregiver  Leave 

With  respect  to  who  may  take  military 
caregiver  leave,  the  NDAA  provides  that 
such  leave  is  available  to  an  eligible 
employee  who  is  the  “spouse,  son, 
daughter,  parent,  or  next  of  kin  of  a 
covered  servicemember.”  The 
Department  sought  comments  on  two 
specific  issues  related  to  who  is  entitled 
to  take  military  caregiver  leave.  First, 
the  Department  asked  whether  the 
exi.sting  FMLA  definition  of  “son  or 
daughter”  should  be  applied  to  military 
caregiver  leave.  Second,  the  Department 
asked  a  series  of  questions  regarding 
how  it  should  interpret  “next  of  kin”  as 
that  term  does  not  apply  to  other  types 
of  FMLA  leave. 

Under  the  existing  FMLA  definition 
of  son  or  daughter,  a  son  or  daughter 
must  either  be  (1)  under  18  years  of  age 
or;  (2)  18  years  of  age  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  disability.  29  U..S.C. 
2611(12).  Applying  this  definition  to  the 
military  caregiver  leave  entitlement 
would  mean  that  most,  if  not  all,  adult 
children  would  not  be  entitled  to  take 
military  caregiver  leave  to  care  for  a 
parent  who  is  a  covered  servicemember. 
This  is  so  even  though  the  same  adult 
child  could  care  for  their  parent 
(covered  servicemember)  if  the  parent’s 
serious  injury  or  illness  also  qualified  as 
a  serious  health  condition  under  the 
FMLA.  Recognizing  that  applying  the 
current  definition  of  “son  or  daughter” 
for  purposes  of  military  caregiver  leave 
woidd  severely  undermine  the  clear 
intent  of  the  NDAA  military  caregiver 
provisions,  the  Department  sought 
comment  on  whether  it  would  be 
appropriate  to  define  the  term  “son  or 
daughter”  differently  for  purposes  of 
FMLA  leave  taken  fo  care  for  a  covered 
servicemember. 

The  majority  of  commentens — 
whether  employer-  or  employee- 
focused — believed  it  would  he 
appropriate  for  the  Department  to  apply 
a  different  definition  of  “son  or 
daughter”  for  leave  taken  to  care  for  a 
covered  servicemember.  For  example, 
the  National  Partnership  for  Women  & 
Families,  in  joint  comments  with  the 
National  Military  Family  Association, 
the  National  Coalition  to  Protect  Family 
Leave,  the  National  Retail  Federation, 
the  Pennsylvania  Governor’s  Office  of 
Administration,  and  the  Legal  Aid 
Society-Employment  Law  Center,  all 
agree  that  the  term  “son  or  daughter” 
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should  be  defined  to  include  adult 
children  for  purposes  of  military  family 
leave. 

The  comments  submitted  by  Senator 
Dodd  and  Representative  Woolsey  et  al. 
stressed  that  it  is  appropriate  and  “in 
fact  crucial”  that  the  Department  define 
"son  or  daughter”  differently  for 
military  caregiver  leave: 

As  DOL  itself  commented,  it  is  absurd  to 
extend  leave  only  to  those  sorts  or  daughters 
of  injured  servicemembers  who  are  under  the 
age  of  18  or  “incapable  of  self-care.” 
Moreover.  Congress  demonstrated  its  intent 
for  the  terms  "son”,  “daughter”,  and 
“parent”  to  have  unique  meanings  under  the 
military  family  provisions  of  the  FMLA, 
because  it  designated  the  “employee”  as  the 
"son.  daughter,  [or]  parent”  of  “a  covered 
service  member”,  whereas  the  originally 
enacted  FMLA  provisions  inversely  designate 
the  "employee”  as  a  person  who  takes  leave 
to  “care  for  [his  or  her]  *  *  *  son  or 
daughter,  or  parent". 

The  National  A.ssociation  of 
Manlifacturers  also  commented  that 
applying  the  FMLA  definition  of  “son  or 
daughter”  to  the  military  family  leave 
provisions  would  not  fulfill  the  intent  of 
the  law.  Additionally,  TOC  Management 
Services  wrote  that  limiting  the  leave  for 
children  less  than  18  years  of  age  would 
“essentially  defeat  the  spirit  of  the  law.” 
While  agreeing  that  a  different 
definition  of  son  or  daughter  should  be 
applied  to  the  military  caregiver  leave 
provisions,  the  National  Coalition  to 
Protect  Family  Leave  recommended 
“(tjhe  definition  of  ‘son  or  daughter’ 
should  be  retained  ‘as  is’  for  all  other 
forms  of  FMLA  leave,  including  FMLA 
leave  due  to  the  serious  health 
condition  of  a  son  or  daughter.” 

The  Department  agrees  with  these 
commenters.  Applying  the  existing 
FMLA  definition  of  “son  or  daughter”  to 
the  military  caregiver  leave  provision 
would  significantly  undermine  the 
NDAA’s  extension  of  FMLA  leave  to  the 
son  or  daughter  of  a  covered 
servicemember.  Under  nearly  all 
circumstances,  doing  so  would  mean 
that  an  adult  son  or  daughter  would  not 
be  able  to  take  leave  to  care  for  a 
covered  servicemember  parent.  The 
Department  does  not  believe  such  a 
result  was  intended.  Accordingly. 

§  825.127(b)(1)  of  the  final  rule 
establishes  a  separate  definition  of  “son 
or  daughter  of  a  covered 
servicemember”  for  the  purpose  of 
military  caregiver  leave.  Section 
825.127(b)(1)  defines  a  “son  or  daughter 
of  a  covered  servicemember”  as  “the 
covered  servicemember’s  biological, 
adopted,  or  foster  child,  stepchild,  legal 
ward,  or  a  child  for  whom  the  covered 
servicemember  stood  in  loco  parentis, 
and  who  is  of  any  age.”  See  also 


§§825.122  and  825.800.  The 
Department  also  notes  that  this  « 
definition  is  not  intended  to  appfy  to 
leave  taken  for  other  FMLA-qualif\dng 
reasons. 

The  law  firm  of  Spencer  Fane  Britt  & 
Browne  requested  that  the  Department 
also  clarih'  the  definition  of  “parent”  for 
purposes  of  military  caregiver  leave. 

The  firm  argued  that  a  parent  should 
only  be  entitled  to  take  military 
caregiver  leave  to  care  for  a  covered 
servicemember  son  or  daughter  when 
the  son  or  daughter  is  under  the  age  of 
18,  or  18  years  or  older  and  incapable 
of  self-care  because  of  a  mental  or 
physical  disability,  because  those 
restrictions  currently  apply  to  leave 
taken  by  a  parent  to  care  for  a  child  with 
a  serious  health  condition.  To  allow 
otherwise  would  be  “inherently  unfair 
to  employees  with  adult  children  who 
are  not  serving  in  the  military,” 
according  to  this  commenter.  The 
Department  does  not  agree  with  Spencer 
F’ane  Britt  &  Browne’s  proposal  to  define 
“parent”  in  such  a  manner  for  purposes 
of  military  caregiver  leave.  However, 
this  commenter's  proposal  did  raise  an 
issue  that  the  Department  believes  must 
be  addressed  in  the  final  regulations. 
Under  the  existing  FMLA  definition  of 
parent,  a  parent  means  a  biological, 
adoptive,  step  or  foster  father  or  mother, 
or  any  other  individual  who  stood  in 
loco  parentis  to  the  employee  when  the 
employee  was  a  son  or  daughter.  29 
U.S.C.  2611(7).  However,  in  the  context 
of  military  caregiver  leave,  the  parent 
who  seeks  to  take  leave  is  the  parent  of 
the  covered  servicemember,  not  the 
parent  of  the  employee.  Accordingly, 

§  825.127(b)(2)  establishes  a  separate 
definition  of  “parent  of  a  covered 
servicemember”  for  the  purpose  of 
military  caregiver  leave.  Section 
825.127(b)(2)  defines  “parent  of  a 
covered  servicemember”  as  the 
“covered  servicemember’s  biological, 
adoptive,  step  or  foster  father  or  mother, 
or  any  other  individual  who  stood  in 
loco  parentis  to  the  servicemember.” 

See  also  §§  825.122  and  825.800.  This 
term  does  not  include  parents  “in  law." 

The  NDAA  also  provides  that  a 
cov’ered  servicemember's  “next  of  kin” 
is  eligible  to  take  FMLA  leave  to  care  for 
the  servicemember  and  defines  the  term 
“next  of  kin”  as  the  “nearest  blood 
relative”  of  a  covered  servicemember. 

29  U.S.C.  2611(18).  In  the  NPRM,  the 
Department  sought  comments  on  a 
number  of  issues  relating  to  who  should 
qualify  as  an  eligible  next  of  kin. 
including  (l)  whether  the  Department 
should  adopt  for  FMLA  purposes  a  list 
of  individuals  the  DOD  generally 
considers  to  be  the  “next  of  kin”  of  a 
servicemember;  (2)  whether  a 


servicemember’s  next  of  kin  should  be 
limited  to  a  single  individual  or  include 
relatives  of  close  con.sanguinity:  (3) 
whether  a  covered  servicemember  could 
designate  his  or  her  next  of  kin  for 
FMLA  purposes,  including  whether  the 
Department  should  deem  the 
servicemember’s  Committed  and 
Designated  Representative  (“CADRE”) 
qs  the  next  of  kin  for  FMLA  purposes; 
cmd  (4)  whether  an  employer  should  be 
able  to  confirm  an  employee’s  status  as 
the  next  of  kin. 

-  Comments  from  employees  and 
groups  representing  employees 
generally  argued  in  favor  of  creating  a 
definition  of  next  of  kin  that  w'as  as 
comprehensive  as  possible.  For 
example,  the  National  Partnership  for 
Women  &  Families,  in  joint  comments 
with  the  National  Military  Family 
Association,  proposed  using  a 
combination  of  the  DOD  list  provided  in 
the  NPRM,  state  law  definitions,  and  the 
Department  of  Veterans  Affairs 
definition  of  domestic  partners  and 
partners,  and  also  permitting  more  than 
one  individual  to  take  leave  as  a 
servicemember’s  next  of  kin.  See  also 
Legal  Aid  Society-Employment  Law 
Center.  Similarly,  cornments  from 
Senator  Dodd  and  Representative 
Woolsey  et  al.  asked  the  Department  to 
define  the  term  next  of  kin  in  an 
“expansive  and  flexible”  manner. 

Comments  from  employers  largely 
urged  the  Department  to  adopt  a  rule 
that  would  “simplify”  the 
administration  of  military  caregiver 
leave  and  provide  “clarity.”  U.S.  Postal 
Service;  see  also  University  of  Texas 
System;  WorldatWork.  Many  employers 
and  employer  representatives,  however, 
either  expressed  concern  about  the 
appropriateness  of  relying  on  the  DOD 
list  for  this  purpose  or  argued  that  the 
DOD  list  should  only  be  adopted  to  the 
extent  that  it  complied  with  the 
statutory  requirement  that  a 
servicemember’s  next  of  kin  be  a  blood 
relative.  See,  e.g..  National  Coalition  to 
Protect  Family  Leave;  Association  of 
Corporate  CounseP-s  Employment  and 
Labor  Law  Committee;  Hewitt 
Associates;  Equal  Employment  Advisory 
Council;  but  see  Independent  Bakers 
Association  and  Public  Management 
.Association  for  Human  Resources  in 
joint  comments  with  the  International 
Municipal  Lawyers  Association 
(supporting  use  of  DOD  list).  Employers 
and  employer  groups  also  urged  the 
Department  to  avoid  relying  on  state  law 
interpretations  to  define  a 
servicemember’s  next  of  kin  because 
such  an  approach  would  be  overly 
burdensome  to  employers  with  multi¬ 
state  operations  and  might  be  perceived 
as  unfair  since  an  individual’s  eligibility 
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for  FMLA  leave  would  vary  state  by 
state.  See,  e.g..  National  School  Boards 
Association;  Fisher  &  Phillips: 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee; 
TOC  Management  Services;  HR  Policy 
'Association;  Spencer  Fane  Britt  & 
Browne. 

Many  commenters  representing 
employers  asked  the  Department  to 
specify  that  only  one  individual  is 
eligible  to  take  military  caregiver  leave 
as  a  servicemember’s  next  of  kin,  with 
several  noting  the  potential  burden  of 
allowing  multiple  individuals  to  take  26 
weeks  of  leave.  See,  e.g..  Association  of 
Corporate  Counsel’s  Employment  and 
Labor  Law  Committee:  National 
Association  of  Manufacturers;  Burr  & 
Forman.  On  the  other  hand,  the 
National  Coalition  to  Protect  Family 
Leave  and  the  Society  for  Human 
Resource  Management  urged  the 
Department  to  avoid  a  “literal 
interpretation  of  ‘nearest  blood 
relative’  ’’  and  to  adopt  a  “more 
practical  interpretation”  such  as  by 
defining  next  of  kin  as  the  “nearest 
blood  relative  willing  and  able  to  care 
for  the  injured  service  member.”  The 
law  firm  of  Spencer  P'ane  Britt  &  Browne 
supported  allowing  multiple 
individuals  to  serve  as  next  of  kin 
provided  that  all  such  individuals  were 
the  same  level  of  relationship  to  the 
servieemember. 

A  majority  of  commenters  were  in 
favor  of  permitting  a  servieemember  to 
designate  his  or  her  next  of  kin  in  some 
circumstances.  Senator  Dodd  and 
Representative  VVoolsey  et  al.  stated  that 
“most  of  all.  the  intent  of  Congress  was 
for  the  servieemember,  and  not  the 
government”  to  choose  thp  family 
member  who  is  in  the  “best  position”  to 
serve  as  hrs  or  her  next  of  kin.  These 
Members  stressed  that  “whatever 
approach”  the  Department  chooses,  a 
servieemember  “should  not  be 
compelled”  to  rely  on  a  next  of  kin  who 
lives  far  away,  is  estranged  from  the 
servieemember,  or  is  not  equipped  to 
tend  for  the  servieemember.  See  also 
National  School  Boards  Association 
(permit  servieemember  to  designate  any 
one  person  as  next  of  kin);  Spencer  Fane 
Britt  &  Browne  (make  list  of  next  of  kin 
subject  to  any  CADRE  designation).  The 
National  Partnership  for  Women  & 
Families,  in  joint  comments  with  the 
National  Military  Family  Association, 
supported  recognizing  a 
servicemember’s  designation  of  his  or 
her  next  of  kin.  although  they  argued 
that  any  such  designation  should  “not 
mean  that  other  family  members  cannot 
take  leave.”  The  National  Coalition  to 
Protect  Family  Leave,  the  Society  for 
Human  Resource  Management,  and  the 


Chamber  were  in  favor  of  relying  on  a 
servicemember’s  CADRE  designation  as 
long  as  the  NDAA’s  “statutory 
restrictions  with  respect  to  blood 
relatives”  were  retained.  Southwest 
Airlines  suggested  that  designation  be 
allowed  as  an  “alternative”  and  “only” 
in  the  event  that  the  covered 
servieemember  does  not  have  a  nearest 
blood  relative  who  falls  within  a 
specified  next  of  kin  list. 

Several  commenters,  including  the 
Equal  Employment  Advisory  Council, 
the  National  Partnership  for  Women  & 
Families  in  joint  comments  with  the 
National  Military  Family  Association, 
and  the  U.S.  Postal  Service,  stated  that 
employers  should  be  able  to  seek 
confirmation  of  next  of  kin  status  in 
accordance  with  the  existing  FMLA 
procedures  for  documenting  other  types 
of  familial  relationships.  Other 
commenters  requested  that  the 
Department  establish  unique  procedures 
for  confirming  an  employee’s  next  of  kin 
status.  See,  e.g.,  Society  for  Human 
Resource  Management  and  Spencer 
Fane  Britt  &  Browne  (both  suggesting 
verification  by  DOD  in  most  cases). 

Section  825.127(b)(3)  of  the  final  rule 
defines  a  servicemember’s  “next  of  kin” 
as  the  servicemember’s  nearest  blood 
relative,  other  than  the  covered 
servicemember’s  spouse,  parent,  son,  or 
daughter,  in  the  following  order  of 
priority:  blood  relatives  who  have  been 
granted  legal  custody  of  the 
servieemember  by  court  decree  or 
statutory  provisions,  brothers  and 
sisters,  grandparents,  aunts  and  uncles, 
and  first  cousins,  unless  the  covered 
servieemember  has  specifically 
designated  in  writing  another  blood 
relative  as  his  or  her  nearest  blood 
relative  for  purposes  of  military 
caregiver  leave  under  FMLA,  in  which 
case  the  designated  individual  shall  be 
deemed  to  be  the  covered 
servicemember’s  next  of  kin.  The  final 
rule  permits  an  employer  to  confirm  an 
employee’s  status  as  a  covered 
servicemember’s  next  of  kin  through  the 
procedures  for  confirming  familial 
relationships  set  forth  in  §825.122(j). 

The  Department  believes  that  the  final 
rule  provides  the  flexibility  intended  by 
Congress  when  providing  that  a 
servicemember’s  next  of  kin  may  take 
military  caregiver  leave  while  also 
giving  meaning  to  the  statutory 
requirement  that  the  next  of  kin  be  the 
servicemember’s  “nearest  blood 
relative.”  In  the  first  instance,  this 
approach  provides  employees  and 
employers  with  a  clear  rule  to  apply  by 
defining  a  list  of  familial  relationships, 
in  order  of  priority,  which  will  qualih’ 
an  individual  as  a  servicemember’s 
nearest  blood  relative.  As  suggested  by 


a  number  of  commenters,  this  list 
incorporates  those  portions  of  the  DOD 
list  of  next  of  kin  that  reflect  blood 
relationships  and  does  not  rely  on  the 
interpretation  of  state  law.  The  list  also 
adds  a  serv'icemember’s  aunts,  uncles 
and  first  cousins  as  eligible  next  of  kin 
based  on  the  suggestions  of  commenters. 
The  Department  has  decided  against 
relying  on  state  law  interpretations  of 
next  of  kin  because  it  believes  both 
employers  and  employees  will  be  best 
served  by  a  consistent  definition  that 
does  not  vary  by  the  location  of  the 
employer,  the  employee  or  the  covered 
servieemember. 

The  final  rule  also  makes  clear  that 
the  next  of  kin  of  a  covered 
servieemember  is  a  relative  other  than 
the  spouse,  parent,  son,  or  daughter  of 
the  covered  servieemember,  as  those 
individuals  are  separately  covered  by 
the  express  terms  of  the  statute.  A 
number  of  commenters  suggested  that  a 
person  who  is  not  the  servicemember’s 
spouse,  son,  daughter,  or  parent  should 
only  be  considered  “next  of  kin”  if 
“none”  of  the  foregoing  family  members 
are  available  to  provide  care.  AT&T;  see 
also  Spencer  Fane  Britt  &  Browne. 
Because  an  employee  is  not  required  to 
certify  that  he  or  she  is  the  “only” 
individual  available  to  provide  care  for 
a  family  member  when  taking  FMLA 
leave  for  other  qualifying  reasons,  the 
Department  declines  to  impose  such  a 
requirement  when  an  employee  requests 
leave  as  a  servicemember’s  next  of  kin. 

The  final  rule  also  provides  that  all 
family  members  sharing  the  closest  level 
of  familial  relationship  to  the 
servieemember  shall  be  considered  the 
servicemember’s  next  of  kin,  unless  the 
servieemember  has  specifically 
designated  an  individual  as  his  or  her 
next  of  kin  for  military  caregiver  leave 
purposes.  In  the  absence  of  a 
designation,  where  a  servieemember  has 
three  siblings,  all  three  siblings  will  be 
considered  the  servicemember’s  next  of 
kin.  The  Department  notes  that  in  such 
a  case  all  siblings  are  equally  close  to 
the  covered  servieemember  in  terms  of 
consanguinity  and  the  Department 
believes  that  it  would  be  inappropriate 
to  force  the  injured  servieemember  to 
choose  a  caregiver  from  among  his  or 
her  siblings.  The  Department  believes 
this  approach  is  preferable  to 
specifically  incorporating  a  “willing  and 
able  component”  into  the  definition  of 
"next  of  kin”  because  the  Department 
believes  it  would  be  difficult  for  an 
employee  to  prove — and  for  an 
employer  to  verify — that,  in  fact,  the 
employee  is  the  only  next  of  kin 
“willing  and  able”  to  provide  care  to  the 
covered  servieemember.  The 
Department  does  not  anticipate  that 
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permitting  multiple  individuals  to  serve 
as  “next  of  kin”  will  prove  overly 
burdensome  for  employers  since  it  is 
unlikely  that  all  such  individuals  will 
work  for  the  same  employer  or  request 
leave  at  the  same  time. 

The  final  rule  also  recognizes  that,  in 
some  circumstances,  a  servicemember 
may  consider,  and  so  designate,  another 
blood  relative  to  be  his  or  her  “nearest 
blood  relative”  based  on  the  closeness 
of  their  personal  relationship.  As 
suggested  by  many  of  the  comments,  the 
Department  believes  that  such 
individuals  should  be  considered  the 
servicemember’s  next  of  kin  for  military 
caregiver  leave  purposes.  Because  the 
statute  defines  a  servicemember’s  next 
of  kin  as  the  “nearest  blood  relative” 
without  specifying  whether  nearness 
should  be  determined  by  blood  or  other 
relationship,  the  Department  believes 
that  the  term  “next  of  kin”  may 
appropriately  include  any  one  blood 
relative  designated  by  the 
serv’icemember  as  the  next  of  kin  based 
on  closeness  of  relationship.  Allowing  a 
servicemember  to  designate  his  or  her 
next  of  kin  for  military  caregiver  leave 
purposes,  but  limiting  the  availability  of 
such  a  designation  to  one  individual 
strikes  an  appropriate  balance  between 
those  comments  that  suggested  that  only 
one  individual  should  be  eligible  to  take 
FMLA  leave  as  next  of  kin  and  those 
that  urged  the  Department  to  recognize 
the  ser\dcemember’s  choice  of  caregiver. 

The  final  rule  provides  that  an 
employer  who  wants  proof  of  an 
individual’s  status  as  a  covered 
servicemember’s  “next  of  kin” — either 
to  confirm  that  the  employee  and 
servicemember  share  one  of  the  familial 
relationships  specified  in 
§  825.127(bK3)  or  to  confirm  that  the 
employee  has  been  specifically 
designated  as  tbe  servicememlier’s  next 
of  kin — may  seek  reasonable 
documentation  of  the  familial 
relationship  from  the  employee  under 
§  825.122(j).  Where  an  employee  is 
seeking  to  take  leave  as  a 
servicemember’s  designated  next  of  kin, 
such  documentation  may  take  the  form 
of  a  simple  statement  from  the 
servicemember  indicating  that  the 
employee  has  been  designated  as  the 
servicemember’s  next  of  kin  for 
purposes  of  military  caregiver  leave.  In 
those  cases  where  the  servicemember 
has  not  specifically  designated  a  next  of 
kin  for  military  caregiver  leave 
purposes,  a  simple  statement  from  the 
employee  or  other  documentation 
outlining  the  employee’s  familial 
relationship  to  the  servicemember  will 
suffice. 

The  Department  has  taken  this 
approach  because  it  believes  that  it  is 


beneficial  to  both  employees  and 
employers  to  adopt,  wherever  possible, 
similar  procedures  for  administering 
military  caregiver  leave  and  leave  taken 
for  other  FMLA  qualifying  reasons. 
Furthermore,  the  Department  believes 
that  the  procedures  for  confirming 
family  relationships  should  be  no  more 
burdensome  when  an  employee  seeks  to 
take  FMLA  leave  to  care  for  a  covered 
servicemember  than  when  an  employee 
seeks  to  take  FMLA  leave  for  some  other 
qualifying  reason.  Adopting  the  same 
approach  for  confirming  familial 
relationships  for  all  types  of  FMLA 
leave  also  adequately  addresses 
employers’  concerns  about  potential 
misuse  of  FMLA  leave  by  employees. 
Under  §  825.216(d)  of  the  final  rule,  an 
employee  who  fraudulently  obtains 
FMLA  leave  from  an  employer  is  not 
protected  by  the  FMLA’s  job  restoration 
or  maintenance  of  health  benefits 
provisions.  This  provision  is  unchanged 
from  the  current  regulations  and  serves 
as  a  check  on  an  employee’s  ability  to 
seek  FMLA  leave  based  on  a  fraudulent 
assertion  of  familial  relationship. 

Circumstances  Under  Which  Military 
Caregiver  Leave  May  Be  Taken 

The  NDAA  provides  eligible 
employees  with  a  total  of  26  workweeks 
of  leave  during  a  “single  12-month 
period”  to  care  for  a  covered 
servicemember.  29  U.S.C.  2612(a)(3).  In 
the  NPRM,  the  Department  sought 
comment  on  how  this  new  leave 
entitlement  should  be  administered, 
including  whether  such  leave  was  a 
one-time  entitlement  and  whether 
eligible  employees  may  take  more  than 
one  period  of  military  caregiver  leave  to 
care  for  multiple  covered 
servicemembers  with  a  serious  injury  or 
illness,  or  the  same  covered 
servicemember  with  multiple  serious 
injuries  or  illnesses.  The  Department 
also  sought  comment  on  how  the 
“single  12-month  period”  should  be 
determined.  Finally,  the  Department 
sought  comment  on  how  military 
caregiver  leave  should  be  designated, 
particularly  when  such  leave  also  might 
qualify  as  leave  to  care  for  a  family 
member  with  a  serious  health  condition. 

Section  825.127(c)  of  the  final  rule 
explains  that  an  eligible  employee  may 
take  no  more  than  26  workweeks  of 
military  caregiver  leave  in  any  “single 
12-month  period.”  This  section  also 
provides  that  the  26-workweek 
entitlement  is  to  be  applied  as  a  per- 
servicemember,  per-injury  entitlement, 
meaning  that  an  eligible  employee  may 
take  26  workweeks  of  leave  to  care  for 
one  covered  servicemember  in  a  “single 
12-month  period”  and  then  take  another 
26  workweeks  of  leave  in  a  different 


“single  12-month  period”  to  care  for 
another  covered  servicemember  or  to 
care  for  the  same  covered 
servicemember  with  a  subsequent 
serious  injury  or  illness.  The  final  rule 
provides  that  the  “single  12-month 
period”  begins  on  the  first  day  the 
eligible  employee  takes  military 
caregiver  leave  and  ends  12  months 
after  that  date,  and  explains  how  to 
calculate  an  einployee’s  FMLA  leave 
entitlement  during  this  “single  12- 
month  period”  when  an  employee 
requests  military  caregiver  leave  and 
leave  for  another  FMLA-qualifying 
reason.  Section  825.127(c)(4)  provides 
that  an  employer  should  designate  leave 
that  qualifies  as  both  military  caregiver 
leave  and  leave  taken  to  care  for  a 
family  member  with  a  serious  health 
condition  as  leave  to  care  for  a  covered 
servicemember  in  the  first  instance. 

Most  of  the  comments  received  agreed 
that  the  26-workweek  entitlement  for 
military  caregiver  leave  is  different  than 
the  12-workweek  entitlement  for  other 
FMLA-qualifying  reasons  in  that  the  26 
weeks  is  not  a  yearly  entitlement  that 
“renews”  each  year.  See,  e.g.,  The 
Southern  Company:  Catholic  Charities, 
Diocese  of  Metuchen;  Equal 
Employment  Advisory  Council;  and 
Colorado  Department  of  Personnel  & 
Administration.  A  majority  of  the 
comments  relied  on  the  clause  in 
section  585(a)(2)(B)(3)  of  the  NDAA  that 
military  caregiver  leave  “shall  only  be 
available  during  a  single  12-month 
period”  (29  U.S.C.  2612(a)(3))  as 
evidence  that  Congress  intended  the  26 
weeks  to  be  a  one-time  entitlement.  See, 
e.g.,  Society  for  Human  Resource 
Management;  Association  of  Corporate 
Counsel’s  Employment  and  Labor  Law 
Committee;  U.S.  Postal  Service;  Berens 
&  Tate.  Commenters  varied,  however,  on 
whether  this  “one-time  entitlement” 
would  nonetheless  allow  an  eligible 
employee  to  take  multiple  periods  of  26 
workweeks  of  leave  in  order  to  care  for 
different  covered  servicemembers  or  to 
care  for  a  single  servicemember  who 
suffers  multiple  serious  injuries  or 
illnesses. 

In  its  comments,  the  Society  for 
Human  Resource  Management 
contended  that  the  military  caregiver 
leave  must  be  a  “one-time  opportunity” 
because  the  sentence  restricting  leave  to 
“a  single  12-month  period”  would  not 
have  been  necessary  otherwise. 
Additionally,  this  commenter  pointed  to 
the  immediately  preceding  sentence  in 
the  statute  that  states  the  26  weeks  of 
leave  may  be  taken  “during  a  12-month 
period”  and  wrote;  “This  is  different 
from  regular  F'MLA  leave  which  may  be 
taken  ‘during  any  12-month  period’.  The 
u.se  of  the  word  *a’  as  oppo.sed  to.‘any’ 
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strongly  suggests  that  Congress  intended 
to  differentiate  caregiver  leave  from  all 
other  types  of  FMLA  leave  regarding  its 
availability.”  (Emphasis  in  original.) 

The  Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee 
also  argued  that  Congress  intended  the 
military  caregiver  leave  provisions  of 
the  NDAA  to  be  a  “one-time 
entitlement”  and  stated  that  “if  this  was 
not  the  intent,  Congress  would  not  have 
included  the  phrase  ‘single  twelve- 
month  period’  in  this  section.”  The  law 
firm  of  Berens  &  Tate  argued  that 
permitting  eligible  employees  to  take 
leave  in  separate  12-month  periods  for 
separate  covered  servicemembers  would 
have  a  “devastating”  impact  on 
employers  and  would  create  an 
“enormous  problem”  for  employers 
trying  to  staff  their  workforce,  especially 
during  times  of  war. 

On  the  other  hand,  comments 
submitted  on  behalf  of  Senator  Dodd 
and  Representative  Woolsey  et  al.  stated 
that  the  extension  of  FMLA  leave  for 
“those  caring  for  injured 
servicemembers  has  often  been  referred 
to  as  a  ‘one-time  entitlement’,  but  leave 
would  be  available  once  per 
servicemember,  per  injury.”  (Emphasis 
in  original.)  The  National  Partnership 
for  Women  &  Families,  in  joint 
comments  with  the  National  Military 
Family  Association,  and  a  few 
employers,  also  argued  that  the 
Department  should  permit  eligible 
employees  to  take  more  than  one  period 
of  military  caregiver  leave  if  such  leave 
was  needed  to  care  for  more  than  one 
covered  servicemember  with  a  serious 
injury  or  illness,  or  to  care  for  the  same 
covered  servicemember  who  sustains  a 
second  serious  injury  or  illness.  One 
such  commenter,  AT&T,  provided  the 
following  example: 

For  example,  if  the  service  member  is 
injured  and  requires  care  while  he/she 
recuperates,  the  family  member  would  be 
entitled  to  26  weeks  within  a  12-nionth 
period.  However,  after  recovery  if  the  service 
member  is  re-deployed  and  suffers  another 
injury,  assuming  it  occurs  after  the  previous 
12-month  period  had  expired,  the  family 
member  could  possibly  be  entitled  to  an 
additional  26  weeks  at  that  time. 

The  Department  agrees  that  the 
military  caregiver  leave  provisions, 
while  a  one-time  entitlement,  should  be 
applied  on  a  per-covered- 
servicemember,  per-injury  basis.  As  to 
the  per-servicemember  component,  the 
Department  agrees  with  the  law  firm  of 
Willcox  &  Savage  that  to  apply  the 
statute  otherwise  would  “negate  its 
central  purpose.”  The  Department 
believes  that  the  entitlement  should  also 
extend  per-injury  based  on  the  “reality,” 
as  noted  in  the  joint  comments  from  the 


National  Partnership  for  Women  & 
Families  and  the  National  Military 
Family  Association,  that 
servicemembers  are  injured  and  treated 
and  then  re-injured  again  on  active 
duty.  This  per  injury  entitlement  is 
limited  to  subsequent  serious  injuries 
and  illnesses.  This  means,  for  example, 
if  a  covered  servicemember  incurs  a 
serious  injury  or  illness  during  his  or 
her  first  deployment  and  then  incurs 
another  serious  injury  or  illness  during 
a  second  deployment,  an  eligible 
employee  would  be  entitled  to  two 
separate  26-workweek  entitlements 
during  separate  “single  12-month 
periods”  to  care  for  the  covered 
servicemember.  Alternatively,  if  the 
covered  servicemember  incurs  a  serious 
injury  or  illness  and  subsequently 
manifests  a  second  serious  injury  or 
illness  at  a  later  time,  an  eligible 
employee  would  be  entitled  to  an 
additional  26-workweek  entitlement  to 
care  for  the  covered  servicemember  in  a 
separate  “single  12-month  period.”  In 
each  of  these  examples,  in  order  for  the 
eligible  employee  to  receive  an 
additional  26-workweek  entitlement  for 
a  covered  servicemember’s  subsequent 
injury,  the  covered  servicemember  must 
still  be  a  member  of  the  Armed  Forces, 
or  the  National  Guard  or  Reserves, 
including  those  on  the  temporary 
disability  retired  list.  However,  the  per- 
injury  entitlement  does  not  mean  that 
an  eligible  employee  receives  multiple 
26-workweek  entitlements  for  multiple 
injuries  incurred  and  simultaneously 
manifested  by  a  covered  servicemember 
in  a  single  incident.  For  example,  if  a 
covered  servicemember  incurs  a  serious 
leg  injury  and  a  serious  arm  injury  in  an 
accident,  an  eligible  employee  would 
not  be  entitled  to  separate  26-workweek 
entitlements  for  each  serious  injury. 
Additionally,  if  a  covered 
servicemember  experiences  a  later 
aggravation  or  complication  of  his  or  her 
earlier  serious  injury  or  illness  for 
which  an  eligible  employee  took  26 
workweeks  of  leave,  the  employee 
would  not  be  entitled  to  an  additional 
26  workweeks  of  leave  for  the 
aggravation  or  complication  of  the 
initial  serious  injury  or  illness.  Finally, 
if  an  eligible  employee  is  caring  for  a 
covered  servicemember  whose  serious 
injury  or  illness  extends  beyond  the 
employee’s  26-workweek  leave 
entitlement,  the  employee  is  not  eligible 
for  an  additional  26-workweek 
entitlement  to  continue  to  care  for  the 
covered  servicemember.  The 
Department  notes,  however,  that  in  this 
situation  the  covered  servicemember’s 
other  eligible  family  members  could 
take  such  leave.  Additionally,  even  after 


an  employee  has  exhausted  his  or  her 
military  caregiver  leave  entitlement,  the 
employee  may  be  entitled  to  use  his  or 
her  normal  12-week  FMLA  leave 
entitlement  to  provide  care  to  the 
servicemember  due  to  the  same  injury 
or  illness.  The  Department  believes, 
given  the  reason  the  military  caregiver 
provision  was  enacted  we  must  capture 
those  instances,  hopefully  fare,  when 
such  circumstances  arise  to  ensure  leave 
to  care  for  these  servicemembers  is 
available  despite  the  burden  the  per- 
covered-servicemember,  per-injury 
interpretation  may  place  on  some 
employers.  The  Department  notes 
further  that  the  statute  and  thereby  the 
final  rule  provide  that  an  eligible 
employee  is  limited  to  no  more  than  26 
weeks  of  FMLA  leave  in  any  “single  12- 
month  period,”  even  where  such  leave 
is  requested  to  care  for  multiple 
servicemembers. 

A  number  of  commenters  asked  the 
Department  to  make  clear  that  an 
employee  cannot  “carry-over”  unused 
weeks  of  military  caregiver  leave  from 
one  12-month  period  to  another.  The 
Equal  Employment  Advisory  Council 
recommended  “that  the  regulations 
clarify  that  an  eligible  employee  who 
takes  leave  to  care  for  a  covered 
servicemember,  but  does  not  use  the 
entire  26-workweek  entitlement,  be 
required  to  forfeit  the  balance  of  his  or 
her  remaining  servicemember  leave 
entitlement  at  the  end  of  the  single  12- 
month  period.”  The  Colorado 
Department  of  Personnel  & 
Administration  also  recommended  that 
the  Department  make  “clear”  that  there 
is  no  “carryover”  of  the  leave  from  year 
to  year.  The  Department  agrees  with 
these  comments.  Therefore, 

§  825.127(c)(1)  of  the  final  rule  provides 
that  once  an  eligible  employee  begins 
taking  leave  to  care  for  a  covered 
servicemember  with  a  particular  serious 
injury  or  illness,  he  or  she  may  take  up 
to  26  workweeks  of  leave  during  the  12 
months  following  the  first  date  leave  is 
taken.  If  the  employee  does  not  use  his 
or  her  entire  entitlement  during  this 
“single  12-month  period,”  the 
remaining  workweeks  of  leave  are 
forfeited.  However,  because  the  final 
rule  also  permits  an  eligible  employee  to 
take  26  workweeks  of  leave  in  different 
“single  12-month  periods”  to  care  for 
multiple  servicemembers  or  to  care  for 
the  same  servicemember  with  a 
subsequent  serious  injury  or  illness,  this 
section  also  makes  clear  that  an 
employee  may  be  eligible  to  take 
additional  periods  of  26  workweeks  of 
leave  in  subsequent  “single  12-month 
periods”  if  the  leave  is  to  care  for  a 
different  covered  servicemember  or  to 
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care  for  the  same  servicemember  with  a 
subsequent  serious  injury  or  illness. 

In  the  NPRM,  the  Department  also 
sought  comment  on  how  the  ‘‘single  12- 
month  period”  should  be  measured  and 
whether  an  employer  should  be 
permitted  to  choose  a  method  for 
establishing  the  “single  12-month 
period,”  as  an  employer  is  able  to  do  for 
other  FMLA-qualifying  reasons.  The 
Department  also  sought  comment  on 
how  this  provision  should  be 
implemented  if  different  methods  are 
used  to  establish  the  12-month  period 
for  leave  taken  to  care  for  a  covered 
servicemember  versus  leave  for  other 
FMLA-qualifying  reasons.  Finally,  the 
Department  asked  for  comment  on  how 
an  employee’s  leave  entitlement  should 
be  calculated  when  an  employee  takes 
military  caregiver  leave  and  FMLA  leave 
for  other  qualifying  reasons  during  the 
“single  12-month  period”  used  for 
military  caregiver  leave. 

Section  825.127(c)(1)  of  the 
Department’s  final  regulations  states 
that  the  “single  12-month  period”  for 
military  caregiver  leave  begins  on  the 
first  day  the  eligible  employee  takes 
military  caregiver  leave  and  ends  12 
months  after  that  date,  regardless  of  the 
method  used  by  the  employer  to 
determine  the  emploj'ee’s  12  workweeks 
of  leave  entitlement  for  other  FMLA- 
qualifying  reasons.  This  section  further 
provides  that  an  eligible  employee  is 
entitled  to  a  combined  total  of  26 
workweeks  of  military  caregiver  leave 
and  leave  for  any  other  FMLA- 
qualifying  reason  in  a  “single  12-month 
period,”  provided  that  the  employee 
may  not  take  more  than  12  workweeks 
of  leave  for  any  other  FMLA-qualifying 
reason. 

A  majority  of  the  commenters  agreed 
that  an  employee’s  leave  balance  for 
military  caregiver  leave  should  be 
calculated  from  the  date  on  which  the 
eligible  employee  is  first  needed  to  care 
for  the  covered  servicemember  (i.e.,  the 
date  when  an  eligible  employee  first 
takes  leave).  Senator  Dodd  and 
Representative  Woolsey  et  al.  stated  that 
the  12-month  period  should  begin  when 
the  employee  “first  utilizes”  military 
family  leave,  “even  if’  the  employer 
establishes  the  12-month  period  for 
standard  FMLA  leave  on  a  different 
basis.  Similarly,  the  College  and 
University  Professional  Association  for 
Human  Resources  noted  that  unlike 
leave  for  other  FMLA-qualifying  reasons 
in  which  an  employer  may  choose  the 
type  of  leave  year,  there  “is  no  such 
flexibility”  with  respect  to  military 
caregiver  leave,  and  that  “[b]ecause 
such  leave  is  a  one-time  entitlement,  the 
leave  year  must  be  measured  forward 
from  the  first  day  of  leave.  This  is  the 


only  way  to  ensure  the  employee  may 
use  his  or  her  full  26  weeks.” 

However,  other  commenters  stated 
that  an  employer  should  be  able  to 
choose  the  12-month  period  for  this 
type  of  leave,  as  is  the  case  with  leave 
taken  for  other  FMLA  qualifying 
reasons.  The  City  of  Medford  (OR) 
commented  that  the  Department  should 
allow  an  employer  to  establish  the  12- 
month  period  “in  the  same  manner  that 
it  does  for  employees  currently  on 
FMLA  leave.”  Similarly,  the 
International  Franchise  Association 
stated  that  the  Department  “must  make 
it  clear”  that  an  employer  is  entitled  to 
apply  its  normal  12-month  period  in 
calculating  military  caregiver  leave. 

The  Department  has  determined  that 
the  most  appropriate  method  for 
establishing  the  “single  12-month 
period”  for  purposes  of  military 
caregiver  leave  is  a  period  that 
commences  on  the  date  an  employee 
first  takes  leave  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness.  Establishing  the  “single  12- 
month  period”  based  on  the  date  of  the 
covered  servicemember’s  injury  or 
illness  instead  of  from  the  employee’s 
first  leave  to  care  for  the  servicemember 
might  limit  the  employee’s  ability  to 
utilize  the  26-week  entitlement  because 
the  employee  may  not  commence  caring 
for  the  servicemember  until  a  much 
later  date.  Similarly,  applying  the 
employer’s  normal  FMLA  leave  year  to 
leave  to  care  for  a  covered 
servicemember  would  also  result  in 
employees  being  unable  to  utilize  their 
26-week  entitlement  if  the  employee’s 
first  use  of  leave  did  not  coincide  with 
the  commencement  of  the  employer’s 
FMLA  leave  year. 

In  choosing  this  method,  the 
Department  is  cognizant  of  the  concerns 
expressed  by  employers  and  human 
resource  professionals  regarding  the 
complexity  and  administrative  burden 
of  tracking  leave  under  two  different  12- 
month  leave  periods.  However,  the 
Department  does  not  believe  that  the 
potential  administrative  burden  caused 
by  a  relatively  short  period  of 
overlapping  12-month  periods 
outweighs  the  possibility  that  other 
approaches  might  diminish  an  eligible 
employee’s  entitlement  of  up  to  a  full  26 
weeks  of  military  caregiv^er  leave.  As  the 
law  firm  .Spencer  Fane  Britt  &  Browne 
noted,  an  employer  “will  only  face  such 
an  execution  challenge  for  a  period  of  a 
year  or  so  (or  until  there  is  no  overlap 
between  the  two  12-month  periods)  for 
each  employee  who  takes  (covered 
servicemember]  leave.”  The  Department 
realizes  that  under  the  per- 
servicemember,  per-injury 
interpretation,  it  is  possible  that  an 


eligible  employee  may  have  more  than 
one  entitlement  of  26  weeks  with  a 
single  employer.  However,  the 
Department  believes  these  occurrences 
will  be  rare  and  for  most  eligible 
employees  the  26  weeks  of  military 
caregiver  leave  will  be  a  one-time 
entitlement. 

A  number  of  commenters  asked  that 
the  Department  provide  examples  of 
how  employers  should  “reconcile”  the 
use  of  leave  to  care  for  a  covered 
servicemember  with  other  FMLA  leave 
if  two  different  leave  years  are  used.  The 
following  example  explains  how  an 
employer  would  calculate  an 
employee’s  entitlement  to  military 
caregiver  leave  when  it  utilizes  a 
calendar  year  method  for  other  FMLA 
qualifying  reasons: 

The  employer  uses  the  calendar  year 
method  (January  2009-December  2009)  for 
determining  an  employee’s  leave  balance  for 
FMLA  leave  taken  for  all  qualifying  reasons 
other  than  military  caregiver  leave.  An 
employee  first  takes  military  caregiver  leave 
in  June  2009.  Between  June  2009  and  June 
2010  (the  "single  12-month  period”  for 
military  caregiver  leave),  the  employee  can 
take  a  combined  total  of  26  workweeks  of 
leave,  including  up  to  12  weeks  for  any  other 
qualifying  FMLA  reason  if  he  has  not  yet 
taken  any  FMLA  leave  in  2009. 

If,  however,  the  employee  had  already 
taken  five  weeks  of  FMLA  leave  for  his  own 
serious  health  condition  when  he  began 
taking  military  caregiver  leave  in  June  2009, 
he  would  then  be  entitled  to  no  more  than 
seven  weeks  of  FMLA  leave  for  reasons  other 
than  to  care  for  a  covered  .servicemember 
during  the  remainder  of  the  2009  calendar 
year  (/.e.,  the  12  weeks  yearly  entitlement 
minus  the  five  weeks  already  taken). 

Although  his  entitlement  to  FMLA  leave  for 
reasons  other  than  military  caregiver  leave  is 
limited  by  his  prior  use  of  FMLA  leave 
during  the  calendar  year,  the  employee  is 
still  entitled  to  take  up  to  26  weeks  of  FMLA 
leave  to  care  for  a  covered  servicemember 
from  lune-December  2009. 

Beginning  in  January  2010.  the  employee  is 
entitled  to  an  additional  12  weeks  of  FMLA 
leave  for  reasons  other  than  to  care  for  a 
covered  servicemember.  If  the  employee 
takes  four  weeks  of  FMLA  leave  for  his  own 
serious  health  condition  in  January  2010,  this 
would  reduce  both  the  number  of  available 
weeks  of  FMLA  leave  remaining  in  calendar 
year  2010  {i.e.,  the  12  weeks  yearly 
entitlement  minus  the  four  weeks  already 
taken)  and  the  number  of  weeks  of  FMLA 
leave  available  for  either  military  caregiver 
leave  or  other  FMLA  qualifying  reasons 
during  the  “single  12-month  period”  of  June 
2009-June  2010. 

Once  the  employee  exhausts  his  or  her  26- 
workweek  entitlement,  he  or  she  may  not 
take  any  additional  FMLA  leave  for  any 
reason  until  the  “single  12-month  period” 
ends.  Thus,  for  example,  if  the  employee  took 
20  workweeks  of  military  caregiver  leave 
from  June-December  2009,  four  workweeks 
of  leave  in  January  2010  for  his  or  her  own 
serious  health  condition,  and  another  two 
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workweeks  of  military  caregiver  leave  in 
March  2010,  the  employee  will  have 
exhausted  his  or  her  26-workweek 
entitlement  for  the  “single  12-month  period” 
of  June  2009-June  2010.  While  the  employee 
would  still  have  eight  weeks  of  FMLA  leave 
available  in  calendar  year  2010,  the  employee 
could  not  take  such  leave  until  after  June 
2010,  when  the  “single  12-month  period” 
ends. 

Tlie  Department  also  sought  comment 
in  the  NPRM  on  how  to  designate  leave 
that  may  qualify  as  both  military 
caregiver  leave  and  leave  to  care  for  a 
spouse,  parent,  or  child  with  a  serious 
health  condition.  Specifically,  the 
Department  asked  whether  the  employer 
or  employee  should  be  able  to 
determine  how  such  leave  is  counted 
and  whether  such  leave  should  be 
subject  to  retroactive  designation  in  any 
circumstance. 

The  Department  has  decided  that  the 
same  designation  rules  should  apply  to 
leave  taken  to  care  for  a  covered 
servicemember  and  leave  taken  for  other 
FMLA-qualifying  reasons.  Section 
825.300(d)(1)  of  the  final  rule  provides 
that,  in  all  circumstances,  it  is  the 
employer’s  responsibility  to  designate 
leave,  paid  or  unpaid,  as  FMLA- 
qualifv'ing,  and  to  give  notice  of  the 
designation  to  the  employee.  The  final 
rule  extends  this  requirement,  as  well  as 
the  rules  regarding  retroactive 
designation,  to  the  designation  of 
military  caregiver  leave  in 
§  825.127(c)(4).  This  section  of  the  final 
rule  also  provides  that,  in  the  case  of 
leave  that  qualifies  as  both  military 
caregiver  leave  and  leave  to  care  for  a 
family  member  with  a  serious  health 
condition,  the  employer  must  designate 
such  leave  as  military  caregiver  leave  in 
the  first  instance. 

The  Department  received  a  multitude 
of  comments  addressing  the  initial 
designation  of  leave  that  may  qualify  as 
both  military  caregiver  leave  and  leave 
to  care  for  a  family  member  with  a 
.serious  health  condition.  Comments 
submitted  on  behalf  of  Senator  Dodd 
and  Repre.sentative  Woolsey  et  al.  .stated 
that  an  employee  should  have  the  right 
to  choose  w'hether  the  leave  counts  as 
leave  taken  to  care  for  a  family  member 
with  a  serious  health  condition  or 
military  caregiver  leave.  While  the 
Society  for  Human  Resource 
Management  argued  that  the  employee 
should  be  the  individual  who 
determines  whether  he  or  she  is 
applying  for  military  caregiver  leave  or 
leave  for  any  other  FMLA-qualifying 
reason,  to  “minimize  the  potential  for 
disputes,”  this  commenter  also  asked 
the  Department  to  require  an  employee 
to  specifically  apply  for  military 
caregiver  leave  through  the  use  of 


“specific  language.”  The  Association  of 
Corporate  Counsel’s  Employment  and 
Labor  Law  Committee  argued  that  when 
leave  may  count  as  either  military 
caregiver  leave  or  leave  taken  to  care  for 
a  spouse,  parent,  or  child  with  a  serious 
health  condition,  the  employer  should 
be  able  to  determine  how  much  leave 
should  be  designated,  “including 
allowing  the  two  types  of  leave  to  run 
concurrently.”  This  commenter  wrote 
that  if  this  approach  is  not  adopted,  the 
“default”  should  be  to  apply  the 
military  caregiver  leave  first.  The  law 
firm  Jackson  Lewis  also  believed  “the 
best  practical  solution”  is  to  apply 
military  caregiver  leave  first,  because 
“[o]therwise,  there  is  the  potential  for 
additional  admini.strative  uncertain[t]y 
in  what  is  already  a  confusing,  two  track 
time-table  for  calculating  the  different 
types  of  leave.”  The  National 
Partnership  for  Women  &  Families,  in 
joint  comments  with  the  National 
Military  Family  Association,  argued  that 
“[Ijeave  that  qualifies  under  both 
provisions  of  the  FMLA  should  count 
towards  both  leave  ceilings 
simultaneously;  if  retroactive 
designation  is  required  in  order  to 
accomplish  the  simultaneous  u.se  of 
leave,  retroactive  designation  should  be 
allowed.” 

The  Department  believes  that  in  the 
case  of  military  caregiver  leave,  as  with 
other  types  of  FMLA  leave,  it  is  the 
employer’s  responsibility  to  designate 
the  leave,  paid  or  unpaid,  as  FMLA- 
qualifying,  and  to  give  notice  of  the 
designation  to  the  employee.  For 
military  caregiver  leave  that  also 
qualifies  as  leave  taken  to  care  for  a 
family  member  with  a  serious  health 
condition,  the  final  rule  provides  that  an 
employer  must  designate  such  leave  as 
military  caregiver  leave  first.  The 
Department  believes  that  applying 
military  caregiver  leave  first  will  help  to 
alleviate  some  of  the  administrative 
issues  caused  by  the  running  of  the 
separate  “single  12-month  period”  for 
military  caregiver  leave.  The  final  ride 
also  prohibits  an  employer  from 
counting  leave  that  qualifies  as  both 
military  caregiver  leave  and  leave  to 
care  for  a  family  member  with  a  .serious 
health  condition  against  both  an 
employee’s  entitlement  to  26 
workweeks  of  military  caregiver  leave 
and  12  workweeks  of  leave  for  other 
qualifying  reasons.  The  Department  has 
taken  this  approach  because  designating 
and  counting  one  block  of  leave  against 
two  different  leave  entitlements  would 
impose  additional,  unnecessary  burdens 
on  employees.  For  example,  in  order  to 
appropriately  designate  such  leave  as 
both  military  caregiver  leave  and  leav^e 


/ 


taken  because  of  a  serious  health 
condition,  an  employee  might  be 
required  to  provide  two  separate 
certifications  when  taking  one  block  of 
leave. 

As  to  retroactive  designation  of  leave, 
the  majority  of  employers  and  employer 
groups  commented  that  the  Department 
should  allow  the  employer  to  change 
the  initial  designation  of  the  leave 
retroactively.  For  example,  the  Society 
for  Human  Resource  Management,  the 
National  Coalition  to  Protect  Family 
Leave,  and  Spencer  Fane  Britt  &  Browne 
argued  that  an  employer  should  be 
permitted,  but  not  required,  with  the 
consent  of  an  employee,  to  retroactively 
change  the  following:  (1)  A  military 
caregiver  leave  designation  to  another 
applicable  FMLA  leave  designation  if 
doing  so  would  be  more  favorable  to  the 
employee;  or  (2)  another  applicable 
FMLA  leave  designation  to  a  military 
caregiver  leave  designation  if  doing  so 
would  be  more  favorable  to  the 
employee.  A  few  commenters 
representing  employers,  however, 
expressed  concern  that  permitting 
retroactive  designation  could 
complicate  calculation  of  the  “single  12- 
month  period.”  For  example,  Jackson 
Lewis  noted  that  if  leave  is  retroactively 
designated  as  leave  for  a  serious  health 
condition  when  it  was  first  approved  as 
military  caregiver  leave,  it  is  unclear 
W'hether  the  “single  12-month  period” 
would  begin  on  the  date  the  leave  was 
first  designated  as  military  caregiver 
leave  or  w’hen  the  military  caregiver 
leave  is  set  to  begin.  Jackson  Lewis 
noted  that  the  same  problem  w'ould  be 
present  if  the  leave  w'as  first  designated 
as  leave  for  a  serious  health  condition 
and  then  later  designated  as  military 
caregiver  leave.  Finally,  comments 
submitted  on  behalf  of  Senator  Dodd 
and  Repre.sentative  Woolsey  et  al.  stated 
that  an  employee  should  have  the  right 
to  change  the  designation  retroactively. 

The  Department  believes  that  an 
employer  should  be  permitted  to 
retroactively  designate  military 
caregiver  leave  pursuant  to  §  825.301(d) 
in  the  same  situations  under  w'hich 
retroactive  designation  is  permitted  for 
other  types  of  FMLA  leave.  Given  the 
circumstances  surrounding  the  need  for 
military  caregiver  leave,  the  Department 
is  aware  that  an  employer  may  not  have 
enough  information  from  an  employee 
to  designate  leave  until  after  the  leave 
has  commenced  and/or  ascertain 
whether  the  leave  qualifies  as  military 
caregiver  leave  or  leave  for  a  family 
member  with  a  serious  health  condition 
under  the  FMLA.  At  the  same  time,  the 
Department  recognizes  the  comments 
submitted  by  Jackson  Lewis  and  the 
“complications”  that  could  ari.se  by  the 
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substitution  of  one  type  of  leave  for 
another  given  (he  “single  12-month 
period”  under  military  caregiver  leave 
and  the  Department’s  requirement  that 
this  period  be  measured  from  the  day 
the  employee  first  needs  leave — 
regardless  of  the  employer’s  normal  12- 
month  period  for  other  FMLA- 
qualihdng  leave.  Thus,  as  is  the  case  for 
other  types  of  FMLA  leave,  an  employer 
may  retroactively  designate  leave  as 
military  caregiver  leave  in  appropriate 
circumstances,  but  is  not  required  to  do 
so. 

The  Department  also  requested 
comments  on  the  NDAA  provisions 
permitting  an  employer  to  limit  the 
aggregate  amount  of  leave  to  which 
eligible  spouses  employed  by  the  same 
employer  may  be  entitled  in  some 
circumstances.  The  NDAA  provides  that 
a  husband  and  wife  employed  by  the 
same  employer  are  limited  to  a 
combined  total  of  26  workweeks  of 
leave  during  the  relevant  12-month 
period  if  the  leave  taken  is  to  care  for 
a  covered  servicemember  or  a 
combination  of  leave  taken  to  care  for  a 
covered  servicemember  and  leave  for 
the  birth  or  placement  of  a  healthy  child 
or  to  care  for  a  parent  with  a  serious 
health  condition.  Because  the  NDAA 
did  not  alter  the  existing  12-week 
limitation  that  applies  to  leave  taken  by 
spouses  employed  by  the  same 
employer  for  leave  taken  for  the  birth  or 
placement  of  a  healthy  child  or  to  care 
for  a  parent  with  a  serious  health 
condition,  the  Department  sought 
comment  on  how  this  new  limitation  on 
the  leave  entitlement  of  spouses 
employed  by  the  same  employer  would 
interact  with  the  existing  limitation, 
particularly  if  different  12-month 
periods  are  used  to  determine  eligibility 
for  leave  taken  to  care  for  a  covered 
servicemember  and  leave  for  other 
reasons.  The  Department  received  few 
comments  on  these  provisions  of  the 
NDAA. 

Section  825.127(d)  of  the  final  rule 
incorporates  the  NDAA’s  statutory 
limitation  on  the  amount  of  leave 
spouses  employed  by  the  same 
employer  may  take  during  the  "single 
12-month  period"  by  providing  that  a 
husband  and  wife  who  are  eligible  for 
FMLA  leave  and  are  employed  by  the 
same  covered  employer  may  be  limited 
to  a  combined  total  of  26  weeks  of  leave 
during  the  "single  12-month  period" 
described  in  §  827.127(c)  if  the  leave  is 
taken  for  birth  of  the  employee's  son  or 
daughter  or  to  care  for  the  healthy  child 
after  birth,  for  placement  of  a  healthy 
son  or  daughter  with  the  employee  for 
adoption  or  foster  care,  or  to  care  for  the 
child  after  placement,  to  care  for  the 
employee’s  parent  with  a  serious  health 


condition,  or  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness.  This  section  also  clarifies  that 
this  limitation — like  the  existing  12- 
week  limitation  on  leave  taken  by 
spouses  employed  by  the  same 
employer  for  other  FMLA  qualifying 
reasons — applies  even  though  the 
spouses  are  employed  at  two  different 
worksites  of  an  employer  located  more 
than  75  miles  from  each  other,  or  by  two 
different  operating  divisions  of  the  same 
company.  On  the  other  hand,  as  is  the 
case  for  the  existing  12-week  limitation, 
if  one  spouse  is  ineligible  for  FMLA 
leave,  the  other  spouse  would  be 
entitled  to  a  full  26  weeks  of  FMLA 
leave  to  care  for  a  covered 
servicemember. 

The  Department  is  aware  this 
approach  may  result  in  two  different  12- 
month  periods  being  used  to  calculate 
the  26-workweek  limitation  and  the  12- 
workweek  limitation,  and  that  in  some 
circumstances,  spouses  employed  by  the 
same  employer  may  be  eligible  to  take 
more  than  26  workweeks  of  FMLA  leave 
in  succession  as  a  result.  The 
Department  does  not  believe,  however, 
that  the  potential  administrative  burden 
caused  by  a  relatively  short  period  of 
ov^erlapping  12-month  periods 
outweighs  the  possibility  that  other 
approaches  might  diminish  the  spouses’ 
entitlement  to  up  to  a  combined  total  of 
26  workweeks  of  military  caregiver 
leave  and  their  entitlement  to  a 
combined  total  of  12  workweeks  of 
FMLA  leave  for  other  qualifying 
reasons. 

Subpart  B — Employee  Leave 
Entitlements  Under  the  Family  and 
Medical  Leave  Act 

Section  825.200  (Amount  of  Leave) 

Section  825.200  explains  the  basic 
leave  entitlement  provided  under  the 
Act,  and  provides  instructions  for  how 
to  determine  the  12-month  period 
during  which  the  FML.'\  leave 
entitlement  may  be  used,  and  how  to 
calculate  the  amount  of  leave  used. 
Eligible  employees  are  entitled  to  a  set 
number  of  "workweeks”  of  f'MLA  leave, 
and  an  employee's  normal  "workweek” 
prior  to  the  start  of  the  FMLA  leave  is 
the  basis  for  determining  how  much 
leave  an  employee  uses  when  taking 
leave  on  an  intermittent  or  reduced 
leave  schedule  basis. 

The  only  change  that  the  Department 
proposed  in  this  section  was  to  clarify 
how  to  count  holidays  in  cases  where  an 
employee  takes  leave  in  increments  of 
less  than  a  full  workweek.  Specifically, 
the  Department  proposed  to  clarifv  in 
§825.20()(f)  (§  825.200(h)  in  the  final 
rule)  that,  if  an  employee  needs  less 


than  a  full  week  of  FMLA  leave,  and  a 
holiday  falls  within  that  partial  week  of 
leave,  the  hours  that  the  employee  does 
not  work  on  the  holiday  cannot  be 
counted  against  the  employee’s  FMLA 
leave  entitlement  if  the  employee  would 
not  otherwise  have  been  required  to 
report  for  w'ork  on  that  day.  The 
Department  did  not  propose  any  change 
in  the  treatment  of  holidays  which 
occur  during  a  full  w’eek  of  FMLA  leave, 
and  which  are  counted  against  the 
employee’s  FMLA  entitlement.  This  is  a 
clarification  and  does  not  represent  a 
change  in  the  Department’s  enforcement 
position.  The  Department  has  adopted 
the  proposed  clarification. 

Many  commenters,  including  the 
National  Coalition  to  Protect  Family 
Leave  and  the  Chamber  of  Commerce  of 
the  United  States  of  America  (the 
“Chamber”),  supported  the  proposed 
clarification  of  the  treatment  of  holidays 
falling  during  a  partial  week  of  FMLA 
leave  as  appropriate  and  in.structive.  See 
also  Hewitt  Associates;  National 
Business  Group  on  Health:  American 
Association  of  Occupational  Health 
Nurses:  City  of  Medford  (OR).  The  AFL- 
CIO  also  supported  the  proposed 
clarification  as  consistent  with  the 
statutory  mandate  to  count  “only  the 
leave  actually  taken.”  See  29  U.S.C. 
2612(b)(1).  However,  the  AFL-CIO  and 
other  groups,  such  as  the  National 
Partnership  for  Women  &  Families, 
opposed  the  continuation  of  the  current 
rule  that  holidays  are  counted  against  an 
employee’s  FMLA  entitlement  when 
they  fall  within  full  workweeks  of  leave, 
asserting  that  it  is  inconsistent  with  the 
method  of  counting  holidays  when  less 
than  a  full  week  of  leave  is  used.  See 
also  National  Treasury  Employees 
Union.  In  these  commenters’  view, 
holidays  should  never  be  counted 
because  employees  are  not  required  to 
be  at  work  on  those  days,  and  therefore 
should  not  have  to  use  FMLA  leave. 

Other  commenters  argued  that 
holidays  should  count  against  an 
employee’s  FMLA  entitlement  even 
when  less  than  a  full  week  of  leave  is 
used.  For  example,  the  Equal 
Employment  Advisory  Council  oppo.sed 
the  proposed  change  as  administratively 
burdensome  and  vulnerable  to 
employee  abuse,  and  recommended 
instead  that  holidays  which  fall  during 
a  partial  week  of  leave  be  charged  as 
FMLA  leave  when  the  employee  has 
taken  FMLA  leave  on  the  days  before 
and  after  the  holiday.  Jackson  Lewis 
suggested  that  employees  be  charged 
FMLA  leave  for  all  holidays,  regardless 
of  when  they  fall,  and  that  employees 
should  have  to  provide  medical 
evidence  of  health  on  the  holiday  if  they 
do  not  want  the  day  charged  as  FMLA 
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leave.  Burr  &  Forman  argued  that  the 
proposed  rule  makes  leave  calculation 
unnecessarily  more  complex  hy 
excluding  such  holidays,  especially  for 
employers  who  have  “holiday 
shutdowns,”  and  could  result  in 
arbitrarily  allowing  some  employees  a 
greater  length  of  time  in  which  to  take 
intermittent  leave.  See  also  Illinois 
Credit  Union  League. 

The  Department  acknowledges 
employer  concerns  regarding  not 
counting  holidays  against  the  FMLA 
entitlement  when  FMLA  leave  is  taken 
in  less  than  a  full  workweek,  but 
believes  that  the  proposed  clarification 
is  consistent  with  the  statutory  intent 
that  leave  be  measured  in  terms  of  “a 
total  of  12  workweeks  of  leave”  but  that 
it  may  also  be  taken  “intermittently  or 
on  a  reduced  leave  .schedule”  when 
medically  necessary  or  by  agreement. 
See  29  U.S.C.  2612(a),  (b)(1).  Holidays 
regularly  occur  during  normal 
workweeks,  and  should  be  counted 
when  they  fall  within  weekly  blocks  of 
leave.  On  the  other  hand,  the 
Department  believes  that  where  leave  is 
taken  in  less  than  a  full  workweek,  the 
employee's  FMLA  leave  entitlement 
should  only  be  diminished  by  the 
amount  of  leave  actually  taken.  The 
Department  believes  that  maintaining 
the  existing  rule,  together  with  the 
proposed  clarification,  is  the  most 
reasonable  and  practical  approach. 

The  Department  made  one  additional 
change  to  §  825.2()0(c)  of  the  final 
regulation  in  response  to  a  request  by 
Hewitt  Associates  to  provide  additional 
examples  of  how  to  calculate  an 
employee’s  leave  entitlement  when  the 
employer  uses  the  “rolling  backward 
leave  year,”  as  permitted  by 
§  82.5.200(b)(4).  The  Department  agrees 
that  additional  explanation  of  this 
method  of  calculating  the  leave  year 
would  be  helpful,  and  has  therefore 
expanded  the  example  currently  found 
in  §  825.200(c).  Moreover,  an  additional 
example  of  the  “rolling  leave  year” 
calculation  can  be  found  in  Wage  and 
Hour  Opinion  Letter  No.  FMLA-2005- 
3- A  (Nov.  17,  2005). 

The  Department  also  made  a  number 
of  changes  to  §  825.200  in  the  final  rule 
to  reflect  the  new  military  family  leave 
provisions.  Paragraph  (a)  is  amended  to 
make  clear  that  the  12  workweeks  of 
FMLA  leave  entitlement  does  not  apply 
to  military  caregiver  leave,  for  which  26 
workweeks  of  leave  in  a  "single  12- 
month  period”  may  be  taken.  A  new 
§  825.200(a)(5)  is  added  to  include 
qualifying  exigency  leave  in  the  list  of 
qualifying  reasons  for  leave  limited  to  a 
total  of  12  workweeks.  In  addition,  a 
new  paragraph  (f)  is  added  to  explain 
and  detail  the  amount  of  time  available 


under  the  military  caregiver  leave 
entitlement,  specifically  that  an  eligible 
employee’s  leave  entitlement  is  limited 
to  a  total  of  26  workweeks  of  leave 
during  a  “single  12-month  period”  to 
care  for  a  covered  servicemember  with 
a  serious  injury  or  illness.  Lastly,  a  new 
paragraph  (g)  is  added  to  explain  the 
limitations  on  the  total  amount  of  leave 
that  can  be  taken  during  the  “single  12- 
month  period”  de.scribed  in  paragraph 

(f). 

Section  825.201  (Leave  To  Care  for  a 
Parent) 

The  Department  proposed  to 
reorganize  this  and  other  sections  in 
order  to  make  the  regulations  more  clear 
and  accessible.  The  text  of  current 
§  825.201,  which  covers  when  leave  for 
the  birth  or  placement  for  adoption  or 
foster  care  of  a  child  must  conclude,  has 
been  incorporated  into  new  §§825.120 
and  825.121,  as  discussed  above. 
Proposed  §825.201  now  covers  only 
leave  taken  to  care  for  a  parent,  and 
highlights  the  statutory  limitations  on 
taking  such  leave  in  situations  when 
both  a  husband  and  wife  work  for  the 
same  employer  and  seek  leave  to  be 
with  a  healthy  child  following  a  birth  or 
placement  for  adoption  or  foster  care,  or 
to  care  for  a  parent  with  a  serious  health 
condition,  which  were  previously  set 
forth  in  §825.202.  The  final  rule  adopts 
the  proposed  changes. 

The  Department  received  very  few 
comments  on  this  section,  and  none 
opposed  the  proposed  reorganization. 
Those  comments  that  the  Department 
did  receive  concerned  issues 
specifically  addre.s.sed  by  the  statute. 

For  example,  Hewitt  Associates 
requested  that  the  Department  provide 
additional  explanation  regarding  the 
“same  employer”  limitation  when  a 
husband  and  wife  both  seek  leave  to 
care  for  a  parent.  Southwest  Airlines 
requested  that  the  Department  extend 
the  "same  employer”  limitation  to 
unmarried  couples,  not  just  to  spouses. 
The  Department  notes  that  the  effect  of 
the  restrictions  on  FMLA  leave  for 
spouses  employed  by  the  same 
employer  are  determined  case-by-case 
and  the  restrictions  themselves  are 
statutory  and  beyond  the  Department's 
authority  to  alter.  See  29  U.S.C.  2612(f). 
The  final  rule  also  includes  a  cross- 
reference  to  §  825.127(d).  which 
addresses  the  spousal  limitation  for 
military  caregiver  leave. 

Section  825.202  (Intermittent  Leave  or 
Reduced  Leave  Schedule) 

The  Department  proposed  to 
reorganize  this  and  other  .sections  in 
order  to  make  the  regulations  more  clear 
and  accessible,  but  did  not  propose 


significant  changes  to  the  substance.  We 
proposed  to  consolidate  leave 
provisions  relating  to  intermittent  or 
reduced  schedule  leave  in  cases  of 
medical  necessity  and  for  the  birth  or 
placement  of  a  child  into  a  new 
§825.202  (from  current  §§825.203  and 
825.117),  and  to  shift  issues  of 
scheduling,  counting,  and  certification 
requirements  for  such  leave  into  other 
sections,  with  appropriate  cross- 
references.  See  proposed  §825.120 
(Leave  for  pregnancy  or  birth),  §  825.121 
(Leave  for  adoption  or  foster  care), 

§  825.203  (Scheduling  of  intermittent  or 
reduced  schedule  leave),  §  825.205 
(Increments  of  leave  for  intermittent  or 
reduced  schedule  leave),  and  §  825.306 
(Content  of  medical  certification).  The 
NPRM  also  proposed  to  move  language 
from  current  §  825.203(b)  governing  the 
use  of  intermittent  or  reduced  schedule 
leave  after  the  birth,  adoption,  or 
placement  of  a  child,  to  proposed 
§  815.202(c),  entitled  “Birth  or 
placement,”  together  with  cross- 
references  to  proposed  §§825.120  and 
825.121,  which  also  deal  with 
pregnancy,  birth,  adoption,  and  foster 
care  placement.  Finally,  we  proposed 
adding  the  subheadings  “Definition.” 
“Medical  necessity,”  and  "Birth  or 
placement”  to  §  825.202(a).  (b),  and  (c). 
respectively.  The  final  rule  adopts 
§  825.202  as  proposed,  with  two  minor 
changes  to  §  825.202(b).  The  final  rule 
also  incorporates  appropriate  references 
to  military'  caregiver  leave  and  includes 
a  new  paragraph  (d)  providing  for 
intermittent  or  reduced  schedule  leave 
for  a  qualifving  exigency. 

Proposed  §  825.202(b)  defines 
“medical  necessity”  for  intermittent 
leave,  combining  existing  language  from 
current  §825.117  and  illustrations  from 
current  §  825.203(c).  It  also  includes  a 
cros,s-reference  to  proposed  §  825.306, 
which  explains  what  constitutes 
sufficient  information  cn  the  medical 
certification  form.  As  noted  above,  mo.st 
commenters  generally  supported  the 
reorganization  of  the  regulations.  The 
Equal  Employment  Advisory  Council 
also  noted  that  the  reorganization  served 
as  a  “clarification  of  threshold 
requirements”  for  intermittent  leave. 

The  Department  has  adopted  the 
proposed  changes. 

In  addition  to  the  changes  proposed 
in  the  NPRM,  the  Department  has 
determined  that  the  parenthetical 
phrase  in  the  first  sentence  of  proposed 
§  825.202(b)  “(as  distinguished  from 
voluntary  treatments  and  procedures)” 
is  confusing  and  unnecessary,  and 
therefore  has  deleted  it  from  the  final 
rule.  Under  the  FMLA,  it  is  a  threshold 
requirement  that  there  be  a  medical 
need  for  leave  due  to  a  serious  health 
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condition,  regardless  of  whether  the 
underlying  medical  procedure  was 
viewed  as  “voluntary”  or  “required.” 
Other  language  regarding 
“voluntariness”  was  initially  included 
in  the  definition  of  “serious  health 
condition”  in  the  Interim  Final  Rule 
published  in  1993,  .58  FR  31794,  31817 
(June  4,  1993),  but  was  deleted  from  the 
Final  Regulations  issued  in  1995.  As  the 
Department  explained  at  that  time, 

“[t]he  term  ‘voluntary’  was  considered 
inappropriate  because  all  treatments 
and  surgerv  are  voluntary.”  60  FR  2180, 
2195  (Jan.  6,  1995). 

The  Department  has  also  adopted  the 
suggestion  of  two  commenters,  the 
Society  for  Human  Resource 
Management  and  the  National  Coalition 
to  Protect  Family  Leave,  to  modify  the 
third  sentence  of  §  825.202(b). 
Specifically,  both  groups  suggested  that 
the  Department  delete  the  word 
“related”  from  the  phrase  “treatment  of 
a  related  serious  health  condition,” 
which  they  viewed  as  unnecessary  and 
potentially  problematic.  The 
Department  agrees  and  has  made  the 
proposed  change.  Both  groups  aJso 
suggested  that  the  Department  delete  the 
“recovery”  clause  at  the  end  of  the  same 
sentence,  since  “recovery”  is  already 
included  elsewhere  as  part  of  the 
definition  of  “incapacity”  in  propo.sed 
§  825.113(b).  The  Department  declines 
to  make  this  change,  since  the  language 
simply  carries  forward  existing  rights 
and  criteria  for  using  intermittent  or 
reduced  schedule  leave  (from  current 
regulatory  text  at  §  825.203(c))  and 
appears  to  be  clear  and  well-understood 
by  all  parties. 

Lastly,  a  new  paragraph  (d)  is  added 
to  the  final  rule  to  address  intermittent 
or  reduced  schedule  leave  for  qualifying 
exigency  leave. 

Section  825.203  (Scheduling  of 
Intermittent  or  Reduced  Schedule 
Leave) 

In  addition  to  reorganizing  this 
section  as  noted  above,  the  Department 
proposed  in  the  NPRM  to  clarify  that 
employees  who  take  intermittent  leave 
for  planned  medical  treatment  when 
medically  necessary  have  a  statutory 
obligation  to  make  a  “reasonable  effort” 
to  schedule  such  treatment  so  as  not  to 
disrupt  unduly  the  employer's 
operations.  Section  825.117  of  the 
current  regulations  requires  merely  that 
“[e]mployees  needing  intermittent 
FMLA  leave  or  leave  on  a  reduced  leave 
schedule  must  attempt  to  schedule  their 
leave  so  as  not  to  disrupt  the  employer’s 
operations,”  which  the  Department 
believes  does  not  fully  describe  the 
employee’s  obligation  under  the  law. 

See  29  U.S.C.  2612(e)(2)  (requiring  that 


employees  who  need  foreseeable  leave 
for  planned  medical  treatment  must 
“make  a  reasonable  effort  to  schedule 
the  treatment  so  as  not  to  disrupt 
unduly  the  operations  of  the 
employer”).  "The  Department  has 
adopted  the  proposed  change.  See  also 
§  825.302(e). 

Most  commenters  welcomed  this 
clarification.  See  National  Coalition  to 
Protect  Family  Leave;  TOC  Management 
Services;  American  Foundry  Society; 
National  Association  of  Wholesaler- 
Distributors.  The  National  Association 
of  Wholesaler-Distributors  commented 
that  the  proposal  “accurately 
implements  the  language  of  the  FMLA 
and  clarifies  that  an  employee  who 
needs  intermittent  or  reduced  schedule 
leave  for  planned  medical  treatment 
must  make  a  ‘reasonable  effort’  to 
schedule  the  leave  so  that  the  leave  does 
not  unduly  disrupt  the  employer’s 
business.”  Some  commenters,  such  as 
the  Equal  Employment  Advisory 
Council  and  Hewitt  Associates,  asked 
the  Department  to  provide  a  definition 
.  of  “reasonable  effort.”  The  Equal 
Employment  Advisory  Council 
suggested,  for  example,  that  an 
employee  be  required  to  prove  that  a 
doctor’s  office  is  not  open  on  Saturday 
in  order  to  justify  a  weekday  doctor 
visit.  Jackson  Lewis  asked  for  “a  vehicle 
to  hold  employees  accountable”  for 
meeting  their  obligations  in  this  regard. 

The  Department  believes  that  the 
statutory  .standard  “reasonable  effort” 
does  not  require  further  definition.  In 
general,  employees  must  try  to  arrange 
treatment  on  a  schedule  that 
accommodates  the  employer’s  needs, 
but  such  treatment  schedules  may  not 
always  be  possible,  depending  on  the 
nature  of  the  employee’s  medical 
condition,  the  urgency,  nature,  and 
extent  of  the  planned  treatment,  and  the 
length  of  the  recovery  time  needed.  The 
scheduling  of  planned  medical 
treatment  is  ultimately  a  medical 
determination  within  the  purview  of  the 
health  care  provider.  While  the 
employee  must  make  a  reasonable  effort 
in  scheduling  the  leave,  if  the  health 
care  provider  determines  that  there  is  a 
medical  necessity  for  a  particular 
treatment  time,  the  medical 
determination  prevails.  If  it  is  just  a 
matter  of  scheduling  convenience  for 
the  employee,  the  employee  must  make 
a  reasonable  effort  not  to  disrupt  unduly 
the  employer’s  business  operations. 

Section  825.204  (Transfer  of  an 
Employee  to  an  Alternative  Position 
During  Intermittent  Leave  or- Reduced 
Schedule  Leave) 

Section  825.204  explains  when  an 
employer  may  transfer  an  employee  to 


an  alternative  position  in  order  to 
accommodate  intermittent  leave  or  a 
reduced  leave  schedule.  The  NPRM 
proposed  no  substantive  changes  in  this 
section,  but  added  subheadings  of  (a) 
“Transfer,”  (b)  “Compliance,”  (c) 
“Equivalent  pay  and  benefits,”  (d) 
“Employer  limitations,”  and  (e) 
“Reinstatement  of  employee”  for  clarity. 
The  Department  also  solicited 
comments  on  whether  this  regulatory 
provision  should  be  changed  and,  if  so, 
how,  noting  that  many  commenters  who 
responded  to  the  December  2006  RFl 
wanted  the  option  to  transfer  or 
otherwise  alter  the  duties  of  employees 
using  unscheduled  or  unforeseeable 
intermittent  leave,  in  addition  to  those 
who  request  foreseeable  leave  for 
planned  medical  treatment.  See  72  FR 
35608  (June  28,  2007). 

A  significant  number  of  commenters 
representing  employers,  including  the 
Equal  Employment  Advisory  Council, 
the  National  Coalition  to  Protect  Family 
Leave,  and  the  Society  for  Human 
Resource  Management,  supported 
allowing  employers  to  transfer 
employees  who  take  any  intermittent 
leave,  regardless  of  the  purpose  or 
foreseeability  of  the  need  for  leave.  See 
also  TOC  Management  Services;  Food 
Marketing  Institute;  National  Retail 
Federation;  Metropolitan  Transportation 
Authority  (NY);  Spencer  Fane  Britt  & 
Browne.  These  commenters  argued  that 
some  employees  are  frequently  absent 
on  short  notice,  which  the  commenters 
claimed  can  be  disruptive  and  can  make 
scheduling  extremely  difficult,  and 
contended  that  their  ability  to  manage 
these  absences  would  be  enhanced  if 
they  could  transfer  such  employees.  The 
Association  of  American  Railroads 
argued  that  “unforeseeable  use  of 
intermittent  leave  is,  if  anything,  a  more 
appropriate  circumstance  for  transfer  or 
reassignment  because  unforeseeable 
absences  may  undermine  the  employer’s 
ability  to  carry  out  its  business.”  The 
U.S.  Postal  Service  contended  that 
Congress  did  not  intend  to  permit 
unforeseeable  intermittent  leave  for 
chronic  conditions,  and  that  employers 
should  be  free  to  transfer  employees 
who  frequently  use  unscheduled, 
intermittent  leave,  in  addition  to  those 
who  seek  foreseeable  leave  for  planned 
medical  treatment  as  provided  in  the 
.statute. 

Commenters  representing  employees 
and  employee  groups  were  uniformly 
opposed  to  any  expansion  of  the 
employer’s  right  to  transfer  employees 
who  take  intermittent  FMLA  leave  for 
reasons  other  than  planned  medical 
treatment.  See,  e.g.,  Communications 
Workers  of  America;  National 
Federation  of  Federal  Employees;  and 
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National  Partnership  for  Women  & 
Families.  The  AFL-CIO  contended  that 
such  a  change  would  run  contrary  to  the 
plain  language  of  the  statute,  which 
expressly  permits  transfers  in  cases  of 
intermittent  or  reduced  schedule  leave 
“that  is  foreseeable  based  on  planned 
medical  treatment.”  29  U.S.C. 

2612(b)(2).  The  AFL-CIQ  asserted  that 
this  implies  a  prohibition  on  transfers  in 
any  other  situation.  The  National 
Treasury  Employees  Union  agreed, 
contending  that  the  Department  is 
without  authority  to  expand  this 
provision  since  Congress  itself 
determined  the  scope  of  the  transfer 
option  and  chose  to  limit  it  to  cases 
involving  “planned  medical  treatment.” 

The  AFL-^IO  and  the  National 
Partnership  for  Women  &  Families  both 
argued  that  the  distinction  also  makes 
sense  from  a  policy  standpoint,  since  an 
employer  would  be  able  to  plan  for  an 
employee’s  absences  due  to  planned 
medical  treatment,  but  would  be  unable 
to  do  so  where  an  employee  needs 
unforeseeable  intermittent  leave.  Both 
the  AFL-CIO  and  the  Communications 
Workers  of  America  also  expressed 
concern  that  allowing  employers  to 
transfer  employees  in  such  situations 
might  increase  the  possibility  of 
retaliation  by  employers. 

The  Department  believes  that  by 
expressly  permitting  transfers  in  cases 
of  intermittent  or  reduced  schedule 
leave  “that  is  foreseeable  based  on 
planned  medical  treatment,”  29  U.S.C. 
2612(b)(2),  the  statutory  language 
strongly  suggests  that  this  is  the  only 
situation  w’here  such  transfers  are 
allowed.  Additionally,  the  statute 
clearly  requires  that  such  transfers  be 
temporary  in  nature,  and  that  the 
employee  be  reinstated  to  the  original 
position  upon  completion  of  the 
recurring  leave  period.  See  29  U.S.C. 
2612(b)(2).  2614(a)(1).  The  Department 
acknowledges  that  this  standard  may 
seem  to  discount  the  fact  that  some 
employees  may  take  intermittent  leave 
regidarly,  frequently,  and  predictably — 
even  if  unforeseeahly — and  do  so  on  the 
advice  or  recommendation  from  their 
physician,  which  some  would  argue  is 
akin  to  planned  medical  treatment.  See 
Report  on  the  Department  of  Labor’s 
Request  for  Information,  Chapters  1\L 
VIII,  and  XI,  72  FR  at  33571,  35608,  and 
35619  (June  28,  2007).  While  this  may 
be  the  ca.se,  the  Department  finds  no 
statutory  basis  to  permit  transfers  to  an 
alternative  position  for  those  taking 
unscheduled  or  unforeseeable 
intermittent  leave.  Accordingly,  the 
Department  declines  to  expand  the 
situations  in  which  an  employer  may 
temporarily  transfer  an  employee  to  an 
alternative  position. 


Section  825.205  (Increments  of  FMLA 
Leave  for  Intermittent  or  Reduced 
Schedule  Leave) 

Section  825.205  explains  how  to 
count  increments  of  leave  in  cases  of 
intermittent  or  reduced  schedule  leave. 
The  Department  did  not  propose  any 
substantive  changes  to  this  section,  but 
did  propose  to  move  language  from 
current  §  825.203(d)  to  paragraph  (a)  of 
this  section,  and  to  add  the  title 
“Minimum  increment.”  It  akso  proposed 
to  renumber  current  paragraphs  (b) 
through  (d)  as  §  825.205(b)(1),  (2),  and 
(3)  for  purposes  of  clarity,  and  to  add 
the  title  “Calculation  of  leave”  to 
paragraph  (b),  but  did  not  propose  any 
changes  to  the  text  of  those  sections. 

The  preamble  to  the  NPRM  discussed 
the  extensive  comments  the  Department 
had  received  in  response  to  the  Request 
for  Information  “expressing  concerns 
about  the  size  of  the  increments  of 
intermittent  leave  that  may  be  taken;” 
the  impacts  of  the  use  of  unscheduled 
intermittent  leave,  particularly  on  time- 
sensitive  business  models:  the  many 
suggestions  to  the  record  to  allow 
employers  to  require  that  intermittent 
leave  be  taken  in  greater  increments 
(e.g.,  two  or  four  hour  blocks,  or  one  day 
or  one  week  blocks)  and  conversely,  the 
commenters  who  defended  the  current 
rule  on  minimum  increments  of  leave. 
The  preamble  to  the  NPRM  also 
requested  comment  on  whether  to  create 
an  exception  to  the  minimum  increment 
rule  in  situations  where  physical 
impossibility  prevents  an  employee 
from  commencing  work  mid-way 
through  a  shift,  and  asked  for  comment 
on  whether  and  how  to  clarify  the 
application  of  FMLA  leave  to  overtime 
hours.  The  final  rule  incorporates  the 
proposed  changes  with  additional 
clarifications,  as  well  as  new  language 
addressing  physical  impossibility, 
calculation  of  leave,  overtime,  and  a 
cross-reference  to  the  special  rules  for 
intermittent  or  reduced  schedule  leave 
taken  by  employees  of  schools,  as 
described  in  more  detail  below. 

Paragraph  (a)  of  proposed  §  825.205 
set  forth  the  general  rule  from  current 
§  825.203(d)  that  employers  may 
account  for  intermittent  or  reduced 
schedule  leave  in  the  smallest 
increments  used  by  their  payroll 
systems  to  account  for  absences  or  use 
of  leave,  so  long  as  it  is  one  hour  or  less. 
The  Department  again  received  many 
comments  from  employers  expressing 
their  concerns  about  the  size  of 
increments  of  intermittent  leave  that 
may  be  taken,  especially  when  such 
leave  is  unforeseeable.  At  the  same  time, 
we  also  received  many  comments  from 
employees  stressing  the  importance  of 


their  ability  to  take  such  leave  in  small 
amounts  of  time  when  suffering  from 
serious  health  conditions,  or  when 
caring  for  family  members  with  serious 
health  conditions. 

Employers  and  their  representatives 
argued  that  it  was  difficult  to  manage 
their  workforce  needs  adequately  when 
employees  were  permitted  to  take  very 
small  amounts  of  leave  (e.g..  in 
minutes),  when  they  may  have  policies 
for  the  use  of  other  forms  of  leave  in 
larger  increments,  especially  when  other 
employees  were  required  to  fill  in  for 
those  who  were  absent,  and  that  larger 
increments  of  leave  would  reduce  the 
current  administrative  and  staffing 
burdens  placed  on  employers.  See,  e.g.. 
National  Association  of  Manufacturers: 
Domtar  Paper  Company:  Society  for 
Human  Resource  Management:  National 
Newspaper  Association;  and  Food 
Marketing  Institute.  Both  the  Equal 
Employment  Advisory  Council  and  the 
Chamber  cited  members  who  track  leave 
in  increments  as  small  as  six  minutes, 
which  they  contend  is  especially  - 
difficult  for  FMLA  administration.  The 
National  Coalition  to  Protect  Family 
Leave  asserted  that  the  current 
regulation  penalizes  employers  with 
sophi.sticated  payroll  systems  capable  of 
tracking  the  increments  of  leave  down 
to  one  minute.  The  Chamber  argued  that 
increasing  the  minimum  increment 
would  greatly  ease  recordkeeping 
burdens  on  employers,  reduce  the 
opportunity  for  abuse  of  FMLA  leave, 
and  improve  predictability  for 
employers.  The  National  A.ssociation  of 
Manufacturers  stated  that  a  larger 
increment  would  lower  the  incidence  of 
what  it  believes  to  be  employees 
improperly  using  FMLA  leave  to  cover 
late  arrivals.  These  employers  argued 
strongly  that  the  minimum  increment 
should  be  enlarged,  and  suggested 
various  minimums  ranging  from  two 
hours  to  four  hours  or  a  half  day.  See, 
e.g.,  the  Chamber  (half  day  or  1  hour): 
Equal  Employment  Advisory  Council 
(half  day);  National  Association  of 
Manufacturers  (four-hour  or  two-hour 
increments):  Domtar  Paper  Company 
(four  hours);  Society  for  Human 
Resource  Management  (half  day  or  two 
hours);  National  Coalition  to  Protect 
Family  Leave  (same).  Indeed,  the  Delphi 
Corporation  pointed  out  that  an 
employee  could  use  FMLA  leave  to 
cover  late  arrivals  of  almost  two  hours 
per  day,  every  day,  without  ever 
exhausting  the  employee’s  annual  leave 
entitlement.  The  Equal  Employment 
Advisory  Council  similarly  noted  that  . 
“[a]n  employee  in  fact  could  take  one 
day  off  a  week  as  intermittent  leave  and 
still  have  plenty  of  FMLA  leave  left  at 
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the  end  of  the  year.”  Finally,  some 
commenters  sought  clarification  of  the 
“one  hour  or  less”  language  in  both  the 
current  and  proposed  regulation.  The 
National  Coalition  to  Protect  Family 
Leave  requested  that  the  Department 
clarify  that  “in  all  cases,  regardless  of  an 
employer’s  payroll  system”  an  employer 
may  track  leave  in  increments  of  “at 
least  an  hour.”  The  National  Coalition 
believed  it  is  “arbitrary”  to  require 
employers  to  track  leave  in  the  smallest 
increments  that  its  payroll  system  tracks 
when  that  system  may  not  be  used  to 
track  FMLA  or  other  leave  usage.  They 
noted  that  the  current  requirement  by 
the  Department  penalizes  employers 
who  have  more  sophisticated  payroll 
systems  that  can  track  payroll  in 
increments  as  small  as  one  minute,  as 
compared  to  employers  who  do  not  use 
such  systems. 

By  contra.st.  employee  organizations 
opposed  any  increase  in  the  increment 
of  intermittent  leave,  arguing  that  it . 
would  harm  employees  by  forcing  them 
to  take  more  leave  than  is  medically 
necessary  and  would  unfairly  diminish 
their  FMLA  entitlement.  See,  e.g.. 
National  Partnership  for  Women  & 
Families:  American  As.sociation  of 
University  Women;  AFL-CIO;  American 
Association  of  Occupational  Health 
Nurses.  9to5  cited  the  example  of  an 
employee  using  intermittent  FMLA 
leave  in  two-hour  increments  to  take  her 
daughter  to  cancer  treatments,  and 
contended  that  requiring  such  an 
employee  to  use  leave  in  half-day  or 
larger  increments  would  unnecessarily 
diminish  her  f'MLA  entitlement.  They 
also  asserted  that  the  longer  absences 
might  be  even  more  disruptiv'e  to  the 
workplace  than  shorter  ones.  The 
Communications  Workers  of  America 
argued  that  employers  are  not  burdened 
by  being  required  to  account  for  FMLA 
leave  in  the  same  increment  used  for 
other  absences,  but  that  employees 
would  be  burdened  by  increasing  the 
increment  of  intermittent  leave. 

The  Department  has  carefully 
considered  all  comments  on  this  issue, 
and  has  decided  to  adopt  §  825.2().‘5  as 
proposed  with  additional  clarifying 
language.  Both  the  current  and  proposed 
standard  permit  employers  to  limit  the 
increment  of  leave  for  FMLA  purposes 
to  the  shortest  period  of  time  the 
employer  uses  to  account  for  other  types 
of  use  of  leave,  provided  it  is  one  hour 
or  less.  The  current  regulation  at 
§  825.203(d)  provides;,“an  employer 
may  limit  leave  increments  to  the 
shortest  period  of  time  that  the 
employer’s  payroll  system  uses  to 
account  for  absences  or  use  of  leave, 
provided  it  is  one  hour  or  less.”  As 
explained  above,  the  Department  moved 


essentially  this  same  language  to 
proposed  §  825.205(a)  which  provided: 
“Minimum  increment.  When  an 
employee  takes  leave  on  an  intermittent 
or  reduced  leave  schedule,  an  employer 
may  limit  leave  increments  to  the 
shortest  period  of  time  that  the  ■ 
employer’s  payroll  system  uses  to 
account  for  absences  or  use  of  leave, 
provided  it  is  one  hour  or  less.”  As  the 
Department  stated  in  the  preamble  to 
the  current  regulations  in  1995:  “In 
providing  guidance  on  this  issue  in  the 
Interim  Final  Rule,  it  seemed 
appropriate  to  relate  the  increments  of 
leave  to  the  employer’s  own 
recordkeeping  system  in  accounting  for 
other  forms  of  leave  or  absences  *  *  * 
however,  this  section  will  be  clarified  to 
provide  explicitly  that  the  phrase  ‘one 
hour  or  less’  is  dispositive.”  60  FR  2202 
(Jan.  6,  1995).  The  preamble  to  the 
current  regulation  further  stated  that  the 
“employer’s  own  recordkeeping  system 
in  accounting  for  other  forms  of  leave  or 
absences  *  *  *  controls  with  regard  to 
increments  of  FMLA  leave  of  less  than 
one  hour.”  Id. 

Because  the  comments  indicate  some 
confusion  in  practice  between  the 
current  §  825.203(d)  regulatory 
language,  as  carried  over  to  proposed 
§  825.205(a),  and  the  preamble 
discussion  of  current  §  825.203(d),  the 
Department  adopts  the  final  rule  with 
the  following  modifications.  The 
Department  restates  its  original  view 
that  “one  hour  or  less  is  dispositive.” 
Employers  are  not  required  to  account 
for  FMLA  leave  in  increments  of  six 
minutes  or  even  fifteen  minutes  simply 
because  their  payroll  systems  are 
capable  of  doing  so,  and  the  regulatory 
language  in  the  final  §  825.205(a)  does 
not  so  require.  What  matters  is  how  the 
employer  actually  accounts  for  the 
leave.  The  final  regulation  eliminates 
the  confusing  and  inconsistent 
references  to  either  payroll  systems  or 
recordkeeping  systems  and  eliminates 
the  term  “absences”  to  further  lessen 
any  confusion  and  focuses  on  “use  of 
leave.”  The  final  regulation  adjusts  the 
proposed  language  to  make  clear  the 
employer  must  account  for  the 
intermittent  or  reduced  schedule  leave 
under  FMLA  “using  an  increment  no 
greater  than  the  shortest  period  of  time 
that  the  employer  uses  to  account  for 
use  of  other  forms  of  leave  provided  it 
is  not  greater  than  one  hour.” 
Accordingly,  while  employers  may 
choose  to  use  a  smaller  increment  to 
account  for  FMLA  leave  than  they  use 
to  account  for  other  forms  of  leave,  they 
may  not  use  a  larger  increment  for 
FMLA  leave.  Thus,  if  an  employer  uses 
different  increments  to  account  for 


different  types  of  leave  (e.g.,  accounting 
for  sick  leave  in  30-minute  increments 
and  vacation  leave  in  one-hour 
increments),  the  employer  could  not 
account  for  FMLA  leave  in  an  increment 
larger  than  the  smallest  increment  used 
to  account  for  any  other  type  of  leave 
(i.e.,  30  minutes).  Additionally,  under 
no  circumstances  can  an  employer 
account  for  FMLA  leave  in  increments 
of  greater  than  one  hour,  even  if  such 
increments  are  used  to  account  for  non- 
FMLA  leave.  Employers  may  choose  to 
account  for  FMLA  leave  taken  in  any 
increment  not  to  exceed  one  hour  as 
long  as  they  account  for  leave  taken  for 
other  reasons  in  the  same  or  larger 
increment.  The  Department  has  also 
modified  the  final  rule  to  recognize 
policies  which  account  for  use  of  leave 
in  different  increments  at  different 
points  in  time,  thus,  permitting 
employers  to  maintain  a  policy  that 
leave  of  any  type  may  only  be  taken  in 
a  one-hour  increment  during  the  first 
hour  of  a  shift  (i.e.,  a  policy  intended  to 
discourage  tardy  arrivals).  As  a  further 
point  of  clarity,  the  final  rule  changes 
the  current  and  proposed  rules’ 
language  of  “provided  it  is  one  hour  or 
less”  to  “provided  it  is  not  greater  than 
one  hour.”  The  Department  emphasizes 
that  in  all  cases  employees  may  not  be 
charged  FMLA  leave  for  periods  during 
which  they  are^working.  For  example,  if 
an  employee  needs  FMLA  leave  due  to 
the  flare-up  of  a  condition  30  minutes 
before  the  end  of  the  employee’s  shift, 
the  employee  may  not  be  charged  with 
more  than  30  minutes  of  FMLA  leave, 
even  if  the  employer  otherwise  uses  one 
hour  as  its  shortest  increment  of  leave, 
because  the  employee  has  already 
worked  the  first  30  minutes  of  the  last 
hour  of  his  or  her  shift.  If  such  a  flare 
up  occurred  at  the  beginning  of  a  shift, 
however,  the  employee  could  be 
required  to  take  up  to  one  hour  of  FMLA 
leave  in  accordance  with  the  employer's 
leave  policy,  provided  the  employee 
does  not  work  during  that  hour. 

The  final  rule  also  makes  explicit  that 
employers  may  use  a  smaller  increment 
to  account  for  FMLA  leave,  a  flexibility 
that  was  implicit  in  the  permissive 
wording  of  the  current  regulation. 
Finally,  the  final  rule  provides 
additional  flexibility  in  accounting  for 
FMLA  leave  by  allowing  for  leave 
systems  that  utilize  different  increments 
at  different  points  of  time  while 
adhering  to  the  principle  in  the  current 
regulation  that  FMLA  leave  users  may 
not  be  charged  leave  in  a  larger 
increment  than  users  of  non-FMLA 
leave.  The  Department  remains 
committed,  however,  to  the  one  hour 
outer  limit  on  use  of  FMLA  leave  and 
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therefore  declines  to  adopt  any  of  the 
comments  recommending  intermittent 
leave  be  accounted  for  in  larger 
increments  such  as  two-hour,  four-hour, 
or  half  or  full-day  increments. 

The  Department  has  made  one  other 
revision  in  the  final  rule  to  reorganize 
the  text  in  proposed  §  825.205  hy 
moving  the  final  three  sentences  from 
proposed  paragraph  (a)  into  paragraph 
(h)  in  the  final  rule,  where  related 
concepts  for  the  calculation  of  the 
amount  of  FMLA  leave  used  are 
addressed.  The  final  rule  also  re.stores  a 
cross-reference  in  paragraph  (h)  to  the 
special  rules  for  intermittent  or  reduced 
schedule  leave  taken  by  employees  of 
schools,  §§825.601  and  825.602. 

In  the  NPRM,  the  Department  also 
sought  comment  as  to  whether,  in 
situations  in  which  physical  . 
impossibility  prevents  an  employee 
using  intermittent  leave  or  working  a 
reduced  leav'e  .schedule  from 
commencing  work  mid-way  through  a 
shift,  an  exception  should  be  made  to 
allow  the  entire  shift  to  be  designated  as 
FMLA  leave  and  counted  against  the 
employee’s  FMLA  entitlement.  In  an 
opinion  letter,  the  Department  had 
previously  taken  the  position  that  where 
a  flight  attendant’s  need  for  three  hours 
of  intermittent  F’MLA  leave  caused  her 
to  miss  her  normal  flight  assignment, 
only  the  three  hours  needed  could  be 
charged  against  her  FMLA  entitlement, 
with  the  remainder  of  the  absence  being 
charged  to  another  form  of  paid  or 
unpaid  leave.  Wage  and  Hour  Opinion 
Letter  FMLA-42  (Aug.  23.  1994).  In  the 
preamble,  the  Department  questioned 
whether  this  interpretation  was 
appropriate,  because  it  may  expose 
employees  to  disciplinary  action  based 
on  the  additional  hours  of  non-FMLA 
unprotected  leave  that  they  must  take. 

Employers  and  employer  groups 
strongly  supported  the  creation  of  such 
an  exception.  See,  e.g.,  the  Chamber: 
Equal  Employment  Advisory  Council; 
National  Coalition  to  Protect  Family 
Leave;  Society  for  Human  Resource 
.Management;  Southwest  Airlines: 

Hewitt  Associates.  Commenters 
representing  transportation  employers 
in  particular  supported  a  physical 
impossibility  exception  to  the  minimum 
increment  of  leave  rule.  I'he  Association 
of  American  Railroads  supported  the 
creation  of  an  exception  but  suggested 
that  it  should  apply  not  ju.st  where  it  is 
impossible  for  the  employee  to  return  to 
the  workplace  but  also  where  it  is 
“unreasonable,”  “impracticable,”  or 
barred  by  a  collective  bargaining 
agreement:  it  also  argued  that  the 
exception  should  include  workers  in 
fixed  locations  such  as  train  dispatchers 
who  work  in  a  station  or  office.  The 


Chicago  Transit  Authority  argued  that 
the  exception  should  apply  to  all  “fixed 
time  work  assignments,  such  as 
scheduled  public  transit  runs,”  and  that 
the  minimum  time  increment  should  be 
the  length  of  the  employee’s  scheduled 
run.  This,  it  argued,  would  protect  the 
employee’s  entire  absence,  and  also 
allow  employers  to  better  plan  for  and 
arrange  assignments  for  entire  blocks  of 
work. 

Spencer  Fane  Britt  &  Browne 
suggested  that  the  exception  should  be 
expanded  to  apply  in  three  situations: 

(1)  Where  it  is  physically  impossible  for 
the  employee  to  complete  the  assigned 
shift:  (2)  where  another  employee  was 
called  in  to  cover  the  absence:  and  (3) 
“where  an  employee  is  chronically  late 
to  w'ork  allegedly  because  of  an  FMLA 
chronic  condition.”  In  all  three  cases, 
Spencer  Fane  contended  that  it  is 
“inherently  unfair”  and  “disruptive”  to 
permit  the  FMLA  leave-taker  to  return 
to  work  mid-shift.  The  New  York  City 
(NY)  Law  Department  suggested  that  the 
exception  should  apply  to  positions 
requiring  24/7  coverage  where  there 
must  always  be  someone  working,  and 
that  the  employee  should  be  charged 
FMLA  leave  for  the  entire  shift  even  if 
only  a  few  minutes  of  leave  are  needed. 

Most  commenters  on  behalf  of 
employees,  on  the  other  hand,  opposed 
creating  any  exception  to  the  minimum 
increment  rule,  and  argued  that  the 
1994  opinion  letter  was  correct.  See, 
e.g.,  National  Partnership  for  Women  & 
Families:  Center  for  WorkLife  Law’.  The 
American  Train  Dispatchers  Association 
argued  that  such  a  change  w'ould  “allow 
the  carriers  to  charge  [transportation] 
employees  for  time  that  they  do  not  use 
for  FMLA-related  purposes,  in 
contravention  of  the  statute's  language 
and  intent,”  and  cited  the  example  of  an 
engineer  w'ho  needed  four  hours  of 
intermittent  FMLA  leave  to  accompany 
his  wife  to  chemotherapy,  but  would  be 
charged  instead  for  the  entire  length  of 
the  engine’s  trip — up  to  eight  or  ten 
hours.  In  its  view,  this  result  would 
violate  29  U.S.C.  2652,  which  provides 
that  FMLA  rights  "shall  not  be 
diminished”  by  collectiv'e  bargaining 
agreements  or  employment  benefit  plans 
or  programs.  The  AFL-CIO  and  the 
Communications  Workers  of  America 
questioned  w'hether  employees  were 
being  subject  to  discipline  in  such 
situations  and  argued  that  the  statutory 
prohibition  against  interference  w'ould 
prohibit  employers  from  imposing 
discipline  on  employees  who  return 
from  intermittent  leave  and  are  ready  to 
work,  regardless  of  whether  the  rest  of 
the  shift  is  counted  as  FMLA  leave  or 
some  other  form  of  leave.  The 
Communications  Workers  of  America 


also  argued  that  air  carriers  already 
routinely  handle  such  situations  in 
cases  of  non-FMLA  leave  by  reassigning 
workers,  allowing  them  to  cover  for 
each  other,  or  assigning  them  to 
alternative  work  schedules  or 
alternative  administrative  w'ork.  The 
Center  for  WorkLife  Law'  argued  that  the 
term  “physical  impossibility  is  vague 
and  overbroad,”  and  the  creation  of 
such  an  exception  “will  have  a 
significant  and  unnecessary  negative 
effect  on  caregivers.”  In  its  view, 
foreseeable  leave  can  almost  alw’ays  be 
handled  in  advance  by  assigning  the 
employee  to  an  alternative  route  or  shift; 
and  employees  should  always  be 
allowed  to  resume  work  mid-shift  if 
they  can  reach  the  w'orksite. 

.\fter  reviewing  the  comments,  the 
Department  has  decided  to  include  an 
exception  for  physical  impossibility, 
which  is  set  forth  in  §  825.205(a)(2)  of 
the  final  rule.  The  Department  believes 
that  the  existing  policy  exposes 
employees  to  the  risk  of  discipline  in 
situations  in  which  an  employee’s  need 
for  a  .short  FML.Y-protected  ab.sence 
from  work  actually  results  in  a  much 
longer  absence  because  of  the  unique 
nature  of  the  worksite.  Whether  it  is  a 
train  that  is  300  miles  away,  or  a  plane 
over  the  Atlantic  Ocean,  or  a  “clean 
room”  in  a  laboratory  that  must  remain 
sealed  for  the  entire  workshift,  some 
workplaces  exist  that  prevent  employees 
from  joining  (or  leaving)  the  work  mid¬ 
way  through  the  “shift.”  Thus,  a  three- 
hour  FMLA  absence  may  result  in  an 
employee’s  inability  to  work  for  eight 
hours,  or  until  the  end  of  the  shift  or 
route.  Where  this  occurs,  the 
Department  believes  that  the  entire 
period  of  ab.sence  should  be  considered 
FMLA  leave  and  should  be  protected 
under  the  Act.  The  Department  does  not 
believe  that  a  physical  impossibility 
exception  contravenes  29  U.S.C.  2612(b) 
or  any  other  provision  of  the  Act 
because  only  the  amount  of  leave  used 
will  be  counted  against  the  employee’s 
FMLA  leave  entitlement  and  the  FMLA 
does  not  require  employers  to  provide 
alternative  work  to  employees  when  the 
employee  is  unable  to  return  to  his  or 
her  same  or  equivalent  position  due  to 
physical  impossibility. 

The  Department  intends  the  exception 
to  be  applied  narrowdy.  The  exception  is 
limited  to  situations  in  which  an 
employee  is  physically  unable  to  access 
the  W'orksite  after  the  start  of  the  shift, 
or  depart  from  the  workplace  prior  to 
the  end  of  the  shift.  Moreover,  within 
those  situations,  the  exception  is  limited 
to  the  period  of  time  in  w’hich  the 
physical  impossibility  remains.  Thus, 
although  the  exception  may  apply  to  a 
flight  attendant,  train  conductor,  ferry 
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operator,  bus  driver,  or  truck  driver 
whose  worksite  is  on  board  an  airplane, 
train,  boat,  bus,  or  truck  or  a  laboratory 
technician  whose  workplace  is  inside  a 
“clean  room”  that  must  remain  sealed 
for  a  certain  period  of  time,  the 
exception  will  only  apply  until  the 
vehicle  has  returned  to  the  departure 
site  or  while  the  clean  room  remains 
sealed.  For  example,  the  physical 
impossibility  exception  will  apply  to  a 
flight  attendant  until  such  time  as  he  or 
she  is  able  to  rejoin  his  or  her  crew  at 
the  departure  point,  which  likely  is  a 
longer  period  of  time  for  a  flight 
attendant  who  is  scheduled  to  fly  cross¬ 
country  than  it  is  for  one  who  is 
scheduled  to  fly  a  shuttle  between 
Washington  and  New  York.  Similarly,  a 
physical  impossibility  will  generally 
exist  for  a  longer  period  of  time  when 
a  driver  works  for  an  inter-city  bus 
company  than  it  would  when  a  driver 
works  for  a  metropolitan  transit  system. 
In  both  cases,  the  physical  impossibility 
remains  until  the  bus  returns  to  the 
terminal:  such  a  return,  how'ever,  may 
take  place  much  more  frequently  in  the 
latter  example. 

Employers  may  not  use  this  new 
exception  to  prevent  employees  taking 
intermittent  FMLA  leave  from 
commencing  work  late  or  leaving  work 
early  when  there  is  no  physical 
impossibility  preventing  the  employee 
from  accessing  or  leaving  the  workplace 
during  the  “shift.”  Additionally,  even 
where  physical  impossibility  prevents 
the  employee  from  accessing  the 
workplace,  if  the  employee  is  assigned 
alternative  work  (e.g.,  pursuant  to  a 
collective  bargaining  agreement  or 
employer  policy)  only  the  amount  of 
leave  actually  taken  may  be  counted 
against  the  employee’s  FMLA  leave 
entitlement.  The  Department  recognizes 
that  employers  may  provide  alternative 
work,  particularly  where  there  is 
advance  notice  of  the  need  for  leave, 
and  nothing  about  this  exception 
prevents  employers  from  providing  such 
work.  Employers  also  have  an  obligation 
not  to  discriminate  between  employees 
who  take  FMLA  leave  and  other  forms 
of  leave;  for  example,  if  they  routinely 
offer  alternative  work  to  employees 
returning  from  short  periods  of  non- 
FMLA  leave,  such  as  sick  leave  or  jury 
duty,  then  they  must  also  offer  such 
work  to  employees  returning  from  short 
periods  of  FMLA  leave. 

The  Department  did  not  propose  any 
changes  to  §  825.205(b),  which  deals 
with  calculation  of  leave.  However,  a 
number  of  commenters  reported  that 
they  or  their  clients  have  difficulty 
calculating  leave  entitlement  and  leave 
usage,  especially  for  employees  who  use 
intermittent  leave,  work  overtime,  or 


work  part-time,  seasonal  or  irregular 
schedules.  See,  e.g.,  Burr  &  Forman; 

TOC  Management  Services:  Equal 
Employment  Advisory  Council;  Food 
Marketing  Institute;  the  Chamber; 
National  Coalition  to  Protect  Family 
Leave;  National  Newspaper  Association. 
The  American  Postal  Workers  Union, 
Clerk  Division,  Chicago  Region, 
complained  that  seasonal  fluctuations  in 
work  hours  can  lead  to  employees 
receiving  different  amounts  of  FMLA- 
protected  leave  depending  on  the  time 
of  year  in  which  the  leave  is  taken. 

The  Department  has  made  several 
revisions  to  the  section  entitled 
“Calculation  of  leave”  to  address  issues 
that  arise  when  an  employee’s  schedule 
varies.  The  first  clarifies  that  the  method 
for  determining  the  amount  of  FMLA 
leave  taken  by  an  employee  is  to 
compare  the  number  of  hours  actually 
worked  by  the  employee  in  a  FMLA 
workweek  to  the  number  of  hours  the 
employee  would  have  worked  in  that 
workweek,  but  for  the  FMLA  leave 
taken.  The  difference  is  the  amount  of 
FMLA  leave  taken.  That  amount  is 
divided  by  the  number  of  hours  the 
employee  would  have  worked  had  the 
employee  not  taken  leave  of  any  kind, 
including  FMLA  leave.  The  result 
represents  the  proportion  (percentage) 
of  a  FMLA  workweek  that  the  employee 
has  taken.  The  resulting  percentage  may 
be  converted  to  hours  for  tracking 
purposes:  any  such  conversion  must 
equitably  reflect  the  employee’s  leave 
allotment.  An  employee  does  not 
“accrue”  FMLA-protected  leave  at  any 
particular  hourly  rate;  an  eligible 
employee  is  entitled  to  12  workweeks  of 
leave  (or  26  workweeks  in  the  case  of 
military  caregiver  leave)  and  the  total 
number  of  hours  contained  in  those 
workweeks  is  necessarily  dependent  on 
the  specific  hours  that  w'ould  have  been 
worked  by  the  employee.  The 
Department  has  also  changed  the  rule 
for  calculating  an  employee’s  leave 
entitlement  when  an  employee  works  a 
schedule  that  varies  so  much  from 
week-to-week  that  no  “normal” 
schedule  or  pattern  can  be  discerned, 
and  the  employer  cannot  determine 
with  any  certainty  how  many  hours  the 
employee  would  have  worked,  but  for 
the  taking  of  the  FMLA  leave.  In  such 
circumstances,  the  Department  believes 
that  calculating  a  weekly  average  over 
the  12  months  prior  to  the  leave  period 
(rather  than  just  the  prior  12  weeks  as 
required  under  the  current  rule)  should 
give  a  truer  picture  of  the  employee’s 
actual  average  workweek. 

In  the  preamble  to  tbe  proposed  rule, 
the  Department  clarified  its  position  on 
when  overtime  hours  not  worked  due  to 
a  serious  health  condition  could  be 


counted  against  an  employee’s  FMLA 
leave  entitlement.  73  FR  7894  (Feb.  11, 
2008).  Tbe  issue  of  overtime  is  not 
addressed  in  the  current  regulations,  but 
was  discussed  in  the  1995  preamble  to 
the  current  rule.  See  60  FR  2202  (Jan.  5, 
1995)  (preamble  accompanying  current 
§  825.203).  Many  commenters  requested 
both  that  the  Department’s  position  be 
clarified  and  that  it  be  included  in  the 
regulatory  text,,  rather  than  just 
addressed  in  the  preamble.  See,  e.g., 
Society  for  Human  Resource 
Management:  National  Coalition  to 
Protect  Family  Leave;  TOC  Management 
Services.  The  Department  agrees,  and 
has  added  a  new  §  825.205(c),  which 
addresses  when  overtime  hours  not 
worked  due  to  FMLA  leave  can  be 
counted  against  an  employee’s  FMLA 
entitlement.  Consistent  with  the 
discmssion  in  the  preamble  to  the 
proposal,  the  final  rule  states  that  where 
an  employee  would  normally  be 
required  to  work  overtime,  but  cannot 
do  so  because  of  a  FMLA-qualifying 
condition,  the  employee  may  be  charged 
FMLA  leave  for  the  hours  not  worked. 
This  new  regulatory  section  is  not  a 
change  in  policy  but  is  simply  intended 
to  clarify  in  the  regulations  the 
Department’s  existing  policy. 

Employer  commenters  generally 
supported  the  proposed  clarification. 
See,  e.g.,  Pennsylvania  Governor’s 
Office  of  Administration:  Domtar  Paper 
Company:  Society  for  Human  Resource 
Management:  National  Coalition  to 
Protect  Family  Leave;  TOC  Management 
Services.  For  example,  the  U.S.  Postal 
Service  claimed  that  “the  ambiguity  in 
tbe  current  regulatory  language 
regarding  overtime  has  hindered  efforts 
to  bring  uniformity”  in  this  area;  it 
embraced  tbe  clarification  as 
“eminently  sensible,”  and  “not  only 
fair,  but  also  necessary.” 

Some  commenters  argued  that 
employers  should  not  be  restricted  to 
only  counting  mandatory  or  required 
overtime  hours  not  worked  against  an 
employee’s  FMLA  entitlement.  For 
example,  the  Society  for  Human 
Resource  Management  and  the  National 
Coalition  to  Protect  Family  Leave 
argued  that  employees  should  be 
charged  FMLA  leave  in  circum.stances 
in  which  an  employer  rotates  overtime 
on  a  volunteer  basis  among  its 
employees  but  employees  are  subject  to 
possible  disciplinary  action  for  failing  to 
“volunteer.”  Spencer  Fane  Britt  & 
Browne  argued  that  employers  should 
be  able  to  charge  employees  FMLA 
leave  for  all  overtime  hours  not  worked 
even  where  the  overtime  at  issue  is 
voluntary,  and  that  failing  to  do  so  will 
hurt  employee  morale. 
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Groups  representing  employees  also 
generally  agreed  with  the  Department’s 
desire  to  clarify  the  treatment  of 
overtime,  but  felt  that  the  preamble 
discussion  was  not  as  clear  as  it  might 
have  been.  The  AFL-CIO  simplified  the 
proposed  test  to  “whether  the  employee 
is  required  to  work  the  overtime,”  and 
noted  that  the  key  distinction  is 
between  voluntary  and  mandatory 
overtime,  notwithstanding  the 
Department’s  “apparent  rejection  of  that 
distinction.”  It  also  asked  for  more 
examples,  as  did  the  National 
Partnership  for  Women  &  Families  and 
National  Federation  of  Federal 
Employees.  The  Department  agrees  that 
the  appropriate  focus  is  whether  the 
employee  would  have  been  required  to 
work  the  overtime  hours  but  for  the 
taking  of  FMLA  leave,  and  has  added  an 
example  to  the  proposed  rule  to 
illustrate  this  principle.  The  American 
Postal  Workers  Union  commented  that 
the  proposed  clarification  will 
compound  rather  than  moderate  the 
administrative  complexity  of  the  rule. 
Rather  than  focusing  on  whether  the 
employee  was  required  to  work,  it 
suggested  that  employees  only  be 
charged  FMLA  leave  for  overtime  hours 
which  “were  part  of  the  employee’s 
regular  schedule,”  as  opposed  to 
voluntary,  ad  hoc  or  “as  needed”  hours. 

Many  Postal  Service  employees  also 
opposed  being  charged  any  FMLA  leave 
for  overtime  hours  not  worked.  For 
example,  the  American  Postal  Workers 
Union  Clerk  Division,  Chicago  Region 
expressed  a  concern  that  being  charged 
for  overtime  hours  could  diminish  an 
employee’s  entitlement  below  12 
workweeks,  and  could  be  arbitrary  and 
unfair  if  the  amount  of  leave  charged 
was  to  vary  according  to  seasonal 
overtime  requirements.  The  Department 
points  out  that  overtime  is  factored  into 
the  FMLA  entitlement  because  both  the 
entitlement  and  the  leave  usage  rate  are 
based  on  the  employee’s  required  [i.e., 
scheduled^  hours  of  work.  The 
Department  believes  it  is  fair,  therefore, 
that  overtime  not  worked  be  counted 
against  the  FMLA  entitlement  when  the 
employee  would  have  been  required  to 
work  the  overtime  hours  but  for  the  use 
of  FMLA  leave. 

Finally,  employers  may  not 
discriminate  in  the  assignment  of 
mandatory  overtime  between  employees 
who  take  FMLA  leave  and  others.  For 
example,  an  employer  cannot  schedule 
only  FMLA  leave  takers  for  required 
overtime  in  order  to  deplete  their  FMLA 
leave  entitlement,  while  allowing  other 
employees  to  volunteer  for  overtime. 


Section  825.206  (Interaction  With  the 
FLSA) 

No  changes  were  proposed  to  this 
section  beyond  updating  the  cross- 
references  to  the  FLSA  regulations 
revised  in  2004  for  salaried  executive, 
administrative,  professional,  or 
computer  employees  under  29  CFR  Part 
541,  and  no  comments  were  received  on 
it.  The  final  rule  adopts  §  825.206  as 
proposed  with  revisions  to  address  the 
new  types  of  leave  available  under  the 
NDAA  amendments. 

Section  825.207  (Substitution  of  Paid 
Leave) 

Section  825.207  addresses  the 
interaction  between  unpaid  FMLA  leave 
and  employer-provided  paid  leave  and 
echoes  the  statutory  language  that  paid 
leave  may  be  substituted  for  unpaid 
FMLA  leave.  In  the  NPRM  the 
Department  proposed  to  change  its 
position  on  the  substitution  of  paid 
vacation  and  personal  leave  and  to 
allow  employers  to  apply  their  normal 
leave  policies  to  the  substitution  of  all 
types  of  paid  leave  for  unpaid  FMLA 
leave.  The  Department  thus  proposed  to 
delete  current  paragraphs  (b),  (c),  (e), 
and  (h)  of  this  section.  The  proposal 
redesignated  current  paragraphs  (f)  and 
(g)  as  proposed  paragraphs  (b)  and  (c). 
The  Department  proposed  to  modify  its 
discussion  of  FMLA-qualifying  leave 
that  is  covered  by  an  employer’s 
disability  benefit  plan  in  paragraph  (d), 
and  to  move  its  discussion  of  FMLA- 
qualifying  leave  that  is  covered  by 
workers’  compensation  to  a  new 
paragraph  (e).  Finally,  the  Department 
proposed  to  redesignate  current 
§  825.207(i),  which  addresses  the 
interaction  between  public  employees’ 
use  of  compensatory  time  off  and  FMLA 
leave,  as  paragraph  (f)  and  to  remove  the 
prohibition  against  substitution  of 
accrued  compensatory  time  for  unpaid 
FMLA  leave.  The  final  rule  includes  all 
of  the  proposed  changes  and  makes 
additional  modifications  in  paragraphs 
(a),  (d),  and  (e),  as  discussed  below. 

Proposed  §  825.207(a)  clarified  that 
“substitution”  of  paid  leave  for  FMLA 
purposes  means  that  the  unpaid  FMLA 
leave  and  the  paid  leave  provided  by  an 
employer  run  concurrently.  The 
Department  also  proposed  in  this 
section  to  allow  employers  to  apply 
their  normal  policies  for  taking  paid 
leave  when  an  employee  substitutes 
paid  leave  for  unpaid  FMLA  leave 
regardless  of  the  type  of  paid  leave 
substituted.  The  proposal  differed  from 
current  §  825.207,  which  prohibits 
employers  from  imposing  any  limits  on 
the  substitution  of  paid  vacation  or 
personal  leave.  Under  the  current 


regulation,  employers  may  restrict  the 
substitution  of  paid  sick  or  medical 
leave  under  the  FMLA  to  situations  in 
which  they  would  otherwise  provide 
such  paid  leave,  but  are  not  permitted 
to  restrict  the  substitution  of  paid 
vacation  or  personal  leave  in  any 
manner.  Employers  are  also  permitted 
under  the  current  rule  to  restrict  the 
substitution  of  paid  family  leave  to 
circumstances  for  which  they  would 
normally  provide  family  leave.  The 
proposal  required  that  employees  who 
seek  to  substitute  accrued  paid  leave  of 
any  kind  for  unpaid  FMLA  leave  must 
comply  with  the  terms  and  conditions 
of  the  employer’s  normal  leave  policy. 

It  also  proposed  new  language  clarifying 
that  employers  are  required  to  notify 
employees  of  any  additional 
requirements  for  the  use  of  paid  leave 
(e.g.,  paid  leave  only  being  available  in 
full  day  increments  or  upon  completion 
of  a  specific  leave  request  form),  and 
stated  that  if  employees  do  not  or 
cannot  meet  those  requirements,  they 
remain  entitled  to  unpaid  FMLA  leave 
as  guaranteed  by  the  statute.  The 
Department  also  proposed  new  language 
intended  to  ensure  that  employers  do 
not  discriminate  between  FMLA  leave 
users  and  others  in  the  provision  of  paid 
leave. 

Employee  representatives  generally 
opposed  the  proposed  revision  of  this 
section  on  two  grounds — first,  they 
claimed  that  it  would  hurt  employees, 
who  often  cannot  afford  to  take  unpaid 
leave,  and  second,  they  believed  that  it 
conflicted  with  Congressional  intent 
regarding  the  substitution  of  paid  leave. 
See,  e.g.,  National  Partnership  for 
Women  &  Families;  AFL-CIO;  American 
Association  of  University  Women; 
Family  Caregiver  Alliance;  Sargent 
Shriver  National  Center  on  Poverty  Law; 
Women  Employed;  American  Postal 
Workers  Union;  and  Communications 
Workers  of  America.  A  Better  Balance: 
The  Work  and  Family  Legal  Center 
claimed  that  as  many  as  three  out  of 
four  eligible  workers  cannot  afford  to 
take  leave  without  pay,  and  that  it  can 
be  very  difficult  for  employees  to 
understand  and  navigate  employer  paid 
leave  policies.  Community  Legal 
Services/AIDS  Law  Project  of 
Pennsylvania  argued  that  the  ability  to 
utilize  paid  leave  for  FMLA  reasons  is 
critical  to  low  wage  employees,  who 
often  live  paycheck  to  paycheck  and 
cannot  afford  any  delay  in  pay,  whereas 
it  makes  little  difference  to  employers, 
since  they  will  have  to  make  the 
accrued  leave  payments  eventually. 

The  National  Partnership  for  Women 
&  Families  and  the  AFL-CIO,  among 
others,  also  argued  that  the  proposed 
change  is  contrary  to  Congress’s  intent 
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and  to  the  Department’s  own  prior 
interpretation  of  the  FMLA.  They 
argued  that  the  plain  language  of  29 
U.S.C.  2612(d)(2)(A)  permits  employees 
to  substitute  (or  employers  to  require 
substitution  of)  “any  of  the  accrued  paid 
vacation  leave,  personal  leave,  or  family 
leave  of  the  employee  *  *  *  for  any 
part”  of  their  unpaid  FMLA  leave.  They 
further  argued  that  this  language 
supersedes  any  employer  policies 
restricting  the  use  of  such  leave  when 
substituted  for  FMLA  leave,  and  that  the 
Department  properly  construed  the  law 
in  its  current  regulations  to  override 
such  limitations.  See  AFL-CIO; 

National  Partnership  for  Women  & 
Families.  By  contrast,  they  argued, 
Congress  expressly  permitted  employers 
to  set  their  own  rules  governing  sick  and 
medical  leave,  and  to  require  employees 
to  comply  with  such  rules,  by  providing 
in  subsection  (B)  that  “nothing  in  this 
title  shall  require  an  employer  to 
provide  paid  sick  or  paid  medical  leave 
in  any  situation  in  which  such  employer 
would  not  normally  provide  any  such 
paid  leave.”  29  U.S.C.  2612(d)(2)(B).  In 
their  view,  “the  text  and  structure  of  the 
FMLA  make  abundantly  clear  that 
Congress  intended  that  no  limitations  be 
placed  on  employees'  ability  to 
substitute  paid  vacation  or  personal 
leave  while  on  FMLA  leave.” 

Other  groups  representing  unionized 
employees,  such  as  the  International 
Association  of  Machinists  &  Aerospace 
Workers  et  al.,^  the  American  Train 
Dispatchers  Association,  and  the 
Communications  Workers  of  America, 
argued  that  any  change  in  this  provision 
could  cause  a  real  hardship  to  workers, 
especially  in  transportation  and  other 
industries.  They  asserted  that  collective 
bargaining  agreements  frequently 
require  employees  to  select  or  “bid”  for 
their  vacation  up  to  a  year  in  advance, 
that  winning  bids  are  usually 
determined  by  seniority,  and  that  time 
off  may  be  restricted  or  completely 
foreclosed  during  peak  summer  and 
holiday  travel  periods.  They  argued  that 
the  proposed  regulation  would  have  the 
effect  of  disallowing  the  substitution  of 
paid  vacation  leave  for  unpaid  FMLA 
leave  if  an  employee  happens  to  need 
FMLA  leave  before  or  after  his  or  her 
pre-selected  vacation  period,  or  on  an 
emergency  basis.  They  also  noted  that 
many  agreements  require  substantial 
advance  notice  for  using  personal  leave. 
In  such  settings,  they  argued,  it  would 


s  Comments  submitted  by  the  law  firm  of 
Guerrieri,  Edmond,  Claymem  &  Bartos  on  behalf  of 
the  International  Association  of  Machinists  & 
Aerospace  Workers,  the  Transportation 
Communications  International  Union,  the  Transport 
Workers  Union,  and  the  United  Transportation 
Union. 


be  almost  impossible  to  substitute  paid 
leave  for  unforeseeable  medical 
emergencies,  premature  childbirth,  or 
for  unforeseeable  intermittent  leave 
needed  as  a  result  of  a  chronic 
condition. 

Many  commenters  agreed  with  the 
Department’s  statement  in  the  NPRM 
that  the  differing  treatment  of  “medical 
leave,”  “family  leave,”  “sick  leave,”  and 
“vacation  leave”  in  current  §  825,207 
was  confusing  and  made  it  difficult  for 
both  employers  and  employees  to  know 
when  paid  leave  may  or  may  not  be 
substituted  for  unpaid  FMLA  leave.  See, 
e.g.,  TOC  Management  Services;  Equal 
Employment  Advisory  Council;  the 
Chamber;  Hewitt  Associates. 
Additionally,  employers  and  employer 
representatives  strongly  supported  the 
Department’s  proposal  that  they  be 
allowed  to  apply  their  normal  leave 
rules  when  paid  leave  of  any  type  is 
substituted  for  unpaid  leave  under 
FMLA.  See,  e.g.,  Hewitt  Associates; 
American  Foundry  Society;  College  and 
University  Professional  Association  for 
Human  Resources;  Domtar  Paper 
Company.  The  National  Coalition  to 
Protect  Family  Leave  commented  that 
the  Department’s  current  regulation 
treats  FMLA  leave  takers  more  favorably 
than  employees  using  non-FMLA  leave, 
and  that  all  employees  seeking  to  use 
paid  leave  voluntarily  provided  by 
employers  should  be  required  to  comply 
with  the  terms  and  conditions  of  the 
paid  leave  policy.  The  National 
Coalition  to  Protect  Family  Leave 
asserted  that  this  is  consistent  with  the 
main  statutory  goal  of  the  FMLA,  that 
nothing  in  the  FMLA  be  construed  so 
that  it  would  “discourage”  employers 
from  “adopting  or  retaining”  more 
generous  leave  policies.  It  further  noted 
that  employers  may  choose  to  waive 
restrictions  on  leave  use  in  order  to 
facilitate  the  substitution  of  paid  leave, 
but  should  not  be  required  to  do  so. 

The  National  Association  of 
Manufacturers  supported  the  change, 
noting  that  “[t]here  is  perhaps  no  other 
single  proposal  that  would  permit 
employers  to  streamline  the  leave 
process  while,  at  the  same  time, 
controlling  abuses  of  the  system.” 
However,  this  commenter  asked  what 
would  happen  if  an  employer’s  paid 
leave  policy  required  the  use  of  a  full 
day  of  leave  and  an  employee  wished  to 
substitute  paid  leave  for  a  two-hour 
FMLA  absence — could  the  employer 
require  the  employee  to  use  a  full  day 
of  paid  leave  or  would  the  employer  be 
required  to  provide  the  employee  with 
two  hours  of  paid  leave?  See  also  Retail 
Industry  Leaders  Association.  The  Equal 
Employment  Advisory  Council  also 
supported  the  proposal  and  agreed  that 


it  is  a  “more  accurate  interpretation  of 
the  statutory  language”  and  “correctly 
implements  Congressional  intent” 
regarding  the  substitution  of  paid  leave. 
However,  they  opposed  any  additional 
notice  requirements,  urging  that  a 
simple  cross-reference  to  an  employee 
handbook  or  Intranet  site  should  be 
adequate  notice  of  the  employer’s  paid 
leave  policy.  Finally,  they  also 
specifically  supported  the  Department’s 
proposed  clarification  of  the  term 
“substitution”  as  meaning  that  paid 
leave  and  unpaid  FMLA  leave  run 
concurrently. 

The  Department  has  carefully 
considered  all  the  comments  regarding 
the  proposed  change  to  its  position  on 
the  substitution  of  paid  leave  and  has 
decided  to  adopt  the  regulation  as 
proposed.  The  language  in  both 
paragraphs  of  29  U.S.C.  2612(d)(2),  as 
well  as  its  legislative  history,  makes 
clear  that  in  all  cases  the  substitution  of 
paid  leave  pursuant  to  section  102(d)(2) 
of  the  Act  is  limited  to  the  substitution 
of  “accrued”  paid  leave.  See  29  U.S.C. 
2612(d)(2)(A)  &  (B);  H.R.  Rep.  No.  103- 
8,  Pt.  1,  at  38  (1993);  S.  Rep,  No.  103- 
3,  at  27-28  (1993).  Accrued  paid  leave 
is  often  subject  to  limits  on  its  use.  As 
explained  in  the  NPRM,  and  for  the 
reasons  discussed  below,  the 
Department  believes  that  the  better 
interpretation  of  section  102(d)(2)(B)  is 
that  it  was  intended  to  emphasize  the 
limits  on  the  situations  in  which  an 
employer  must  allow  the  substitution  of 
paid  sick  or  medical  leave,  but  does  not 
preclude  requiring  compliance  with  the 
normal  procedural  rules  pursuant  to 
which  the  leave  was  accrued  for  paid 
personal  or  vacation  leave.  For  example, 
it  clarifies  that  an  employer  is  not 
obligated  to  allow  an  employee  to 
substitute  paid  sick  leave  for  unpaid 
FMLA  leave  in  order  to  care  for  a  child 
with  a  serious  health  condition  if  the 
employer’s  normal  sick  leave  rules 
allow  such  leave  only  for  the 
employee’s  own  illness.  See  current 
§  825.207(c)  (explaining  that  employers 
are  not  required  to  allow  substitution  of 
paid  medical  or  sick  leave  to  care  for  a 
family  member  if  the  employer  does  not 
normally  allow  the  use  of  medical  or 
sick  leave  for  that  purpose;  employers 
are  also  not  required  to  provide  paid 
sick  or  medical  leave  for  serious  health 
conditions  that  are  not  normally 
covered  by  their  medical  or  sick  leave 
plans). 

The  Department  has  never  read  the 
substitution  provision  as  literally  as  the 
employee  commenters  urge.  Indeed,  the 
current  regulations  recognize  that 
employers  may  place  restrictions  on  the 
use  of  “family  leave,”  a  type  of  leave 
referenced  in  section  102(d)(2)(A)  of  the 
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Act,  without  any  explicit  limitation  on 
an  employer’s  ability  to  restrict  its 
substitution.  See  current  §  825.207(b) 
(noting  that  employers  may  enforce 
restrictions  in  family  leave  plans  that 
limit  the  use  of  such  leave  to  particular 
family  members).  This  restriction  is 
supported  by  the  legislative  history, 
which  states  that  “[t]he  term  ‘family 
leave’  is  used  [in  the  section]  to  refer  to 
paid  leave  provided  by  the  employer 
covering  the  particular  circumstances 
for  which  the  employee  is  seeking  leave 
*  *  *.”  H.R.  Rep.  No.  103-8,  Pt.  1,  at 
38  (1993);  see  also  S.  Rep.  No.  103-3,  at 

27  (1993).  Under  the  current 
regulations,  the  Department  has  also 
always  permitted  substitution  of  paid 
time  off  (“PTO”),  a  type  of  leave  not 
referenced  in  the  statute.  See  current 
§  825.207(e). 

The  legislative  history  of  the 
substitution  provision  indicates  that 
Congress  understood  that  employers 
commonly  restrict  the  situations  in 
which  employees  may  take  paid  sick, 
medical,  and  family  leave.  As  explained 
in  the  Senate  Committee  Report, 
“nothing  in  the  act  requires  an  employer 
to  provide  paid  sick  leave  or  medical 
leave  in  any  situation  in  which  the 
employer  does  not  normally  provide 
such  leave.’’  S.  Rep.  No.  103-3,  at  27- 

28  (1993);  see  also  H.R.  Rep.  No.  103-r 
8,  Pt.  1,  at  38  (1993).  As  the  comments 
make  clear,  employers  also  often  place 
procedural  requirements  (as  opposed  to 
limiting  the  reasons)  on  an  employee’s 
ability  to  take  personal  or  vacation 
leave.  The  legislative  history  does  not 
indicate  that  Congress  intended  to 
prohibit  employers  from  applying  their 
normal  procedural  requirements  for  the 
use  of  paid  leave  to  requests  to 
substitute  any  type  of  paid  leave 
(including  personal  or  vacation  leave) 
for  FMLA  leave.  As  noted  in  the  NPRM, . 
this  interpretation  is  consi.stent  with  the 
Department’s  recognition  in  opinion 
letters  that  both  an  employee’s  right  to 
use  paid  leave  and  an  employer’s  right 
to  require  substitution  are  subject  to  the 
terms  pursuant  to  which  the  leave  was 
accrued.  See  Wage  and  Hour  Opinion 
Letter  FMLA-81  ()une  18,  1996)  (“[Tjhe 
Department  interprets  these  provisions 
to  mean  that  the  employee  has  both 
earned  the  [vacation]  leave  and  is  able 

to  use  that  leave  during  the  FMLA  leave 
period.’’);  Wage  and  Hour  Opinion 
Letter  FMLA-61  (May  12,  1995)  (“The 
Department  interprets  these  provisions 
to  mean  that  the  employee  has  both 
earned  the  leave  and  is  able  to  use  that 
leave  during  the  FMLA  period  *  *  *. 
[An]  employer  could  not  require  [an] 
employee  to  substitute  ]vacation]  leave 
that  is  not  yet  available  to  the  employee 


to  use  under  the  terms  of  the  employer’s 
leave  plan.’’);  Wage  and  Hour  Opinion 
Letter  FMLA-75  (Nov.  14,  1995) 
(“[W]here  an  employee  may  only  use 
leave  under  the  employer’s  plan  during 
a  specified  period  when  the  plant  is 
shut  down,  the  employee  has  not  fully 
vested  in  the  right  to  substitute  that 
leave  for  purposes  of  FMLA.’’). 

Therefore,  an  employee’s  right  to 
substitute  accrued  paid  leave  is  limited 
by  the  terms  and  conditions  pursuant  to 
which  the  applicable  leave  is  accrued, 
as  long  as  those  terms  are  non- 
discriminatory.  An  employer  may  limit 
substitution  of  paid  sick,  medical  or 
family  leave  to  those  situations  for 
which  the  employer  would  normally 
provide  such  paid  leave  (e.g.,  such 
policies  may  restrict  the  use  of  paid 
leave  only  to  the  employee’s  own  health 
condition  or  to  specific  family 
members).  Employers  must  allow 
substitution  of  paid  vacation,  personal 
leave,  or  “paid  time  off’  for  any 
situation  covered  by  the  FMLA.  In  all 
cases,  howev'er,  the  normal  procedural 
rules  subject  to  which  the  leave  was 
accrued  apply — unless  waived  by  the 
employer — regardless  of  the  type  of  paid 
leave  substituted.  For  example,  if  an 
employer’s  paid  sick  leave  policy 
prohibits  the  use  of  sick  leave  in  less 
than  full  day  increments,  employees 
would  have  no  right  to  use  less  than  a 
full  day  of  paid  sick  leave  regardless  of 
whether  the  sick  leave  was  being 
substituted  for  unpaid  FMLA  leave. 
Similarly,  if  an  employer’s  {laid 
personal  leave  policy  requires  two  days’ 
notice  for  the  use  of  personal  leave,  an 
employee  seeking  to  substitute  paid 
personal  leave  for  unpaid  FMLA  leave 
would  need  to  provide  two  days’  notice. 
Employers,  of  course,  may  choose  to 
waive  such  procedural  rules  and  allow’ 
an  employee’s  request  to  substitute  paid 
leave  in  these  situations,  but  they  are 
not  required  to  do  so.  Additionally, 
employers  may  choose  to  waive 
procedural  requirements  even  in  the 
absence  of  an  employee  request  to  do  so. 

Where  an  employer’s  paid  leave 
policy  requires  the  use  of  such  leave  in 
an  increment  of  time  larger  than  the 
amount  of  FMLA  leave  requested  by  an 
employee,  if  the  employee  wi.shes  to 
substitute  paid  leave  for  unpaid  FMLA 
leave,  the  employee  must  take  the  larger 
increment  of  leave  required  under  the 
paid  leave  policy  unless  the  employer 
chooses  to  waive  that  requirement.  The 
employer  is  not  required  to  permit  the 
employee  to  substitute  paid  leave  for  the 
smaller  increment  of  unpaid  FMLA 
leave.  Thus,  in  the  previously  cited 
example  by  the  National  Association  of 
Manufacturers,  where  the  employee 
takes  two  hours  of  FMLA  leave  and 


requests  to  substitute  paid  leave  which 
must  normally  be  used  in  full-day 
increments,  the  employer  must  grant  the 
two  hours  of  unpaid  FMLA  leave,  but 
may  choose  to  deny  the  substitution  of 
paid  leave,  or  to  waive  its  normal 
minimum  increment  and  allow  the 
employee  to  substitute  paid  leave  for  the 
two-hour  FMLA  absence.  The  employee 
has  the  right  to  take  two  hours  of  unpaid 
FMLA  leave,  but  under  the  terms  of  the 
employer’s  paid  leave  policy  does  not 
have  a  right  to  substitute  paid  leave 
unless  he  or  she  chooses  to  take  the  full 
day  of  leave  (thus  fulfilling  the 
requirements  of  the  employer’s  paid 
leave  policy).  The  FMLA  guarantees 
only  unpaid  leave,  not  payment  for  that 
leave.  Paid  leave  is  offered  by  employers 
as  a  matter  of  employer  policy  and  may 
be  limited  by  an  employer’s 
nondiscriminatory  policies. 

Where  an  employee  chooses  to  take  a 
larger  increment  of  leave  in  order  to  be 
able  to  substitute  paid  leave  for  unpaid 
FMLA  leave,  the  entire  amount  of  leave 
taken  shall  count  against  the  employee’s 
FMLA  entitlement.  This  is  consistent 
with  the  rule  in  cases  where  it  is 
physically  impossible  for  an  employee 
to  commence  work  late  or  leave  work 
early,  as  set  forth  in  final  §  825.205(a)(2) 
above.  In  both  situations,  the  entire 
amount  of  leave  actually  taken  is 
protected  under  the  FMLA  and  may  be 
counted  against  the  employee’s  FMLA 
entitlement. 

In  order  to  assist  employees  in 
understanding  and  complying  with  this 
interpretation,  §  825.207(a)  requires  that 
employers  notify  employees  of  any 
additional  requirements  for  the  use  of 
paid  leave.  In  response  to  comments, 
the  Department  has  clarified  in  the  final 
rule  that  this  information  must  be 
included  with  the  rights  and 
responsibilities  notice  required  under 
§  825.300(c).  At  the  employer’s  option, 
this  information  may  be  included  in  the 
text  of  the  rights  and  responsibilities 
notice  itself,  or  the  employer  may  attach 
a  copy  of  the  paid  leave  policy  to  the 
notice,  or  provide  a  cross-reference  to 'a 
leave  policy  in  an  employee  handbook 
or  other  source  available  to  employees, 
w'here  paid  leave  policies  are 
customarily  set  forth. 

The  Department  proposed  to  delete 
current  §  825.207(b)  and  (c),  which 
provide  different  rules  for  substitution 
of  different  kinds  of  paid  leave,  and 
which  have  been  superseded  by 
proposed  paragraph  (a).  Current 
§  825.207(f)  and  (g)  were  redesignated  as 
proposed  §  825.207(b)  and  (c).  Proposed 
paragraph  (b)  confirmed  that  if  paid 
leave  is  not  substituted  for  unpaid 
FMLA  leave,  the  employee  remains 
entitled  to  all  accrued  paid  leave,  while 
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proposed  paragraph  (c)  explained  that 
paid  leave  used  for  purposes  not 
covered  by  the  FMLA  could  not  count 
against  the  employee’s  FMLA  leave 
entitlement.  The  final  rule  adopts  these 
changes. 

The  Department  proposed  several 
revisions  to  current  §  825.207(d),  which 
addresses  the  interaction  between  paid 
disability  benefits  and  unpaid  FMLA 
leave.  Specifically,  the  Department 
proposed  to  move  language  from  current 
§  825.207(d)(1),  providing  that 
employers  may  apply  more  stringent 
requirements  for  receipt  of  disability 
payments,  to  new  §  825.306(c).  We 
proposed  to  retain  the  remaining 
language  from  current  §  825.207(d)(1), 
making  clear  that  substitution  of  paid 
leave  does  not  apply  where  the 
employee  is  receiving  paid  disability 
leave.  In  addition,  the  Department 
proposed  to  add  a  new  provision  stating 
that  although  neither  the  employer  nor 
the  employee  may  require  the 
substitution  of  paid  leave  in  such 
circumstances,  they  may  voluntarily 
agree,  where  state  law  permits,  to 
supplement  the  disability  plan  benefits 
with  paid  leave.  The  Department  also 
proposed  to  move  paragraph  (d)(2)  of 
this  section,  which  deals  with  the 
interaction  of  unpaid  FMLA  leave  with 
a  workers’  compensation  absence,  to  a 
new  paragraph  (e). 

Commenters  generally  supported  the 
proposed  revisions  to  §  825.207(d),  but 
some  requested  that  the  Department 
modify'  it  further.  Several  commenters 
including  TOC  Management  Services 
and  Bracewell  &  Giuliani  suggested  that 
this  section  be  broadened  to  apply  to 
disability  leave  for  any  serious  health 
condition,  not  just  for  childbirth.  The 
Department  notes  that  it  has  always  read 
the  provision  as  applying  to  paid 
disability  leave  due  to  any  serious 
health  condition.  See  also  Repa  v. 
Roadway  Express,  Inc.,  477  F.3d  938; 

941  (7th  Cir.  2007)  (holding  that  the 
restriction  in  §  825.207(d)(1)  on  - 
substitution  of  paid  leave  for  FMLA 
leave  covered  under  a  disability  leave 
plan  is  not  limited  to  leave  for 
childbirth).  Accordingly,  the  final 
regulation  removes  the  reference  to 
childbirth  and  refers  simply  to  disability 
leave  to  make  clear  that  the  prov'ision 
applies  to  any  disability  leave  that  is 
FMLA-qualifying,  whether  the  disability 
is  caused  by  childbirth  or  another 
serious  health  condition. 

The  National  Association  of 
Manufacturers  was  generally  supportive 
of  the  proposal  permitting  an  employer 
to  supplement  disability  benefits  with 
paid  leave,  but  asked  for  clarification  on 
how  to  calculate  use  of  FMLA  leave  in 
a  case  where  the  employee  is  receiving 


disability  benefits  equivalent  to  two- 
thirds  of  his  or  her  pay,  and  the 
employer  and  employee  agree  to  use 
paid  leave  to  supplement  those  benefits 
so  that  the  employee  receives  his  or  her 
full  pay.  This  commenter  asked  whether 
the  employee’s  FMLA  leave  usage  is 
determined  by  the  amount  of  leave 
taken,  or  the  amount  of  paid  leave  used 
(j.e.,  is  100  percent  of  the  disability 
leave  counted  against  the  employee’s 
FMLA  entitlement,  or  only  one  third  of 
the  time).  In  response,  the  Department 
wishes  to  clarify  that  paid  disability 
leave  due  to  a  FMLA-qualifying  serious 
health  condition  is  counted  against  an 
employee’s  FMLA  leave  entitlement, 
regardless  of  whether  the  employee  is 
using  accrued  paid  leave  to  supplement 
the  disability  benefits.  Any 
supplemental  payments  are  the  result  of 
a  voluntary  agreement  between 
employer  and  employee.  The  amount  of 
leave  protected  under  the  FMLA,  and 
thus  counted  against  the  employee’s 
FMLA  leave  entitlement,  is  determined 
by  the  amount  of  leave  taken  due  to  the 
serious  health  condition,  not  the 
amount  of  paid  leave  (if  any)  used  to 
supplement  the  disability  payments.  For 
example,  if  an  employee  needs  six 
weeks  of  leave  for  surgery  and  recovery 
due  to  a  FMLA-qualifying  serious  health 
condition  and  the  leave  is  covered  by 
the  employer’s  disability  benefit  plan, 
which  replaces  two-thirds  of  the 
employee’s  income  during  the  leave, 
and  assuming  that  the  employee  has  not 
otherwise  exhausted  his  or  her  FMLA 
entitlement,  ^he  full  six  weeks  of  leave 
would  be  FMLA-protected  and  would 
count  against  the  employee’s  FMLA 
entitlement.  Neither  party  can  require 
substitution  of  accrued  paid  leave 
because  the  disability  leave  is  not 
unpaid.  The  employer  and  the  employee 
may,  however,  agree  to  use  accrued  paid 
leave  to  supplement  the  amount  paid 
under  the  disability  plan,  if  permitted 
by  state  law  and  by  the  plan  itself. 

The  Department  has  also  clarified  the 
final  regulatory  text  in  §  825.207(d)  to 
delete  the  term  “running  concurrently.” 
The  Department  has  deleted  this  term  in 
order  to  avoid  causing  confusion  with 
the  new'  language  in  §  825.207(a) 
specifying  that  the  “substitution”  of 
paid  leave  means  paid  leave  running 
concurrently  with  FMLA  leave. 
Employees  on  paid  disability  leave  due 
to  a  FMLA-protected  condition  are  not 
on  unpaid  FMLA  leave  and  therefore 
the  statutory  provision  for  the 
substitution  of  paid  leave  does  not 
apply. 

The  Department  proposed  to  delete 
current  §  825.207(e),  which  provides 
that  employers  cannot  place  any 
limitations  on  substitution  of  paid 


vacation  or  personal  leave  for  FMLA 
purposes,  for  the  reasons  discussed 
above.  The  NPRM  proposed  to 
redesignate  current  paragraph  (d)(2), 
which  addresses  serious  health 
conditions  that  are  caused  by  on-the-job 
illnesses  or  injuries  covered  under 
w'orkers’  compensation,  as  a  new 
§  825.207(e). 

Several  commenters  including  TOC 
Management  Services,  Vercruysse 
Murray  &  Calzone,  and  Bracewell  & 
Giuliani  requested  that  the  Department 
add  language  to  proposed  §  825.207(e) 
that  would  permit  employers  to 
supplement  workers’  compensation 
benefits  with  additional  pay,  by 
agreement  and  where  allowed  by  state 
law,  as  the  Department  proposed  to  do 
with  disability  benefits.  As  these 
commenters  explained,  many  states 
limit  workers’  compensation  benefits  to 
two-thirds  of  the  employee’s  salary,  and 
many  employees  would  welcome  the 
opportunity  to  supplement  their  income 
in  this  way.  In  these  commenters’  view, 
such  an  agreement  would  allow  the 
employee  to  recoup  the  equivalent  of 
100  percent  of  his  or  her  regular  salary, 
and  to  be  treated  the  same  as  someone 
w'ho  is  receiving  disability  benefits.  The 
Department  agrees  that  it  is  appropriate 
to  allow  employers  and  employees  to 
voluntarily  agree  to  supplement 
workers’  compensation  benefits  with 
accrued  paid  leave  and  has  therefore 
added  language  to  §  825.207(e) 
providing  for  such  agreements,  w'here 
state  law  permits.  As  with  the  disability 
benefit  supplementation  discussed" 
above,  any  such  payment  must  be  by 
agreement  and  is  neither  required  or 
affected  by  the  FMLA.  The  Department 
wishes  to  emphasize  to  employers  and 
employees  that  the  utilization  of  paid 
leave  in  this  context  is  by  agreement 
and  is  not  considered  a  “substitution” 
of  paid  leave.  As  discussed  above  in 
connection  with  the  supplementation  of 
disability  benefits,  the  full  amount  of 
workers’  compensation  leave  taken  due 
to  a  FMLA-protected  .serious  health 
condition  w'ould  be  counted  against  the 
employee’s  FMLA  leave  entitlement 
regardless  of  whether  any  paid  leave  is 
used  to  supplement  such  benefits. 

For  the  reasons  noted  above,  the 
Department  has  also  eliminated  the  term 
“running  concurrently”  in  §  825.207(e) 
and  replaced  it  w'ith  a  statement  that 
workers’  compensation  leave  may  be 
counted  against  the  employee’s  FMLA 
entitlement.  As  discussed  previously, 
the  concept  of  “substitution”  of  paid 
leave  under  the  FMLA  is  not  applicable 
in  this  context  because  the  employee’s 
leave  is  not  unpaid.  However,  if  the 
workers’  compensation  benefits  cease 
for  any  reason  and  the  employee  is  still 
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on  leave,  the  substitution  provision  may 
become  applicable  at  that  time. 

The  NPRM  proposed  to  delete  current 
§  823.207(h),  which  states  that  where 
paid  leave  is  substituted  for  unpaid 
FMLA  leave  and  the  employer’s 
procedural  requirements  for  taking  paid 
leave  are  less  stringent  than  the 
requirements  of  the  FMLA,  employees 
cannot  be  required  to  comply  with  the 
higher  FMLA  standards.  As  explained 
in  the  NPRM,  this  section  conflicts  with 
section  102(e)  of  the  FMLA,  29  U.S.C. 
2612(e),  which  requires  employees  to 
provide  30  days’  notice  for  foreseeable 
leave  whenever  possible,  and  with 
section  103  of  the  FMLA.  29  U.S.C. 

2613,  which  permits  employers  to 
require  certification  of  the  need  for  any 
FMLA  leave  for  a  serious  health 
condition. 

Finally,  in  proposed  §  825.207(f)  the 
Department  proposed  to  revise  current 
§  825.207(i)  to  allow  the  substitution  of 
compensatory  time  accrued  by  public 
agency  employees  under  the  Fair  Labor 
Standards  Act  (FLSA)  for  unpaid  FMLA 
leave.  Comments  on  this  issue  were 
mixed.  The  National  Federation  of 
Federal  Employees  commented  that  the 
proposal  would  benefit  employees  by 
providing  them  with  another  option  in 
lieu  of  using  unpaid  leave.  However,  it 
questioned  whether  the  Department  has 
the  statutory  authority  to  permit  such 
substitution,  because  compensatory 
time  is  not  one  of  the  forms  of  leave 
referenced  in  the  statute’s  substitut-ion 
of  paid  leave  provision.  See  29  U.S.C. 
2612(d)(2).  The  AFL-CIO  opposed  the 
change  for  the  same  reason,  citing  the 
Department’s  initial  position  and 
Christensen  v.  Harris  County,  529  U.S. 
576  (2000),  for  its  conclusion  that 
compensatory  time  is  a  form  of  overtime 
pay  rather  than  a  form  of  accrued  paid 
leave  which  may  be  substituted  under 
the  FMLA.  It  argued  that  the  proposed 
change  is  not  authorized  by  Christensen, 
and  that  the  Department  should  retain 
the  current  rule.  Public  employers,  on 
the  other  hand,  supported  the  change  as 
an  example  of  improved  consistency 
and  equity.  See,  e.g.,  Colorado 
Department  of  Personnel  & 
Administration;  City  of  Medford  (OR); 
Alaska  Department  of  Administration; 
City  of  American  Canyon  (CA); 
Pennsylvania  Governor’s  Office  of 
Administration. 

The  Department  believes  that  the 
proposed  revision  is  not  prohibited  by 
the  Act  and  is  consistent  with  the 
United  States  Supreme  Court’s  decision 
in  Christensen,  in  which  the  Court 
found  that  public  employers  always 
have  the  right  to  cash  out  a  public  sector 
employee's  compensatory  time  or 
require  the  employee  to  use  the  time.  In 


addition,  the  Department  agrees  with 
the  commenters  that  substitution  of 
compensatory  time  for  otherwise  unpaid 
FMLA  leave  would  be  beneficial  both  to 
the  employee,  by  minimizing  the 
financial  impact  of  unpaid  leave,  and  to 
the  employer,  by  allowing  the  two 
benefits  to  run  concurrently. 

Section  825.208  (Reserved) 

Current  §  825.208  has  been 
renumbered  as  proposed  §825.301,  and 
is  discussed  below.  The  section  was 
therefore  reserved  to  avoid  extensive 
renumbering  of  other  sections. 

Section  825.209  (Maintenance  of 
Employee  Benefits) 

No  changes  were  proposed  to  this 
section.  The  Department  received  no 
comments  on  this  section  and  the  final 
rule  adopts  this  section  as  proposed. 

Section  825.210  (Employee  Payment  of 
Group  Health  Benefit  Premiums) 

Section  825.210  addresses  an 
employee’s  obligation  to  pay  his  or  her 
share  of  group  health  plan  premiums 
while  on  FMLA  leave.  The  Department 
proposed  to  revise  paragraph  (f)  of  this 
section  by  deleting  the  word  “unpaid," 
because  an  individual  who  is 
simultaneously  taking  FMLA  leave  and 
receiving  payments  as  a  result  of  a 
workers’  compensation  injury  is  not  on 
unpaid  leave.  See  §  825.207(e).  In 
addition,  the  Department  proposed  to 
make  several  technical  corrections  by 
changing  the  cross-references  at  the  end 
of  §  825.210(d)  and  (f)  to  reflect  the 
renumbering  of  other  sections  dealing 
with  employer  notice  and  workers’ 
compensation.  The  internal  cross- 
reference  at  the  end  of  §  825.210(f)  was 
deleted  as  unnecessary. 

The  Department  received  no 
comments  on  this  section  and  the  final 
rule  adopts  the  section  as  proposed. 

Section  825.211  (Maintenance  of 
Benefits  Under  Multi-Employer  Health 
Plans) 

No  changes  were  proposed  to  this 
section.  The  Department  received  no 
comments  on  this  section  and  the  final 
rule  adopts  this  section  as  proposed. 

Section  825.212  (Employee  Failure  To 
Make  Health  Premium  Payments) 

Section  825.212  explains  that  an 
employer  may  terminate  an  employee’s 
health  insurance  coverage  w'hile  the 
erriployee  is  on  FMLA  leave  if  the 
employee  fails  to  pay  the  employee’s 
share  of  the  premiums,  the  grace  period 
has  expired,  and  the  employer  provides 
sufficient  and  timely  notice  to  the 
employee.  The  Department  proposed  to 
add  language  to  paragraph  (c)  of  this 


section  to  make  clear  that  if  an  employer 
allows  an  employee’s  health  insurance 
to  lapse  due  to  the  employee’s  failure  to 
pay  his  or  her  share  of  the  premium  as 
set  forth  in  the  regulations,  the 
employer  still  has  a  duty  to  rein.state  the 
employee’s  health  insurance  when  the 
employee  returns  to  work,  and  the 
employer  may  be  liable  for  harm 
suffered  by  the  employee  as  a  result  of 
the  violation  if  it  fails  to  do  so.  This 
proposal  is  a  clarification  and  does  not 
represent  a  change  in  the  Department’s 
enforcement  position. 

Few  comments  were  received  on  this 
section.  The  American  Association  of 
University  Women  supported  the 
clarification,  which  they  termed 
“common  sense.”  The  Chamber 
requested  that  language  be  added  to 
clarify  that  employers  will  not  be  held 
liable  for  medical  costs  incurred  during 
a  lapse  in  coverage  prior  to  the 
employee’s  return  to  work,  while  the 
National  Retail  Federation  expressed 
concern  regarding  the  employer’s  ability 
to  recoup  the  cost  of  maintaining  the 
employee’s  insurance  coverage.  The 
Department  believes  that  the  proposed 
addition  is  clear  in  stating  that 
employers  may  only  be  held  liable  for 
their  failure  to  restore  an  employee’s 
health  insurance  upon  the  employee’s 
return  from  FMLA  leave.  As  explained 
in  the  NPRM,  employers  have  a  variety 
of  alternatives  to  terminating  an 
employee’s  health  insurance  when  the 
employee  fails  to  make  premium 
payments,  such  as  payroll  deductions  or 
other  deductions  after  the  employee 
returns  to  work,  to  the  extent  recovery 
is  allowed  under  applicable  laws,  or  as 
set  forth  in  revised  §825.213  below. 
Accordingly,  the  final  rule  adopts 
§825.212  as  proposed. 

Section  825.213  (Employer  Recovery  of 
Benefit  Costs) 

This  section  explains  what  process  an 
employer  may  follow  to  recoup 
insurance  premiums  from  an  employee 
when  the  employee  does  not  return 
from  leave  in  certain  circumstances.  The 
Department  proposed  to  move  language 
from  current  §  825.310(h)  to  this  section, 
in  order  to  combine  it  with  other  issues 
involving  repayment  of  health 
premiums.  This  language  provides  that 
where  an  employer  requires  medical 
certification  that  an  employee’s  failure 
to  return  to  work  was  due  to  the 
continuation,  recurrence,  or  onset  of  a 
serious  health  condition,  so  that  the 
employee  does  not  have  to  repay  the 
employer  for  health  insurance 
premiums  paid  during  FMLA  leave,  the 
employee  must  bear  the  cost  of  any  such 
certification,  and  associated  travel  costs. 
The  Department  received  no  comments 
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on  this  section  and  adopts  §  825.213  as 
proposed. 

Section  825.214  (Employee  Right  To 
Reinstatement) 

The  Department  proposed 
organizational  changes  and  minor 
clarifications  to  §825.214.  We  proposed 
to  add  a  heading  titled  ‘‘[gleneral  rule” 
to  emphasize  that  the  section  sets  forth 
the  general  rule  on  reinstatement 
obligations  under  the  FMLA,  to  move 
language  from  current  §  825.214(b)  on 
limitations  on  reinstatement  to 
§  825.216(c),  and  to  combine  such 
language  with  language  from 
§  825.216(d)  on  concurrent  workers’ 
compensation  absences  during  FMLA 
leave.  The  Department  did  not  receive 
any  significant  comments  on  these 
proposed  changes  and  adopts  the 
proposed  changes  without  modification. 

Section  825.215  (Equivalent  Position) 

The  Department  proposed  only  minor 
organizational  changes  to  paragraphs 
(a),  (b),  (e),  and  (f)  of  this  section,  as 
outlined  below.  We  did  not  propose  any 
changes  to  paragraphs  (c)(1)  and  (d). 

The  only  substantive  proposed  change 
was  in  paragraph  (c)(2),  to  allow  an 
employer  to  disqualify  an  employee 
from  a  bonus  or  other  payment  based  on 
the  achievement  of  a  specified  goal  such 
as  hours  worked,  products  sold,  or 
perfect  attendance,  where  the  employee 
has  not  met  the  goal  due  to  FMLA  leave, 
unless  the  bonus  or  payment  is 
otherwise  paid  to  employees  on  an 
equivalent  non-FMLA  leave  status.  The 
proposal  included  as  an  example  an 
employee  who  used  paid  vacation  leave 
for  a  non-FMLA  purpose  and  received 
the  payment  and  stated  that  in  such  a 
situation,  an  employee  who  substituted 
paid  vacation  leave  for  FMLA  leave  also 
must  receive  the  payment. 

The  Department  adopts  the 
organizational  changes  to  paragraphs 
(a),  (b),  (e),  and  (f)  without  modification. 
Proposed  paragraph  (c)(2)  is  adopted 
with  a  slight  modification  to  the 
language  for  clarification  purposes.  An 
employer  may  disqualify’  an  employee 
from  a  bonus  or  other  payment  based  on 
the  achievement  of  a  specified  goal, 
such  as  hours  worked,  products  sold,  or 
perfect  attendance,  where  the  employee 
has  not  met  the  goal  due  to  FMLA  leave 
unless  otherwise  paid  to  employees  on 
an  equivalent  leave  status  for  a  reason 
that  does  not  qualify  as  FMLA  leave. 
Thus,  the  Department  has  changed  the 
phrase  “unless  otherwise  paid  to 
employees  on  an  equivalent  non-FMLA 
leave  status”  to  “unless  otherwise  paid 
to  employees  on  an  equivalent  leave 
status  for  a  reason  that  does  not  qualify 
as  FMLA  leave.”  The  final  rule  uses  the 


same  example  as  in  the  proposal.  The 
final  rule  also  modifies  paragraph  (c)(1) 
to  include  the  same  limitation  on  the 
employer’s  ability  to  deny  a  pay 
increase. 

The  Department  proposed  to  title 
paragraph  (a)  “(elquivalent  position” 
and  paragraph  (b)  “[cjonditions  to 
qualify.”  The  Department  did  not 
receive  any  significant  comments  on 
these  proposed  minor  changes. 
Paragraph  (a)  establishes  that  an 
equivalent  position  is  one  that  is 
virtually  identical  to  the  employee’s 
former  position  in  terms  of  pay,  benefits 
and  working  conditions,  including 
privileges,  perquisites  and  status.  The 
regulation  further  states  that  the 
equivalent  position  must  involve  the 
same  or  substantially  similar  duties  and 
responsibilities,  which  must  entail 
substantially  equivalent  skill,  effort, 
responsibility,  and  authority.  The  Equal 
Employment  Advisory  Council 
maintained  that  “virtually  identical”  as 
used  in  the  regulation  means  the 
“same,”  which  renders  the  use  of  the 
term  “equivalent”  in  the  statute 
meaningless.  It  suggested  that  the 
Department  replace  the  term  “virtually 
identical”  with  “equivalent,” 
“comparable,”  or  “substantially 
similar.”  The  National  Retail  Federation 
sugge.sted  that  the  term  “sub.stantially 
similar”  be  used  rather  than  “virtually 
identical.”  According  to  this 
commenter,  retail  employers  often  have 
only  one  or  two  of  any  particular 
position  in  a  store  and  finding  an 
equivalent  position  can  be  difficult.  The 
Department  declines  to  change  the  term 
“virtually  identical”  in  paragraph  (a). 
The  Department  believes  that  the 
standards  articulated  in  paragraph  (a) 
give  effect  to  the  statute’s  requirement 
that  an  employer  restore  the  employee 
to  the  same  or  equivalent  position.  The 
Department  wishes  to  note  that 
“virtually  identical”  speaks  to  pay, 
benefits  and  working  conditions 
including  privileges,  perquisites  and 
.status  while  “substantially  similar” 
speaks  to  an  employee’s  duties  and 
responsibilities.  See  current  and 
proposed  §  825.215(a). 

Employers,  employer  organizations, 
and  law  firms  representing  employers 
generally  supported  the  proposal  in 
paragraph  (c)(2)  to  allow  employers  to 
deny  bonuses  based  on, the  achievement 
of  a  specified  goal  to  employees  who 
failed  to  meet  the  goal  because  of  FMLA 
leave.  Many  commenters,  including  the 
Chamber,  Southwest  Airlines,  College 
and  University  Profes.sors  Association, 
National  Business  Group  on  Health,  and 
AT&T,  stated  that  the  current  regulation 
is  unfair  and  has  caused  many 
employers  to  curtail  or  eliminate 


incentive  bonuses  and  awards  programs, 
particularly  those  based  on  attendance. 
They  welcomed  the  proposed  change  as 
remedying  an  inequitable  situation  and 
suggested  that  the  change  would  likely 
result  in  increased  employee  morale. 
One  commenter,  Schreiber  Foods,  stated 
that  this  change  would  help  employee 
morale  because  employees  on  FMLA 
leave  would  not  be  treated  more 
favorably  than  other  employees.  Several 
commenters  stated  that  they  believed 
that  the  current  regulation  is  unfair  to 
employees  who  do  not  miss  any  days  of 
work  because  it  gives  the  same  perfect 
attendance  bonus  to  employees  who 
have  been  absent  for  up  to  12  weeks  on 
FMLA  leave.  See,  e.g.,  Schreiber  Foods, 
Principle  Business  Enterprises, 
Manufacturers  Alliance,  and  National 
Bu.sine.ss  Group  on  Health.  Similarly, 
the  National  Association  of 
Manufacturers  and  AT&T  emphasized 
that  the  current  regulation  unfairly 
allows  employees  on  FMLA  leave  to 
receive  more  favorable  treatment  than 
employees  who  take  non-FMLA  leave 
and  are  disqualified  from  attendance 
and  similar  bonuses. 

Several  employer  commenters 
requested  further  clarification  on  how 
the  proposed  regulation  would  apply. 
La-Z-Boy  Midwest  requested  that  the 
Department  clarify  that  it  can  continue 
to  award  perfect  attendance  bonuses  to 
employees  who  have  used  vacation 
leave.  The  law  firm  Vercruysse  Murray 
&  Calzone  took  issue  with  the  regulatory 
requirement  that  employers  may  not 
disqualif}'  employees  on  FMLA  leave 
from  bonuses  or  awards  for  achievement 
of  a  specified  goal  where  such  bonuses 
or  awards  are  paid  to  employees  on  an 
equivalent  non-F’MLA  leave  status. 
According  to  this  commenter,  this 
exception  “virtually  .swallows  the 
proposed  rule"  because  employees  may 
choose  to  take  FMLA  leave  concurrently 
with  paid  vacation  or  personal  time-off 
leave,  which  most  employers  do  not 
count  again.st  perfect  attendance 
bonuses.  Id.  Further,  according  to  this 
commenter.  it  is  not  clear  under  the 
proposed  regulation  what  happens 
when  an  employee  takes  FMLA  leave 
and  a  portion  of  the  leave  is  covered  by 
a  paid  leave  program  but  the  other 
portion  is  not  covered  by  any  paid  leave 
program. 

Employee  organizations  and  unions 
generally  opposed ^the  proposed  change. 
Working  America/ Working  America 
Education  Fund  stated  that  the 
proposed  change  would  discourage 
employees  from  taking  FMLA  leave  or 
penalize  employees  if  they  do  take 
FMLA  leave,  which  it  contended  would 
violate  the  statute.  The  AF’L-GIO  and 
the  National  Partnership  for  Women  & 
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Families  both  referenced  Wage  and 
Hour  Opinion  Letter  FMLA-31  (Mar.  21, 
1994),  which  stated  that  denying  a 
perfect  attendance  award  to  an 
employee  who  took  FMLA  leave  when 
the  employee  would  otherwise  qualify 
for  the  award  is  tantamount  to 
interfering  with  the  employee’s  exercise 
of  FMLA  rights.  A  Better  Balance:  The 
Work  and  Family  Legal  Center 
commented  that  the  proposed  change 
runs  counter  to  the  principle  in 
§  825.220(c)  which  prohibits  employers 
from  using  FMLA  leave  as  a  negative 
factor  in  employment  actions  and 
counting  such  leave  against  employees 
under  “no  fault”  attendance  policies. 
The  National  Partnership  for  Women  & 
Families  noted  that  the  majority  of 
employees  take  FMLA  leave  because 
they  have  to  address  their  own  or  a 
family  member’s  serious  health 
condition,  and  that  employees  in  such 
time  of  need  should  not  be  penalized 
with  loss  of  income  for  taking  leave  that 
federal  law  entitles  them  to  take.  The 
Hastings  College  of  Law’s  Center  for 
WorkLife  Law  suggested  that  the  term 
“equiv'alent  non-FMLA  leave  status”  in 
the  proposed  regulation  is  open  to 
different  interpretations,  but  that, 
whichever  interpretation  is  followed,  it 
will  likely  result  in  a  small  number  of 
employees  who  would  fall  within  this 
exception  and  thus  only  a  small  number 
of  employees  will  not  he  disqualified 
from  bonuses  or  awards  for  taking 
FMLA  leave.  This  commenter  suggested 
that  a  more  equitable  alternative 
compliant  with  the  basic  principles  of 
the  FMLA  would  he  to  pro-rate  the 
bonuses  or  awards. 

The  Department  believes  that 
proposed  paragraph  (c)(2)  provides  a 
fairer  result  for  all  employees  than  the 
current  regulation  and  therefore  adopts 
the  proposed  change.  Allowing  an 
employer  to  disqualify  employees  taking 
FMLA  leave  from  bonuses  or  awards  for 
the  achievement  of  a  specified  goal 
unless  the  bonus  is  awarded  to 
emploj'ees  on  an  equivalent  leave  status 
for  a  reason  that  does  not  (jualify  as 
FMLA  leave  puts  employees  who  take 
FMLA  leave  on  equal  footing  with 
employees  who  take  leave  for  non- 
FMLA  reasons.  The  Department  does 
not  view  this  as  interference  because 
employees  taking  FMLA  leave  are  not 
being  treated  differently  than  employees 
taking  equivalent  non-FMLA  leave. 
Accordingly,  employees  taking  FMLA 
leave  neither  lose  any  benefit  accrued 
prior  to  taking  leave,  nor  accrue  any 
additional  benefit  to  which  they  would 
not  otherwise  be  entitled.  See  29  U,S.C. 
2614(a)(2)  and  (3).  The  revised 
regulation  does  not  contradict  the 


principle  in  §  825.220(c)  that  prohibits 
employers  from  using  the  taking  of 
FMLA  leave  as  a  negative  factor  in 
employment  actions  or  counting  FMLA 
leave  under  “no  fault”  attendance 
policies.  Penalizing  an  employee  for 
taking  FMLA  leave  under  a  “no  fault” 
attendance  policy  is  distinct  from 
disqualifying  an  employee  from  a  bonus 
or  award  for  attendance  because  the 
former  faults  an  employee  for  taking 
leave  itself  whereas  the  latter  denies  a 
reward  for  achieving  the  joh-related 
performance  goal  of  perfect  attendance. 
The  Department  notes  that  employers 
are  free  to  prorate  such  bonuses  or 
awards  in  a  non-di.scriminatory  manner; 
nothing  in  these  regulations  prohibits 
employers  from  doing  so. 

The  Department  clarifies  that  .safety 
awards,  like  attendance  awards,  are 
predicated  on  the  achievement  of  a 
specified  job-related  performance  goal, 
and  therefore  safety  awards  are  to  b(; 
treated  similarly  as  attendance  awards 
under  the  revised  regulation.  Having 
concluded  that  both  attendance  and 
safety  awards  are  more  appropriately 
characterized  as  being  based  on  the 
achievement  of  a  work  goal,  the 
Department  has  concluded  that  its  prior 
distinction  between  bonuses  or  awards 
based  on  performance  and  those 
premised  on  the  absence  of  an 
occurrence  is  no  longer  useful.  Bonuses 
that  are  not  premised  on  the 
achievement  of  a  goal,  such  as  a  holiday 
bonus  awarded  to  all  employees,  may 
not  be  denied  to  employees  because 
they  took  FMLA  leave. 

In  response  to  the  commenters’ 
concerns,  the  Department  reiterates  that 
bonus  or  awards  programs  based  on  the 
achievement  of  a  specified  goal  must  be 
administered  without  discriminating 
against  employees  who  exercise  their 
FMLA  leave  rights.  For  this  rea.son,  the 
proposal  specifically  prohibits  an 
employer  from  disqualifying  an 
employee  from  a  bonus  or  other 
payment  if  such  bonus  or  payment  is 
given  to  employees  on  an  “equivalent 
non-FMLA  leave  status.”  However,  as 
the  comments  illustrate,  the  term 
“equivalent  non-FMLA  leave  status”  is 
ambiguous  and  therefore  the 
Department  has  modified  this  language 
to  use  the  term  “equivalent  leave  status 
for  a  reason  that  does  not  qualify  as 
FMLA  leave’.’  instead.  Equivalent  leave 
status  refers,  for  example,  to  vacation 
leave,  paid  time-off.  or  sick  leave.  Leave 
for  a  reason  that  does  not  qualify  as 
FMLA  leave  refers,  for  example,  to 
vacation  or  sick  leave  that  is  not  for  an 
FMLA  purpose  (/.e..  the  vacation  or  sick 
Jeave  is  not  also  FMLA  leave).  Thus,  for 
example,  if  an  employer  policy  does  not 
disallow  an  attendance  bonus  to  an 


employee  wbo  takes  vacation  leave,  the 
employer  cannot  deny  the  bonus  to  an 
employee  who  takes  vacation  leave  for 
an  FMLA  purpose  (i.e..  substitutes  paid 
vacation  leave  for  FMLA  leave). 
However,  if  an  employer’s  policy  is  to 
disqualify  all  employees  who  take  leave 
without  pay  from  such  bonuses  or 
awards,  the  employer  may  deny  the 
bonus  to  an  employee  who  takes  unpaid 
FMLA  leave.  If  an  employer  does  not 
count  vacation  leave  against  an 
attendance  bonus  but  does  count  unpaid 
leave  against  the  attendance  bonus,  the 
employer  may  deny  the  bonus  to  an 
employee  who  takes  12  weeks  of  FMLA 
leave,  two  weeks  of  which  the  employee 
substitutes  paid  vacation  leave,  but  ten 
of  which  the  employee  takes  as  unpaid 
FMLA  leave.  The  Department  believes 
that  this  is  the  fairest  result  in  keeping 
with  the  FMLA’s  requirements.  Because 
this  non-discrimination  principle  is 
equally  applicable  to  pay  increases,  the 
final  rule  changes  §  825.215(c)(1)  to 
state  that  pay  increases  based  upon 
seniority,  length  of  service  or 
performance  need  not  be  granted  to 
employees  on  FMLA  leave  unless 
otherwi.se  granted  to  employees  on  an 
equivalent  leave  status  for  a  reason  that 
does  not  qualify  as  FMLA  leave. 

The  Department  proposed  no 
substantive  changes  to  paragraphs  (e) 
and  (f)  of  this  section.  The  NPRM 
proposed  changing  the  heading  of 
paragraph  (e)  to  “(ojther  issues  related 
to  equivalent  terms  and  conditions  of 
employment.”  and  adding  a  heading 
titled  “Idje  minimis  exception”  to 
paragraph  (f).  The  NPRM  also  proposed 
moving  the  final  sentence  of  current 
paragraph  (f).  which  reminded 
employers  that  putting  an  employee  in 
a  job  slated  for  lay-off  when  the 
employee’s  original  position  would  not 
be  eliminated  would  not  meet  the 
definition  of  an  equivalent  position,  to 
§  825.216(a)(1)  where  related  i.ssues  are 
discussed,  for  organization  and 
clarification  purposes.  The  Department 
did  not  receive  any  significant 
comments  on  these  proposed  minor 
changes  and  adopts  the  proposed 
changes  to  paragraphs  (e)  and  (f) 
without  modification. 

Section  825.216  (Limitations  on  an 
Employee’s  Right  to  Reinstatement) 

The  Department  proposed  minor 
changes  to  §  825.216.  'The  NPRM 
proposed  incorporating  into  paragraph 
(a)(1)  the  last  sentence  from  current 
§  825.215(f).  which  states  that 
restoration  to  a  job  slated  for  lay-off 
would  not  meet  the  requirements  of  an 
equivalent  position.  This  was  proposed 
for  organizational  and  clarification 
purposes,  but  no  substantive  change 
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was  intended.  Similarly,  the  Department 
proposed  to  re-order  current  paragraph 
(h)  as  paragraph  {a)(3)  for  purposes  of 
organizational  structure  and  clarity.  The 
Department  proposed  re-lettering 
current  paragraph  (c)  as  paragraph  (b). 
The  Department  proposed  a  new^ 
paragraph  (c)  to  address  an  employer’s 
obligations  when  an  employee  cannot 
return  to  work  after  FMLA  leave  is 
exhausted  because  the  serious  health 
condition  continues.  This  section 
combines  language  from  current 
§§  825.214(b)  and  825.216(d),  because 
both  sections  address  limitations  on 
reinstatement  when  an  employee  has 
exhausted  his  or  hft  FMLA  leave 
entitlement  and  is  unable  to  perform  the 
essential  functions  of  his  or  her  job.  No 
substantive  changes  were  intended.  The 
Department  proposed  moving  language 
from  current  §  825.312(g)  and  (h)  that 
address  the  fraudulent  use  of  FMLA 
leave  and  outside  employment  during 
FMLA  leave,  respectively,  and  therefore 
address  limitations  on  reinstatement,  to 
§825.216  to  proposed  paragraphs  (d) 
and  (e).  respectively.  The  Department 
did  not  receive  any  significant 
comments  on  these  proposed  changes 
and  adopts  the  proposed  changes 
w'ithout  modification. 

Sections  825.217-825.219  (Explanation 
of  Key  Employees  and  Their  Rights) 

The  Department  proposed  minor 
changes  to  §  825.217(b)  to  update  the 
reference  to  the  definition  of  “salary 
basis”  now  contained  in  29  CFR  541.602 
(previously  codified  in  29  CFR  541.118) 
and  to  add  “computer  employees”  to 
the  list  of  employees  who  may  qualih’ 
for  exemption  from  the  minimum  wage 
and  overtime  requirements  of  the  FLSA 
under  those  regulations  if  they  meet 
certain  duties  and  salary  tests.  The 
Department  adopts  the  proposed 
changes  to  §825.217  without 
modification. 

The  Department  received  very  few 
comments  on  this  proposed  change.  The 
National  Retail  Federation  suggested 
that  the  Department  use  the  term 
“information  technology  employee” 
rather  than  “computer  employee.”  The 
Department  declines  to  change  the  term 
used  because  the  FLSA  regulations  use 
the  term  “computer  employees”  and  the 
Department  specifically  references  the 
FLSA  regulations  in  this  section.  The 
Department  intends  that  the  term 
“computer  employee”  as  used  in  this 
section  shall  have  the  same  meaning  it 
has  in  the  FLSA  regulations. 

Although  no  change  was  proposed  to 
the  definition  of  “key  employee.”  both 
the  National  Retail  Federation  and  the 
Illinois  Credit  Union  League  urged  the 
Department  not  to  rely  exclusively  on 


the  salary  test  to  determine  whether  an 
employee  is  a  “key  employee.” 

However,  the  regulation  simply  reflects 
the  statutory  definition  of  a  “key 
employee”  as  a  salaried  eligible 
employee  who  is  among  the  highest 
paid  10  percent  of  the  employees 
employed  within  75  miles.  See  29 
U.S.C.  2614(b)(2).  Therefore,  the 
requested  change  would  require  a 
statutory  amendment. 

The  Department  did  not  propose  any 
changes  to  §§  825.218  or  825.219  and 
the  final  rule  adopts  them  without 
modification. 

Section  825.220  (Protection  for 
Employees  Who  Request  Leave  or 
Otherwise  Assert  FMLA  Rights) 

The  Department  did  not  propose  any 
changes  to  paragraph  (a).  The 
Department  proposed  to  modify 
paragraph  (b)  in  §  825.220  by  adding 
new  language  setting  forth  the  remedies 
for  interfering  with  an  employee’s  rights 
under  the  FMLA.  The  Department 
proposed  to  specifically  reference 
retaliation  in  paragraph  (c)  in  order  to 
clarify  that  the  prohibition  against 
interference  includes  a  prohibition 
against  retaliation  as  well  as  a 
prohibition  against  discrimination.  The 
Department  also  proposed  to  clarify  in 
paragraph  (c)  that  the  statutory 
prohibition  against  interference  applies 
to  employees  or  prospective  employees 
who  have  exercised  or  attempted  to 
exercise  FMLA  rights:  The  Department 
proposed  to  clarify  that  the  waiver 
provision  in  paragraph  (d)  that  states 
“[elmployees  cannot  waive,  nor  may 
employers  induce  employees  to  waive, 
their  rights  under  FMLA”  applies  only 
to  prospective  FMLA  rights;  it  does  not 
prevent  employees  from  settling  past 
FMLA  claims  without  Department  or 
court  approval.  The  Department  also 
proposed  to  modify  the  language  in 
paragraph  (d)  regarding  light  duty  by 
deleting  the  final  sentence  of  current 
paragraph  (d)  that  states  “[i]n  such  a 
circumstance,  the  employee’s  right  to 
restoration  to  the  same  or  an  equivalent 
position  is  available  until  12  weeks  have 
passed  within  the  12-month  period, 
including  all  FMLA  leave  taken  and  the 
period  of  ‘light  duty.’  ” 

The  Department  adopts  the  proposed 
changes  to  paragraphs  (b)  and  (c) 
without  modifications.  The  Department 
adopts  proposed  paragraph  (d)  regarding 
waiver  with  a  modification  to  the 
language  to  make  clear  that  the  waiver 
prohibition  does  not  prevent  the 
settlement  or  release  of  FMLA  claims  by 
employees  based  on  past  employer 
conduct  without  the  approv'al  of  the 
Department  or  a  court.  "The  Department 
also  adopts  proposed  paragraph  (d) 


regarding  light  duty  with  modification 
to  the  language  for  clarification.  The 
final  rule  clarifies  that  the  waiver 
prohibition  does  not  prevent  an 
employee’s  voluntary  and  uncoerced 
acceptance  of  a  light  duty  assignment 
while  recovering  from  a  serious  health 
condition  and  the  employee’s 
acceptance  of  the  light  duty  assignment 
does  not  constitute  a  waiver  of  the 
employee’s  prospective  rights,  including 
the  right  to  be  restored  to  the  same 
position  the  employee  held  when  the 
FMLA  leave  commenced  or  an 
equivalent  position.  Thus,  an  employee 
who  voluntarily  returns  to  a  light  duty 
position  retains  the  right  to  job 
restoration  to  the  same  or  equivalent 
position  until  the  end  of  the  12-month 
period  that  the  employer  uses  to 
calculate  FMLA  leave. 

The  Department  did  not  receive  a 
significant  number  of  comments  on  the 
proposal  in  paragraph  (b)  to  add  new' 
language  setting  forth  the  remedies  for 
interfering  with  an  employee’s  rights 
under  the  FMLA.  The  AFL-CIO 
supported  the  Department’s  proposal. 
The  Department  adopts  the  proposal 
without  modification. 

In  regards  to  proposed  §  825.220(c), 
the  Department  indicated  in  the 
proposed  rule  that  it  had  received 
several  comments  requesting  that  the 
Department  strengthen  or  clarify  the 
regulatory  provisions  implementing  the 
Act’s  prohibitions  on  interference  and 
discrimination.  73  FR  7900  (Feb.  11, 
2008).  In  accordance  with  such 
comments,  the  Department  proposed  in 
paragraph  (c)  to  state  explicitly  that  the 
Act’s  prohibition  on  interference  in  29 
U.S.C.  2615(a)(1)  includes  claims  that 
an  employer  has  discriminated  or 
retaliated  against  an  employee  for 
having  exercised  his  or  her  FMLA 
rights.  Section  2615(a)(1)  makes  it 
unlawful  for  an  employer  to  interfere 
with,  restrain,  or  deny  the  exercise  of  or 
the  attempt  to  exercise  any  right 
provided  for  under  the  Act.  Although 
section  2615(a)(2)  of  the  Act  also  may  be 
read  to  bar  retaliation  (see  Brx'ant  v. 
Dollar  General  Corp.,  538  F.3d  394  (6th 
Cir.  2008)),  the  Department  believes  that 
section  2615(a)(1)  provides  a  clearer 
statutory  basis  for  §  825.220(c)’s 
prohibition  of  di.scrimination  and 
retaliation.  See  Colburn  v.  Parker 
Hannifin  Corp.  429  F.3d  325,  331  (1st 
Cir.  2005)  (recognizing  retaliation  as  a 
form  of  interference  prohibited  by 
§  2615(a)(1)  of  the  Act  and  29  CFR 
825.220(c)).  The  Department  did  not 
receive  any  comments  on  this  proposed 
clarification  and  adopts  the  proposal 
without  modification. 

The  Department  proposed  to  clarify 
that  the  u'aiver  provision  in  paragraph 
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(d)  that  states  “[e]mployees  cannot 
waive,  nor  may  employers  induce 
employees  to  waive,  their  rights  under 
FMLA”  applies  only  to  prospective 
FMLA  rights.  Courts  have  disagreed  as 
to  whether  this  language  prohibits  only 
the  prospective  waiver  of  FMLA  rights, 
or  also  prohibits  the  retrospective 
settlement  or  release  of  FMLA  claims 
based  on  past  employer  conduct,  such 
as  through  a  settlement  or  severance 
agreement,  without  Department  or  court 
approval.  Compare  Taylor  v.  Progress 
Energy,  493  F.3d  454  (4th  Cir.  2007), 
cert,  denied,  —  U.S.  — ,  2008  WL 
2404107  (June  16,  2008)  (interpreting 
Department’s  regulation  to  prevent 
employees  from  settling  past  claims  for 
FMLA  violations  with  employers 
without  the  approval  of  the  Department 
or  a  court)  with  Paris  v.  Williams  WPC- 
I,  Inc.,  332  F.3d  316  (5th  Cir.  2003) 

(plain  reading  of  the  Department’s 
regulation  prohibits  prospective  waiver 
of  rights  only  and  not  retrospective 
settlement  of  claims).  The  Department 
disagrees  with  the  Fourth  Circuit’s 
interpretation  of  the  regulation. 
Therefore,  in  the  interest  of  clarity,  the 
Department  proposed  to  make  explicit 
in  paragraph  (d)  of  this  section  that 
employees  and  employers  are  permitted 
to  agree  voluntarily  to  the  settlement  of 
past  claims  without  having  first  to 
obtain  the  permission  or  approval  of  the 
Department  or  a  court. 

Nearly  all  the  employers,  employer 
organizations,  and  law  firms 
representing  employers  who 
commented  on  this  issue  supported  the 
Department’s  proposed  clarification. 

The  Equal  Employment  Advisory 
Council  stated  that,  w'hile  the  current 
regulation  “clearly  allow's’’  waivers  in 
settling  past  claims,  they  supported  the 
Department’s  proposal  to  make  it  more 
explicit.  See  also  Association  of 
Corporate  Counsel’s  Employment  and 
Labor  Law'  Committee.  Several 
commenters,  including  the  Chamber, 
Domtar  Paper  Company,  the  National 
Federation  of  Independent  Business, 
Hew'itt  Associates,  and  HR  Policy 
Association,  emphasized  the  economic 
and  efficiency  benefits  to  all  parties  of 
allowing  settlements  without 
Department  or  court  approval.  Several 
commenters  such  as  the  National 
Restaurant  Association,  the 
Manufacturers  Alliance,  and  HR  Policy 
Association,  emphasized  the  importance 
of  this  regulation  for  severance 
agreements.  The  law'  firm  Burr  & 

Forman  requested  additional 
clarification  of  the  term  “past”  in  the 
proposal  and  specifically  requested  that 
severance  agreements,  including  those 
where  the  employee  may  or  may  not 


know  of  any  FMLA  claims,  be  permitted 
without  Department  or  court  approval. 

Employee  organizations  opposed  the 
proposed  clarification.  Several 
commenters,  including  A  Better 
Balance:  The  Work  and  Family  Legal 
Center,  Human  Rights  Campaign, 

Sargent  Shriver  National  Center  on 
Poverty  Law,  and  Family  Caregiver 
Alliance,  emphasized  the  unequal 
position  of  employees  and  employers  in 
settling  cases  or  signing  severance 
agreements,  with  employees’  immediate 
financial  needs  forcing  employees  to 
forego  their  FMLA  rights  and  thereby 
allowing  employers  to  escape  FMLA 
liability.  According  to  these 
commenters,  requiring  Department  or 
court  approval  is  an  important  means  of 
addressing  this  inequality.  They  argued 
that  allowing  settlements  or  severance 
agreements  without  Department  or  court 
approval  would  hamper  enforcement  of 
the  FMLA.  In  addition,  many  of  the 
commenters,  including  the  AFL-CIO, 
the  National  Partnership  for  Women  & 
Families,  the  ACLU,  and  Women 
Employed,  reiterated  many  of  the 
reasons  relied  on  by  the  Fourth  Circuit 
in  Taylor  to  support  their 
recommendation  that  the  Department 
not  allow  unsupervised  w'aivers  of  past 
FMLA  claims.  Specifically,  they  argued 
that  the  Department’s  proposal 
contradicts  the  Department’s  position  in 
the  1995  regulation,  ba.sed  on  statements 
in  the  1995  preamble.  These 
commenters  urged  the  Department  to 
reject  the  proposal  because  private 
settlement  of  prospective  or 
retrospective  claims  undermines 
Congressional  intent  in  imposing 
minimum  labor  standards.  They 
maintained  that  the  FMLA  should  be 
interpreted  consistently  with  the  FLSA, 
which  prohibits  employees  from 
waiving  their  rights  without  Department 
or  court  approval,  instead  of  with  Title 
VII  and  othei'anti-discrimination  laws 
which  allow  unsupervised  settlements. 
They  also  contended  that  employers 
have  an  incentive  to  deny  FMLA 
benefits  if  they  can  settle  violation 
claims  for  less  than  the  cost  of 
complying  with  the  statute. 

The  Department’s  interpretation  of  the 
waiver  provision  is  well  known  from  its 
participation  in  Taylor.  The  Department 
has  never  interpreted  current 
§  825.220(d)  as  prohibiting  tbe 
unsupervised  settlement  or  release  of 
claims  based  on  past  employer  conduct 
and  has  never  enforced  it  as  such.  This 
interpretation  is  consistent  with  the 
statute.  Nothing  in  the  text  of  the  FMLA 
requires  Department  or  court  approval 
of  a  settlement  or  release  of  FMLA 
claims  based  on  past  employer  conduct 
or  prohibits  waiver  of  FMLA  claims 


based  on  past  employer  conduct.  The 
statute  is  silent  on  this  issue.  The 
enforcement  provision  in  FMLA  does 
not  reference  the  supervised  settlement 
provision  in  section  16(c)  of  the  FLSA, 
29  U.S.C.  216(c).  Instead,  FMLA’s 
enforcement  provision  directs  the 
Secretary  to  receive,  investigate,  and 
attempt  to  resolve  FMLA  complaints  in 
the  same  manner  that  the  Secretary 
receives,  investigates,  and  attempts  to 
resolve  complaints  under  sections  6  and 
7  of  the  FLSA  (29  U.S.C.  206  and  207). 
29  U.S.C.  2617(b)(1).  Consistent  with 
this  statutory  authorization,  the 
Secretary  has  established  an 
administrative  process  pursuant  to 
which  the  Wage  and  Hour  Division 
investigates  and  attempts  to  resolve 
FMLA  complaints  in  the  same  way  that 
it  handles  FLSA  complaints.  The 
supervised  settlement  practice, 
however,  is  unique  to  the  FLSA.  See 
Barrentine  v.  Arkansas  Best  Freight  Svs., 
450  U.S.  728,  740  (1981);  Brooklyn  Sav. 
Bank  v.  O’Neil,  324  U.S.  697,  706-07 
(1945).  The  judicial  prohibition  against 
private  settlements  under  the  FLSA  is 
based  on  policy  considerations  unique 
to  the  FLSA.  The  FLSA  is  a  remedial 
statute  setting  the  floor  for  minimum 
wage  and  overtime  pay.  It  was  intended 
to  protect  the  most  vulnerable  workers, 
who  lacked  the  bargaining  power  to 
negotiate  a  fair  wage  or  reasonable  work 
hours  with  their  employers.  The 
judicially-imposed  restrictions  on 
private  settlements  under  the  FLSA 
have  not  been  read  into  other 
employment  statutes  that  reference  the 
FLSA  and  should  not  be  read  into  the 
FMLA.  Even  the  Age  Discrimination  in 
Employment  Act  (“ADEA”),  which 
explicitly  references  section  16(c)  of  the 
FLSA  (29  U.S.C.  216(c)).  see  29  U.S.C. 
626(b),  has  not  been  interpreted  as 
requiring  supervised  settlements.  Like 
the  ADEA,  the  FMLA  is  not  primarily 
focused  on  pay,  and  protects  all 
segments  of  the  workforce,  from  low 
wage  workers  to  highly  paid 
professionals. 

Because  of  the  perceived  ambiguity  in 
the  1995  regulation,  the  Department 
now  clarifies  that  it  intends,  as  it  has 
always  intended,  for  the  waiver 
prohibition  to  apply  only  to  prospective 
FMLA  rights.  The  Department  notes  that 
it  intended  under  the  proposal  to  allow 
employees  to  enter  severance 
agreements  releasing  FMLA  claims 
based  on  past  employer  conduct,  in 
addition  to  allowing  settlement  of 
FMLA  claims  in  situations  where  the 
employee  has  filed  a  claim  against  the 
employer.  The  Department  has  never 
interpreted  the  waiver  provision  as 
applying  to  the  settlement  of  claims  or 
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to  the  release  of  FMLA  claims  in 
severance  agreements  based  on  past 
employer  conduct,  whether  known  or 
unluiown  to  the  employee  at  the  time  of 
entering  the  severance  agreement.  In  the 
interest  of  further  clarity,  the 
Department  has  modified  the  language 
in  the  final  rule.  By  changing  the 
language  from  settling  past  FMLA 
claims  to  settling  or  releasing  FMLA 
claims  based  on  past  conduct  by  the 
employer,  the  Department  intends  to 
make  clear  that  an  employee  may  waive 
his  or  her  FMLA  claims  based  on  past 
conduct  by  the  employer,  whether  such 
claims  are  filed  or  not  filed,  or  known 
or  unknown  to  the  employee  as  of  the 
date  of  signing  the  settlement  or  the 
severance  agreement.  Thus,  an 
employee  may  sign  a  severance 
agreement  with  his  or  her  employer 
releasing  the  employer  from  all  FMLA 
claims  based  on  past  conduct  by  the 
employer.  An  employee  may  also  settle 
an  FMLA  claim  against  his  or  her 
employer  without  Department  or  court 
approval.  The  Department  believes  this 
promotes  the  efficient  resolution  of 
FMLA  claims  and  recognizes  the 
common  practice  of  including  a  release 
of  a  broad  array  of  employment  claims 
in  severance  agreements. 

The  Department  also  proposed  to 
modify  the  language  in  §  825.220(d) 
regarding  light  duty.  The  current 
regulation  states  that  the  waiver 
prohibition  does  not  prevent  an 
employee’s  voluntary  and  uncoerced 
acceptance  of  a  light  duty  assignment 
while  recovering  from  a  serious  health 
condition.  The  regulation  further  states 
that  “[i]n  such  a  circumstance,  the 
employee’s  right  to  restoration  to  the 
same  or  an  equivalent  position  is 
available  until  12  weeks  have  passed 
within  the  12-month  period,  including 
all  FMLA  leave  taken  and  the  period  of 
‘light  duty.’  ”  The  Department  is  aware 
that  at  least  two  courts  have  interpreted 
this  language  to  mean  that  an  employee 
uses  up  his  or  her  twelve  week  FMLA 
leave  entitlement  while  performing 
work  in  a  light  duty  assignment.  See 
Roberts  v.  Owens-Illinois,  Inc.,  2004  WL 
1087355  (S.D.  Ind.  2004);  Artis  v.  Palos 
Community  Hospital,  2004  WL  2125414 
(N.D.  Ill.  2004).  These  holdings  differ 
from  the  Department’s  interpretation  of 
the  current  regulation,  as  further 
expressed  in  a  1995  opinion  letter 
issued  by  the  Department  that  states  that 
an  employee  who  voluntarily  accepts  a 
light  duty  position: 

Retains  rights  under  FMLA  to  job 
restoration  to  the  same  or  an  equivalent 
position  held  prior  to  the  start  of  the  leave 
for  a  cumulative  period  of  up  to  12 
workweeks.  This  “cumulative  period”  would 
be  measured  by  the  time  designated  as  FMLA 


leave  for  the  workers’  compensation  leave  of 
absence  and  the  time  employed  in  a  light 
duty  assignment.  The  period  of  time 
employed  in  a  light  duty  assignment  cannot 
count,  however,  against  the  12  weeks  of 
FMLA  leave. 

Wage  and  Hour  Opinion  Letter  FMLA- 
55  (Mar.  10,  1995). 

Given  the  apparent  confusion  over 
this  provision,  the  Department  proposed 
to  delete  this  sentence.  In  support  of  the 
proposal,  the  Department  stated  that  the 
current  regulation  does  not  serve  the 
statute’s  purpose  to  provide  job 
protection  when  FMLA  leave  is  taken. 

73  FR  7901  (Feb.  11,  2008).  Deleting  this 
language  would  “ensure  that  employees 
retain  their  right  to  reinstatement  for  a 
full  12  weeks  of  leave  instead  of  having 
that  right  diminished  by  time  spent  in 
a  light  duty  position.’’  Id.  The 
Department  stated  that  it  wished  to 
make  clear  that  “when  an  employee  is 
performing  a  light  duty  assignment,  that 
employee’s  rights  to  FMLA  leave  and  to 
job  restoration  are  not  affected  by  such 
light  duty  assignment.”  Id.  The 
Department  invited  comments  on 
whether  the  deletion  of  this  language 
would  negatively  impact  an  employee’s 
ability  to  return  to  his  or  her  original 
position  from  a  voluntary  light  duty 
position.  Id.  The  Department  adopts  the 
proposal  with  clarifying  modifications. 

It  is  clear  from  the  comments  that  the 
proposal  was  interpreted  in  different 
ways  by  different  groups.  Employee 
organizations  and  unions,  as  well  as 
several  employer  organizations, 
interpreted  the  proposal  to  protect  an 
employee’s  right  to  reinstatement  while 
in  a  light  duty  position,  regardless  of  the 
amount  of  time  the  employee  works  in 
the  light  duty  position.  In  other  words, 
these  commenters  read  the  proposal  as 
preserving  the  employee’s  right  to 
reinstatement  to  the  employee’s  original 
position  or  an  equivalent  position  while 
in  a  voluntary  light  duty  position, 
regardless  of  how  long  that  period  may 
be.  Based  on  this  interpretation, 
employee  organizations  and  unions 
were  supportive.  See  AARP,  National 
Partnership  for  Women  &  Families,  the 
National  Federation  of  Federal 
Employees,  MomsRising.org.  The  AFL- 
CIO  cited  the  Department’s  statement  in 
the  preamble  to  the  proposed  rule — 
“when  an  employee  is  performing  a 
light  duty  assignment,  that  employee’s 
rights  to  FMLA  leave  and  to  job 
restoration  are  not  affected  by  such  light 
duty  assignment” — and  concluded  that 
the  proposed  change  would  not 
negatively  impact  an  employee’s  ability 
to  return  to  his  or  her  original  position. 
See  also  A  Better  Balance:  The  Work 
and  Family  Legal  Center.  The  AFL-CIO 
recommended,  however,  that  the 


Department  include  the  language  cited 
above  in  the  text  of  the  regulation. 

Several  employer  commenters 
interpreted  the  proposal  similarly  and 
expressed  disapproval.  The  Southern 
Company,  American  Health  Care 
Association/National  Center  for 
Assisted  Living,  and  Hewitt  Associates, 
stated  that  the  proposed  modification  of 
this  regulation  would  discourage 
employers  from  offering  light  duty 
positions  because  the  reinstatement 
right  is  not  exhausted  during  a  period  of 
light  duty,  which  creates  an  open-ended 
right  to  reinstatement.  These 
commenters  argued  that  holding  the 
position  open  for  an  indeterminate 
amount  of  time  would  be  too 
burdensome  to  employers  and  therefore 
employers  w^ould  be  less  likely  to  offer 
light  duty  positions.  Under  the  current 
version  of  the  regulation,  the  employer 
has  certainty  that  the  employee  is 
entitled  to  the  original  (or  an  equivalent) 
position  for  only  12  weeks.  Under  the 
proposal  as  they  interpreted  it,  the 
employer  will  no  longer  have  this 
certainty. 

In  contrast,  several  employers  and 
employer  organizations  and  law  firms 
interpreted  the  Department’s  proposal 
as  not  protecting  an  employee’s  right  to 
reinstatement  while  in  a  light  duty 
position.  The  National  Coalition  to 
Protect  Family  Leave  and  the  Society  for 
Human  Resource  Management 
commented  that,  in  most  instances, 
employers  would  like  to  return 
employees  to  their  original  position  as 
soon  as  the  employee  is  able  to  do  so 
and  therefore  the  Department’s 
proposed  change  should  have  no  impact 
on  an  employee’s  reinstatement  rights. 
They  noted,  however,  that  this  may  not 
be  the  case  where  an  employee  has  been 
unable  to  perform  his  or  her  original 
position  for  an  extended  period  of  time 
and  the  employer  has  filled  that  original 
position  with  another  employee.  These 
comments  appear  to  interpret  the 
proposal  as  providing  no  right  to 
reinstatement  to  the  employee’s  original 
position  from  a  light  duty  position.  The 
National  Retail  Federation  interpreted 
the  proposal  in  the  same  manner  and 
suggested  that  the  proposal  will 
discourage  employees  from  accepting 
light  duty  positions  when  returning 
from  FMLA  leave  because  the  employee 
is  no  longer  on  FMLA  leave  when  he  or 
she  returns  to  a  light  duty  position,  and 
therefore  is  no  longer  entitled  to  a  right 
to  reinstatement  to  the  same  or 
equivalent  position. 

Other  commenters  simply  expressed 
uncertainty  as  to  the  correct 
interpretation  of  the  proposal  and  the 
Department’s  intention.  See  Spencer 
Fane  Britt  &  Browne,  Tennessee  Valley 
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Chapter  of  the  Society  for  Human 
Resource  Management,  and  the  National 
Association  of  School  Boards.  The  law 
firm  Spencer  Fane  Britt  &  Browne  and 
Tennessee  Valley  Chapter  of  the  Society 
for  Human  Resource  Management 
questioned  how  the  Department  would 
interpret  the  employee’s  reinstatement 
rights  under  the  proposal:  Would  an 
employee  have  reinstatement  rights  the 
entire  time  the  employee  works  in  a 
light  duty  position  or  would  an 
employee  have  no  reinstatement  rights? 
These  commenters  urged  the 
Department  to  adopt  the  interpretation 
that  an  employee  who  accepts  a  light 
duty  position  has  no  reinstatement 
rights.  The  law  firm  Spencer  Fane  Britt 
&  Browne  argued  that  an  employee 
waives  his  or  her  right  to  reinstatement 
each  day  that  the  employee  works  in  the 
light  duty  position.  According  to  this 
commenter,  interpreting  the  proposed 
regulation  otherwise  would  permit  an 
employee  to  be  guaranteed 
reinstatement  for  an  indefinite  period  of 
time,  including  a  longer  period  than  the 
FMLA  otherwi.se  allows. 

The  Department  intended  its  proposal 
to  protect  an  employee’s  right  to 
restoration  to  the  position  the  employee 
held  when  the  FMLA  leave  commenced 
or  to  an  equivalent  position  while  in  a 
light  duty  assignment.  An  employee 
who  takes  FMLA  leave  has  a  right  to  be 
restored  to  the  same  position  the 
employee  held  when  the  FMLA  leave 
commenced  or  an  equivalent  position. 
29  U.S.C.  2614(a)(1).  An  employee  may 
not  prospectively  waive  this  right. 
Therefore,  when  an  employee 
voluntarily  accepts  a  light  duty 
assignment,  the  employee  does  not 
waive  his  or  her  restoration  right  while 
working  in  the  light  duty  assignment. 
Likewise,  the  time  the  employee  works 
in  the  light  duty  assignment  does  not 
count  as  FMLA  leave.  Thus,  the 
employee’s  right  to  restoration  is 
essentially  held  in  abeyance  during  the 
period  of  time  an  employee  performs  a 
light  duty  assignment  pursuant  to  a 
voluntary  agreement  between  the 
employee  and  the  employer.  At  the 
conclusion  of  the  voluntary  light  duty 
assignment,  the  employee  has  the  right 
to  be  restored  to  the  position  the 
employee  held  at  the  time  the 
employee’s  FMLA  leave  commenced  or 
to  an  equivalent  position,  provided  that 
the  employee  is  able  to  perform  the 
essential  functions  of  such  a  position.  If 
the  voluntary  light  duty  assignment 
ends  before  the  employee  is  able  to 
perform  the  essential  functions  of  such 
a  position,  the  employee  may  use  the 
remainder  of  his  or  her  FMLA  leave 
entitlement  and  would  be  eligible  to 


return  to  the  same  position  the 
employee  held  when  the  FMLA  leave 
first  commenced  or  to  an  equivalent 
position,  provided  that  the  employee  is 
able  to  perform  the  essential  functions 
of  such  a  position  at  the  end  of  his  or 
her  FMLA  leave.  For  example,  if  an 
employee  takes  four  weeks  of  FMLA 
leave  and  voluntarily  accepts  a  light 
duty  assignment  that  the  employer  has 
offered  for  ten  weeks,  at  the  conclusion 
of  that  ten  week  period,  the  employee 
either  returns  to  the  same  position  the 
employee  held  when  the  FMLA  leave 
commenced  or  to  an  equivalent 
position,  or,  if  the  employee  is  unable 
to  return  to  that  position  the  employee 
may  use  the  remainder  of  his  or  her 
FMLA  leave.  At  the  conclusion  of  the 
employee’s  FMLA  leave,  the  employee 
would  have  a  right  to  be  restored  to  the 
same  position  the  employee  held  when 
the  original  FMLA  leave  commenced  or 
to  an  equivalent  position  as  long  as  the 
employee  is  able  to  perform  the 
essential  functions  of  the  position.  The 
Department  notes  that  whenever  an 
employee  performs  his  or  her  own  job 
for  less  than  a  full  schedule,  the 
employee  is  using  intermittent  or 
reduced  schedule  leave  and  is  not 
performing  light  duty  for  purposes  of 
FMLA. 

However,  when  an  employee  has 
already  used  his  or  her  full  12  weeks  of 
FMLA  leave  entitlement  in  a  12-month 
period  and  then  voluntarily  accepts  a 
light  duty  position  because  the 
employee  is  unable  to  resume  working 
in  his  or  her  original  position,  that 
employee  no  longer  has  a  right  under 
the  FMLA  to  re.storation.  If  an  employee 
exhausts  his  or  her  FMLA  leave 
entitlement  and  is  still  unable  to 
perform  the  e.ssential  functions  of  his  or 
her  original  or  equivalent  position,  the 
employee  no  longer  has  an  FMLA  right 
to  restoration. 

The  Department  recognizes  that  in  the 
case  of  open-ended  light  duty 
assignments,  this  could  potentially  lead 
to  an  employee’s  right  to  restoration  to 
his  or  her  original  position  extending  fqr 
an  indefinite  period.  In  order  to  address 
the  administrative  difficulties  such  an 
open-ended  restoration  right  would 
present,  the  final  rule  provides  that  an 
employee’s  right  to  restoration  while  in 
a  light  duty  assignment  expires  at  the 
end  of  the  12-month  leave  year  period 
that  the  employer  uses  to  calculate 
FMLA  leave.  The  Department  believes 
that  this  is  a  rea.sonable  limitation  that 
is  consistent  with  the  statute’s  reference 
to  a  12-month  period  for  leave  purposes. 
For  example,  where  an  employer  uses  a 
calendar  year  to  calculate  FMLA  leave, 
and  an  employee  takes  four  weeks  of 
FMLA  leave  and  returns  in  September 


to  a  light  duty  assignment  that  is  not 
limited  in  duration  and  which  neither 
the  employer  nor  the  employee  chooses 
to  end,  the  employee  has  a  right  to 
restoration  that  extends  through  the  end 
of  that  calendar  year,  but  would  not 
extend  beyond  that  calendar  leave  year. 

While  this  new  provision  in  the  final 
rule  could  potentially  create  a 
disincentive  for  employers  to  offer  light 
duty  positions  because  it  provides  a 
more  open-ended  right  to  reinstatement 
than  the  current  regulation  allows, 
nothing  prevents  employers  from 
offering  light  duty  positions  for  a  finite 
period  of  time.  Because  the  employer 
provides  the  light  duty  position  on  a 
voluntary  basis,  just  as  the  employee 
accepts  it  on  a  voluntary  basis,  an 
employer  may  impose  time  limits  as 
part  of  the  offer  of  a  light  duty 
assignment.  In  addition,  because  the 
light  duty  assignment  is  voluntary,  the 
employer  or  the  employee  may  end  the 
assignment  at  any  time.  If  the  employer 
offers  the  light  duty  assignment  for  a 
limited  period  of  time  or  decides  to  end 
the  assignment  at  any  point,  and  the 
employee  is  not  able  to  return  to  the 
same  or  equivalent  position  at  the 
conclusion  of  that  period  of  time,  the 
employee  may  use  the  remainder  of  his 
or  her  FMLA  leave,  after  which  the 
employee  has  a  right  to  restoration  to 
the  same  position  the  employee  held 
when  the  FMLA  leave  first  commenced 
or  an  equivalent  position.  If,  however, 
the  employee  is  unable  to  resume  work 
after  exhausting  his  or  her  12  weeks  of 
leave  in  a  12-month  period,  the 
employer’s  FMLA  obligation  to  restore 
the  employee  to  the  original  position 
ceases.  At  that  point,  the  employer  may, 
for  example,  permanently  assign  the 
employee  to  a  different  position  or 
terminate  the  employee. 

Several  of  the  employer  commenters 
reiterated  the  request  made  in  response 
to  the  Request  for  Information,  72  FR 
35605  (June  28,  2007),  that  employers  be 
allowed  to  require  employees  to  accept 
a  light  duty  position  that  is  consi.stent 
with  the  employee’s  medical  restrictions 
in  lieu  of  the  employee  taking  FMLA 
leave.  See  American  Foundry  Society, 
Schreiber  Foods,  the  Chamber,  College 
and  University  Professional  Association 
for  Human  Resources,  Berens  &  Tate, 
and  Spencer  Fane  Britt  &  Browne.  As 
explained  in  the  preamble  to  the 
proposed  rule.  73  FR  7900  (Feb.  11, 
2008),  the  Department  does  not  believe 
that  such  a  requirement  comports  with 
the  statutory  right  to  take  12  weeks  of 
FMLA  leave  for  a  serious  health 
condition.  The  FMLA  guarantees 
employees  12  weeks  of  unpaid  leave  for 
the  reasons  enumerated  in  the  statute;  it 
does  not  permit  employers  to  require 
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employees  to  work  a  light  duty  position 
rather  than  taking  FMLA  leave. 

Other  employer  commenters 
requested  that  the  time  an  employee 
works  in  a  light  duty  assignment  count 
against  the  employee’s  12-week  FMLA 
leave  entitlerhent.  See  National  Business 
Group  on  Health  and  Equal 
Employment  Advisory  Council.  The 
National  Business  Group  on  Health 
pointed  to  the  hardship  that  an 
employee  working  a  light  duty  position 
imposes  both  on  the  employer  and  on 
other  employees  who  are  forced  to  take 
on  the  responsibilities  of  the  employee 
who  is  not  performing  the  functions  of 
his  or  her  original  position  as 
justification  for  counting  the  light  duty 
time  as  FMLA  leave.  The  Equal 
Employment  Advisory  Council 
distinguished  a  light  duty  position  that 
the  employer  creates  for  a  particular 
employee  recovering  from  a  serious 
health  condition  from  a  light  duty 
position  that  already  exists  and  that  the 
employer  allows  the  employee  to  fill. 
The  Equal  Employment  Advisory 
Council  recommended  that,  where  the 
employer  created  a  light  duty  position 
for  a  particular  employee,  the  time  spent 
working  in  this  light  duty  position 
should  count  against  the  employee’s 
FMLA  entitlement  because  the 
employee  is  functionally  still  on  leave; 
time  spent  in  a  light  duty  position  that 
already  exists  should  not  count  against 
the  employee’s  FMLA  entitlement. 
Employee  commenters,  including 
Community  Legal  Services,  Inc./AIDS 
Law  Project  of  Pennsylvania,  the 
Coalition  of  Labor  Union  Women,  and 
Catherine  Scott,  emphasized  the 
importance  of  not  counting  the  time  an 
employee  works  in  a  light  duty  position 
against  an  employee’s  12-week  leave 
entitlement. 

The  Department  continues  to  reject 
the  employers’  suggestion  on  this  issue. 
The  time  an  employee  works  in  a 
voluntary  light  duty  position  does  not 
count  against  the  employee’s  FMLA 
entitlement.  The  Department 
acknowledges  that  allowing  an 
employee  to  work  a  light  duty  position 
may  cause  certain  burdens  to  the 
employer.  However,  the  FMLA  does  not 
require  an  employer  to  offer  a  light  duty 
position;  the  employer  does  so 
voluntarily.  The  distinction  between  a 
light  duty  position  created  for  a 
particular  employee  and  a  light  duty 
position  that  already  exists  is  irrelevant 
for  FMLA  purposes  because,  under  the 
FMLA,  the  employer  offers  a  light  duty 
position  on  a  voluntary  basis. 


Subpart  C — Employee  and  Employer 
Rights  and  Obligations  Under  the  Act 

Section  825.300  (Employer  Notice 
Requirements) 

The  NPRM  proposed  to  consolidate 
the  employer  notice  requirements, 
which  appear  in  current  §§  825.300, 
825.301,  825.110  and  825.208,  into  one 
comprehensive  section  addressing  an 
employer’s  notice  obligations.  Current 
§  825.300  addresses  the  requirement 
that  employers  post  a  notice  on 
employee  rights  and  responsibilities 
under  the  law  and,  where  a  significant 
portion  of  the  employer’s  workers  are 
not  literate  in  English,  provide  the 
notice  in  a  language  in  which  the 
employees  are  literate.  This  section  also 
addresses  the  civil  money  penalty 
provision  in  the  law  for  employers  who 
willfully  violate  the  posting 
requirement.  Current  §825.301  requires 
an  employer  to  include  information 
about  the  FMLA  in  any  written 
guidance  such  as  an  employee 
handbook  or  other  document  that  the 
employer  provides  to  its  employees.  In 
the  case  of  an  employee’s  request  for 
FMLA  leave,  current  §  825.301  also 
requires  the  employer  to  provide  the 
employee  with  a  written  notice  that 
details  the  specific  expectations  and 
obligations  of  the  employee  and  the 
consequences  of  a  failure  to  meet  these 
obligations.  Additional  notice 
requirements,  such  as  notifying 
employees  of  their  FMLA  eligibility  and 
designation  of  their  FMLA  leave,  appear 
elsewhere  in  current  §§  825.110  and 
825.208. 

Proposed  §  825.300  consolidated 
these  employer  notice  requirements 
under  the  major  topics  of  “general,” 
“eligibility,”  and  “designation”  notices, 
and  “consequences  of  failing  to  provide 
notice.”  The  final  rule  adopts  the 
consolidated  format,  but  makes 
additional  changes  to  further  clarify 
employer  obligations  to  provide  notice 
to  employees  as  outlined  below.  The 
Department  continues  to  believe  that  a 
key  component  of  making  the  FMLA  a 
success  is  effective  communication 
between  employees  and  employers. 
Enhanced  communication  increases 
employee  awareness  of  rights  and 
responsibilities  and  facilitates  the 
smooth  administration  of  the  FMLA. 
The  Department  anticipates  that  this 
consolidated  format  and  the  notice 
requirements  contained  herein  will 
further  this  goal. 

Several  commenters  strongly 
supported  consolidating  the  employer 
notice  requirements  into  one  general 
area  of  the  regulations.  The  Equal 
Employment  Advisory  Council 
(“EEAC”)  noted  that,  “[b]y  identifying 


specifically  the  ‘general’,  ‘eligibility’ 
and  ‘designation’  notice  requirements, 
the  proposal  clarifies  for  both  employers 
and  employees  their  respective 
obligations  under  the  FMLA.”  The  City 
of  Portland  (OR)  agreed  that  “[pjlacing 
all  of  the  notice  requirements  in 
consecutive  sections  is  an 
improvement”  but  felt  employee  notice 
requirements  should  precede  the 
employer  notice  sections.  See  also 
WorldatWork;  the  Chamber.  While  not 
agreeing  with  all  the  proposed  rule 
changes,  Jackson  Lewis  agreed  with  “the 
‘theme’  of  shared  responsibility  that 
permeates  the  Proposed  Regulations.  By 
increasing  the  emphasis  on  employers’ 
‘general  notice’  obligations  and 
employees’  obligations  to  give  adequate 
and  timely  notice  *  *  *  the  DOL’s 
proposal  prepares  the  groundwork  for  a 
more  reasonable  exercise  of  FMLA 
rights  and  obligations.” 

General  Notice  Requirements 
Proposed  §  825.300(a)  addresses  the 
general  notice  requirements  that  appear 
in  current  §§  825.300  and  825.301(a). 
Proposed  §  825.300(a)(1)  retained  the 
requirement  from  the  current  rule  that 
every  covered  employer  post  and  keep 
posted  in  conspicuous  places  on  its 
premises  where  notices  to  employees 
and  applicants  are  usually  posted  a 
notice  providing  information  about  the 
FMLA.  The  Department  proposed  to 
allow  electronic  posting  of  the  general 
notice  so  long  as  it  otherwise  met  all  of 
the  requirements  of  the  section,  and 
sought  comment  on  whether  the 
electronic  posting  alternative  would  be 
workable  and  would  ensure  that 
employees  and  applicants  obtain  the 
required  FMLA  information. 
Additionally,  the  Department  proposed 
in  paragraph  (a)(1)  to  increase  from  $100 
to  $110  the  civil  money  penalty 
assessment  for  an  employer’s  willful 
failure  to  post  the  required  notice, 
consistent  with  the  requirements  of  the 
Debt  Collection  Improvement  Act  of 
1996  amendment  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990.  For  purposes  of  clarity,  the 
Department  proposed  to  separate  out 
into  paragraph  (a)(2)  the  requirement  in 
the  current  rule  that  a  covered  employer 
post  the  general  notice  even  if  no 
employees  are  eligible  for  FMLA  leave. 
Proposed  §  825.300(a)(3)  required 
covered  employers  with  eligible 
employees  to  di.stribute  the  general 
notice  by  including  it  in  an  employee 
handbook  or  by  distributing  a  copy  to 
each  employee  at  least  once  a  year, 
either  in  paper  or  electronic  form. 
Proposed  §  825.300(a)(4)  permitted 
employers  to  meet  their  obligation  to 
both  post  and  distribute  the  general 
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notice  by  duplicating  the  text  of  the 
prototype  notice  contained  in  Appendix 
C.  The  proposal  required  that,  when  the 
employer  employs  a  significant  portion 
of  employees  who  are  not  literate  in 
English,  the  employer  provide  the 
poster  and  general  notice  tp  employees 
in  a  language  in  which  they  are  literate, 
and  it  also  retained  language  in  the 
current  rule  requiring  notice  to  sensory- 
impaired  individuals  as  required  under 
applicable  federal  and  state  law. 
Additionally,  the  Department  proposed 
revisions  to  its  prototype  general  notice 
to  provide  employees  more  useful 
information  on  their  FMLA  rights  and 
responsibilities. 

The  final  rule  adopts  §  825.300(a) 
with  the  following  modifications. 
Language  similar  to  current 
§  825.301(a)(1)  has  been  added  to 
§  825.300(a)(3)  of  the  final  rule  to  clarify 
that  if  employers  have  employee 
handbooks  or  other  written  materials 
concerning  benefits  and  leave,  such 
written  materials  must  include  the 
general  notice  information.  Where  such 
materials  do  not  exist,  the  final  rule 
requires  an  employer  to  provide  the 
general  notice  to  new  employees  upon 
being  hired,  rather  than  requiring  that  it 
be  distributed  to  all  employees 
annually.  Additionally,  the  final  rule  in 
§  825.300(a)(4)  clarifies  that  employers 
may  meet  the  general  notice 
requirements  by  either  duplicating  the 
prototype  general  notice  in  Appendix  C 
or  by  using  another  format  so  long  as  the 
information  provided,  at  a  minimum, 
includes  all  of  the  information 
contained  in  the  prototype  general 
notice. 

Several  commenters  were  concerned 
that  electronic  posting  of  the  general 
notice  as  permitted  in  proposed 
§  825.300(a)(1)  would  be  insufficient  to 
alert  individuals  to  their  rights  and 
responsibilities  under  the  law.  The 
National  Partnership  for  Women  & 
Families  commented  that,  while 
electronic  posting  could  be  beneficial  to 
some  employees  and  applicants  who 
might  work  at  locations  other  than  the 
employer’s  worksite  or  who  might  be 
applying  for  a  position  online,  it 
“should  be  required  as  an  addition, 
rather  than  a  substitution,  to  employers 
actually  posting  the  FMLA  poster.”  See 
also  American  Association  of  University 
Women:  AFL-CIO;  Communications 
Workers  of  America.  Other  commenters, 
however,  specifically  approved  of  the 
Department’s  proposal  to  allow 
electronic  posting  of  the  general  notice. 
Verizon  commented  that  “[pjermitting 
electronic  forms  of  communication 
recognizes  the  re,.lity  of  the  times, 
encourages  efficiency  and  provides 
employees  with  access  to  information  at 


the  time  of  their  choice.”  See  also 
AT&T;  Willcox  and  Savage;  National 
School  Boards  Association;  College  and 
University  Professional  Association  for 
Human  Resources:  National  Association 
of  Manufacturers. 

Some  employers  also  questioned 
whether  the  statute  allowed  the 
Department  to  require  a  notice  to 
applicants  for  employment  in  proposed 
§  825.300(a)(1).  Spencer  Fane  Britt  & 
Browne  stated  “we  find  no  basis  in  the 
Act  for  requiring  that  employers  make 
applicants  aware  of  the  FMLA  and  the 
rights  they  may  have  a  year  down  the 
road”  if  the  applicant  is  hired  and 
remains  employed.  See  also  Society  for 
Human  Resource  Management;  National 
Coalition  to  Protect  Family  Leave; 
Willcox  and  Savage.  Other  employers 
felt  electronic  notification  of  applicants 
would  be  confusing  and  burdensome 
and  suggested  the  Department  eliminate 
or  scale  back  the  requirement.  The 
Northern  California  Human  Resources 
Association  specifically  questioned  the 
definition  of  “applicant”  and  noted  that 
“the  number  of  unqualified  applicants 
for  an  open  position  is  significantly 
high.”  The  commenter  asked  when  the 
“disclosure”  should  occur  and  also 
questioned  “what  FMLA  regulations 
would  need  to  be  provided?  ”  See  also 
Judi  Moran:  Hewitt  Associates; 

Southern  Company. 

The  final  rule  adopts  §  825.300(a)(1) 
as  proposed,  including  the  provision 
that  the  posting  requirement  may  be 
satisfied  through  an  electronic  posting 
of  the  general  notice  as  long  as  it 
otherwise  meets  the  requirements  of  this 
section.  The  Department  believes  that 
electronic  posting  of  the  notice  can 
facilitate  increased  employee  awareness 
while  limiting  cost  burdens  on 
employers.  For  the  posting  requirement 
to  he  met,  however,  all  employees  and 
applicants  for  employment  must  have 
access  to  the  information.  Thus,  for 
example,  if  an  employer  has  some 
employees  who  do  not  have  employer- 
provided  computer  access  or  who  are 
not  otherwise  able  to  access  the 
information  electronically,  the  employer 
must  post  on  its  premises  where  it  can 
be  readily  seen  a  paper  copy  of  the 
information  contained  in  the  general 
notice,  such  as  a  copy  of  the  prototype 
general  notice  in  Appendix  C. 
Additionally,  electronic  posting  does 
not  excuse  the  employer  from  the 
statutory  requirement  to  post  in  a 
location  viewable  by  applicants  for 
employment.  29  U.S.C.  2619(a). 
Therefore,  if  the  employer  posts  such 
information  on  an  intranet  that  is  not 
accessible  to  applicants,  additional 
posting  would  be  necessary  in  a 
conspicuous  place  where  notices  for 


applicants  for  employment  are 
customarily  posted. 

Numerous  commenters  responded  to 
the  proposed  annual  notification 
requirement  in  §  825.300(a)(3). 

Employee  groups  suggested  that  all 
employers,  including  those  who  have 
handbooks,  should  be  required  to 
distribute  the  general  notice  annually  to 
all  employees.  See  National  Partnership 
for  Women  &  Families:  American 
Association  of  University  Women;  A 
Better  Balance:  The  Work  and  Family 
Legal  Center.  Several  employers 
opposed  the  annual  notification 
requirement,  arguing  that  it  goes  beyond 
the  statutory  requirement  to  post  a 
general  notice.  See  City  of  Colorado 
Springs  (CO);  City  of  Independence 
(MO):  Catholic  Charities,  Diocese  of 
Metuchen;  Fisher  &  Phillips;  National 
Coalition  to  Protect  Family  Leave; 
National  Franchise  Association.  Spencer 
Fane  Britt  &  Browne  stated: 

We  are  not  even  convinced  that  any 
required  distribution  of  the  General  Notice 
should  be  required  if  it  is  posted  in 
conspicuous  places  for  employees  to  read. 
The  Act’s  only  notice  requirement  is  a  poster. 
The  DOL  drafted  the  poster  as  required 
notice  to  employees  of  his/her  FMLA  rights 
and  obligations.  In  the  Ragsdale  decision, 
even  the  Supreme  Court  questioned, 
although  did  not  rule  on,  whether  the  DOL’s 
other  notice  requirements  for  employers  went 
beyond  the  Act. 

The  Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee 
commented  that  because  employers 
must  post  the  policy  in  a  conspicuous 
place,  “it  seems  unnecessary  to  require 
an  annual  distribution  of  the  policy, 
especially  given  the  administrative  costs 
this  will  impose  on  the  employer.”  The 
American  Health  Care  Association  also 
objected  to  the  annual  notice 
requirement,  stating  that  employers  that 
do  not  have  handbooks  typically  will  be 
smaller  employers  with  limited  budgets 
and  no  human  resources  department. 
Fisher  &  Phillips  commented  that  only 
an  employee  with  a  current  need  for 
leave  will  read  the  available  information 
and  thus  the  annual  distribution 
requirement  “simply  creates  an 
additional  administrative  burden  that 
will  not  improve  the  quality  of 
employee’s  knowledge  of  their  rights.” 
The  Metropolitan  Transportation 
Authority  (NY)  suggested  that  “it  should 
be  sufficient  for  the  employer  to 
distribute  such  notices  [once  upon 
hiring  the  employee]  and  to  post  the 
notice  in  conspicuous  locations 
throughout  the  workplace.”  Vercruysse 
Murray  &  Calzone  objected  to  the 
handbook  or  annual  notice  requirement 
beyond  the  posting  requirement,  calling 
it  a  “level  of  overkill  [that]  is  virtually 
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unprecedented  and  can  result  in 
significant  expense  to  employers  who 
must  reprint  handbooks  or  handbook 
inserts  or  distribute  hard  copies  of  the 
notice  to  large  numbers  of  employees  in 
workplaces  where  not  all  employees  are 
connected  electronically.”  Some 
employers  specifically  addressed 
electronic  distribution  of  the  annual 
general  notice  to  all  employees  under 
proposed  §  825.300(a)(3).  AT&T 
commented  that  “expansion  of  the 
posting  requirements  to  include  annual 
[notification]  would  be  workable  if  done 
electronically.”  The  Southern  Company 
requested  that  this  section  be  clarified  to 
provide  that  the  annual  notice 
requirement  can  be  satisfied  by 
including  the  notice  in  an  employee 
handbook  that  is  maintained 
electronically  as  long  as  all  employees 
have  access  to  the  electronic  handbook, 
stating  that  this  would  be  a  cost- 
effective  solution  that  still  meets  the 
Department’s  goals.  Harrill  &  Sutter,  on 
the  other  hand,  objected  to  any 
distribution  that  was  limited  to  an 
electronic  posting,  stating  that 
employees  forget  about  such  postings. 

In  light  of  the  numerous  comments 
regarding  the  administrative  burden  and 
expense  of  the  proposed  annual 
distribution  requirement,  particularly 
for  employers  with  large  numbers  of 
employees  who  do  not  have  access  to  a 
company-provided  computer,  the  final 
rule  modifies  this  provision.  The  final 
rule  requires  employers  that  do  not  have 
employee  handbooks  or  other  written 
materials  concerning  benefits  and  leave 
that  are  distributed  to  all  employees  to 
provide  the  general  notice  to  each 
employee  when  the  employee  is  hired. 
Under  the  current  rule,  employers  that 
do  not  have  a  handbook  or  similar 
written  material  are  only  required  to 
advise  employees  of  their  FMLA  rights 
and  responsibilities  after  they  request 
FMLA  leave.  The  additional  notice 
provided  in  the  final  rule,  given  to 
employees  when  they  are  hired,  will 
alert  employees  to  their  FMLA  rights 
and  responsibilities  before  they  are 
facing  a  significant  family  event  like  the 
birth  or  adoption  of  a  child  or  a  serious 
medical  emergency  affecting  the 
employee  or  a  family  member.  Thus,  the 
new  general  notice  requirement  will 
provide  important  information  to 
employees  at  a  time  when  they  are  not 
in  a  crisis  situation  and  when  it  is  likely 
that  they  are  receiving  other  important 
information  that  they  will  retain  for 
future  reference  regarding  their  new 
employment.  A  covered  employer  with 
no  eligible  employees  would  not  be 
required  to  distribute  the  general  notice, 
although  the  employer  would  have  to 


comply  with  this  requirement  even  if  it 
only  has  one  eligible  employee.  The 
Department  adopts  the  provision 
permitting  distribution  of  the  handbook 
or  general  notice  to  new  employees 
through  electronic  means  for  the  same 
reasons  that  it  adopts  the  proposal  to 
permit  electronic  posting  of  the  general 
notice  discussed  above.  With  regard  to 
the  use  of  an  electronic  employee 
handbook,  the  Department  believes  that 
having  the  FMLA  notice  incorporated 
into  an  employee  handbook  that  is 
maintained  electronically  can  satisfy 
this  general  notice  requirement,  so  long 
as  all  of  the  requirements  of  this  section 
are  met,  i.e.,  that  the  information  is 
accessible  to  all  employees  of  the 
employer,  that  it  is  made  available  to 
employees  not  literate  in  English  (if 
required),  and  that  the  information 
provided  includes,  at  a  minimum,  all  of 
the  information  contained  in  the 
prototype  general  notice. 

A  few  commenters  addressed  the 
provision  in  proposed  §  825.300(a)(4) 
permitting  employers  to  meet  the 
general  notice  requirements  by 
duplicating  the  text  of  the  prototype 
general  notice  contained  in  Appendix  C. 
Vercruysse  Murray  &  Calzone 
commented  that  “some  employers  will 
simply  use  the  FMLA  notice/poster  as 
their  FMLA  policy  and  do  away  with 
more  specific  policies  that  are  currently 
in  place”  leaving  out  important 
information,  such  as  the  employer’s  12- 
month  leave  period,  because  it  is  not 
contained  in  the  notice/poster.  TOC 
Management  Services  also  objected  to 
the  use  of  the  prototype  notice  in 
employee  handbooks,  stating  that 
“handbook  policies  are  more 
informative  than  a  generic  general 
notice”  and  that  to  require  employers  to 
use  the  general  notice  in  their  handbook 
will  inevitably  lead  to  confusion.  The 
final  rule  in  §  825.300(a)(4)  clarifies  that 
employers  may  use  a  copy  of  the 
prototype  general  notice  in  Appendix  C 
or  may  use  employer-drafted  FMLA 
policy  information  (including 
information  specific  to  the  employer’s 
policies)  for  inclusion  in  an  employee 
handbook  or  for  distribution  to  new 
employees,  so  long  as  it  contains,  at  a 
minimum,  all  of  the  information 
included  in  the  prototype  general  notice 
and  is  consistent  with  that  notice. 

A  few  commenters  noted  that  the 
Department’s  proposed  general  notice 
did  not  include  information  advising 
employees  of  the  type  of  information  the 
employee  will  need  to  provide  to  the 
employer  when  requesting  leave  to  meet 
the  employee  notice  standards  in 
§§825.302  and  825.303.  One 
commenter,  Robert  Schwartz,  who 
objected  to  the  employee  notice 


obligations,  also  objected  that  the  draft 
general  notice  “simply  warns  employees 
that  they  must  furnish  ‘sufficient’ 
information  for  the  employer  to 
determine  if  the  leave  may  qualify  for 
FMLA  protection  and  the  expected  start 
date  and  duration  of  the  leave”  without 
alerting  employees  to  additional 
information  they  will  need  to  provide. 
See  also  Society  for  Human  Resource 
Management:  National  Coalition  to 
Protect  Family  Leave.  In  the  final  rule, 
the  Department  has  updated  the 
prototype  general  notice  to  indicate 
more  clearly  the  type  of  information  an 
employee  may  need  to  provide  to  his  or 
her  employer  for  the  notice  to  be 
“sufficient.”  See  §§  825.302  and 
825.303. 

Several  commenters  sought 
clarification  of  the  requirement  in 
proposed  §  825.300(a)(4)  that  employers 
with  a  “significant  portion”  of 
employees  not  literate  in  English 
provide  the  poster  and  general  notice  in 
a  language  in  which  they  are  literate. 
Jackson  Lewis  questioned  whether  the 
“employment  of  more  than  a  few  non- 
English  literate  employees”  would 
trigger  the  obligation  or  if  “a  workforce 
of  25%  non-English  literate  employees” 
would  trigger  it.  Catholic  Charities, 
Diocese  of  Metuchen  commented  “[tjhe 
regulation  should  define  what 
constitutes  a  significant  portion.  *  *  * 
[and]  provide  clarification  of  the 
measures,  if  any,  that  employers  are 
required  to  take  so  as  to  ensure  that 
workers  are  informed  of  the  contents  of 
the  poster  and  general  notice  when  only 
a  small  number  of  employe|es]  are  not 
literate  in  English.”  The  Equal 
Employment  Advisory  Council 
recommended  the  Department  clarify 
that  the  “alternative  notice  is  required 
only  where  the  workforce  in  a  particular 
location  is  literate  in  a  language  other 
than  English”  to  more  readily 
accommodate  those  employers  with 
multiple  locations.  Finally,  the 
Communications  Workers  of  America 
stated  that  “the  agency  should  more 
closely  monitor  all  of  the  FMLA  notices 
that  employers  are  providing  to 
employees,  including  ensuring  that  this 
information  is  provided  in  many 
languages  other  than  English  in 
appropriate  work  locations.”  The  final 
rule  in  §  825.300(a)(4)  adopts  the 
proposal  on  this  topic  without  change. 
Nonetheless,  the  Department  notes  that 
employers  with  multiple  locations  may 
post  notices  in  different  languages  at 
different  locations,  if  the  posted  notices 
are  provided  in  languages  in  which  the 
employees  are  literate  at  each  location. 
Additionally,  the  final  rule  applies  the 
same  “significant  portion  of  workers  not 
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literate  in  English”  standard  for 
translation  of  the  notification  of 
eligibility  and  rights  and  responsibilities 
in  §  825.300(b){2)  and  (c)(1). 

Finally,  two  commenters  addressed 
the  proposed  increase  (from  $100  to 
$110)  in  the  Civil  Money  Penalty  (CMP) 
required  under  §  825.300(a)(1).  One 
commenter,  Tracy  Hutchinson, 
suggested  that  penalties  for  employers 
who  “ignore  the  law”  should  be  much 
harsher  including  jail  time.  The 
Coalition  of  Labor  Union  Women 
commented  that  the  proposed  increase 
was  “inadequate  to  discourage 
employers  from  ignoring  their  clear  • 
statutory  obligation  to  provide  sufficient 
FMLA  notice  to  their  workers.” 

Section  109(b)  of  the  FMLA  (29  U.S.C. 
2619(b))  provides  that  any  employer 
who  willfully  violates  the  Act’s 
requirement  to  post  the  FMLA  notice  as 
required  by  section  109(a)  may  be 
assessed  a  CMP  not  to  exceed  $100  for 
each  separate  offense.  This  CMP  amount 
was  set  by  the  Congress  as  part  of  the 
original  FMLA  of  1993.  The  Department 
proposed  to  increase  the  CMP  to  $110 
to  meet  requirements  of  the  Debt 
Collection  Improvement  Act  of  1996, 
which  amended  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  to  require  that  federal  agencies 
adjust  certain  CMPs  for  inflation.  As 
amended,  the  law  requires  each  agency 
to  initially  adjust  for  inflation  all 
covered  CMPs,  and  to  periodically  make 
further  inflationary  adjustments 
thereafter.  The  statute  applies  a  cap,  for 
the  initial  adjustment  only,  which  limits 
the  amount  of  the  first  penalty  increase 
to  10  percent  of  the  current  penalty 
amount.  Therefore,  although  the  amount 
of  inflation  since  June  of  1993  has 
exceeded  10  percent,  the  Department’s 
proposal  to  amend  §  825.300(a)  to 
provide  for  assessment  of  a  penalty  of 
$110  for  willful  violations  of  the  posting 
requirement  is  limited  by  these  statutory 
constraints  and  is  adopted  as  proposed. 

Eligibility  Notice 

The  Department  proposed  to 
consolidate  the  existing  eligibility 
notice  requirements  in  current 
§§  825.110  and  825.301  into  one  section 
in  §  825.300(b)  and  to  strengthen  and 
clarify  them.  Consistent  with  the 
requirement  in  current  §  825.110(d), 
proposed  §  825.300(b)(1)  required  an 
employer  to  advise  an  employee  of  his 
or  her  eligibility  status  when  the 
employee  requests  leave  under  the 
FMLA.  The  Department  proposed  in 
§  825.300(b)(1)  to  extend  the  time  frame 
for  an  employer  to  respond  to  an 
employee’s  request  for  FMLA  leave  from 
two  business  days  to  five  business  days 
of  the  employee’s  request  for  leave  or  of 


the  employer  acquiring  knowledge  that 
the  leave  may  be  for  a  FMLA-qualifying 
reason.  The  Department  sought 
comment  on  whether  this  increased 
time  frame  would  both  impart  sufficient 
information  to  employees  in  a  timely 
manner  and  be  workable  for  employers. 
Proposed  §  825.300(b)(2)  specified  what 
information  an  employer  must  convey 
to  an  employee  as  to  eligibility  status, 
including  whether  the  employee  still 
has  FMLA  leave  available  in  the  current 
12-month  FMLA  leave  period.  It  also 
required,  if  the  employee  was 
determined  not  to  be  eligible  or  to  have 
no  FMLA  leave  available,  that  the 
employer  state  the  reasons  why  the 
employee  was  not  eligible.  If  the 
employee  was  determined  to  be  eligible, 
proposed  §  825.300(b)(3)  required  the 
employer  to  provide  the  employee  with 
specific  notice  of  his  or  her  rights  and 
obligations  under  the  law  and  the 
consequences  of  failing  to  meet  those 
obligations,  consistent  with  current 
§  825.301(b)(1).  The  Department 
proposed  to  add  language  at 
§  825.300(b)(3)(iii)  requiring  that,  when 
an  employer  notifies  an  eligible 
employee  of  the  right  to  substitute 
employer-provided  paid  leave  and  the 
conditions  related  to  any  such 
substitution,  the  employer  also  must 
inform  the  employee  that  he  or  she  may 
take  unpaid  FMLA  leave  if  the 
employee  does  not  comply  with  the 
terms  and  conditions  of  the  employer’s 
paid  leave  policies  (see  discussion 
supra  at  §  825.207).  Proposed 
§  825.300(b)(3)(v)  provided  that 
employers  should  include  a  list  of  the 
employee’s  essential  job  functions  with 
the  eligibility  notice  if  they  will  require 
that  those  functions  be  addressed  in  a 
fitness-for-duty  certification  when  the 
employee  returns  to  work.  Proposed 
§  825.300(b)(4)  retained  the  language 
from  current  §  825.301(b)(2)  which 
provides  that  the  eligibility  notice  may, 
but  is  not  required  to,  include  other 
information,  such  as  whether  the 
employer  will  require  periodic  reports 
of  the  employee’s  status  and  intent  to 
return  to  work.  Proposed  §  825.300(b)(5) 
provided  that  the  eligibility  notice 
should  be  accompanied  by  any  required 
medical  certification  forms.  Consistent 
with  current  §  825.301(c),  proposed  . 

§  825.300(b)(6)  required  that  the 
eligibility  notice  to  be  provided  no  less 
often  than  the  first  time  in  each  six- 
month  period  that  the  employee  gives 
notice  of  the  need  for  leave  (if  the 
employee  takes  leave  in  that  six-month 
period)  and.  if  leave  has  already  begun, 
that  the  notice  be  mailed  to  the 
employee’s  address  of  record.  If  also 
required  that  the  notice  be  given  within 


a  reasonable  time  after  notice  of  the 
need  for  leave  is  given  by  the  employee, 
and  should  be  within  five  business  days 
if  feasible.  Proposed  §  825.300(b)(7) 
provided  that  if  the  information 
changed  with  respect  to  a  subsequent 
period  of  FMLA  leave  during  the  six- 
month  period,  the  employer  should, 
within  five  business  days,  provide 
notice  to  the  employee  of  any 
information  that  has  changed  from  a 
previous  eligibility  notice.  Consistent 
with  the  current  §  825.301(c)(2), 
proposed  §  825.300(b)(8)  provided  that 
if  an  employer  requires  a  medical 
certification  or  fitness-for-duty 
certification,  written  notice  of  the 
requirement  must  be  given  for  each 
notice  of  a  need  for  leave,  unless  the 
employer  communicates  in  writing  to 
employees  that  such  information  will 
always  be  required  in  connection  with 
certain  absences  and  then  oral  notice 
must  still  be  given.  Proposed 
§  825.300(b)(9)  retained  the  requirement 
from  current  §  825.300(d)  that 
employers  are  expected  to  responsively 
answer  employees’  questions  about  their 
rights  and  responsibilities  under  the 
FMLA.  Finally,  proposed 
§  825.300(b)(10)  referenced  an  optional 
prototype  eligibility  notice,  included  as 
Appendix  D,  which  reflected  the 
changes  in  the  proposed  regulation  and 
the  Department’s  attempt  to  simplify  the 
form  for  easier  use  and  adaptability. 

The  final  rule  adopts  proposed 
§  825.300(b)  with  several  modifications. 
Final  §  825.300(b)(1)  reinserts  the 
qualifying  phrase  “absent  extenuating 
circumstances”  that  appears  in  current 
§  825.110(d)  and  clarifies  the  frequency 
that  the  eligibility  notice  must  be 
provided,  codifying  in  the  regulations 
Wage  and  Hour  Opinion  Letter  FMLA- 
112  (Sept.  11,  2000).  Final 
§  825.300(b)(2)  requires  that,  if  an 
employee  is  not  eligible  for  FMLA  leave, 
the  employer’s  notice  to  the  employee 
need  only  state  at  least  one  reason  why 
the  employee  is  not  eligible.  A  new 
§  825.300(b)(3)  has  been  added  to  the 
final  rule  clarifying  when  subsequent 
eligibility  notice  must  be  provided  in 
the  same  leave  year.  Proposed 
§  825.300(b)(3)  has  been  redesignated  as 
final  §  825.300(c)  setting  forth  the 
employer’s  obligation  to  provide  notice 
of  the  employee’s  rights  and 
responsibilities.  The  final  rule  clarifies 
that  this  Rights  and  Responsibilities 
notice  must  be  provided  at  the  same 
time  the  eligibility  notice  is  provided. 
The  final  rule  deletes  the  requirement  in 
proposed  §  825.300(b)(3)(v)  that  the 
employer  provide  a  list  of  the  essential 
job  functions  with  the  eligibility  notice. 
The  final  rule  requires  that  this  list  of 
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essential  job  functions  be  provided  with 
the  designation  notice  if  the  employer 
will  require  that  the  fitness-for-duty 
certification  address  the  emploj'ee’s 
ability  to  perform  the  essential  functions 
of  the  position.  The  final  rule  renumbers 
proposed  §  825.300(b)(4)  and  (b)(5)  as 
final  §  825.300(c)(2)  and  (c)(3).  The  final 
rule  deletes  proposed  §  825.300(b)(6) 
and  (b)(8).  Proposed  §  825.300(b)(7)  is 
renumbered  as  final  §  825.300(c)(4)  and 
modified  to  require  the  employer  to 
notify  the  employee  of  any  change  in 
the  information  contained  in  the  notice 
of  rights  and  responsibilities  within  five 
business  days  of  the  first  notice  of  the 
need  for  leave  following  any  such 
change. 

Many  commenters  addressed  the 
requirement  in  proposed  §  825.300(b)(1) 
that  the  eligibility  notice  be  conveyed 
within  five  business  days  after  the 
employee  either  requests  leave  or  the 
employer  acquires  knowledge  that  the 
employee’s  leave  may  be  for  an  FMLA- 
qualifying  reason.  Many  employers  and 
employer  representatives  supported 
increasing  the  time  to  provide  the 
eligibility  notice  from  two  to  five 
business  days.  Infinisource,  Inc.  and 
Cummins  Inc.  noted  that  the  increased 
time  frame  will  allow  employers  to 
gather  the  information  necessary  to 
determine  eligibility  and  respond  to  a 
leave  request.  See  also  Hinshaw  & 
Culbertson;  U.S.  Small  Business 
Administration’s  Office  of  Advocacy: 
Community  Health  and  Counseling 
Services.  Hewitt  Associates  commented 
that  the  increased  time  was  “a 
significant  improvement”  as 
‘‘[e]mployers  have  consistently  been 
challenged  by  completing  the  eligibility 
*  *  *  notice  within  two  days  given  the 
confirmations  to  be  made  and 
calculations  to  be  performed.”  Hewitt 
Associates  also  noted,  however,  that  the 
increased  time  frame  was  a  “trade-off’ 
as  the  proposed  regulations  “would 
require  employers  to  provide  even  more 
information  than  they  do  currently.” 
Southwest  Airlines  commented  that  the 
new  time  frame  was  “a  welcome 
addition,  particularly  in  light  of  the 
additional  extensive  information  to  be 
included”  and  also  noted  it  was 
“particularly  appropriate  when 
considering  *  *  *  employers  with 
multiple  work  locations.”  Other 
commenters  felt  the  increased  time  was 
still  insufficient.  Verycruysse  Murray  & 
Calzone  commented  that,  “the 
relaxation  of  the  response  period  from 
two  business  days  to  five  days  will  not 
be  sufficient  for  many  employers  to 
ensure  that  all  of  the  information  to  be 
gathered  and  communicated  is  correct 
and  accurately  reflected  on  the  form.” 


Willcox  and  Savage  stated  the  process  of 
verifying  the  employee’s  eligibility  and 
availability  of  leave  “can  be  extremely 
time-consuming,  especially  if 
intermittent  leave  has  been  used”  and 
suggested  providing  a  ten-day  time 
frame.  New  York  City  (NY)  Law 
Department  stated  that  five  business 
days  may  not  be  adequate  for  employees 
who  use  unscheduled  intermittent  leave 
and  suggested  that  it  should  be 
sufficient  for  an  employer  to  provide 
such  employees  eligibility  notification 
once  upon  completion  of  a  medical 
certification  rather  than  each  time  the 
employee  uses  intermittent  leave. 

On  the  other  hand,  some  commenters 
objected  that  five  days  was  too  long  for 
the  employee  to  have  to  wait  for  a 
determination  of  eligibility.  The  Legal 
Aid  Society,  Employment  Law  Center 
asked,  “What  is  an  employee  expected 
to  do  while  waiting  for  her  employer  to 
determine  her  eligibility?  Take  the  time 
off  work  and  risk  being  terminated 
*  *  *  ?”  See  also  Tracy  Hutchinson. 
Another  commenter,  Frank  Sample, 
pointed  put  that  “[a]n  employee  denied 
information  for  a  week  may  make 
improper  decisions  regarding  their  care 
and  treatment  which  is  wholly  unfair  to 
an  ill  employee  or  their  family.”  Other 
commenters  stated  that  the  two-day 
time  frame  was  reasonable  and  the 
increase  to  five  days  unnecessary.  See, 
Linda  Gore;  Cindy  Whitmore:  Richard 
Mielke.  The  National  Partnership  for 
Women  &  Families  also  opposed  the 
increased  time  frame,  objecting  that 
“throughout  the  NPRM,  there  are 
proposed  changes  that  shorten 
employees’  time  frames  for  meeting 
requirements  for  FMLA  leave  while 
employers  would  be  given  more  time  to 
respond  to  requests  for  FMLA  leave.” 
See  also  AFL-tlO. 

The  final  rule  in  §  825.300(b)(1) 
adopts  the  Department’s  proposal  to 
increase  the  time  frame  for  providing 
the  eligibility  notice  from  two  to  five 
business  days  and  also  reinstates  the 
“absent  extenuating  circumstances” 
language  from  current  §  825.110(d).  The 
numerous  comments  that  the  two-day 
turnaround  time  is,  in  practice,  very 
difficult  to  meet  illustrate  the  necessity 
of  this  change.  The  Department  also 
believes  that  extending  this  time  frame 
to  five  business  days  affords  the 
employer  with  the  opportunity  to 
calculate  more  accurately  whether  the 
employee  is,  in  fact,  eligible  without 
compromising  the  employee’s  FMLA 
rights. 

Addressing  proposed  §  825.300(b)(1) 
more  generally,  the  Metropolitan 
Transportation  Authority  (NY) 
commented  that  the  “trigger  [for 
determining  eligibility]  also  needs  to  be 


revisited”  and  indicated  that  it  was 
unreasonable  to  require  a  large 
employer  to  “discern  from  thousands  of 
sick  leave  requests  the  ones  that  may 
indicate  a  pattern  of  leave  usage  that 
may  be  consistent”  with  the  FMLA.  The 
Department  acknowledges  that  the 
timing  and  frequency  of  the  eligibility 
notice  was  unclear  in  the  NPRM  and 
could  be  read  to  require  the  employer  to 
provide  the  notice  every  time  an 
employee  gave  notice  of  an  absence  that 
might  be  FMLA-protected.  Proposed 
§  825.300  contained  elements  drawn 
from  current  §§  825.110(d),  825.208  and 
825.301,  each  of  which  had  different 
timing  requirements  for  the  provision  of 
information  related  to  eligibility, 
designation,  and  notice  of  rights  and 
responsibilities,  respectively.  While  the 
consolidation  of  the  employer  notice 
requirements  into  a  single  section  in  the 
proposal  made  it  easier  for  employers  to 
identify  and  comply  with  their  notice 
obligations,  the  proposal  did  not  resolve 
the  differing  timing  requirements  for  the 
various  notices  emploj^ers  must  provide. 
For  example,  proposed  §  825.300(b)(1) 
was  based  on  current  §  825.110(d)  and 
required  the  eligibility  notice  to  be 
provided  within  five  business  days  of 
the  employer  learning  that  an 
employee’s  absence  might  be  FMLA- 
protected.  In  contrast,  §  825.300(b)(6) 
was  based  on  current  §  825.301(b)  and 
required  the  eligibility  notice  to  be 
provided  no  less  often  than  every  six 
months  (assuming  the  employee  used 
FMLA  leave  during  the  six-month 
period). 

In  order  to  clarify  the  employer’s 
notice  obligations,  the  final  rule  re¬ 
establishes  the  distinction  in  current 
§§  825.110(d)  and  825.301(b)  between 
notice  of  the  employee’s  eligibility  (/.e., 
whether  the  employee  meets  the 
requirements  of  §  825.110(a))  and  notice 
of  the  employee’s  rights  and 
responsibilities,  and  separates  the  latter 
into  final  §  825.300(c).  As  discussed 
below,  the  final  rule  also  clarifies  the 
timing  of  these  two  notices  and  mov'es 
the  obligation  to  notify  the  employee 
whether  he  or  she  has  FMLA  leave 
available  to  the  designation  notice 
because  the  employer  is  already 
required  to  make  that  determination  at 
the  designation  stage.  The  Department 
believes  that  these  revisions  will  clarify 
the  rule  and  result  in  information  being 
provided  to  employees  in  the  most 
logical  and  timely  fashion  without 
resulting  in  redundant  notices  or  undue 
burden  on  employers. 

Final  §  825.300(b)(1)  clarifies  the 
eligibility  determination  process  and 
codifies  in  the  regulations  Wage  and 
Hour  Opinion  Letter  FMLA-112  (Sept. 
11,  2000).  The  eligibility  notice 
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addresses  only  whether  the  employee 
meets  the  statutory  eligibility  criteria  as 
discussed  in  §  825.110(a):  Employment 
by  the  employer  for  12  months;  1,250 
hours  of  service  in  the  12-month  period 
immediately  preceding  the  request  for 
leave;  and  employment  at  a  worksite 
where  50  or  more  employees  are 
employed  within  75  miles.  The 
determination  of  employee  eligibility  to 
take  FMLA  leave  is  addressed  separately 
from  the  determination  of  whether  the 
employee  has  FMLA  leave  to  take  (or 
has  exhausted  all  available  FMLA  leave 
entitlement)  and  whether  the  reason  for 
which  the  employee  needs  leave  is 
covered  under  the  FMLA.  As  clarified  in 
Wage  and  Hour  Opinion  Letter  FMLA- 
112,  once  an  employee  has  been 
determined  to  be  eligible  to  take  FMLA 
leave  for  a  particular  FMLA-qualifying 
serious  health  condition,  the  employee 
remains  eligible  to  take  FMLA  leave  for 
that  serious  health  condition  for  the 
remainder  of  the  leave  year  (although 
the  employee  may  exhaust  his  or  her 
FMLA  leave  entitlement).  Wage  and 
Hour  Opinion  Letter  FMLA-1 12  (stating 
that  “an  employee’s  eligibility,  once 
satisfied,  for  intermittent  FMLA  leave 
for  a  particular  condition  would  last 
through  the  entire  current  12-month 
period  as  designated  by  the  employer 
for  FMLA  leave  purposes’’).  The  final 
rule  applies  this  same  standard  to  leave 
taken  for  a  qualifying  exigency  and  for 
military  caregiver  leave.  If  an  employee 
needs  leave  for  a  different  FMLA- 
qualifying  reason  during  the  same  leave 
year,  the  employee’s  eligibility  to  take 
FMLA  leave  (i.e.,  whether  the  employee 
has  worked  1,250  hours  of  service  in  the 
immediately  preceding  12  months  and 
whether  50  or  more  employees  are 
employed  at  the  worksite)  is  determined 
separately  as  to  leave  for  that  reason. 
Accordingly,  final  §  825.300(b)(1) 
clarifies  that  the  eligibility  notice  must 
be  provided  “at  the  commencement  of 
the  first  instance  of  leave  in  the  12- 
month  FMLA  leave  year  for  each  FMLA- 
qualifying  reason”  and  that  eligibility  to 
take  FMLA  leave  “as  to  that  reason  for 
leave  does  not  change  during  the  leave 
year.”  If  an  employee  needs  FMLA  leave 
due  to  a  different  FMLA-qualifying 
reason  in  the  same  leave  year  and  is 
determined  not  to  be  eligible  as  to  that 
second  qualifying  reason, 

§  825.300(b)(3)  of  the  final  rule  requires 
the  employer  to  notify  the  employee  of 
the  change  in  eligibility  status  within 
five  business  days,  absent  extenuating 
circumstances,  of  the  employee’s 
request  for  leave  due  to  the  second 
reason.  The  final  rule  sets  out  in  similar 
fashion  the  frequency  with  which 
eligibility  must  be  determined  for  leave 


to  care  for  a  covered  servdcemember 
with  a  serious  injury  or  illness. 

To  further  clarify  the  eligibility 
determination  procedure  under  the  final 
rule,  the  employer’s  obligation  to  notify 
the  employee  of  the  specific 
expectations  and  obligations  related  to 
the  employee’s  FMLA  leave  is  moved 
from  proposed  §  825.300(b)(3)  to  final 
§  825.300(c)  titled  “Rights  and 
responsibilities  notice.”  The 
Department  notes  that  this  is  not  a  new 
notice  obligation;  the  same  obligation 
exists  under  current  §  825.301(b)  and 
was  included  in  proposed 
§  825.300(b)(3).  Moving  this 
requirement  into  a  separate  paragraph 
more  closely  resembles  the  structure  of 
the  current  regulations,  which  address 
the  employer’s  obligation  to  notify  the 
employee  of  his  or  her  eligibility  and 
the  obligation  to  notify  the  employee  of 
the  expectations  and  obligations 
associated  with  the  leave  in  different 
sections  of  the  rule.  Lastly,  the  final  rule 
also  modifies  some  of  the  data  elements 
in  both  the  eligibility  and  rights  and 
responsibilities  notices;  those  changes 
are  discussed  below  in  connection  with 
the  cmnments  regarding  the 
corresponding  provisions  in  the  NPRM. 

Several  commenters  addressed 
proposed  §  825.300(b)(2)  that  required 
employers  to  provide  employees  with 
specific  information  regarding  eligibility 
and  whether  the  employee  still  has  any 
FMLA  leave  available  in  the  current  12- 
month  FMLA  leave  period.  Willcox  and 
Savage  objected  that  the  proposed 
accounting  and  reporting  requirements 
are  unwarranted  and  burdensome, 
especially  absent  “any  assurance  that 
the  employee  will  take  the 
contemplated  leave,”  and  that  the 
employer  may  not  have  recorded  the 
hours  uniformly  or  consistently  with 
“specific  twelve-month  periods.”  Other 
commenters  objected  to  the  content  of 
the  eligibility  notice.  AT&T  commented 
that  the  eligibility  notice  “invites 
employees  to  request  information  about 
eligibility  and  entitlement  without 
imminent  need  for  leave”  and  expressed 
concern  that  employees  will  inundate 
their  managers  with  such  requests. 
Spencer  Fane  Britt  &  Browne 
commented  that  it  would  be 
burdensome  (both  in  the  amount  of  time 
needed  for  the  calculations  and  in  the 
potential  for  error)  for  the  employer  and 
questioned  the  usefulness  of  explaining 
exactly  why  the  employee  is  not  eligible 
if  an  ineligible  employee  does  not  have 
FMLA  rights.  See  also  Vercruysse 
Murray  &  Calzone. 

The  final  rule  in  §  825.300(b)(2) 
adopts  the  proposal  with  modifications. 
The  Department  notes  that  the 
requirement  to  inform  employees  if  they 


are  eligible  to  take  FMLA  leave  is  not  a 
new  one,  and  the  obligation  has  always 
been  triggered  by  the  employee 
providing  notice  of  the  need  for  leave 
that  may  be  covered  under  the  FMLA. 
See  current  §§  825.110(d),  825.302, 
825.303.  Proposed  §825. 300(b)(2), 
which  is  retained  in  the  final  rule, 
added  a  new  requirement  that  when  an 
employer  determines  that  an  employee 
is  not,  in  fact,  eligible  to  take  FMLA 
leave,  the  employer  must  so  inform  the 
employee  and  indicate  the  reasons  the 
employee  is  not  eligible.  The  final  rule 
modifies  this  obligation,  however,  by 
limiting  the  notification  that  an 
employee  is  ineligible  to  any  one  of  the 
potential  reasons  why  an  employee  fails 
to  meet  the  eligibility  requirements. 
Thus,  for  example,  if  an  employee  has 
worked  for  the  employer  for  fewer  than 
12  months,  the  employer  would  be  able 
to  so  indicate  to  the  employee  and 
would  not,  then,  still  be  required  to 
calculate  (and  notify  the  employee  of 
the  results  of  those  calculations) 
whether  the  employee  had  worked 
1,250  hours  in  the  12  months  prior  to 
the  requested  leave.  The  final  rule  also 
removes  from  the  eligibility  notice  the 
requirement  that  the  employer  notify 
the  employee  whether  the  employee 
still  has  FMLA  leave  available.  The 
determination  of  whether  the  employee 
has  FMLA  leave  available  or  has 
exhausted  the  FMLA  leave  entitlement 
is  part  of  the  designation  of  FMLA  leave 
process  under  both  current  §  825.208 
and  proposed  §  825.300(c).  Accordingly, 
the  final  rule  moves  the  requirement  to 
inform  the  employee  of  whether  he  or 
she  has  FMLA  leave  available  to  new 
§  825.300(d),  which  addresses  the 
designation  notice. 

Rights  and  Responsibilities  Notice 

As  discussed  above,  the  final  rule 
moved  proposed  §  825.300(b)(3)  to  final 
§  825.300(c),  separating  the  notice  of 
rights  and  responsibilities  from  the 
notice  of  eligibility.  To  simplify  the 
timing  of  the  notice  of  rights  and 
responsibilities  and  to  avoid 
unnecessary  administrative  burden  on 
employers,  §  825.300(c)(1)  of  the  final 
rule  requires  employers  to  provide  this 
notice  to  employees  at  the  same  time 
they  provide  the  eligibility  notice. 
Additionally,  if  the  information  in  the 
notice  of  rights  and  responsibilities 
changes,  §  825.300(c)(4)  also  requires 
the  employer  to  notify  the  employee  of 
any  changes  within  five  business  days 
of  the  first  notice  of  the  need  for  FMLA 
leave  subsequent  to  any  change.  This 
timing  requirement  will  ensure  that 
employees  receive  timely  notice  of  the 
expectations  and  obligations  associated 
with  their  FMLA  leave  each  leave  year 
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and  also  receive  prompt  notice  of  any 
change  in  those  rights  or  responsibilities 
when  leave  is  needed  during  the  leave 
year.  The  final  rule  also  makes  several 
changes  in  the  information  included  in 
the  notice  of  rights  and  responsibilities, 
which  are  addressed  below. 

Several  commenters  addressed 
proposed  §  825.300(b)(3),  which  is 
moved  to  paragraph  (c)  of  this  section  in 
the  final  rule,  specifying  the  information 
that  must  be  included  in  the  .eligibility 
notice.  The  final  rule  modifies  proposed 
§825.300(b)(3)(i),  which  is  moved  to 
final  §  825.300(c)(l)(i),  to  require 
employers  to  notify  employees  of  the 
method  used  for  establishing  the  12- 
month  period  for  FMLA  entitlement,  or, 
in  the  case  of  military  caregiver  leave, 
the  start  date  of  the  “single  12-month 
period.”  The  Department  believes  that 
this  change  will  provide  employees 
with  information  that  is  crucial  to  their 
understanding  of  their  FMLA  leave 
rights.  The  final  rule  redesignates 
proposed  §  825.300(b)(3)(ii)  and  (iii)  as 
§825.300(c)(l)(ii)  and  (iii).  but 
otherwise  makes  no  changes  in  these 
paragraphs  (other  than  incorporating 
references  to  the  military  family  leave 
provisions  where  applicable).  In 
commenting  on  proposed 
§825.300(b)(3)(iii),  Vercruysse  Murray  & 
Calzone  objected  to  the  level  of  detail 
required  regarding  the  conditions 
applicable  to  any  paid  leave  that  is 
substituted  for  FMLA  leave,  because 
this  information  is  typically  contained 
in  employee  handbooks  or  paid  leave 
plans.  The  Department  redesignates 
proposed  §  825.300(b)(3)(iii)  as 
§  825.300(c)(l)(iii)  and  adopts  it  as 
proposed,  requiring  that  employers 
include  in  the  eligibility  notice  an 
explanation  of  conditions  applicable  to 
the  use  of  paid  leave  that  runs 
concurrently  with  unpaid  FMLA.  The 
Department  notes  that  this  requirement 
is  in  current  §825.301(b)(l)(iii).  The 
NPRM  only  proposed  to  expand  this 
section  to  require  that  employers  also 
notify’  employees  of  their  continuing 
entitlement  to  take  unpaid  FMLA  leave 
if  they  do  not  comply  with  employer- 
required  conditions  for  use  of  paid 
leave.  To  clarify,  however,  the 
Department  notes  that  an  employer  may 
meet  the  requirements  of  providing 
information  about  the  conditions  related 
to  the  substitution  of  paid  leave  by 
reference  to  existing,  employee- 
accessible  copies  of  such  policies.  See 
Appendix  D- 

A  number  of  commenters  addressed 
the  requirement  in  proposed 
§825.300(b)(3)(v)  that  an  employer 
provide  a  list  of  the  essential  functions 
of  the  employee’s  position  with  the 
eligibility  notice  if  the  employer  will 


require  a  fitness-for-duty  certification 
that  addresses  those  functions.  Domtar 
Paper  Company  supported  the  proposed 
change,  stating  that  while  it  will  require 
additional  administrative  burden  for 
employers,  it  “is  a  valid  requirement  if 
the  employer  wants  the  option  to  be 
able  to  determine  fitness  for  duty  at 
some  point  in  the  future.”  See  also 
National  Business  Group  on  Health; 
Community  Health  and  Counseling 
Services.  Other  commenters  opposed 
this  proposal,  arguing  that  it  would  be 
administratively  burdensome  to  provide 
a  list  of  the  employee’s  essential  job 
functions  at  the  eligibility  notice  stage. 
Hew'itt  Associates  commented  that 
“many  [employers]  struggle  with 
maintaining  usable  job  descriptions.” 
Vercruysse  Murray  &  Calzone 
commented  that  five  days  w’ould  not  be 
sufficient  for  large  employers  to  find  the 
applicable  job  description,  verify  its 
accuracy,  and  revise  it  as  necessary  to 
reflect  the  actual  essential  functions  of 
the  employee’s  position,  or  in  other 
cases,  to  create  new  job  descriptions. 
ORC  VVorldw'ide  commented  that  the 
proposal  would  be  burdensome  because 
“large  employers  would  feel  compelled 
to  require  Fitness-for-Duty  certifications 
in  all  instances  to  preserve  their  rights. 
Allowing  employers  additional  time  to 
properly  evaluate  the  employee’s 
condition  and  determine  whether  there 
are  any  job-related  concerns  will  also 
minimize  the  burden  on  employees, 
who  w’ould  otherwise  not  be  required  to 
submit  medical  documentation  for  brief 
absences.”  The  Equal  Employment 
Advisory  Council  commented  the 
proposal  would  be  burdensome  “by 
requiring  employers  to  assess  and  list 
the  essential  functions  of  the  job  that  are 
unique  to  each  employee  requesting 
leave  when  it  may  not  ever  be  necessary 
to  do  so”  and  specifically  recommended 
that  “the  employer  be  permitted  to  state 
in  the  Eligibility  Notice  merely  that  a 
fitness-for-duty  certification  maybe 
required.”  (Emphasis  in  original.)  The 
HR  Policy  Association  also  questioned 
the  utility  of  providing  a  list  of  essential 
functions  of  the  employee’s  job  with  the 
eligibility  notice,  noting  that  “at  the 
Eligibility  Notice  stage,  an  employer  has 
not  yet  received  the  medical 
certification  form  from  the  employee’s 
health  care  provider,  which  details  the 
employee’s  medical  condition  and 
allows  an  employer  to  determine 
whether  a  Fitness-for-Duty  certification 
is  even  permissible  under  the  law.”  (See 
also  discussion  of  §  825.310,  which 
discusses  additional  comments  on  this 
subject.) 

After  careful  consideration  of  these 
comments,  the  Department  has  modified 


the  timing  requirement  for  providing  the 
list  of  essential  functions  of  the 
employee’s  position  if  the  employer  w'ill 
require  that  the  fitness-for-duty 
certification  address  the  employee’s 
ability  to  perform  those  functions.  For 
the  reasons  discussed  in  §825.310, 
employers  will  not  be  required  to 
provide  the  list  of  essential  functions 
with  the  eligibility  notice.  Instead,  as 
noted  in  the  designation  notice 
discussion  below,  if  the  employer  will 
require  thqj  the  fitness-for-duty 
certification  specifically  address  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  employee’s 
job,  the  employer  must  provide  the 
employee  with  a  list  of  the  essential 
functions  no  later  than  with  the 
designation  notice  required  by  final 
§  825.300(d),  and  the  employer  must 
also  indicate  in  the  designation  notice 
that  the  fitness-for-duty  certification 
must  address  the  employee’s  ability  to 
perform  those  essential  functions.  As  a 
consequence  of  these  modifications,  the 
final  rule  deletes  proposed 
§  825.300(b)(3)(v)  and  renumbers  the 
remaining  paragraphs  in  §  825.300(c)(1) 
accordingly. 

The  Department  did  not  receive 
significant  comments  on  proposed 
§  825.300(b)(4).  The  final  rule 
redesignates  paragraph  (b)(4)  as  (c)(2) 
and  changes  the  reference  from 
“eligibility  notice”  to  “notice  of  rights 
and  responsibilities,”  but  otherwise 
makes  no  change. 

A  few  comments  addressed  proposed 
§  825.300(b)(5),  which  states  that  the 
eligibility  notice  should  be 
accompanied  by  any  required  medical 
certification  form.  Verizon  requested 
clarification  of  the  requirement  that  any 
required  medical  certification  form 
accompany  the  eligibility  notice: 

In  Verizon,  over  6,000  eligibility  notices 
are  sent  out  each  week.  Approximately  2,800 
medical  certification  forms  are  received  each 
week  for  processing.  The  paper  that  is  wasted 
with  respect  to  those  that  do  not  submit  a 
certification  form  is.  at  Verizon  alone,  over 
half  a  million  sheets  of  paper  per  year  *  *  *. 
While  it  is  the  employer’s  obligation  to  make 
required  certification  forms  available  in  a 
manner  that  is  reasonable  (i.e.,  included  with 
eligibility  letter,  electronically,  or  upon 
request),  we  are  sure  that  the  Department  will 
clarify  that  it  is  not  requiring  that  employers 
engage  in  the  w'asteful  extravagance  of 
mailing  literally  tons  of  paper  for  no  purpo.se. 

See  also  National  Restaurant 
Association.  The  Department  did  not 
intend  that  proposed  §  825.300(b)(5)  be 
read  to  require  the  employer  to  provide 
the  employee  with  the  medical 
certification  form  in  instances  when  one 
would  not  be  submitted  and  has  altered 
the  w'ording  of  this  provision  in  final 
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§  825.300(cK3)  to  indicate  that  the 
medical  certification  may  he  included 
with  the  notice  of  rights  and 
responsibilities.  The  Department  notes 
that  both  the  employer  and  employee 
have  an  interest  in  the  prompt 
determination  of  whether  leave  is 
covered  hy  the  FMLA  and  the  early 
provision  of  any  required  medical 
certification  form  facilitates  this 
determination:  employers  are  not, 
however,  required  to  provide  the 
certification  form  with  the  notice  of 
rights  and  responsibilities. 

Although  proposed  §  825.300(bK6) 
sets  forth  a  timing  requirement  that  was 
inconsistent  with  the  timing 
requirement  contained  in  proposed 
§  825.300(b)(1),  the  Department  did  not 
receive  any  significant  comment 
regarding  this  provision.  As  explained 
above,  §  825.300(b)  of  the  final  rule 
clarifies  the  timing  of  the  eligibility 
notice  and  final  §  825.300(c)  clarifies  the 
timing  of  the  notice  of  rights  and 
responsibilities.  The  requirement  to 
provide  both  of  these  notices  is  timed  to 
the  employee’s  need  for  this 
information,  which,  in  many  cases,  is 
much  less' frequent  than  either  with 
each  FMLA-protected  absence  or  every 
six  months.  Accordingly,  the  final  rule 
deletes  proposed  §  825.300(b)(6). 

The  Department  did  not  receive 
significant  comments  on  proposed 
paragraphs  (b)(7),  (b)(8),  (b)(9),  or  (b)(10) 
of  this  section.  The  final  rule 
redesignates  paragraph  (b)(7)  as  (c)(4) 
and  clarifies  that  notice  of  any  changes 
in  the  rights  and  responsibilities  notice 
must  be  provided  within  five  business 
days  of  the  first  notice  of  an  employee’s 
need  for  leave  subsequent  to  any 
change.  The  final  rule  deletes  proposed 
paragraph  (b)(8),  which  addressed 
notification  of  the  requirement  for 
medical  certification  or  fitness-for-duty 
certification,  because  final  paragraph 
(c)(l)(ii)  addresses  information 
regarding  the  requirement  for  medical 
certification,  and  the  requirement  for 
information  regarding  fitness-for-duty 
certification  is  addressed  in  the 
designation  notice  in  final  §  825.300(d). 
Proposed  paragraph  (b)(9)  is 
redesignated  as  final  paragraph  (c)(5) 
and  adopted  without  change.  Finally, 
proposed  paragraph  (b)(10)  has  been 
adopted  as  final  paragraph  (c)(6),  and 
the  prototype  notice  is  redesignated  as 
the  “Notice  of  Eligibility  and  Rights  and 
Responsibilities.’’  Final  §  825.300(c)(6) 
has  also  been  modified  to  permit 
electronic  distribution  of  the  notice  of 
rights  and  responsibilities,  so  long  as 
the  employer  can  demonstrate  that  the 
employee  (who  may  already  be  on  leave 
and  who  may  not  have  access  to 


employer-provided  computers)  has 
access  to  the  information  electronically. 

Designation  Notice 

Under  the  current  and  proposed 
regulations,  the  employer  must  notify 
the  employee  when  leave  is  designated 
as  FMLA  leave.  Proposed  §  825.300(c) 
outlined  the  requirements  of  the 
designation  notice  an  employer  must 
provide  to  an  employee.  (Additional 
requirements  concerning  employer 
designation  of  FMLA  leave  are  found  at 
proposed  and  final  §825.301.)  The 
Department’s  proposal  sought  to  clarify 
and  strengthen  the  existing  designation 
notice  requirements  contained  in 
current  §  825.208(b)  in  a  number  of 
ways. 

Proposed  §  825.300(c)(1)  required 
that,  once  the  employer  has  enough 
information  to  determine  whether  the 
leave  qualifies  as  FMLA  leave,  the 
employer  must  notify  the  employee 
within  five  business  days  of  making  the 
determination  whether  the  leave  has  or 
has  not  been  designated  as  FMLA  leave. 
This  was  an  increase  from  the  two-day 
time  frame  in  current  §  825.208(b)(1). 
Proposed  §  825.300(c)(1)  also  required 
the  employer  to  inform  the  employee  of 
the  number  of  hours,  days  or  weeks  that 
would  be  designated  as  FMLA  leave.  To 
the  extent  it  is  not  possible  to  provide 
such  information  (such  as  in  the  case  of 
unforeseeable  intermittent  leave),  the 
Department  proposed  that  the  employer 
be  required  to  provide  such  information 
to  the  employee  every  30  days  if  the 
employee  took  leave  during  the  30-day 
period.  In  addition,  proposed 
§  825.300(c)(1)  provided  that  if  the 
employer  requires  that  paid  leave  be 
substituted  for  unpaid  leave,  or  that 
paid  leave  taken  under  an  existing  leave 
plan  be  counted  as  FMLA  leave,  the 
employer  must  inform  the  employee  of 
this  designation  at  the  time  the  leave  is 
designated  as  FMLA  leave.  Proposed 
§  825.300(c)(2)  required  the  designation 
notice  to  be  in  writing,  but  indicated 
that  it  may  be  in  any  form,  including  a 
notation  on  the  employee’s  pay  stub, 
and  that  if  the  leave  is  not  designated  as 
FMLA  leave,  the  notice  to  the  employee 
may  be  in  the  form  of  a  simple  written 
statement.  Proposed  §  825.300(c)(3) 
permitted  an  employer  to  provide  an 
employee  with  both  the  eligibility  and 
designation  notice  at  the  same  time  in 
cases  where  the  employer  had  adequate 
information  to  designate  leave  as  FMLA 
leave  when  an  employee  requested  the 
leave.  Proposed  §  825.300(c)(4)  referred 
to  a  new  optional  prototype  designation 
notice  in  Appendix  E  that  an  employer 
could  use  to  satisfy  its  obligation  to 
notify  an  employee  that  leave  taken  for 


a  qualifying  reason  is  or  is  not 
designated  as  FMLA  leave. 

The  final  rule  redesignates  proposed 
paragraph  (c)  as  final  paragraph  (d)  of 
this  section  and  makes  several  changes 
to  clarify  the  timing  and  content  of  the 
designation  notice,  as  well  as  the  shift 
of  notice  of  the  requirement  for  a 
fitness-for-duty  certification  firom  the 
eligibility  notice  in  the  NPRM  to  the 
designation  notice  in  the  final  rule.  The 
final  rule  moves  the  statement  of  the 
employer’s  obligation  to  provide  the 
designation  notice  from  proposed 
§  825.301(a)  to  final  §  825.300(d)(1)  so 
that  the  structure  of  the  designation 
notice  in  paragraph  (d)  of  this  section 
more  closely  parallels  the  structure  of 
the  eligibility  notice  in  paragraph  (b)  of 
this  section  and  the  rights  and 
responsibilities  notice  in  paragraph  (c) 
of.this  section.  The  final  rule  in 
paragraph  (d)(1)  also  includes  reference 
to  the  military  family  leave  provisions. 
The  Department  moved  proposed 
§  825.300(c)(3)  to  §  825.300(d)(2)  in  the 
final  rule,  and  made  minor  wording 
changes.  Final  §  825.300(d)(3)  requires 
employers  to  notify  employees  of  the 
requirement  to  provide  a  fitness-for- 
duty  certification  no  later  than  the 
designation  notice.  Proposed  paragraphs 
(c)(2)  and  (c)(4)  of  this  section  have  been 
combined  and  redesignated  as  final 
§  825.300(d)(4).  A  new  paragraph  (d)(5) 
has  been  added  to  this  section  of  the 
final  rule  requiring  the  employer  to 
notify  the  employee  if  the  information 
provided  in  the  designation  notice 
changes  (e.g.,  if  the  employee  exhausts 
the  FMLA  leave  entitlement).  Lastly,  the 
final  rule  distinguishes  between 
designation  of  leave  for  a  specific 
qualifying  reason  as  FMLA-covered  and 
notification  of  the  particular  hours  of 
leave  that  have  been  counted  against  the 
FMLA  entitlement,  a  distinction  that  is 
implicit  in  current  §  825.208  and  in 
proposed  §  825.300(c),  and  moves  the 
obligation  to  notify  the  employee  of  the 
amount  of  leave  counted  as  FMLA  to 
final  §825. 300(d)(6). 

The  Department  received  many 
comments  on  designation.  Several 
commenters  supported  the  proposal  at 
§  825.300(c)(1)  to  increase  the  time 
frame  for  providing  the  designation 
notice  from  two  to  five  business  days. 
See  Retail  Industry  Leaders  Association. 
Cummins  Inc.  commented  that  the 
increased  time  frame  “coupled  with  the 
strengthened  medical  certification 
process,  will  provide  the  necessary  time 
for  employers  to  appropriately  respond 
to  an  FMLA  leave  request.”  The  Illinois 
Credit  Union  League  supported  the 
extended  time  frame  but  requested 
additional  time  “if  the  individual  with 
FMLA  responsibilities  is  out  of  the 
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office  on  vacation,  for  example.” 

Verizon  acknowledged  that  five  days  is 
“certainly  reasonable”  but  objected  that 
the  time  frame  was  “inflexible”  because 
it  did  not  provide  for  “exceptional  or 
unusual  circumstances.”  Some 
emplovers.  on  the  other  hand,  objected 
that  the  five  business  days  proposed 
was  still  inadequate.  Southwest  Airlines 
noted  that  the  requirement  was 
“particularly  unreasonable  for 
emplovers  *  *  *  with  multiple 
worksites  and/or  local,  decentralized 
recordkeeping.”  See  also  Metropolitan 
Transportation  Authority  (NY);  Regence. 
Spencer  Fane  Britt  &  Browne  stated, 
“fallthough  we  believe  the  five-day  rule 
is  an  improvement  over  the  existing 
two-day  rule  and  certainly  more 
realistic,  we  question  whether  such  a 
rule  is  even  necessary  in  light  of  the 
Ragsdale  decision”  and  interpreted  the 
proposed  rule  to  allow  notification 
outside  the  five-day  rule  “if  the 
employee  suffers  no  harm.”  Others 
viewed  the  increase  less  favorably.  See 
Cindy  Whitmore.  The  National 
Partnership  for  Women  &  Families 
commented  that  the  change  “provides 
another  example  of  the  pattern  in  the 
NPRM  of  employees  requesting  leave 
having  less  time  to  meet  new 
requirements  and  time  frames  and 
employers  having  more  time  to  respond 
to  requests.”  The  Communications 
Workers  of  America  also  opposed 
“giving  employers  additional  time  to 
process  FMLA  paperwork  without 
giving  employees  an  equal  extension  of 
time  to  provide  responsive 
documentation  requests”  and  further 
expressed  a  concern  that  the  failure  to 
timely  designate  leave  may  result  in 
related  absences  also  being  denied, 
ultimately  leading  employees  “to 
abandon  their  FMLA  rights.” 

A  significant  number  of  comments 
from  employers,  employer 
representativ'es,  and  employer 
associations  objected  to  proposed 
§  825.300(c)(l)’s  requirement  that,  in 
situations  involving  unscheduled 
intermittent  leave,  employers  provide 
employees  notice  every  30  days  of  the 
amount  of  leave  that  has  been 
designated  as  FMLA-qualifying  if  the 
employee  took  leave  during  the  30-day 
period.  Community  Health  and 
Counseling  Services  called  the 
notification  requirement  “an 
administrative  nightmare — especially 
with  the  time  records  always  in  arrears 
upwards  of  two  weeks.”  The  New  York 
City  (NY)  Law  Department  commented 
that  this  propo.sal  placed  “an  undue 
burden  on  employers  who  may  have 
many  employees  frequently  using 
intermittent  leave.”  This  commenter 


and  the  Chamber  suggested  that 
employers  be  required  to  provide 
employees  with  such  information  upon 
request,  but  not  more  often  than  every 
30  days.  The  Catholic  Charities,  Diocese 
of  Metuchen  recommended  the 
designation  notice  “only  be  provide^to 
the  employee  more  frequently  than 
every  six  months  if  the  employee’s  leave 
will  not  be  considered  FMLA  leave.” 
The  Unified  Government  of  Wyandotte 
County/Kansas  City  (KS)  agreed,  stating 
its  concern  about  the  increased 
w’orkload  that  will  be  caused  by  the 
reporting  of  leave  used  to  employees 
taking  leave  each  month.  Willcox  and 
Savage  commented  that  the  proposal 
was  unnecessary  since  many  employees 
using  unscheduled  intermittent  leave  do 
not  begin  to  exhaust  their  twelve-week 
entitlement.  See  also  Ohio  Department 
of  Administrative  Services;  Columbus 
(OH)  City  Attorney’s  Office;  Illinois 
Credit  Union  League;  and  Vercruysse 
Murray  &  Calzone.  The  AFL-CIO, 
however,  supported  the  requirement 
and  stated  the  information  required  to 
be  provided  in  a  30-day  notice  “w'ill 
also  facilitate  leave-related  decisions  by 
employees  who  take  unforeseen, 
intermittent  leave.”  Community  Legal 
Services,  Inc. /AIDS  Law  Project  of 
Pennsylvania  also  supported  the 
Department’s  proposal  but  urged  the 
Department  “to  go  further  and  require 
that  employers  inform  employees  who 
are  on  leave  when  they  are  within  a 
week  of  exhausting  their  FMLA  leave.” 

The  Department  considers 
communication  between  the  employer 
and  the  employee  to  be  critical  to  the 
smooth  administration  of  the  FMLA  and 
has  significantly  modified  the  process 
for  designating  FMLA  leave  to  ensure 
that  employees  receive  timely 
notification  both  that  leave  for  a 
particular  condition  will  be  FMLA- 
protected  and  the  number  of  hours  that 
will  be  counted  against  their  FMLA 
leave  entitlement  in  a  manner  that  is  not 
unduly  burdensome  for  employers.  The 
Department  is  cognizant  of  the  various 
factors  that  employers  must  consider 
before  determining'whether  an 
employee’s  leave  should  be  designated 
as  FMLA  leave  and  the  administrative 
burden  imposed  by  having  to  make  this 
determination  in  a  short  time  frame. 
Accordingly,  final  §  825.300(d)(1) 
modifies  the  timing  of  the  designation 
notice,  requiring  the  employer  to  notify 
the  employee  whether  a  leave  of 
absence  will  be  designated  as  FMLA 
leave  within  five  business  days  absent 
extenuating  circumstances  of  when  the 
employer  has  sufficient  information  to 
determine  whether  the  leave  is  being 
taken  for  a  FMLA-qualif\'ing  reason. 


Final  §  825.300(d)(1)  further  clarifies 
that  only  one  designation  notice  is 
required  for  each  FMLA-qualifying 
reason  per  leave  year,  regardless  of 
whether  the  leave  is  taken  as  a 
continuous  block  of  leave  or  on  an 
intermittent  or  reduced  leave  schedule 
basis.  In  order  to  clarify^  the  distinction 
between  designating  leave  taken  for  a 
qualifying  reason  as  FMLA-protected 
and  notifying  the  employee  of  the 
number  of  hours  counted  against  the 
FMLA  leave  entitlement,  the  final  rule 
moves  the  latter  requirement  to  a  new 
paragraph  (d)(6)  of  this  section;  this 
requirement  applies  also  to  the  military 
family  leave  provisions.  This  distinction 
is  implicit  in  both  current  §  825.208  and 
proposed  §§  825.300(c)  and  825.301(a). 
Under  §  825.300(d)(6)  of  the  final  rule, 
if  the  amount  of  leave  needed  is  known 
at  the  time  of  the  employer’s 
designation  of  the  leave  as  FMLA  leave, 
the  employer  must  notify'  the  employee 
of  the  amount  of  leave  that  will  be 
counted  against  the  employee’s  FMLA 
leave  entitlement  in  the  designation 
notice.  The  Department  finds  persuasive 
the  comments  that  the  automatic  30-day 
tracking,  recording,  and  reporting  to 
intermittent  FMLA  leave-takers  of  the 
amount  of  leave  counted  as  FMLA 
required  by  proposed  §  825.300(c)(1) 
would  be  unduly  burdensome. 
Accordingly,  in  situations  in  w'hich  the 
amount  of  leave  to  be  taken  is  not 
known  at  the  designation  stage  (e.g., 
when  unforeseeable  intermittent  leave 
will  be  needed),  the  final  rule  modifies 
the  employer’s  obligation,  requiring 
employers  to  inform  the  employee  of  the 
number  of  hours  counted  against  the 
FMLA  leave  entitlement  only  upon 
employee  request,  and  no  more  often 
than  every  30  days  if  FMLA  leave  was 
taken  during  that  period.  In  order  to 
lessen  the  burden  of  this  notification, 
and  consistent  with  current 
§  825.208(b)(2),  the  final  rule  also 
permits  the  employer  to  notify  the 
employee  of  the  hours  counted  against 
the  FMLA  leave  entitlement  orally  and 
follow  up  with  written  notification  on  a 
pay  stub  at  the  next  payday  (unless  the 
next  payday  is  in  less  than  one  week,  in 
which  case  the  notice  must  be  no  later 
than  the  subsequent  payday).  By 
clarifying  that  this  requirement  can  be 
met  with  simple  notation  of  FMLA  leave 
on  a  pay  .stub,  the  Department  believes 
that  employers  will  be  able  to  provide 
the  necessary  information  to  employees 
in  a  timely  fashion  with  minimal 
additional  burden.  To  further  encourage 
employers  to  provide  notice  to  the 
employee  at  the  earliest  possible  stage, 
the  Department  has  also  moved 
proposed  §  825.300(c)(3)  to  final 
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§  825.300(d)(2),  to  emphasize  that  the 
employer  is  expressly  permitted  to 
provide  the  designation  and  eligibility 
notices  simultaneously  upon  an 
employee’s  request  for  FMLA  leave,  if 
the  employer  has  sufficient  information 
to  do  so  at  that  time. 

The  Department  has  included  a  new 
§  825.300(d)(3),  consistent  with  the 
changes  in  the  final  rule  in  §  825.300(c) 
and  the  discussion  above,  to  require  that 
the  employer  provide  written  notice  of 
any  requirement  for  a  fitness-for-duty 
certification,  including  indicating 
whether  the  fitness-for-duty  certification 
must  address  the  employee’s  ability  to 
perform  the  essential  functions  of  the 
employee’s  position  and,  if  so,  to 
provide  a  list  of  the  essential  functions 
of  the  employee’s  position,  with  the 
designation  notice.  If  the  employee 
handbook  or  other  written  documents 
clearly  provide  that  a  fitness-for-duty 
certificate  will  be  required,  written 
notice  is  not  required,  but  oral  notice 
must  be  provided. 

The  final  rule  combines  proposed 
§  825.300(c)(2)  and  (c)(4),  both  of  which 
addressed  the  form  of  the  designation 
notice,  and  redesignates  them  as 
§  825.300(d)(4).  Because  pay  stub 
designation  is  more  appropriate  for 
notifying  employees  of  the  amount  of 
leave  counted  against  the  FMLA  leave 
entitlement,  reference  to  designation  by  . 
pay  stub  notation  has  been  deleted  from 
this  paragraph  of  the  final  rule  and 
moved  to  final  §  825.300(d)(6).  As  noted 
above,  final  §  825.300(d)(6)  reinstates 
oral  notification  of  the  amount  of  leave 
counted  as  FMLA  leave  with  written 
follow-up  notification;  such  designation 
is  permitted  under  current 
§  825.208(b)(2),  but  had  been  removed 
from  proposed  §  825.300(c).  The 
prototype  designation  notice  referenced 
in  final  §  825.300(d)(4)  has  been 
modified  consistent  with  the  final  rule. 

Finally,  the  final  rule  adds  a  new 
§  825.300(d)(5)  that  requires  employers 
to  notify  employees  if  the  information  in 
the  designation  notice  changes.  For 
example,  if  an  employee  exhausts  his  or 
her  FMLA  leave  entitlement  and  the 
leave  will  no  longer  be  designated  as 
FMLA  leave,  the  employer  must  provide 
the  employee  with  written  notice  of  this 
change  consistent  with  this  section. 

Consequences  of  Failing  To  Provide 
Notice 

The  Department  proposed  a  new 
paragraph  at  §  825.300(d)  to  address 
concerns  arising  out  of  the  U.S. 

Supreme  Court’s  decision  in  Ragsdale  v. 
Wolverine  World  Wide,  Inc.,  535  U.S.  81 
(2002).  This  paragraph  provided  a 
remedy  provision  that  is  dependent  on 
an  employee  having  suffered 


individualized  harm  as  a  result  of  any 
violation  of  the  general,  eligibility,  or 
designation  notice  requirements.  The 
Department’s  proposal  clarified  that 
failure  to  comply  with  the  notice 
requirements  set  forth  in  this  section 
could  constitute  interference  with, 
restraint  of,  or  denial  of  the  use  of 
FMLA  leave.  The  proposal  further 
provided  that,  if  the  employee  is  able  to 
demonstrate  harm  as  a  result  of  the 
employer’s  failure  to  provide  a  required 
notice,  the  employer  could  be  liable  for 
the  harm  suffered  as  a  result  of  the 
violation,  such  as  lost  compensation 
and  benefits,  other  monetary  losses,  and 
appropriate  equitable  or  other  relief, 
including  employment,  reinstatement, 
or  promotion.  See  also  §  825.301(e). 

Few  commenters  addressed  this 
provision  and  most  agreed  with  the 
proposed  changes.  The  National 
Partnership  for  Women  &  Families,  for 
example,  agreed  that  proposed 
§  825.300(d)  is  necessary  given  the 
Ragsdale  decision,  and  suggested  the 
final  rule  make  clear  that  “one  of  the 
equitable  remedies  an  employee  may 
obtain  is  additional  leave.”  As  in  any 
action  arising  under  the  FMLA,  any 
remedy  is  specific  to  the  facts  of  the 
individual’s  circumstance,  and  a  court 
may  order  any  appropriate  relief. 
Therefore,  no  change  to  the  proposal  is 
necessary,  and  the  final  rule  adopts 
proposed  paragraph  (d)  as  final 
paragraph  (e)  without  modification.  See 
also  the  preamble  discussion  of 
§825.301  for  additional  discussion  of 
the  designation  and  remedy  provisions. 

Section  825.301  (Employer  Designation 
of  FMLA  Leave) 

The  Department  proposed  to  delete 
current  §  825.301,  which  addressed 
employer  notices  to  employees,  because 
its  requirements  were  incorporated  into 
proposed  §  825.300  as  discussed  above. 
Provisions  in  current  §  825.208 
addressing  designation  of  FMLA  leave, 
to  the  extent  not  incorporated  into 
proposed  §  825.300(c),  were  moved  to 
proposed  §825.301. 

Proposed  §  825.301(a)  stated  an 
employer’s  obligations  regarding  timely 
designation  of  leave  as  FMLA-qualifying 
and  reiterated  the  requirement  to  notify 
the  employee  of  the  designation  within 
five  business  days  as  proposed  in 
§  825.300.  This  section  required  that  the 
employer’s  designation  decision  be 
based  only  on  information  received 
from  the  employee  or  the  employee’s 
representative  and  also  provided  that,  if 
the  employer  does  not  have  sufficient 
information  about  the  employee’s 
reason  for  leave,  the  employer  should 
inquire  further  of  the  employee  or  of  the 
employee’s  spokesperson.  The  section 


further,  provided  that,  in  the  case  of 
intermittent  leave  or  leave  on  a  reduced 
schedule,  only  one  such  notice  is 
required  unless  the  circumstances 
regarding  leave  have  changed.  Proposed 
§  825.301(b)  outlined  employee 
responsibilities,  with  cross-references  to 
proposed  §§825.302  and  825.303, 
which  addressed  what  constitutes 
sufficient  information  an  employee 
must  communicate  to  an  employer 
when  needing  FMLA  leave.  Among 
other  things,  proposed  §  825.301(b) 
required  that  an  employee  (or  his  or  her 
spokesperson)  provide  sufficient 
information  to  allow  the  employer  to 
determine  that  the  leave  qualifies  under 
the  FMLA,  but  the  employee  need  not 
expressly  assert  rights  under  the  Act  or 
even  mention  the  FMLA.  Proposed 
§  825.301(b)  also  explained  that  the 
consequences  for  an  employee’s  failure 
to  satisfy  these  responsibilities  could 
include  delay  or  denial  of  FMLA  leave. 
Proposed  §  825.301(b),  as  a  matter  of 
clarification,  deleted  the  word  “unpaid” 
found  in  current  §  825.208(a)(2),  as 
these  employee  responsibilities  apply 
whether  the  leave  is  paid  or  unpaid. 
Proposed  §  825.301(c)  provided  that  if 
there  is  a  dispute  between  an  employee 
and  employer  about  whether  leave 
qualifies  as  FMLA  leave,  it  should  be 
resolved  through  discussion  and  the 
dispute  resolution  documented. 
Proposed  §  825.301(d)  permitted 
retroactive  designation  under  certain 
circumstances.  Additionally,  the 
Department  proposed  in  §  825.301(d) 
that  in  all  cases  where  leave  is  FMLA- 
qualifying.  an  employer  and  an 
employee  can  mutually  agree  that  the 
leave  be  retroactively  designated  as 
FMLA  leave.  Proposed  §  825.301(e) 
clarified  that,  if  an  employer  failed  to 
timely  designate  leave  and  if  an 
employee  establishes  that  he  or  she  has 
suffered  harm  as  a  result  of  the 
employer’s  actions,  a  remedy  may  be 
available.  Proposed  §  825.301(e) 
provided  that  failure  to  timely  designate 
may  constitute  an  interference  with, 
restraint  of,  or  denial  of,  the  exercise  of 
an  employee’s  FMLA  rights.  This 
section  clarified  that,  if  the  employee  is 
able  to  establish  prejudice  as  a  result  of 
the  employer’s  failure  to  designate  leave 
properly,  an  employer  could  be  liable 
for  compensation  and  benefits  lost  by 
reason  of  the  violation,  for  other 
monetary'  losses  sustained  as  a  direct 
result  of  the  violation,  and  for 
appropriate  equitable  relief,  including 
employment,  reinstatement,  promotion, 
or  any  other  relief  tailored  to  the  harm 
suffered.  The  Department  provided 
examples  to  illustrate  the  type  of 
circumstance  where  an  employee  may 
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or  may  not  be  able  to  show  that  harm 
has  occurred  as  a  result  of  the 
employer’s  actions.  Lastly,  the 
Department’s  proposal  eliminated  the 
“provisional  designation’’  concept  that 
appears  in  current  §  825.208(e)(2). 

Southwest  Airlines  noted  that  the 
provision  in  proposed  §  825.301(a) 
allowing  only  one  designation  notice  in 
the  case  of  intermittent  or  reduced 
schedule  leave,  unless  the 
circumstances  of  the  leave  have 
changed,  coupled  with  the  new 
requirement  to  provide  designation 
notice  as  often  as  every  30  days  created 
“confusion  as  to  whether  an  employer  is 
obligated  to  provide  the  designation 
notice  every  30  days,  or  only  once.’’  The 
Department  agrees  that  the  proposal  did 
not  clearly  distinguish  between  the 
employer’s  obligation  to  designate  a 
leave  of  absence  as  FMLA-qualif\'ing, 
which  generally  applies  only  once  per 
leave  year  for  each  FMLA-qualifv'ing 
reason,  and  the  employer’s  obligation  to 
notify  the  employee  of  how  much  leave 
is  to  be  counted  against  the  employee’s 
FMLA  leave  entitlement,  which  must  be 
determined  for  each  absence.  As 
discussed  above,  tbe  final  rule  clarified 
these  two  obligations  in  final 
§  825.300(d)(1)  and  (d)(6).  As  part  of  this 
clarification,  both  the  general  statement 
of  the  employer’s  obligation  to  designate 
leave  as  FMLA-protected  and  the 
statement  regarding  the  need  to 
designate  intermittent  and  reduced 
schedule  leave  only  once  were  moved 
from  proposed  §  825.301(a)  to  final 
§  825.300(d)(1),  with  modifications. 

The  Department  did  not  receive 
significant  comments  regarding 
proposed  §  825.301(b)  and  (c). 

Therefore,  the  final  rule  adopts  these 
provisions  as  proposed  with  minor 
editorial  changes,  including  the  deletion 
of  some  references  to  “paid  leave’’  that 
were  unnecessary. 

Several  commenters  agreed  that 
proposed  §  825.301(d)  and  (e)  accurately 
reflected  the  Supreme  Court’s  decision 
in  Ragsdale  v.  Wolverine  World  Wide, 
Inc.,  535  U.S.  81  (2002).  See  Equal 
Employment  Advisory  Council;  the 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee; 
TOC  Management  Services;  the 
Chamber;  Community  Health  and 
Counseling  Services;  National 
Association  of  Wholesaler-Distribution. 
Tbe  American  Foundry  Society 
concurred  but  requested  clarification 
regarding  at  “what  point  an  employer’s 
obligations  are  triggered  to  make  follow¬ 
up  inquiries.”  The  AFL-CIO  agreed 
specifically  with  the  proposed  revisions 
to  §  825-301(e)  concerning  remedies. 
Hewitt  Associates  commented  that 
“employers  will  find  [the  example 


provided  in  that  section]  highly 
instructive”  and  suggested  adding  other 
examples.  The  National  Retail 
Federation  however,  objected  that  the 
“equitable  relief  language  for  harm 
caused  by  interference  with  FMLA 
rights  is  problematic”  and  “too  vague 
about  how  the  loss  of  FMLA  rights 
directly  results  in  monetary  harm.”  The 
Illinois  Credit  Union  League 
commented  that  the  remedy  provision 
(specifically  citing  to  the  provision  as  it 
appears  at  proposed  §  825.300(d))  was 
“particularly  troubling”  and  objected 
that  “interference  with  a  ‘right’  suggests 
something  more  than  failure  to  provide 
notice.”  The  National  Association  of 
Convenience  Stores  stated  the  Ragsdale 
decision  rendered  the  designation 
requirements  of  no  effect  and 
recommended  that  any  designation 
requirement  be  eliminated  from  the 
regulations. 

The  Department  does  not  believe  that 
the  Ragsdale  decision  limited  the 
Department’s  ability  to  require  employer 
notices  beyond  a  posted  general  notice. 
The  Ragsdale  decision  invalidated  the 
categorical  penalty  imposed  by 
§  825.700(a)  of  the  current  regulations. 
The  Court  stated  “in  so  holding  we  do 
not  decide  whether  the  notice  and 
designation  requirements  are 
themselves  valid  or  whether  other 
means  of  enforcing  them  might  be 
consistent  with  the  statute.”  535  U.S.  at 
96.  In  fact,  the  Court  also  stated,  “[t]o  be 
sure,  12  more  weeks  might  be  an 
appropriate  make-whole  remedy  for  an 
employee  who  would  not  have  taken 
any  leave  at  all  if  the  [designation] 
notice  had  been  given,”  lending  further 
support  to  the  validity  of  the  regulatory 
notice  requirements.  Id.  at  93. 

Therefore,  the  final  rule  adopts 
proposed  §  825.301(d)  and  (e)  without 
modification.  The  Department  notes  that 
retroactive  designation  consistent  with 
this  provision  must  be  accompanied  by 
appropriate  notice  to  the  employee  as 
required  under  §  825.300  and  can  only 
be  undertaken  where  it  does  not  cause 
harm  or  injury  to  the  individual  or 
where  the  employee  and  employer 
mutually  agree  to  the  retroactive 
designation. 

Finally,  several  commenters 
addressed  the  elimination  of  the 
“provisional  designation”  concept.  The 
Metropolitan  Transportation  Authority 
(NY)  supported  the  elimination,  noting 
that  it  was  a  confusing  concept  for  both 
employers  and  employees.  The  National 
Partnership  for  Women  &  Families  on 
the  other  hand,  stated  that  the 
Department  “does  not  explain  how  this 
change  could  affect  workers  and 
whether  the  lack  of  a  provisional 
designation  accompanied  by  DOL’s 


proposal  to  grant  employers  more  time 
to  respond  to  employee’s  requests  for 
FMLA  leave  will  make  employees  less 
likely  to  take  FMLA  leave  as  they  will 
not  know  quickly  whether  the  leave  will 
be  covered.”  The  American  Association 
of  University  Women  stated  that  the 
elimination  of  the  “provisional” 
designation  status  was  “particularly 
troubling”  in  light  of  the  increased  time 
frame  afforded  employers  and 
questioned  whether  workers  might  “be 
less  likely  to  take  leave  because  it  will 
take  that  much  longer  to  know  whether 
they  are  covered,  and  the  leave  is  not 
provisionally  designated  in  the 
meantime.”  The  AFL-CIO  commented 
that  the  “[pjreliminary  designation  of 
FMLA  leav'e  gives  employees  the 
comfort  of  knowing  that  their  requests 
for  leave  will  be  approved  provided 
they  give  their  employer  requisite 
information  ‘which  confirms  the  leave  is 
for  an  FMLA  reason.’  ” 

The  final  rule  eliminates  the 
“provisional  designation”  concept  as 
proposed.  The  process  for  “provisional 
designation”  of  leave  may  have  caused 
confusion  over  whether  leave  is 
protected  prior  to  the  actual 
designation,  especially  in  cases  where 
the  leave  does  not  ev'entually  qualify  for 
the  Act’s  protections.  The  Department 
continues  to  believe  that  the  deletion  of 
a  “provisional”  designation  concept 
will  result  in  less  confusion  for 
employees.  If  employees  take  leave  that 
ultimately  is  determined  not  to  be 
FMLA-qualifying,  it  is  not  protected.  A 
preliminary  FMLA  designation  may 
have  given  false  comfort  to  leave  takers 
that  their  leave  would  be  protected 
when,  in  fact,  it  was  not.  However, 
whether  the  leave  is  provisionally 
designated  as  FMLA  leave  or  not,  the 
leave  is  only  protected  by  the  statute  if 
it  is  determined  to  be  FMLA-qualifying, 
such  as  by  timely  completion  of  tbe 
medical  certification  process.  Therefore, 
the  proposed  rule  deleting  this 
provision  is  adopted.. 

Section  825.302  (Employee  Notice 
Requirements  for  Foreseeable  FMLA 
Leave) 

Section  825.302  addresses  an 
employee’s  obligation  to  provide  notice 
of  the  need  for  foreseeable  FMLA  leave. 
Proposed  §  825.302(a)  retained  both  the 
current  requirement  that  an  employee 
must  give  at  least  30  days  notice  when 
the  need  for  FMLA  leave  is  foreseeable 
at  least  30  days  in  advance,  and  the 
requirement  that  notice  be  provided  “as 
soon  as  practicable”  if  leave  is 
foreseeable  but  30  days  notice  is  not 
practicable.  The  proposed  section 
further  added  the  requirement  that 
when  an  employee  gives  less  than  30 
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days  advance  notice,  the  employee  must 
respond  to  a  request  from  the  employer 
to  explain  why  it  was  not  practicable  to 
give  30  days  notice.  Prcqjosed 
§  825.302(b)  deleted  the  second 
sentence  of  current  §  825.302(b),  which 
defined  “as  soon  as  practicable”  as 
“ordinarily  *  *  *  within  one  or  two 
business  days  of  when  the  need  for 
leave  becomes  known  to  the  employee.” 
The  NPRM  further  provided  examples 
of  when  notice  of  the  need  for  leave  that 
is  foreseeable  less  than  30  days  in 
advance  could  practicably  be  provided. 
Proposed  §  825.302(c)  retained  the 
standard  from  the  current  regulation 
that  an  employee  need  not  assert  his  or 
her  rights  under  the  FMLA  or  even 
mention  the  FMLA  to  put  the  employer 
on  notice  of  the  need  for  FMLA  leave. 
The  NPRM  clarified,  however,  the 
information  the  employee  must  provide 
in  order  to  provide  sufficient  notice  to 
the  employer  of  the  need  for  FMLA 
leave  and  added  that  the  employee  has 
an  obligation  to  respond  to  an 
employer’s  questions  designed  to 
determine  whether  leave  is  FMLA- 
qualifying.  The  Department  sought 
comment  as  to  whether  a  different 
notice  standard  requiring  that 
employees  expressly  assert  their  FMLA 
rights  should  apply  in  situations  in 
which  an  employee  had  previously 
provided  sufficient  notice  of  a  serious 
health  condition  necessitating  leave  and 
was  subsequently  providing  notice  of 
dates  of  leave  due  to  that  same 
condition.  Proposed  §  825.302(d) 
retained  the  current  requirement  that  an 
employee  comply  with  the  employer’s 
usual  notice  and  procedural 
requirements  for  calling  in  absences  and 
requesting  leave,  but  deleted  current 
language  stating  that  an  employer 
cannot  delay  or  deny  FMLA  leave  if  an 
employee  fails  to  follow  such 
procedures.  The  proposal  qualified  the 
employee’s  obligation  to  comply  with 
the  employer’s  customary  notice  and 
procedural  requirements  by  noting  that 
the  obligation  applied  “absent  unusual 
circumstances”  and  provided  examples 
of  what  might  constitute  unusual 
circumstances.  No  changes  were 
proposed  to  §§  825.302(e)  and 
825.302(f).  Proposed  §825. 302(g) 
retained  language  stating  that  employers 
may  waive  employees’  FMLA  notice 
requirements  but  deleted  language 
stating  that  employers  could  not  enforce 
FMLA  notice  requirements  if  those 
requirements  were  stricter  than  the 
terms  of  a  collective  bargaining 
agreement,  state  law  or  employer  leave 
policy. 

Section  825.302(a)  of  the  final  rule 
retains  the  requirement  that  employees 


respond  to  requests  from  employers  to 
explain  why  it  was  not  possible  to  give 
30  days  notice  of  their  need  for  FMLA 
leave.  It  also  makes  clear  that  the  30-day 
notice  requirement  applies  to  FMLA 
leave  taken  for  an  expected  birth, 
placement  for  adoption  or  foster  care, 
planned  medical  treatment  for  a  serious 
health  condition  of  the  employee  or  of 
a  family  member,  or  the  planned 
medical  treatment  for  a  serious  injury  or 
illness  of  a  covered  servicemember.  For 
FMLA  leave  taken  for  a  qualifying 
exigency,  notice  must  be  provided  as  is 
practicable.  The  final  rule  also  retains  in 
§  825.302(b)  the  statutory  standard  that 
notice  of  the  need  for  leave  that  is 
foreseeable  less  than  30  days  in  advance 
must  be  provided  “as  soon  as 
practicable”  and  provides  guidance  as 
to  what  notice  the  Department  expects 
will  be  practicable  in  such 
circumstances.  Section  825.302(c)  of  the 
final  rule  continues  to  provide  guidance 
as  to  what  information  an  employee 
may  need  to  provide  to  constitute 
sufficient  notice,  but  clarifies  that  the 
types  of  information  listed  are  merely 
examples  and  may  not  be  required  in  all 
situations.  The  general  notice  poster  has 
been  revised  to  include  this  information 
as  well.  The  final  rule  also  maintains 
the  employee’s  obligation  to  respond  to 
employer  inquiries  designed  to 
determine  if  leave  is  FMLA-qualifying. 

It  adds  a  requirement  that,  for  FMLA 
leave  taken  because  of  a  qualifying 
exigency,  the  employee  shall  provide 
sufficient  information  that  indicates  that 
a  family  member  is  on  active  duty  or 
call  to  active  duty  status,  that  the 
requested  leave  is  for  one  of  the  reasons 
listed  in  §  825.126(a),  and  the 
anticipated  duration  of  the  absence. 
Additionally,  the  final  rule  requires 
employees  seeking  leave  for  a 
previously  certified  FMLA  condition, 
covered  servicemember’s  serious  injury 
or  illness,  or  qualifying  exigency  to 
inform  the  employer  that  the  leave  is  for 
a  condition,  covered  servicemember’s 
serious  injury  or  illness,  or  qualifying 
exigency  that  was  previously  certified  or 
for  which  the  employee  has  previously 
taken  FMLA  leave.  The  final  rule 
maintains  the  standard  in  proposed 
§  825.302(d)  that  “absent  unusual 
circumstances”  employees  may  be 
required  to  comply  with  employer 
policies  for  requesting  leave  so  long  as 
those  policies  do  not  require  notice  to 
be  provided  sooner  than  is  practicable. 
The  final  rule  makes  a  minor  change  to 
§  825.302(e)  to  clarify  that  the  reference 
to  the  scheduling  of  intermittent  leave  is 
merely  an  example  and  that  the 
employee’s  obligation  to  make 
reasonable  efforts  to  schedule  planned 


medical  treatment  so  as  not  to  unduly 
disrupt  the  employer’s  operations 
applies  to  all  FMLA  leave  whether  it  is 
taken  as  a  continuous  block  of  leave  or 
as  intermittent  or  reduced  schedule 
leave.  The  final  rule  modified  proposed 
§  825.302(f)  to  include  appropriate 
references  to  the  military  family  leave 
provisions,  including  the  requirement 
that,  for  intermittent  or  reduced 
schedule  leave  taken  to  care  for  a  ■ 
covered  servicemember  with  a  serious 
injury  or  illness,  the  employee  shall 
attempt  to  schedule  such  leave  to  not 
unduly  disrupt  the  employer’s 
operations.  The  final  rule  makes  no 
changes  to  proposed  §  825.302(f)  and 
(g)- 

Several  commenters  representing 
employees  took  issue  with  the 
requirement  in  the  proposed  rule  that 
employees  who  fail  to  provide  30  days 
notice  of  the  need  for  foreseeable  leave 
must  explain  the  reasons  for  their 
failure  to  do  so  upon  request  from  their 
employer  for  such  information.  See,  e.g.. 
National  Treasury  Employees  Union; 
National  Partnership  for  Women  & 
Families;  Legal  Aid  Society- 
Employment  Law  Center;  Community 
Legal  Services,  Inc./AIDS  Law  Project  of 
Pennsylvania;  American  Postal  Workers 
Union.  These  commenters  viewed  the 
requirement  as  unnecessary  and 
potentially  invasive  of  employee 
privacy.  The  AFL-CIO  asserted  that  the 
requirement  “unduly  intrudes  upon 
employee  privacy”  and  argued  that 
“(tjhere  is  no  reason  to  give  employers 
unfettered  discretion  to  demand  that 
employees  explain  why  they  did  not 
give  30  days  notice  of  leave,  particularly 
where  the  explanation  may  require  the 
disclosure  of  sensitive  medical  or  other 
personal  information.” 

The  few  employer  representatives  that 
specifically  addressed  this  notice 
requirement  argued  that  it  would 
facilitate  employers’  ability  to  plan  for 
employee  absences.  Jackson  Lewis 
noted,  “(wjhen  the  need  for  leave  is 
foreseeable  (as  is  often  the  case  when  an 
employee  seeks  leave  for,  childbirth, 
surgery  and  recovery),  employees 
should  provide  advance  notification  to 
their  employer  so  that  the  employer  has 
the  time  necessary  to  redistribute  work 
to  other  employees.”  See  also  National 
Roofing  Contractors  Association;  Equal 
Employment  Advisory  Council.  The 
Equal  Employment  Advisory  Council 
requested  that  the  regulation  go  further 
and  require  that  employees  provide 
documentation  to  support  their  inability 
to  provide  additional  notice. 

The  Department  believes  that  an 
employee’s  obligation  to  explain  the 
reason  he  or  she  was  unable  to  provide 
30  days  advance  notice  of  the  need  for 
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foreseeable  leave  is  implicit  in  the 
current  regulation,  which  allows  for  the 
provision  of  less  than  30  days  notice 
only  in  those  circumstances  in  which  30 
days  notice  was  not  practicable.  See 
§  825.302(a);  see  also  29  U.S.C. 

2612(e)(1)  and  (2)  (employee  shall 
provide  30  days  notice  of  the  need  for 
foreseeable  leave  due  to  applicable 
FMLA -qualifying  reasons,  unless 
circumstances  require  that  the  leave 
begin  in  less  than  30  days,  in  which 
case  the  employee  shall  provide  such 
notice  as  is  practicable).  Because 
employees  already  may  be  required  to 
provide  such  an  explanation,  the 
Department  does  not  view  the  explicit 
acknowledgement  of  this  obligation  in 
proposed  §  825.302(a)  as  imposing  any 
additional  burden  on  employees. 
Additionally,  the  Department  believes 
that  early  notice  of  the  need  for  FMLA- 
protected  leave  is  essential  to  the 
smooth  functioning  of  FMLA  leave  in 
the  workplace  and  that  making  clear 
that  employees  may  be  required  to 
explain  why  they  provided  less  than  30 
days  notice  of  the  need  for  foreseeable 
leave  emphasizes  the  importance  of  the 
notice  requirement  under  the  FMLA. 
Accordingly,  the  final  regulation  retains 
the  requirement  from  the  proposal  that 
in  applicable  situations  employees  must 
provide  an  explanation  upon  request 
from  their  employer  of  the  reason  whj' 
they  were  unable  to  provide  30  days 
notice  of  the  need  for  foreseeable  FMLA 
leave. 

The  NPRM  raised  a  number  of  issues 
regarding  the  notice  requirements  for 
the  military  family  leave  provisions. 
While  the  NDAA  applies  the  existing 
FMLA  notice  requirements  to  military' 
caregiver  leave,  it  establishes  a  different 
notice  requirement  for  qualifying 
exigency  leave.  Under  the  NDAA,  in 
such  circumstances  where  leave  taken 
for  a  qualifying  exigency  is  foreseeable, 
eligible  employees  must  provide  notice 
to  the  employer  that  is  “reasonable  and 
practicable.”  29  U.S.C.  2612(e)(3).  The 
Department  stated  an  initial  view  that 
proposed  §§825.302  and  825.303 
should  be  extended  to  military  caregiver 
leave.  An  employee  using  military 
caregiver  leave  would  then  be  generally 
expected  to  provide  the  employer  at 
least  30  days  advance  notice  before 
FML  A  leave  is  to  begin  when  the  need 
for  the  leave  is  foreseeable  based  on 
plan  Tied  medical  treatment  for  the 
covered  servicemember.  The 
Department  asked  whether  military 
caregiver  leave  should  be  incorporated 
into  this  and  all  of  the  appropriate 
provisions  in  proposed  §§  825.302  and 
825.303.  In  addition,  the  Department 
stated  its  initial  view  that  §§  825.302 


and  825.303  should  also  be  applied  to 
qualifying  exigency  leave.  The 
Department  asked,  if  §§  825.302  and 
825.303  were  not  applied  to  qualifying 
exigency  leave,  what  other  notice 
requirements  should  be  used. 

The  Department  received  many 
comments  on  employee  notice 
requirements  and  the  military  family 
leave  provisions.  The  Delphi 
Corporation  offered  that  the  “new 
provisions  should,  to  the  greatest 
possible  extent,  track  the  current 
regulatory  scheme.  Any  regulations 
concerning  the  administration  of  these 
leaves — including  notice  provisions  and 
certification  requirements — should  track 
the  non-military  FMLA  requirements. 
This  will  help  minimize  disruption  and 
confusion  caused  by  the  new 
provisions.”  The^Manufacturers 
Alliance/MAPI  stated  that  “[jjust  as  the 
proposed  FMLA  regulations  require  the 
employee  to  give  the  employer  notice  of 
the  need  for  foreseeable  and 
unforeseeable  leave,  the  same  notice 
requirements  should  extend  to  leave 
taken  to  care  for  a  covered  service 
member  and  to  leave  taken  for  a 
qualifying  exigency.”  Others  addressed 
their  comments  specifically  to  notice  for 
qualifying  exigency  leave.  The  National 
Coalition  to  Protect  Family  Leave 
expressed  concern  that  the  NDAA  only 
requires  notice  for  qualifying  exigency 
leave  “if  the  need  for  leave  is 
foreseeable.  Tbe  language  almost 
implies  that  no  notice  at  all  is  required 
if  exigency  leave  is  unforeseeable.  We 
believe  the  Department  should  apply 
the  same  principles  of  foreseeability  as 
described  in  the  proposed  regulations 
*  *  *  in  sections  825.302  and  825.303.” 
This  commenter  also  stated  that 
employees  should  “notify  their 
employers  as  soon  as  reasonable  and 
practical  when  the  employee  learns  that 
the  servicemember  has  been  called  to 
active  duty  *  *  *.  However,  sucb  notice 
of  a  call  to  active  duty  *  *  *  should  not 
be  considered  notice  of  a  need  for 
[qualifying  exigency]  leave.  The 
employee  should  still  be  required  to 
provide  notice  when  the  actual  need  for 
leave  becomes  known.”  Id.  The 
Independent  Bakers  Association 
suggested  that  “(mjeetings  and 
appointments  should  be  scheduled  in 
advance.  Notice  to  employers  should  be 
provided  as  soon  as  the  employee  is 
aware  of  the  need  to  take  off.”  The 
National  Association  of  Manufacturers 
commented: 

The  statute  requires  that  when  the  need  for 
leave  because  of  a  family  member’s  active 
duty  is  “foreseeable,”  the  employee  should 
provide  notice  “as  is  reasonable  and 
practicable.”  The  statute  is  silent  with  regard 
to  notice  when  the  need  for  leave  is  not 


foreseeable.  The  [National  Association  of 
Manufacturers]  recognizes  that  even  in  the 
instance  of  when  the  need  is  foreseeable, 
there  may  be  very  limited  notice;  but  the 
[National  Association  of  Manufacturers] 
believes  that  the  Department  should  clarify 
that  an  employee  should  provide  notice  as 
soon  as  practicable  in  either  circumstance. 

Allowing  no  notice  would  present 
production  issues  and  foreclose  planning  to 
accommodate  the  absence.  This  becomes 
more  evident  since  the  leave  is  based  on 
exigent  circumstances.  In  such 
circumstances,  we  believe  the  Department 
should  require  the  employee  to  provide  the 
employer  with  notice  when  the  employee 
learns  of  the  need  for  leave.  The  [National 
Association  of  Manufacturers]  proposes  that 
the  Department  consider  incorporating  the 
Department  of  Defense  regulations 
interpreting  the  notice  provisions  under  the 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  (“USERRA”)  for 
these  regulations.  There,  DoD  recommends 
that  a  servicemember  provide  30  days  notice 
of  the  upcoming  absence  when  feasible.  In 
addition,  notice  can  be  provided  for  the 
employee  by  others,  such  as  an  appropriate 
military  officer.  Another  approach  could  be 
to  conform  all  notice  requirements  under 
FMLA  with  those  in  USERRA,  which  would 
lead  to  a  similar  result.  Either  alternative 
would  be  a  meaningful  improvement. 

In  the  final  rule,  the  same 
requirements  for  providing  notice  for 
foreseeable  leave  that  apply  to  existing 
FMLA  leave  are  extended  to  military 
caregiver  leave.  Because  Congress 
specifically  amended  the  FMLA  to 
include  military  caregiver  leave  under 
the  existing  statutory  provisions 
regarding  notice  for  foreseeable  leave,  it 
makes  sense  for  the  Department  to  do 
the  same  for  the  regulatory  notice 
provisions  for  foreseeable  leave.  The 
statutory  amendments  regarding 
qualifying  exigency  leave  created  a  free¬ 
standing  notice  provision  for  such  leave 
that  requires  employees  to  provide  such 
notice  as  is  “reasonable  and 
practicable.”  The  Department  agrees 
with  those  commenters  who  argued  that 
“reasonable  and  practicable”  should  be 
interpreted  the  same  as  “practicable” 
and  that  the  same  standard  of 
“practicable”  should  thus  apply  to  leave 
for  any  FMLA-qualifying  reason. 
Accordingly,  in  all  cases  of  foreseeable 
leave  due  to  a  qualifying  exigency,  an 
employee  is  required  to  provide  notice 
“as  soon  as  practicable”  and  §  825.302 
has  been  modified  to  apply  to  such 
leave.  Thus,  §  825.302(a)  in  the  final 
rule  is  changed  to  incorporate  references 
to  military  caregiver  leave  and  also 
makes  clear  that  the  30-day  advanced 
notice  requirement  for  foreseeable  leave 
does  not  apply  to  qualifying  exigency 
leave.  Employees  are  not  obligated  to 
provide  notice  to  an  employer  when 
they  first  become  aware  of  a  covered 
family  member’s  active  duty  or  call  to 
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active  duty  status.  The  Department 
believes  this  is  an  unnecessary 
requirement  because  many  employees 
with  a  covered  military  member  may 
never  need  to  use  qualifying  exigency 
leave.  Notice  for  qualifying  exigency 
leave  should  be  provided  when  the 
employee  first  seeks  to  take  leave  for  a 
qualifying  exigency. 

When  tne  need  for  FMLA  leave  is 
foreseeable  less  than  30  days  in 
advance,  an  employee  must  “provide 
such  notice  as  is  practicable.”  29  U.S.C. 
2612(e)(1),  (2)(B).  Proposed  §  825.302(b) 
deleted  language  from  current 
§  825.302(b)  defining  “as  soon  as 
practicable”  as  “ordinarily  *  *  * 
mean[ing]  at  least  verbal  notification  to 
the  employer  within  one  or  two 
business  days  of  when  the  need  for 
leave  becomes  known  to  the  employee.” 
As  discussed  in  the  preamble  to  the 
proposed  rule,  the  “one  or  two  business 
days”  timeframe  was  intended  as  an 
illustrative  outer  limit,  but  had  come  to 
be  read  as  allowing  employees  two 
business  days  from  learning  of  their 
need  for  leave  to  provide  notice  to  their 
employers  regardless  of  whether  it 
would  have  been  practicable  to  provide 
notice  more  quickly.  73  FR  7907  (Feb. 
11,  2008).  See  Wage  and  Hour  Opinion 
Letter  FMLA-101  (Jan.  15,  1999). 

Several  employee  representatives 
specifically  opposed  the  deletion  of  the 
“one  or  two  business  days”  language  in 
proposed  §  825.302(b).  See,  e.g., 

National  Partnership  for  Women  & 
Families;  Community  Legal  Services, 
Inc./ AIDS  Law  Project  of  Pennsylvania; 
PathWaysPA;  Human  Rights  Campaign. 
The  National  Partnership  for  Women  & 
Families  noted  that  the  Department  was 
proposing  to  shorten  the  amount  of  time 
that  employees  had  to  provide  notice  of 
the  need  for  FMLA  leave  at  the  same 
time  that  it  was  proposing  to  give 
employers  more  time  to  respond  to  the 
employee’s  notice.  Many  commenters 
viewed  the  proposed  requirement  that 
employees  provide  notice  of  the  need 
for  leave  that  is  foreseeable  less  than  30 
days  in  advance  either  on  the  same  day 
or  the  next  business  day  to  be  unduly 
restrictive  and  to  impose  an 
unnecessary  hurdle  to  employees 
seeking  to  utilize  FMLA  leave.  See,  e.g.. 
Community  Legal  Services,  Inc./AIDS 
Law  Project  of  Pennsylvania;  Human 
Rights  Campaign;  Denise  Evans; 
PathWaysPA;  Maine  Department  of 
Labor.  The  United  Food  and 
Commercial  Workers  International 
Union  argued  that  the  current  regulation 
does  not  permit  employees  to  wait  two 
days  if  it  is  practicable  for  them  to 
provide  notice  sooner  and  that  therefore 
no  regulatory  change  is  needed  as  to  the 
timing  of  notice  for  FMLA  leave 


foreseeable  less  than  30  days  in 
advance. 

Employee  representatives  also  took 
issue  with  the  statement  in  the  preamble 
that: 

Absent  emergency  situations,  where  an 
employee  becomes  aware  of  the  need  for 
FMLA  leave  less  than  30  days  in  advance,  the 
Department  expects  that  it  will  be  practicable 
for  the  employee  to  provide  notice  of  the 
need  for  leave  either  the  same  day  (if  the 
employee  becomes  aware  of  the  need  for 
leave  during  work  hours)  or  the  next  business 
day  (if  the  employee  becomes  aware  of  the 
need  for  leave  after  work  hours). 

73  FR  7908  (Feb.  11,  2008).  Tbe  Legal 
Aid  Society — Employment  Law  Center 
questioned  whether  under  the  proposed 
regulation  an  employee  diagnosed  with 
early  stage  breast  cancer  would  be 
required  to  tell  her  employer  about  her 
diagnosis  before  telling  her  family. 
Similarly,  the  National  Partnership  for 
Women  &  Families  noted  that  under  the 
proposed  rule  an  employee  learning  that 
the  date  for  her  cesarean  section  has 
been  moved  up  may  be  required  to 
inform  her  employer  before  her  family. 
See  also  American  Postal  Workers 
Union  (“The  examples  provided  by  the 
proposed  regulation  in  §  825.302(b) 
make  no  allowance  for  employees  who, 
although  they  may  be  aware  of  a 
medical  appointment,  are  not  aware  of 
the  FMLA  or  of  its  employee  notice 
requirements.”). 

Conversely,  employer  representatives 
overwhelmingly  supported  the  deletion 
of  the  “two-day  rule.”  See,  e.g.,  Equal 
Employment  Advisory  Council;  the 
Chamber;  National  Newspaper 
Association;  National  Small  Business 
Association.  Commenters  including  tbe 
Equal  Employment  Advisory  Council 
and  the  Chamber  argued  that  prompt 
notice  of  an  employee’s  need  for  FMLA 
leave  is  essential  to  the  employer’s 
ability  to  manage  the  workplace.  See 
also  HR  Policy  Association;  AT&T.  The 
Chamber  stated  that  the  lack  of  a’dvance 
notice  of  absences  was  one  of  the  biggest 
problems  employers  faced  under  the 
current  regulations.  They  argued  that 
deleting  the  “two-day  rule”  would 
reduce  what  they  perceived  to  be  the 
abuse  of  FMLAp'leave.  AT&T  noted  that 
advance  notice  of  absences  is  essential 
to  its  ability  to  comply  with  federal-  and 
state-mandated  service  levels  in  some 
call  centers. 

HR  Policy  Association  and  the 
National  Association  of  Manufacturers 
agreed  with  the  statement  in  the 
preamble  that  the  Department  expected 
that  it  would  be  practicable  for 
employees  to  provide  notice  the  same 
day  or  the  next  business  day.  The 
National  Coalition  to  Protect  Family 
Leave  and  the  National  Restaurant 


Association  however,  argued  that 
employees  should  be  required  to 
comply  with  the  timing  requirements  of 
employers’  normal  policies  for  reporting 
absences. 

The  Department  notes  that  prompt 
notice  of  an  employee’s  need  for  FMLA 
leave  not  only  allows  an  employer  to 
manage  its  staffing  needs  but  also 
facilitates  the  prompt  determination  of 
FMLA  coverage.  When  an  employee’s 
need  for  FMLA  leave  is  foreseeable,  it  is 
in  the  employee’s  interest  that  the 
determination  of  whether  thfe  leave  is 
FMLA-protected  be  made  prior  to  the 
commencement  of  the  leave.  Prompt 
notice  of  the  need  for  leave  to  the 
employer  allows  the  employer  to 
determine  whether  or  not  certification 
will  be  required.  Wherever  possible,  it 
is  preferable  that  the  employer  receive 
all  information  necessary  to  determine 
whether  the  leave  will  be  designated  as 
FMLA-protected  prior  to  the  date  of  the 
leave. 

The  Department  wishes  to  stress  that 
both  current  and  proposed  §  825.302(b) 
defined  “as  soon  as  practicable”  as  “as 
soon  as  both  possible  and  practical, 
taking  into  account  all  the  facts  and 
circumstances  of  the  individual  case.” 
The  deletion  of  the  “two-day  rul.e”  does 
not  change  the  fact  that  whether  notice 
is  given  as  soon  as  practicable  will  be 
determined  based  upon  the  particular 
facts  and  circumstances  of  the 
employee’s  situation.  For  example,  if  an 
employee  receives  a  call  during  the 
workday  from  her  health  care  provider 
telling  her  that  she  had  been  diagnosed 
with  breast  cancer  and  will  have  a  need 
for  FMLA  leave,  the  employee  would 
not  be  expected  to  inform  her  employer 
of  the  need  for  leave  the  same  day. 

Given  the  facts  and  circumstances 
related  to  the  gravity  of  the  condition 
and  when  the  employee  became  aware 
of  the  diagnosis,  it  would  not  be 
practicable  for  the  employee  to  provide 
notice  to  her  employer  of  her  impending 
need  for  leave  to  treat  her  cancer  prior 
to  having  the  opportunity  to  discuss  the 
diagnosis  with  her  family.  In  contrast,  if 
an  employee  receives  a  call  during  the 
workday  from  her  health  care  provider 
telling  her  that  an  appointment 
previously  scheduled  for  Friday  is  being 
moved  to  Thursday,  the  employee 
would  be  expected  to  inform  her 
employer  of  the  change  in  her  need  for 
leave  the  same  day.  The  examples 
provided  in  the  proposed  rule  have  been 
replaced  with  the  statement  that: 

Where  an  employee  becomes  aware  of  a 
need  for  FMLA  leave  less  than  30  days  in 
advance,  it  should  be  practicable  for  the 
employee  to  provide  notice  of  the  need  for 
leave  either  the  same  day  or  the  next 
business  day.  In  all  cases,  however,  the 
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determination  of  when  an  employee  could 
practicably  provide  notice  must  take  into 
account  the  individual  facts  and 
circumstances. 

Thus,  the  employee’s  obligation  is 
always  to  provide  notice  as  soon  as 
practicable.  In  the  normal  course,  the 
Department  expects  that  employees  will 
be  able  to  provide  notice  of  the  need  for 
leave  that  is  foreseeable  less  than  30 
days  in  advance  either  the  same  day  or 
the  next  business  day.  In  cases 
involving  unusual  facts  and 
circumstances,  such  as  the  diagnosis  of 
a  serious  disease,  additional  time  may 
be  necessary  before  the  employee  can 
practicably  provide  notice  to  the 
employer  of  the  need  for  leave. 

Proposed  §  825.302(c)  retained  the 
standard  from  current  §  825.302(c)  that 
an  employee  need  not  expressly  assert 
his  or  her  rights  under  the  FMLA  or 
even  mention  the  FMLA,  but  instead 
must  provide  sufficient  information  to 
make  his  or  her  employer  aware  that 
FMLA  rights  may  be  at  issue.  To  clarify 
the  employee’s  notice  obligation, 
proposed  §  825.302(c)  added  language 
clarifying  what  information  the 
employee  must  provide  to  make  the 
employer  aware  of  the  employee’s  need 
for  FMLA-protected  leave. 

The  employee  must  provide  sufficient 
information  that  indicates  that  a  condition 
renders  the  employee  unable  to  perform  the 
functions  of  the  job,  or  if  the  leave  is  for  a 
family  member,  that  the  condition  renders 
the  family  member  unable  to  perform  daily 
activities;  the  anticipated  duration  of  the 
absence:  and  whether  the  employee  or  the 
employee’s  family  member  intends  to  visit  a 
health  care  provider  or  has  a  condition  for 
which  the  employee  or  the  employee’s  family 
member  is  under  the  continuing  care  of  a 
health  care  provider. 

73  FR  7981  (Feb.  11.  2008).  The 
proposed  rule  also  added  language 
explaining  an  employee  is  obligated  to 
respond  to  an  employer’s  questions 
designed  to  determine  whether  or  not 
the  absence  is  FMLA-qualifying,  and 
that  failure  to  respond  to  reasonable 
inquiries  may  result  in  the  denial  of 
FMLA  protection  if  the  employer  is 
unable  to  determine  whether  the  leave 
is  FMLA-qualifying.  Additionally,  the 
preamble  to  the  proposed  rule  sought 
comments  “as  to  whether  a  different 
notice  standard  requiring  employees  to 
expressly  assert  their  FMLA  rights 
should  apply  in  situations  in  which  an 
employee  has  previously  provided 
sufficient  notice  of  a  serious  health 
condition  necessitating  leave  and  is 
subsequently  providing  notice  of  dates 
of  leave  due  to  the  condition  that  were 
either  previously  unknown  or  changed.” 
Id.  at  7908. 


Employee  representatives  including 
the  AFL-^IO  and  the  National 
Employment  Lawyers  Association 
expressed  concern  that  the  proposed 
language  was  unduly  proscriptive  and 
would  be  difficult  for  employees  to 
comply  with.  The  National  Partnership 
for  Women  &  Families  and  the  Sargent 
Shriver  National  Center  on  Poverty  Law 
pointed  out  that  not  all  of  the  listed 
elements  would  be  applicable  in  some 
situations  covered  by  the  FMLA.  Some 
commenters  viewed  the  increased 
specificity  in  the  proposed  regulation  as 
serving  no  purpose  other  than  providing 
employers  with  another  opportunity  to 
deny  FMLA  protection  to  qualifying 
leave.  See  United  Food  and  Commercial 
Workers  International  Union; 
Communications  Workers  of  America. 
Community  Legal  Services,  Inc./AIDS 
Law  Project  of  Pennsylvania  analyzed 
the  proposal  as  follows:  “The  true  effect 
of  this  change  would  simply  be  to  give 
the  employers  additional  grounds  for 
denying  FMLA  leave,  by  claiming  that 
leave  requests  which  lacked  one  or  more 
of  the  new  requirements  did  not  put 
them  on  notice  of  a  possible  FMLA- 
eligible  leave  request,  and  that  therefore 
they  did  not  need  to  inquire  further.” 
The  National  Partnership  for  Women  & 
Families  and  the  AFL-CIO  expressed  a 
concern  that  employees  would  lose 
FMLA  protection  because  they  would  be 
unaware  of  the  specific  types  of 
information  required  and  noted  that  the 
proposed  rule  did  not  establish  any 
mechanism  for  informing  employees  of 
the  additional  information  they  would 
be  required  to  provide.  See  also  Sargent 
Shriver  National  Center  on  Poverty  Law; 
Community  Legal  Services,  Inc./AIDS 
Law  Project  of  Pennsylvania.  A  labor 
union  attorney,  Robert  M.  Schwartz, 
noted  that  the  new  notice  requirements 
were  not  included  in  the  proposed 
general  notice  and  poster. 

Employer  commenters  indicated  that 
requiring  employees  to  provide 
additional  information  regarding  their 
need  for  leave  would  facilitate  the 
process  of  identifying,  and  protecting, 
FMLA  leave.  See  the  Chamber;  Catholic 
Charities,  Diocese -of  Metuchen.  The 
Equal  Employment  Advisory  Council 
stated  that  “[ijnformation  such  as  the 
inability  to  perform  work,  the 
anticipated  duration  of  the  absence,  and 
the  need  to  see  a  health  care  provider 
is  critical  to  trigger  for  the  employer  the 
possibility  that  the  employee  may  be 
requesting  FMLA-qualifying  leave.” 
Jackson  Lewis,  however,  commented 
that  the  additional  information  required 
under  the  proposed  rule  may  still  not  be 
sufficient  to  put  employers  on  notice 
that  an  employee’s  leave  should  be 


FMLA-protected.  Several  employer 
representatives  also  requested  that  the 
Department  go  fixrther  and  require 
employees  to  expressly  assert  their 
FMLA  rights  in  all  instances.  See,  e.g.. 
National  Restaurant  Association; 
National  Coalition  to  Protect  Family 
Leave;  National  Newspaper  Association: 
Spencer  Fane  Britt  &  Browne;  Society 
for  Human  Resource  Management; 
National  Association  of  Convenience 
Stores:  American  Foundry  Society. 
Jackson  Lewis  suggested  that  employees 
be  required  “to  specifically  request 
FMLA  leave  for  all  absences  less  than 
one  w'eek/five  business  days  in 
duration.”  The  Equal  Employment 
Advisory  Council  expressed  its  support 
for  requiring  employees  to  respond  to 
employer  requests  for  follow-up 
information  regarding  their  need  for 
leave,  noting  that  “the  employee’s 
cooperation  is  necessary  to  substantiate 
a  request  for  legally  protected  leave.” 

Most  employee  commenters  who 
addressed  the  Department’s  inquiry 
regarding  requiring  employees  to 
expressly  assert  their  FMLA  rights  when 
they  were  requesting  leave  based  on  a 
condition  for  which  they  had  previously 
provided  sufficient  notice,  opposed  the 
idea.  See,  e.g.,  National  Partnership  for 
Women  &  Families;  United  Food  and 
Commercial  Workers  International 
Union;  Community  Legal  Services,  Inc./ 
AIDS  Law  Project  of  Pennsylvania. 
Community  Legal  Services,  Inc./AIDS 
Law  Project  of  Pennsylvania  argued  that 
“[ejmployees  who  have  already 
established  a  right  to  FMLA  leave 
should  not  be  vulnerable  to  losing  their 
jobs  simply  because  they  neglect  to  use 
the  magic  words  in  giving  notice  to  an 
employer  that  was  already  aware  of  why 
they  have  been  out  on  leave.”  The 
Communications  Workers  of  America, 
however,  asserted  that  the  use  of  a 
separate  notice  standard  in  such 
instances  would  be  beneficial. 

Many  employer  representatives, 
including  a  number  of  employers  with 
large  workforces  such  as  the  U.S.  Postal 
Service  and  AT&T  supported  requiring 
employees  to  specifically  reference  the 
FMLA  when  requesting  leave  due  to  a 
previously-certified  FMLA-protected 
condition.  See  also  Southern  Company; 
New  York  City  (NY)  Law  Department; 
Vercruysse  Murray  &  Calzone;  National 
Association  of  Manufacturers:  Society 
for  Human  Resource  Management: 
Spencer  Fane  Britt  &  Browne;  National 
School  Boards  Association.  The  U.S. 
Postal  Service  noted  that  requiring 
employees  to  specifically  reference  a 
previously-certified  FMLA  condition 
would  be  particularly  helpful  in 
situations  in  which  employees  have 
multiple  FMLA  conditions  and 
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employers  need  to  identify  the 
condition  for  which  the  leave  is  being 
taken.  The  Equal  Employment  Advisory 
Council  and  Jackson  Lewis,  however, 
opposed  having  a  separate  notice 
standard  in  these  circumstances  because 
they  perceived  it  as  a  lessening  of  the 
employee’s  notice  obligation. 
Manufacturers  Alliance/MAPI  suggested 
that  the  uncertainty  surrounding 
employee  notice  of  the  need  for  FMLA 
leave  could  be  resolved  if  the 
Department  created  a  form  which 
employees  could  be  required  to  use  to 
request  FMLA  leave. 

Finally,  several  commenters  including 
the  National  Partnership  for  Women  & 
Families  and  the  National  Employment 
Lawyers  Association  expressed  concern 
that  proposed  §  825.302(c) 
fundamentally  altered  the  employer’s 
obligation  to  inquire  if  additional 
information  was  necessary  to  determine 
whether  an  employee’s  need  for  leave  is 
FMLA-protected.  See  also  Sargent 
Shriver  National  Center  on  Poverty  Law; 
Community  Legal  Services,  Inc./AIDS 
Law  Project  of  Pennsylvania.  The  AFL- 
CIO  asserted  that  the  proposed  rule 
affirmatively  “shifts  the  burden  to 
employees  to  provide  information  that 
is  currently  the  employer’s  obligation  to 
obtain  if  the  initial  notice  is 
insufficient.’’ 

By  setting  forth  the  types  of 
information  that  an  employee  may  have 
to  provide  in  order  to  put  an  employer 
on  notice  of  the  employee’s  need  for 
FMLA-protected  leave,  the  Department 
did  not  intend  to  establish  a  list  of 
information  that  must  be  provided  in  all 
cases.  Instead,  the  Department  intended 
to  provide  additional  guidance  to 
employees  so  that  they  would  know 
what  information  to  provide  to  their 
employers.  The  Department  agrees  with 
those  commenters  who  noted  that  the 
nature  of  the  information  necessary  to 
put  the  employer  on  notice  of  the  need 
for  FMLA  leave  will  vary  depending  on 
the  circumstances.  For  example,  an 
employee  who  informs  her  supervisor 
that  she  is  pregnant  and  needs  to  attend 
a  doctor’s  appointment  related  to  her 
pregnancy  has  provided  sufficient 
notice  of  her  need  for  FMLA-protected 
leave.  Likewise,  where  an  employee  is 
seriously  injured  at  work  and  the 
employer  sends  the  employee  to  the 
hospital'by  ambulance,  the  employer 
has  sufficient  information  to  be  on 
notice  that  the  employee’s  leave  may  be 
FMLA-protected.  Accordingly,  the  final 
rule  has  been  changed  to  read: 
“Depending  on  the  situation,  such 
information  may  include  that  a 
condition  renders  the  employee  unable 
to  perform  the  functions  of  the  job,  or 
if  the  leave  is  for  a  family  member,  that 


the  condition  renders  the  family 
member  unable  to  perform  daily 
activities:  that  the  employee  is  pregnant 
or  has  been  hospitalized  overnight:  the 
anticipated  duration  of  the  absence,  if 
known;  and  whether  the  employee  or 
the  employee’s  family  member  is  under 
the  continuing  care  of  a  health  care 
provider.”  The  Department  wishes  to 
emphasize  that  the  employer’s 
obligation  to  inquire  if  it  needs 
additional  information  to  determine 
whether  the  leave  is  FMLA-qualifying 
remains  the  same  as  it  is  under  the 
current  regulations.  No  change  in  this 
obligation  was  proposed  in  the  NPRM 
and  none  is  intended  in  the  final  rule. 

Section  825.302(c)  of  the  final  rule 
has  been  changed  to  include  a  different 
notice  standard  when  the  employee 
requests  leave  for  a  previously-certified 
FMLA-qualifying  reason.  The 
Department  believes  that  in  such 
situations,  because  employees  are 
already  aware  that  leave  for  such  reason 
is  FMLA-protected,  it  is  not  overly 
burdensome  to  require  them  to 
specifically  reference  either  the 
particular  reason  or  their  need  for 
FMLA  leave.  Where  an  employee  has 
previously  taken  FMLA  leave  for  more 
than  one  qualifying  reason,  the 
employer  may  need  to  inquire  further  to 
determine  for  which  reason  the  leave  is 
being  taken  and  employees  will  be 
required  to  respond  to  such  inquiries. 
The  Department  believes  that  this 
requirement  will  facilitate  employers’ 
ability  to  appropriately  designate  and 
protect  FMLA  leave.  Because  incidents 
of  unforeseeable  leave  are  often  related 
to  previously-certified  FMLA-qualifying 
reasons,  a  similar  notice  standard  has 
also  been  included  in  §  825.303  of  the 
final  rule. 

Finally,  §  825.302(c)  in  the  final  rule 
has  been  modified  to  incorporate 
appropriate  references  to  military 
caregiver  leave  and  provides  that  for 
qualifying  exigency  leave  the  employee 
must  provide  notice  with  sufficient 
information  that  indicates  that  a  family 
member  is  on  active  duty  or  call  to 
active  duty  status,  that  the  requested  • 
leave  is  for  one  of  the  reasons  listed  in 
§  825.126(a),  and  the  anticipated 
duration  of  the  absence.  It  also  states 
that  an  employer  may  request 
certification  in  the  case  of  both  military 
caregiver  leave  and  qualifying  exigency 
leave. 

Section  825.302(d)  of  the  proposed 
rule  retained  the  requirement  that  an 
employee  comply  with  the  employer’s 
usual  notice  and  procedural 
requirements  for  calling  in  absences  and 
requesting  leave,  but  deleted  language 
stating  that  the  employer  could  not 
delay  or  deny  FMLA  leave  if  the 


employee  failed  to  follow  such 
procedures.  The  proposed  rule  qualified 
the  employee’s  obligation  to  comply 
with  the  employer’s  usual  reporting 
requirements,  however,  by  noting  that  it 
applies  “absent  unusual  circumstances” 
and  providing  examples  of  what  might 
constitute  such  circumstances.  The 
proposed  rule  also  clarified  that  where 
the  employer’s  usual  reporting 
procedure  allowed  less  time  for 
reporting  absences  than  §  825.302(a),  the 
employer  could  not  enforce  its  policy  as 
to  timing. 

Employee  representatives  strongly 
opposed  allowing  employers  to  delay  or 
deny  FMLA  protection  because  of  an 
employee’s  failure  to  comply  with  the 
employer’s  usual  requirements  for 
requesting  leave.  See,  e.g.,  AFL-CIO; 
Community  Legal  Services,  Inc./AIDS 
Law  Project  of  Pennsylvania;  American 
Postal  Workers  Union;  National 
Partnership  for  Women  &  Families; 
Coalition  of  Labor  Union  Women.  The 
AFL-CIO  noted  that  the  “unusual 
circumstances”  exception  would  not 
provide  employees  with  sufficient 
protection  to  prevent  them  from  being 
denied  FMLA  leave  due  to  the  rigid 
application  of  employer  policies.  The 
American  Postal  Workers  Union  and  the 
American  Association  of  University 
Women  argued  that  employers  should 
not  be  able  to  enforce  their  usual 
policies  unless  they  could  show  that 
they  were  harmed  by  the  employee’s 
failure  to  comply  with  the  policy. 

Employer  commenters,  however, 
argued  that  employees  should  be 
required  to  follow  the  same  procedures 
for  requesting  leave  regardless  of 
whether  their  need  for  leave  was 
covered  by  the  FMLA.  See,  e.g.. 

National  Coalition  to  Protect  Family 
Leave:  Equal  Employment  Advisory 
Council;  TOC  Management  Services: 
Retail  Industry  Leaders  Association: 
Society  for  Human  Resource 
Management;  Association  of  Corporate 
Counsel’s  Employment  and  Labor  Law 
Committee.  The  Chamber  argued  that 
allowing  employers  to  apply  their 
normal  procedures  for  requesting  leave 
to  FMLA  leave  requests  would  help  . 
reduce  confusion  and  duplicative 
policies.  The  Equal  Employment 
Advisory  Council  and  the  Association  of 
Corporate  Counsel’s  Employment  and 
Labor  Law  Committee  specifically 
supported  the  deletion  of  language  from 
the  current  regulation  stating  that 
employers  could  not  delay  or  deny 
FMLA  protection  where  an  employee 
fails  to  provide  timely  FMLA  notice. 

The  Equal  Employment  Advisory 
Council  and  others  commented  in  favor 
of  the  clarification  in  the  preamble  to 
the  proposed  rule  that  where  FMLA- 
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protected  leave  is  delayed  or  denied 
because  the  employee  failed  to  provide 
timely  notice,  and  the  employee  is 
absent  during  the  period  in  which  he  or 
she  is  not  entitled  to  FMLA  protection, 
the  employer  may  treat  the  absence  in 
the  same  manner  it  would  treat  any 
other  unexcused  absence.  See  also  U.S. 
Postal  Service;  Retail  Industry  Leaders 
Association. 

The  Department  recognizes  that  call- 
in  procedures  are  routinely  enforced  in 
the  workplace  and  are  critical  to  an 
employer’s  ability  to  ensure  appropriate 
staffing  levels.  Such  procedures 
frequently  specify  both  when  and  to 
whom  an  employee  is  required  to  report 
an  absence.  The  Department  believes 
that  employers  should  be  able  to  enforce 
non-discriminatory  call-in  procedures, 
except  where  an  employer’s  call-in 
procedures  are  more  stringent  than  the 
timing  for  FMLA  notice  as  set  forth  in 
§  825.302(a).  In  that  situation,  the 
employer  may  not  enforce  the  more 
stringent  timing  requirement  of  its 
internal  policy.  Additionally,  where 
unusual  circumstances  prevent  an 
employee  seeking  FMLA-protected 
leave  from  complying  with  the 
procedures,  the  employee  will  be 
entitled  to  FMLA-protected  leave  so 
long  as  the  employee  complies  with  the 
policy  as  soon  as  he  or  she  can 
practicably  do  so.  Unusual 
circumstances  would  include  where  the 
employer’s  procedure  requires 
employees  to  report  absences  to  a 
specific  individual,  and  that  individual 
was  absent  on  a  particular  day,  or  the 
individual’s  voice  mail  box  was  full. 
Because  the  example  of  an  employee 
unable  to  report  an  absence  due  to  his 
or  her  medical  condition  is  more 
appropriately  viewed  as  unforeseeable 
leave,  the  example  has  been  replaced 
with  an  employee  unable  to  comply 
with  the  employer’s  requirement  for  the 
reasons  discussed  above.  In  such  an 
instance,  the  employee  would  satisfy  his 
or  her  FMLA  notice  obligation  by 
providing  notice  in  accordance  with  the 
employer's  policy  as  soon  as  the 
employee  can  practicably  do  so. 

Although  the  proposed  rule  made  no 
changes  in  §  825.302(e),  one  change  has 
been  made  in  the  final  rule.  The  phrase 
“for  example”  has  been  added  to  the 
third  .sentence  to  emphasize  that  the 
reference  to  the  use  of  intermittent  leave 
for  planned  medical  treatment  is  only 
one  example  of  when  an  employee  is 
obligated  to  make  a  reasonable  effort  to 
schedule  leave  so  as  not  to  disrupt 
unduly  the  employer’s  operations.  The 
employee’s  obligation  applies  to  all 
foreseeable  FMLA  leave  for  planned 
medical  treatment,  whether  that  leave  is 
taken  in  a  single  continuous  block  of 


leave  or  intermittently.  29  U.S.C. 
2612(e)(2)(A). 

No  changes  were  proposed  to 
§  825.302(f).  The  final  rule  modifies 
paragraph  (f)  to  incorporate  references 
to  the  military  family  leave  provisions. 
The  rule  makes  clear  that  the 
requirement  that  an  enfployee  and 
employer  attempt  to  work  out  a 
schedule  without  unduly  disrupting  the 
employer’s  operations  applies  only  to 
military  caregiver  leave.  It  does  not 
apply  to  qualifying  exigency  leave. 

Proposed  §  825.302(g)  retained  only 
the  first  sentence  of  current  §  825.302(g) 
stating  that  employers  may  waive 
employees’  FMLA  notice  requirements. 
The  proposal  deleted  the  remainder  of 
current  §  825.302(g),  which  addressed 
whether  employers  could  require 
compliance  with  FMLA  notice 
requirements  where  the  provisions  of  a 
collective  bargaining  agreement,  state 
law,  or  applicable  leave  plan  allow  for 
less  advance  notice  to  the  employer. 

This  proposal  did  not  draw  a  significant 
number  of  comments. 

Three  unions,  however,  objected  to 
the  deletion  of  the  language  referencing 
less  restrictive  procedures  in  collective 
bargaining  agreements.  See  National 
Association  of  Letter  Carriers;  National 
Treasury  Employees  Union;  AFL-CIO. 
While  the  AFL-CIO  agreed  that  the 
vacation  leave  example  in  current 
§  825.302(g)  was  confusing  and  should 
be  deleted,  it  argued  that  it  was 
important  to  retain  the  second  and 
fourth  sentences  of  the  current 
regulation  to  provide  guidance  on  less 
strict  notice  provisions  in  collective 
bargaining  agreements.  The  National 
Treasury  Employees  Union  argued  that 
the  deletion  was  inconsistent  with  29 
U.S.C.  2652,  which  states  that  nothing 
in  FMLA  “shall  be  construed  to 
diminish  the  obligation  of  an  employer 
to  comply  with  any  collective 
bargaining  agreement  or  any 
employment  benefit  program  or  plan 
that  provides  greater  family  or  medical 
leave  rights  to  employees  than  the  rights 
established  under  this  Act.”  See  also 
National  Partnership  for  Women  & 
Families.  Finally,  the  National 
Partnership  for  Women  &  Families 
objected  to  the  deletion  generally,  not 
just  as  it  applied  to  collective  bargaining 
agreements.  Only  two  employer 
representatives  directly  addressed 
proposed  §  825.302(g)  and  both 
supported  the  proposed  changes.  See 
Equal  Employment  Advisory  Council; 
TOC  Management  Services.  The  Equal 
Employment  Advisory  Council  argued 
that  current  §  825.302(g)  was  confusing 
and  inconsistent  with  the  employer's 
right  to  notice  under  the  FMLA. 


The  final  rule  makes  no  substantive 
changes  to  proposed  §  825.302(g).  The 
FMLA  does  not  relieve  employers  of 
their  obligation  to  comply  with  state 
and  local  laws,  collective  bargaining 
agreements,  or  employment  benefit 
programs  that  provide  “greater  family  or 
medical  leave  rights.”  29  U.S.C.  265i(b), 
2652(a).  These  statutory  obligations  are 
not  diminished  by  the  revisions  made  to 
§  825.302(g).  The  Department  does  not 
believe  that  these  obligations  should  be 
addressed  in  §  825.302(g)  as  they  are 
fully  discussed  in  §§825.700  and 
825.701  of  both  the  current  and  final 
rules.  A  cross-reference  has  been  added 
in  §  825.302(g)  of  the  final  rule, 
however,  to  §825.304,  which  also 
addresses  waiver  of  an  employee’s 
notice  obligations. 

Section  825.303  (Employee  Notice 
Requirements  for  Unforeseeable  FMLA 
Leave) 

Section  825.303  addresses  an 
employee’s  obligation  to  provide  notice 
when  the  need  for  FMLA  leave  is 
unforeseeable.  Proposed  §  825.303(a) 
retained  the  current  standard  that 
employees  must  provide  notice  of  their 
need  for  unforeseeable  leave  “as  soon  as 
practicable  under  the  facts  and 
circumstances  of  the  particular  case.” 
The  proposed  rule  replaced  language 
stating  that,  except  in  extraordinary 
circumstances,  employees  would  be 
expected  to  give  notice  “within  no  more 
than  one  or  two  working  days  of 
learning  of  the  need  for  leave,”  with  the 
requirement  that  employees  provide 
notice  “promptly”  and  provided 
examples  of  appropriate  notice. 

Proposed  §  825.303(b)  retained  the 
current  standard  that  an  employee  need 
not  assert  his  or  her  rights  under  the 
FMLA  or  even  mention  the  FMLA  to  put 
the  employer  on  notice  of  the  need  for 
unforeseeable  FMLA  leave.  The 
proposal  added  the  same  clarifying 
language  used  in  proposed  §  825.302(c) 
explaining  the  information  the 
employee  must  provide  in  order  to 
provide  sufficient  notice  to  the 
employer  of  the  need  for  FMLA  leave 
and  added  that  the  employee  has  an 
obligation  to  respond  to  an  employer’s 
questions  designed  to  determine 
whether  leave  is  FMLA-qualifying.  The 
proposal  also  added  a  specific  statement 
that  calling  in  “sick,”  without  providing 
additional  information,  will  not  be 
sufficient  notice  under  the  Act.  The 
preamble  to  the  proposed  rule  also 
sought  comment  on  whether  employees 
needing  unforeseen  leave  for  a 
previously-certified  FMLA  condition 
(e.g.,  a  flare-up  of  a  chronic  condition) 
should  be  required  to  expressly  assert 
their  FMLA  rights.  Finally,  proposed 
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FMLA  leave  because  the  Department 
anticipates  that  providing  notice  “as 
soon  as  practicable”  will  generally  be 
consistent  with  an  employer’s 
reasonable  notice  requirements  for 
taking  such  leave.  Accordingly, 

§  825.303(a)  of  the  final  rule  replaces  the 
statement  that  employees  will  be 
expected  to  give  notice  to  their 
employers  “promptly”  with  the 
statement  that  it  generally  should  be 
practicable  for  the  employee  to  provide 
notice  of  leave  that  is  unforeseeable 
within  the  time  prescribed  by  the 
employer’s  usual  and  customary  notice 
requirements  applicable  to  such  leave, 
with  a  cross-reference  to  §  825.303(c). 
Where  unusual  circumstances  prevent 
the  employee  from  complying  with  the 
employer’s  normal  reporting  policy,  the 
employee  will  satisfy  the  FMLA  notice 
obligation  if  he  or  she  provides  notice 
to  the  employer  “as  soon  as  practicable” 
under  the  circumstances.  The  final  rule 
retains  the  examples  from  proposed 
§  825.303(a)  because  the  Department 
believes  that  they  provide  useful 
guidance  on  how  the  “as  soon  as 
practicable”  standard  should  be 
applied. 

Employee  representatives 
commenting  on  proposed  §  825.303(b) 
objected,  as  they  did  in  responding  to 
proposed  §  825.302(c),  that  the  listing  in 
the  regulation  of  the  information 
necessary  to  notify  an  employer  of  the 
need  for  unforeseeable  FMLA  leave  was 
overly  prescriptive  and  presented  an 
unnecessary  hurdle  for  employees 
seeking  to  use  FMLA  leave.  See,  e.g., 
National  Partnership  for  Women  & 
Families;  AFL-CIO;  United  Food  and 
Commercial  Workers  International 
Union;  Communications  Workers  of 
America.  The  United  Food  and 
Commercial  Workers  International 
Union  argued  that  under  the  proposed 
rule  employees  would  be  required  to 
provide  information  which  they  may 
well  not  know  at  the  time  they  initially 
provide  notice  of  the  need  for 
unforeseeable  leave.  Other  commenters 
expressed  concern  that  employees 
would  not  be  aware  of  their  increased 
notice  obligation  and  would  therefore 
(ose  FMLA  protection  because  they  did 
not  include  all  of  the  necessary 
information  in  providing  notice  of  the 
need  for  leave.  See  National  Partnership 
for  Women  &  Families;  National 
Employment  Lawyers  Association; 
Sargent  Shriver  National  Center  on 
Poverty  Law.  The  National  Partnership 
for  Women  &  Families  argued  that  the 
problems  that  employers  allegedly  face 
with  unforeseen  intermittent  leave 
could  be  addressed  without  altering  the 
employee’s  notice  obligation: 


To  the  extent  that  employers  feel  that 
employees  are  abusing  unforeseeable  leave, 
especially  intermittent  unforeseeable  leave, 
employers  should  address  those  problems  as 
an  issue  of  management  of  their  employees. 
There  is  no  need  to  change  the  regulations  for 
a  federal  statute  for  the  entire  country 
especially  without  sufficient  evidence  that 
such  change  is  necessary. 

The  National  Employment  Lawyers 
Association  questioned  whether  the 
proposed  regulation  inappropriately 
shifted  the  burden  from  the  employer  to 
inquire  if  additional  information  was 
needed  to  determine  if  leave  was  FMLA- 
qualifying  to  the  employee  to  provide 
all  necessary  information  in  the  initial 
notice.  See  also  National  Partnership  for 
Women  &  Families;  United  Food  and 
Commercial  Workers  International 
Union;  Community  Legal  Services,  Inc./ 
AIDS  Law  Project  of  Pennsylvania; 
Sargent  Shriver  National  Center  on 
Poverty  Law. 

Employer  representatives  also 
reiterated  their  comments  on  proposed 
§  825.302(c)  when  commenting  on 
§  825.303(b),  arguing  that  requiring 
employees  to  provide  the  enumerated 
information  would  facilitate  the 
identification  and  protection  of  FMLA- 
qualifying  leave.  See  the  Chamber; 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee. 
The  National  Coalition  to  Protect  Family 
Leave  and  Society  for  Human  Resource 
Management  suggested  that  if 
employees  were  required  to  provide  the 
information  listed  in  proposed 
§  825.303(h),  it  would  be  equally 
appropriate  and  more  effective  to 
require  them  to  specifically  assert  their 
FMLA  rights  when  requesting 
unforeseen  leave.  See  also  National 
Newspaper  Association;  National 
Restaurant  Association;  Spencer  Fane 
Britt  &  Browne.  TOC  Management 
Services  and  other  commenters 
specifically  supported  the  inclusion  in 
the  proposed  regulation  of  the  statement 
that  simply  calling  in  “sick”  was 
insufficient  to  put  an  employer  on 
notice  of  the  need  for  unforeseen  FMLA 
leave.  See  also  American  Health  Care 
Association;  Association  of  Corporate 
Counsel’s  Employment  and  Labor  Law 
Committee;  the  Chamber.  The 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee 
and  the  National  Newspaper 
Association  specifically  supported  the 
requirement  that  employees  respond  to 
follow-up  inquiries  from  employers  to 
determine  whether  leave  is  FMLA- 
qualifying.  One  law  firm,  Vercruysse 
Murray  &  Calzone,  commented  that 
language  in  the  proposed  preamble 
stating  that  employees  would  be 
expected  to  provide  additional 


information  to  their  employers  if  a 
condition  that  initially  did  not  appear  to 
be  a  serious  health  condition  developed 
into  one  should  be  included  in  the  text 
of  the  final  regulation. 

Employers  and  their  representatives 
generally  supported  requiring 
employees  to  expressly  assert  their 
FMLA  rights  when  taking  leave  for  a 
previously  certified  FMLA-qualifying 
reason,  with  several  commenters  noting 
that  the  need  for  such  a  requirement 
was  even  more  imperative  when  the 
need  for  leave  was  unforeseen.  See,  e.g., 
American  Health  Care  Association; 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee; 
Southern  Company.  In  particular,  the 
U.S.  Postal  Service  highlighted  the 
problems  faced  by  employers  when 
employees  with  multiple  FMLA- 
certified  conditions  notify  their 
employers  of  an  unscheduled  absence. 
Vercruysse  Murray  &  Calzone  asserted 
that  employees  with  approved  FMLA 
certifications  for  chronic  conditions 
frequently  do  not  specify  the  reason  for 
their  absence,  and  argued  that  since 
such  employees  have  “already  been 
approved  for  FMLA  leave  and  have  been 
notified  of  their  rights  and 
responsibilities  under  the  FMLA,  they 
should  be  required  to  specify,  when 
reporting  an  absence,  that  the  absence 
relates  to  their  previously  approved 
FMLA  leave.”  Employee  representatives 
generally  opposed  requiring  employees 
to  specifically  assert  their  FMLA  rights 
when  requesting  unforeseen  leave  due 
to  a  serious  health  condition  for  which 
they  have  previously  been  certified.  See 
National  Partnership  for  Women  & 
Families;  Community  Legal  Services, 
Inc./AIDS  Law  Project  of  Pennsylvania; 
United  Food  and  Commercial  Workers 
International  Union.  The  "" 
Communications  Workers  of  America, 
however,  supported  the  application  of 
the  different  notice  standard  in  these 
circumstances,  but  expressed  concern  as 
to  how  employees  would  learn  of  such 
a  new  requirement. 

As  discussed  above  in  §  825.302(c), 
the  Department  did  not  intend  in 
proposed  §  825.303(b)  to  establish  a  li.st 
of  information  that  must  be  provided  in 
all  cases.  Accordingly,  for  tbe  reasons 
discussed  above  in  the  preamble  to 
§  825.302(c),  the  final  rule  has  been 
changed  to  read:  “Depending  on  the 
situation,  such  information  may  include 
that  a  condition  renders  the  employee 
unable  to  perform  tbe  functions  of  the 
job:  that  the  employee  is  pregnant  or  has 
been  hospitalized  overnight;  whether 
the  employee  or  the  employee’s  family 
member  is  under  tbe  continuing  care  of 
a  health  care  provider;  if  the  leave  is 
due  to  a  qualifying  exigency,  that  a 
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covered  military  member  is  on  active 
duty  or  call  to  active  duty  status,  that 
the  requested  leave  is  for  one  of  the 
reasons  listed  in  §  826.126(a),  and  the 
anticipated  duration  of  the  absence;  or 
if  the  leave  is  for  a  family  member  that 
the  condition  renders  the  family 
member  unable  to  perform  daily 
activities  or  that  the  family  member  is 
a  covered  servicemember  with  a  serious 
injury  or  illness;  the  anticipated 
duration  of  the  absence,  if  known.”  The 
Department  also  wishes  to  emphasize 
that  the  employer’s  obligation  to  inquire 
if  additional  information  is  needed  to 
determine  whether  the  leave  is  FMLA- 
qualifying  remains  the  same  as  it  is 
under  the  current  regulations.  No 
change  in  this  obligation  was  proposed 
in  the  NPRM  and  none  is  intended  in 
the  final  rule.  Final  §  825.303(b)  retains 
the  obligation  that  employees  respond 
to  employer  inquiries  designed  to 
determine  whether  leave  is  FMLA- 
qualifying.  In  addition,  references  to 
both  military  caregiver  leave  and 
qualifying  exigency  leave  are  added  to 
§  825.303(b).  This  paragraph  is  altered 
to  provide  that  for  qualifying  exigency 
leave,  the  employee  must  provide  notice 
with  sufficient  information  that 
indicates  that  a  family  member  is  on 
active  duty  or  call  to  active  duty  status, 
that  the  requested  leave  is  for  one  of  the 
reasons  listed  in  §  825.126(a),  and  the 
anticipated  duration  of  the  absence. 
Section  825.303(b)  has  also  been 
changed  to  include  a  different  notice 
standard  when  the  employee  requests 
unforeseen  leave  due  to  a  previously 
certified  FMLA-qualifying  reason.  As 
explained  in  connection  with  the 
revisions  to  final  §  825.302(c),  the 
Department  believes  that  in  such 
circumstances,  because  employees  are 
already  aware  that  leave  for  the  reason 
is  FMLA-protected,  it  is  not  overly 
burdensome  to  require  them  to 
specifically  reference  their  FMLA- 
qualifying  reason  or  their  need  for 
FMLA  leave.  When  an  employee  has 
more  than  one  previously  certified 
FMLA-qualifying  reason,  the  employer 
may  need  to  inquire  further  to 
determine  for  which  FMLA-qualifying 
reason  the  leave  is  being  taken,  and 
employees  will  be  required  to  respond 
to  such  inquires.  The  Department 
believes  this  requirement  will  facilitate 
an  employer’s  ability  to  appropriately 
designate  and  protect  FMLA  leave. 

Employee  representatives  objected  to 
the  requirement  in  proposed 
§  825.303(c)  that  employees  comply 
with  the  employer’s  usual  and 
customary  notice  and  procedural 
requirements  for  requesting  leave, 
except  when  extraordinary 


circumstances  exist.  See  National 
Partnership  for  Women  &  Families; 
United  Food  and  Commercial  Workers 
International  Union;  Community  Legal 
Services,  Inc. /AIDS  Law  Project  of 
Pennsylvania.  Community  Legal 
Services,  Inc. /AIDS  Law  Project  of 
Pennsylvania  emphasized  that  in  low- 
wage  settings  employees  may  not  be 
familiar  with  their  employers’ 
procedures  for  requesting  leave. 
Employer  representatives,  however, 
argued  that  employees  should  follow 
the  same  procedures  for  absence 
reporting  regardless  of  w'hether  the 
leave  was  for  a  FMLA  condition.  See, 
e.g.,  National  Coalition  to  Protect 
Family  Leave;  Retail  Industry  Leaders 
Association;  National  Restaurant 
Association;  Ohio  Department  of 
Administrative  Services;  College  and 
University  Professional  Association  for 
Human  Resources.  Jackson  Lewis 
objected  to  allowing  an  exception  from 
the  requirement  for  extraordinary 
circumstances. 

As  discussed  above  in  connection 
with  the  revisions  to  §  825.302(d),  the 
Department  recognizes  that  call-in 
procedures  are  a  routine  part  of  many 
workplaces  and  are  critical  to  an 
employer’s  ability  to  manage  its  work 
force.  Adherence  to  such  policies  is 
even  more  critical  when  the  need  ^pr 
leave  is  unforeseen.  Accordingly,  the 
final  rule  in  §  825.303(c)  provides  that, 
ab.sent  unusual  circumstances, 
employees  must  comply  with  their 
employer’s  usual  and  customary  notice 
and  procedural  requirements  for 
requesting  leave.  The  Department 
modified  the  standard  from  • 
“extraordinary  circumstances”  in  the 
proposal  to  “unusual  circumstances”  in 
the  final  rule  to  make  the  standard 
consistent  with  that  used  in 
§  825.302(d).  In  the  final  rule,  the 
Department  deleted  the  sentence  that 
FMLA  leave  may  not  be  delayed  or 
denied  where  the  employer’s  policy 
requires  notice  to  be  given  sooner  than 
set  forth  in  §  825.303(a)  and  the 
employee  provides  timely  notice  as 
required  in  that  section.  Because  final 
§  825.303(a)  makes  the  employer’s  usual 
and  customary  notice  requirements  the 
benchmark  for  providing  timely  notice 
for  unforeseeable  leave  in  most  cases, 
this  sentence  no  longer  makes  sense. 
Nonetheless,  it  is  important  to  note  that 
“as  soon  as  practicable”  is  the  governing 
standard;  the  Department  anticipates 
that  an  employer’s  reasonable  notice 
requirements  for  taking  unforeseeable 
leave  will  be  consistent  with  this 
standard  in  most  circumstances.  The 
final  rule  in  §  825.303(d)  includes  the 
provision  that  F’MLA-protected  leave 


may  be  delayed  or  denied  when  an 
employee  does  not  comply  with  the 
employer’s  usual  notice  and  procedural 
requirements  and  no  unusual 
circumstances  justify  the  failure  to 
comply.  The  Department  included  this 
provision  to  make  it  consistent  with 
§  825.302(d). 

Section  825.304  (Employee  Failure  To 
Provide  Notice) 

Proposed  §  825.304  clarified  what  an 
employer  may  do  if  an  employee  fails  to 
provide  the  required  notice  for  FMLA 
leave.  Specifically,  the  proposed  section 
separated  into  different  paragraphs  the 
rules  applicable  to  leave  foreseeable  at 
least  30  days  in  advance,  leave 
foreseeable  less  than  30  days  in 
advance,  and  unforeseeable  leave.  The 
proposed  section  provided  examples  of 
what  it  means  to  delay  FMLA  leave  in 
cases  of  both  foreseeable  and 
unfore.seeable  leave.  The  proposed  rule 
retained  language  from  current 
§  825.304(c)  stating  that  FMLA  leave 
cannot  be  delayed  due  to  lack  of 
required  employee  notice  if  the 
employer  has  not  complied  with  its 
notice  requirements,  as  set  forth  in 
proposed  §  825.300.  The  final  rule 
reorganizes  §  825.304  by  moving 
paragraph  (e)  to  paragraph  (a)  (and  vice 
versa)  as  set  forth  in  the  proposed  rule 
and  by.  deleting  the  reference  to  annual 
distribution  of  employee  notices  to 
conform  to  changes  made  in  final 
§825.300. 

The  Department  received  few 
comments  specifically  addressing 
propo.sed  §  825.304.  The  Equal 
Employment  Advisory  Council,  Jackson 
Lewis,  and  the  Pennsylvania  Governor’s 
Office  of  Administration  noted  that  the 
clarification  of  employers’  rights  when 
employees  fail  to  meet  their  FMLA 
notice  obligations  provided  needed 
guidance  to  employers.  The  United 
Food  and  Commercial  Workers 
International  Union,  however,  strongly 
opposed  permitting  employers  to 
discipline  employees  or  delay  the  start 
of  FMLA  leave  when  employees 
needing  unforeseeable  leave  fail  to 
comply  with  employer  call-in 
procedures. 

The  Department  believes  that 
proposed  §  825.304  provides  helpful 
guidance  clarifying  the  consequences  of 
an  employee’s  failure  to  provide  timely 
notice  of  the  need  for  FMLA  leave. 
While  current  §  825.304  addresses  the 
delay  of  FMLA  protection  where  an 
employee  fails  to  provide  30  days  notice 
of  the  need  for  FMLA  leave,  the 
regulation  does  not  explain  the 
consequences  for  failure  to  provide 
timely  notice  when  the- need  for  leave 
was  either  foreseeable  less  than  30  days 
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in  advance  or  unforeseeable.  Moreover, 
the  current  regulation  does  not  explain 
the  effect  of  delaying  FMLA  protection 
if  the  employee  was  absent  during  the 
period  in  which  the  protection  was » 
appropriately  delayed.  The  Department 
believes  that  §825.304  as  proposed 
more  clearly  explains  the  consequences 
of  an  employee’s  failure  to  provide 
timely  FMLA  notice.  Accordingly, 
except  for  the  organizational  changes  in 
re-ordering  paragraphs  (a)  and  (e)  noted 
above,  the  final  rule  adopts  proposed 
§  825.304  without  change. 

Section  825.305  (Certification,  General 
Rule) 

The  FMLA  permits  employers  Jo 
require  employees  to  provide  a 
certification  from  their  health  care 
provider  (or  their  family  member’s 
health  care  provider,  as  appropriate)  to 
support  the  need  for  leave  due  to  a 
serious  health  condition.  29  U.S.C. 

2613.  Section  825.305  of  the  regulations 
sets  forth  the  general  rules  governing 
employer  requests  for  medical 
certification  to  substantiate  an 
employee’s  need  for  FMLA  leave  due  to 
a  serious  health  condition.  The  new 
military  family  leave  provisions  also 
permit  employers  to  require  employees 
to  provide  a  certification  in  the  case  of 
leave  taken  for  a  qualifying  exigency  or 
to  care  for  a  covered  servicemember 
with  a  serious  injury  or  illness. 
Accordingly,  §  825.305  in  the  final  rule 
has  been  retitled  and  edited  to  apply 
generally  to  all  types  of  certification.  In 
most  cases,  for  example,  references  to 
“medical  certification’’  have  been 
changed  to  simply  “certification.” 

In  the  NPRM,  no  changes  were 
proposed  to  current  §  825.305(a),  which 
states  the  general  rule  that  employers 
may  require  certification  from  a  health 
care  provider  where  the  employee’s 
need  for  leave  is  due  to  a  serious  health 
condition  of  the  employee  or  a  covered 
family  member.  Current  §  825.305(b) 
sets  forth  the  timing  requirement  for 
providing  the  certification.  Proposed 
§  825.305(b)  increased  the  time  frame  in 
which  an  employer  should  request 
medical  certification  from  two  to  five 
business  days  after  notice  of  the  need 
for  FMLA  leave  and  applied  the  general 
15-day  time  period  for  providing  a 
requested  certification  to  all  cases, 
including  where  the  employee  provides 
notice  of  the  need  for  leave  30  days  in 
advance.  The  Department  also  requested 
comment  as  to  whether  it  should  add  a 
requirement  under  this  section  that 
employers  must  notify  employees  when 
a  requested  certification  is  not  received 
within  the  15-day  time  frame.  Proposed 
§  825.305(c)  added  definitions  of 
incomplete  and  insufficient 


certifications  and  set  forth  a  procedure 
for  curing  an  incomplete  or  insufficient 
certification  that  requires  an  employer 
to  notify  the  employee  in  writing  as  to 
what  additional  information  is 
•necessary  for  the  medical  certification 
and  provide  seven  calendar  days  to 
provide  the  additional  information. 
Proposed  §  825.305(d)  clarified  that  if  an 
employee  fails  to  submit  a  complete  and 
sufficient  certification,  despite  the 
opportunity  to  cure  the  deficiency  as  set 
forth  in  §  825.305(c),  the  employer  may 
deny  the  taking  of  FMLA  leave.  This 
proposed  section  also  clarified  that, 
when  certification  is  required  by  the 
employer,  it  is  the  employee’s  obligation 
to  either  provide  a  complete  and 
sufficient  certification  or  provide  any 
necessary  authorization  for  the  health 
care  provider  to  release  a  complete  and 
sufficient  certification  directly  to  the 
employer;  this  obligation  applies 
regardless  of  whether  the  certification 
requested  is  an  initial  certification,  a 
recertification,  a  second  or  third 
opinion,  or  a  fitness  for  duty 
certification.  Current  §  825.305(e)  states 
that  if  a  less  stringent  medical 
certification  standard  applies  under  the 
employer’s  sick  leave  plan,  only  that 
lesser  standard  may  be  required  when 
the  employee  substitutes  any  form  of 
paid  leave  for  FMLA  leave.  Tbe 
proposed  rule  deleted  this  provision 
because  it  conflicted  with  the 
employer’s  right  under  29  U.S.C.  2613 
to  require  as  a  prerequisite  to  FMLA 
leave  for  a  serious  health  condition  that 
the  employee  provide  a  medical 
certification  to  substantiate  the  serious 
health  condition.  The  proposed  rule 
added  a  new  §  825.305(e)  allowing  for 
annual  medical  certifications  in  those 
cases  in  which  a  serious  health 
condition  extends  beyond  a  single  leave 
year;  this  addition  codified  the 
Department’s  interpretation  of  the 
certification  requirement  in  Wage  and 
Hour  Opinion  Letter  FMLA-2005-2-A 
(Sept.  14,  2005).  The  final  rule  adopts 
§825.305  as  proposed  with  one 
clarification  to  §  825.305(e)  and  with 
appropriate  edits  to  reflect  the  military 
family  leave  provisions. 

Proposed  §  825.305(b)  increased  the 
time  frame  during  which  an  employer 
should  request  medical  certification 
from  two  to  five  business  days  after 
receiving  notice  of  the  employee’s  need 
for  FMLA  leave.  The  Department  did 
not  receive  substantial  comment  on  this 
proposal.  For  the  most  part,  those 
commenters  that  addressed  this 
proposal  specifically  supported  the 
increase  in  the  time  frame  to  allow 
employers  to  process  the  employee’s 
initial  request  for  FMLA  leave  and 


determine  if  medical  certification  will 
be  required.  See,  e.g.,  the  Chamber;  TOC 
Management  Services;  National  Retail 
Federation;  College  and  University 
Professional  Association  for  Human 
Resources.  The  National  Small  Business 
Association  noted  that  the  increased 
time  frame  would  be  particularly 
helpful  for  small  businesses,  which 
must  divert  resources  from  other 
functions  to  administer  FMLA  requests. 

Current  §  825.305(b)  states  that  where 
the  need  for  leave  is  foreseeable  and 
notice  is  provided  30  days  in  advance, 
the  employee  must  provide  any 
requested  medical  certification  prior  to 
the  commencement  of  the  leave;  in  all 
other  cases,  the  employee  must  provide 
medical  certification  within  15  days 
after  the  leave  is  requested  “unless  it  is 
not  practicable  under  the  particular 
circumstances  to  do  so  despite  the 
employee’s  diligent,  good  faith  efforts.” 
Proposed  §  825.305(b)  applied  the  15- 
day  time  frame,  subject  to  the 
employee’s  diligent,  good  faith  efforts, 
to  all  cases  of  FMLA  leave  in  order  to 
make  it  consistent  with  the  timing 
requirements  set  forth  in  §  825.311  of 
the  regulations.  The  Department  did  not 
receive  extensive  comments  regarding 
this  proposed  change.  The  Chamber  and 
the  Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee 
supported  the  application  of  the  15-day 
time  frame  to  all  requests  for 
certification  because  it  establishes  a 
clear  deadline  that  would  facilitate 
FMLA  administration.  The  AFL-CIO, 
however,  objected  to  the  proposed 
change  arguing  that  the  shorter  time 
frame  would  burden  employees. 

Both  proposed  §  825.305(b)  and  (c) 
provide  employees  additional  time  in 
which  to  either  initially  submit  the 
medical  certification  or  cure  a 
deficiency  in  the  certification  if  the 
employee  is  unable  to  comply  with  the 
initial  time  frame  “despite  the 
employee’s  diligent,  good  faith  efforts.” 
Several  commenters  requested  that  the 
Department  provide  additional  guidance 
on  what  constitutes  “diligent,  good  faith 
efforts”  sufficient  to  justify  allowing  the 
employee  additional  time  to  provide  or 
cure  a  medical  certification.  See,  e.g., 
Hewitt  Associates;  UMC  of  Southern 
Nevada;  Dalton  Corp.  The  AFL-CIO 
suggested  that  “an  employee  who  has 
requested  a  medical  certification  and 
has  followed  up  at  least  once  with  his 
or  her  healthcare  provider”  should  be 
considered  to  have  met  the  “diligent, 
good-faith  efforts”  standard  justifying 
additional  time  within  which  to  submit 
tbe  certification.  The  Society  for  Human 
Resource  Management  and  the  National 
Coalition  to  Protect  Family  Leave 
suggested  that  where  employees  are 
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unable  to  submit  a  certification  within 
15  days  despite  diligent,  good  faith 
efforts,  final  §  825.305(b)  should  provide 
a  single  seven  day  extension  to  submit 
the  certification  so  that  the  process 
would  be  clear  and  would  mirror  the 
cure  process  in  proposed  §  825.305(c). 

The  preamble  discussion  of  proposed 
§  825.305(b)  also  sought  comment  on 
whether  employers  should  be  required 
to  notify  employees  if  a  requested 
certification  was  not  submitted  within 
the  15-day  time  frame  and  allow  the 
employee  another  seven  days  to  provide 
the  certification.  Several  employee 
representatives,  including  the  National 
Partnership  for  Women  &  Families  and 
the  AFL-CIO  supported  requiring 
employers  to  provide  notice  to 
employees  when  a  certification  was  not 
received  within  the  initial  time  frame 
and  provide  additional  time  for  the 
employee  to  submit  the  certification. 

See  also  National  Treasury  Employees 
Union;  PathWaysPA.  The  National 
Treasury  Employees  Union  noted  that 
employees  frequently  request  that  their 
health  care  providers  submit  the 
certification  directly  to  their  employer 
and  assume  that  the  health  care 
provider  has  done  so.  The  AFL-CIO 
agreed  that  employers  should  be 
required  to  notify  employees  when  a 
certification  is  not  received,  but 
suggested  that  the  additional  grace 
period  for  submitting  the  certification 
should  be  15  days  instead  of  seven. 
Catholic  Charities,  Diocese  of  Metuchen 
also  supported  allowing  employees 
additional  time  to  submit  a  certification. 
Employer  representatives,  however, 
almost  uniformly  opposed  requiring 
employers  to  provide  such  notification 
because  of  the  administrative  burden 
doing  so  would  impose.  See,  e.g.,  Burr 
and  Forman:  Equal  Employment 
Advisory  Council;  AT&T;  National 
Association  of  Manufacturers:  Willcox  & 
Savage:  Manufacturers  Alliance/MAPl; 
Southwest  Airlines:  Berens  &  Tate: 
National  School  Boards  Association. 

The  Southern  Company  argued  that 
such  a  requirement  would 
inappropriately  shift  the  employee’s 
statutory  responsibility  to  provide  a 
medical  certification  to  the  employer 
and  would,  in  effect,  convert  the 
intended  15-day  period  for  providing 
certification  into  a  22-day  period  in  all 
cases.  Jackson  Lewis  and  the  Ohio 
Department  of  Administrative  Services 
objected  that  requiring  employers  to 
inform  employees  that  a  certification 
has  not  been  received  would  be  overly 
paternalistic. 

The  final  rule  adopts  proposed 
§  825.305(b)  without  change.  First,  as  to 
this  section’s  time  frames  for  employers, 
the  Department  believes  that  the 


increase  in  the  general  time  frame  for 
the  employer  to  request  the  employee  to 
furnish  a  certification  ft’om  a  health  care 
provider  from  two  to  five  business  days 
is  reasonable  and  consistent  with  other 
similar  changes.  See  final  §§  825.300(b) 
and  (c);  825.301(a).  Second,  as  to  this 
section’s  time  frames  governing 
employees’  follow-up  with  employers, 
the  Department  believes  that  applying 
the  15-day  time  period  as  the  outer  limit 
of  the  time  period  by  which  the 
employee  must  respond  to  all  requests 
for  certification  will  facilitate  the 
prompt  determination  of  whether  leave 
qualifies  for  FMLA  protection.  By 
requiring  employees  seeking  leave  that 
is  foreseeable  30  days  in  advance  to 
provide  any  requested  certification 
within  the  time  frame  requested  by  the 
employer — which  must  allow  at  least  15 
calendar  days  after  the  certification  is 
requested  by  the  employer — employers 
should  have  sufficient  time  to  review 
the  certification,  request  additional 
information  or  clarification  in 
accordance  with  §  825. 305(c). if 
necessary,  and  determine  whether  the 
leave  is  FMLA-protected  prior  to 
employees  commencing  their  leave.  In 
all  cases,  employees  who  are  unable  to 
meet  the  15-day  time  frame  despite  their 
diligent,  good  faith  efforts  must  be 
allowed  additional  time  to  supply  the 
certification.  In  all  cases,  it  is  imperative 
that  employees  communicate  to  their 
employers  the  efforts  they  are  making  to 
secure  the  completed  medical 
certification.  In  assessing  whether 
employees  have  made  diligent,  good 
faith  efforts  to  submit  a  timely 
certification,  employers  should  consider 
all  the  circumstances,  including  the 
employee’s  efforts  to  schedule 
appointments  and  follow-up  with  the 
health  care  provider’s  office,  or  other 
appropriate  offices  in  the  case  of 
qualifying  exigency  leave  or  military 
caregiver  leave,  to  ensure  that  the 
certification  is  completed;  employers 
should  be  mindful  that  employees  must 
rely  on  the  cooperation  of  their  health 
care  providers  and  other  third  parties  in 
submitting  the  certification  and  that 
employees  should  not  be  penalized  for 
delays  over  which  they  have  no  control. 
The  Department  has  decided  not  to 
require  employers  to  provide  notice  to 
employees  when  a  certification  is  not 
received  because  of  the  administrative 
burden  this  would  impose.  The 
Department  is  aware  that  many 
employers,  in  an  effort  to  ensure  that 
employees  are  aware  of  their  FMLA 
rights,  routinely  send  FMLA 
notifications  and  requests  for 
certification  for  a  wide  range  of 
absences,  even  when  employees  have 


not  indicated  that  the  absences  are 
FMLA-qualifying.  In  such  cases,  there 
may  be  many  reasons  why  an  employee 
does  not  return  the  certification  and 
requiring  the  employer  to  track  every 
employee’s  time  from  the  certification 
request  and  follow-up  when  a 
certification  is  not  returned  would 
create  a  significant  burden  on  the 
employer  and  would  be  of  questionable 
value  to  employees  whose  need  for 
leave  may  be  completely  unrelated  to 
the  FMLA.  Employees  who  request  that 
their  health  care  providers  submit  the 
certification  directly  to  their  employer 
can  check  with  their  employer  to  ensure 
that  the  certification  has  been  received 
and  follow-up  with  their  health  care 
provider  if  it  has  not.  Such  employee 
follow-up  would  be  evidence  of  the 
employee’s  diligent,  good  faith  efforts  to 
provide  timely  certification.  The 
Department  deleted  the  phrase  “from  a 
health  care  provider’’  fiom  the  first 
sentence  in  the  final  rule.  As  noted 
above,  this  provision  applies  to  all 
certifications  for  FMLA  leave,  including 
certification  for  qualifying  exigency 
leave,  which  does  not  depend  on  a 
health  care  provider  completing  the 
certification. 

Proposed  §  825.305(c)  defined  the 
process  by  which  an  employee  could 
cure  an  incomplete  or  insufficient 
certification,  requiring  employers  to 
state  in  writing  what  additional 
information  was  necessary  and 
establishing  a  seven-day  period  for  the 
employee  to  provide  the  additional 
information.  The  Department  proposed 
to  define  the  cure  procedure  to  address 
employee  concerns  that  some  employers 
made  repeated  requests  for  additional 
information  without  specifying  why  the 
certification  was  deficient,  and 
employer  concerns  that  without  a 
defined  process,  it  was  unclear  how 
many  opportunities  an  employee  must 
be  given  to  cure  a  deficient  certification. 
Overall,  the  Department  received  very 
positive  feedback  regarding  the  cure 
procedure  in  proposed  §  825.305(c). 

Several  unions  and  other  employee 
representatives  supported  the  process  in 
proposed  §  825.305(c)  for  curing  an 
incomplete  or  insufficient  certification. 
See,  e.g..  National  Partnership  for 
Women  &  Families:  American  Civil 
Liberties  Union;  AFL-CIO:  Association 
of  Professional  Flight  Attendants: 
National  Postal  Mail  Handlers  Union. 
The  AFL-CIO  commented  that  requiring 
employers  to  state  in  writing  what 
additional  information  was  required 
when  they  determine  that  a  certification 
is  incomplete  or  insufficient  was 
justified  based  on  employee  complaints 
of  employers  making  repeated  requests 
for  additional  information.  The 
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Association  of  Professional  Flight 
Attendants,  however,  asserted  that  the 
proposal  could  he  improved  by 
requiring  that  employers  “provide 
sufficient  detail  for  the  health  care 
provider  to  cure  the  deficiency.”  See 
also  National  Postal  Mail  Handlers 
Union.  The  National  Association  of 
Letter  Carriers  argued  that  limiting  the 
cure  period  to  seven  days  set  an 
artificial  deadline  that  would  increase 
the  likelihood  that  FMLA  protection 
would  be  denied;  the  American  Postal 
Workers  Union  suggested  that  an 
additional  15  days  would  be 
appropriate. 

Employer  representatives  were  also 
supportive  of  the  proposed  cure 
procedure.  See,  e.g.,  the  Chamber; 
Society  for  Human  Resource 
Management;  Equal  Employment 
Advisory  Council;  TOC  Management 
Services;  National  Coalition  to  Protect 
Family  Leave;  College  and  University 
Professional  Association  for  Human 
Resources;  Domtar  Paper  Company; 
American  Foundry  Society.  The 
National  Association  of  Manufacturers 
found  the  cure  process  to  be 
“appropriate;”  the  National  Newspaper 
Association  described  it  as  “both 
explicit  and  fair;”  Spencer  Fane  Britt  & 
Browne  noted  the  process  w’as 
“workable  and  fair;”  and  Hewitt 
Associates  asserted  that  the  proposed 
regulation  “provid[ed]  a  needed 
structure  to  the  employer’s  obligation 
for  incomplete  or  insufficient  forms.” 
Some  commenters,  however,  opposed 
the  additional  seven-day  period  to  cure 
a  deficient  certification,  arguing  that  the 
15-day  period  for  submitting  a  complete 
and  sufficient  certification  should  not 
be  extended.  See,  e.g..  Independent 
Bakers  Association;  Burr  and  Forman; 
Vercruysse  Murray  &  Calzone.  Jackson 
Lewis  argued  that  the  seven-day  period 
to  cure  the  certification  should  not  be 
subject  to  extension  even  when  the 
employee  is  unable  to  meet  the  deadline 
despite  diligent,  good  faith  efforts.  The 
Metropolitan  Transportation  Authority 
(NY)  opposed  the  cure  procedure, 
noting  that  the  requirement  that 
employers  inform  employees  in  writing 
of  the  reasons  the  certification  is 
deficient  imposes  an  additional 
administrative  burden  on  employers. 
See  also  Independent  Bakers 
Association.  AT&T  and  the  U.S.  Postal 
Service,  however,  supported  requiring 
employers  to  inform  employees  of  the 
additional  information  necessary  for  the 
medical  certification,  noting  that  they 
have  already  been  providing  this 
information  to  their  employees  in  . 
writing  and  do  not  find  it  unduly 
burdensome.  The  U.S.  Postal  Service 


noted  the  benefit  of  this  procedure, 
stating  that  “keeping  lines  of 
communication  open  between  the 
employee  and  FMLA  coordinator  is 
crucial  to  help  employees  navigate  their 
way  through  sometimes  complex 
regulatory  requirements  during  times  of 
individual  and  family  crisis.”  The  Food 
Marketing  Institute  argued  that 
employers  should  be  required  to  inform 
employees  of  technical  deficiencies  in  a 
certification  but,  where  the  employer 
finds  the  certification  to  be  vague, 
should  not  be  required  to  provide 
specific  instructions  as  to  how  the 
deficiency  could  be  corrected. 

Several  commenters  also  found  the 
definitions  of  incomplete  and 
insufficient  certifications  in  proposed 
§  825.305(c)  to  be  useful  additions  to  the 
regulations.  See,  e.g..  National  Coalition 
to  Protect  Family  Leave;  Society  for 
Human  Resource  Management;  Equal 
Employment  Advisory  Council; 
American  Foundry  Society;  •Spencer 
Fane  Britt  &  Browne;  Retail  Industry 
Leaders  Association;  Dalton  Corp.;  Scott 
D.  Macdonald  Esq.  The  Chamber  stated 
that  the  clarification  of  these  standards 
would  “immediately  and  drastically 
improve  FMLA  communications.”  The 
AFL-CIO  disagreed,  however,  stating  it 
was  “greatly  troubled”  by  the  definition 
of  an  “insufficient  certification”  as  one 
containing  “vague,  ambiguous  or 
nonresponsive”  information.  The  AFL- 
CIO  noted  that  in  some  cases, 
particularly  those  involving  chronic 
conditions,  medical  provfders  may  not 
be  able  to  provide  the  level  of  certainty 
that  employers  desire  in  providing  the 
frequency  and  duration  of  anticipated 
absences  due  to  the  condition.  See  also 
National  Partnership  for  Women  & 
Families  (“DOL  must  make  clear  that  a 
medical  certificate  may  not  be 
considered  insufficient  simply  because 
the  health  care  provider  cannot  supply 
a  definite  date  by  which  the  serious 
health  condition  will  end  or  cannot 
predict  when  intermittent  leave  may  be 
necessary.”).  The  National  Postal  Mail 
Handlers  Union  and  the  Association  of 
Professional  Flight  Attendants  requested 
that  the  Department  state  that  a  range  of 
occurrences  or  a  duration  of 
“indefinite,”  “unknown,”  or  “lifetime” 
should  not  be  considered  vague, 
ambiguous  or  non-responsive. 

The  final  rule  adopts  §  825.305(c)  as 
proposed  without  any  substantive 
changes.  The  Department  believes  that 
the  procedure  for  curing  a  deficient 
certification  set  forth  in  this  section  will_ 
go  a  long  way  tow'ard  lessening  the 
friction  between  employers  and 
employees  during  the  certification 
process  by  increasing  communication 
and  providing  a  clear  and  manageable 


process  for  resolving  questions 
regarding  certifications.  The  Department 
believes  the  seven-calendar-day  time 
frame  to  cure  a  deficient  certification  is 
appropriate  because  the  employee  need 
only  follow-up  with  the  health  care 
provider’s  office,  or  other  appropriate 
office  in  the  case  of  leave  for  a 
qualifying  exigency  or  military  caregiver 
leave  to  ensure  that  the  complete 
certification  is  sent.  In  the  case  of  a 
serious  health  condition,  an  employee 
should  not  need  to  schedule  any 
additional  medical  treatment  during  this 
period.  The  Department  also  believes 
that  it  is  appropriate  that  this  time  frame 
be  extended  when  employees  are  unable 
to  meet  it  despite  diligent,  good  faith 
efforts.  As  discussed  above  regarding 
§  825.305(b),  while  employees  have  an 
obligation  to  provide  a  complete  and 
sufficient  certification  in  a  timely 
manner,  employers  must  be  cognizant  of 
the  fact  that  employees  must  rely  on 
health  care  providers  and  other  third 
parties  to  complete  the  certification  and 
in  some  circumstances  employees  will 
not  be  able  to  comply  with  the  time 
frame  specified  in  this  section  despite 
their  best  efforts  to  do  so.  The 
Department  has  also  retained  the  . 
proposed  definitions  of  incomplete  and 
insufficient  certifications  because  it 
believes  that  they  provide  useful 
guidance  for  employers  in  assessing 
whether  a  certification  is  sufficient  to 
support  a  request  for  FMLA  leave. 

While  a  medical  certification  should 
include  the  clearest  information  that  is 
practicable  for  the  health  care  provider 
to  provide  regarding  the  employee’s 
need  for  leave,  the  Department  is  aware 
that  precise  responses  are  not  always 
possible,  particularly  regarding  the 
frequency  and  duration  of  incapacity 
due  to  chronic  conditions.  The 
Department  does  expect,  however,  that 
over  time  health  care  providers  should 
be  able  to  provide  more  detailed 
responses  to  these  questions  based  on 
their  knowledge  of  the  employee’s  (or 
family  member’s)  condition.  For 
example,  while  an  initial  certification 
for  a  newdy  diagnosed  chronic  serious 
health  condition  may  provide  a 
relatively  large  range  of  expected 
incapacity,  subsequent  certifications  in 
new  leave  years  should  be  able  to 
provide  more  specific  information 
regarding  the  anticipated  frequency  and 
duration  of  incapacity  based  on  the 
employee’s  actual  experience  during  the 
intervening  period. 

Proposed  §  825.305(d)  explained  the 
consequences  of  an  employee’s  failure 
to  provide  a  complete  and  sufficient 
certification.  Employers  welcomed  the 
clarification  that  employees  bear  the 
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burden  of  ensuring  that  a  complete  and 
sufficient  FMLA  certification  is 
submitted  to  the  employer  upon  request 
in  order  to  substantiate  their  right  to 
FMLA-protected  leave.  See,  e.g.,  U.S. 
Postal  Service;  Association  of  Corporate 
Counsel’s  Employment  and  Labor  Law 
Committee;  the  Chamber. 

Finally,  the  proposed  regulation 
deleted  current  §  825.305(e),  which 
addresses  the  employee’s  certification 
obligation  when  the  employer’s  sick 
leave  plan  requires  less  stringent 
medical  certification  than  the  FMLA 
and  the  employee  substituted  paid 
leave.  Proposed  §  825.305(e)  replaced 
this  requirement  with  a  new  provision 
allowing  employers  to  require  a  new 
certification  on  an  annual  basis  for 
conditions  lasting  beyond  a  single  leave 
year.  This  addition  codified  the 
Department’s  interpretation  of  the 
certification  requirement  set  forth  in 
Wage  and  Hour  Opinion  Letter 
FMLA2005-2-A  (Sept.  14.  2005). 

The  AFL-CIO  and  the  National 
Association  of  Letter  Carriers  opposed 
the  deletion  of  current  §  825.305(e), 
which  states  that  if  the  employer’s  sick 
leave  plan  has  less  stringent 
certification  requirements,  an  employer 
can  only  require  that  lesser  certification 
when  an  employee  substitutes  paid 
leave  for  FMLA  leave.  The  National 
Association  of  Letter  Carriers  argued 
that  the  deletion  would  needlessly 
create  a  double  standard  in  workplaces, 
with  the  documentation  required  for 
paid  leave  varying  depending  on 
whether  the  leave  was  FMLA-protected. 
TOC  Management  Services,  however, 
argued  that  the  deletion  of  current 
§  825.305(e)  resolved  confusion  as  to 
whether  employers  could  require  FMLA 
medical  certification  in  all  cases.  See 
also  Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee; 
Equal  Employment  Advisory  Council. 

The  AFL-CIO,  American  Postal 
Workers  Union,  and  the  National  Postal 
Mail  Handlers  Union  also  opposed  the 
provision  in  proposed  §  825.305(e) 
allowing  for  a  new  medical  certification 
each  year  for  conditions  lasting  longer 
than  a  single  leave  year,  arguing  that 
there  was  no  statutory  basis  for  this  new 
requirement.  These  commejiters  argued 
that  annual  medical  certifications 
imposed  an  unnecessary  and 
meaningless  burden  on  employees  with 
stable,  long-term  chronic  health 
conditions.  Employer  commenters, 
however,  argued  that  allowing 
employers  to  require  annual  medical 
certification  would  provide  employers 
with  a  much  needed  tool  for  managing 
intermittent  FMLA  leave.  See,  e.g.,  the 
Chamber;  U.S.  Postal  Service;  American 
Foundry  Society;  National  Association 


of  Manufacturers;  Retail  Industry 
Leaders  Association;  National  Small 
Business  Association;  Hewitt 
Associates;  WorldatWork.  TOC 
Management  Services  requested  that  the 
Department  clarify  that  annual 
certifications  would  be  considered 
“new”  certifications,  on  which 
employers  would  be  entitled  to  request 
second  opinions,  as  opposed  to 
“recertifications,”  on  which  the 
regulations  do  not  permit  second 
opinions.  See  also  Equal  Employment 
Advisory  Council  (“In  particular, 
because  the  statute  does  not  allow  for 
second  or  third  opinions  on 
recertification,  the  recognition  that  a 
new  leave  year  should  trigger  an 
employer’s  right  to  require  a  new 
certification  is  important.”).  The 
National  Retail  Federation  asked  that 
the  Department  allow  employers  to 
request  a  new  certification  every  six 
months. 

The  Department  believes  that  current 
§  825.305(e)  created  needless  confusion 
and  conflicted  with  the  statutory  right  of 
employers  to  require  certification  of  a 
serious  health  condition  from  a  health 
care  provider  to  substantiate  the 
employee’s  right  to  FMLA-protected 
leave.  See  29  U.S.C.  2613.  Additionally, 
for  the  reasons  explained  in  Wage  and 
Hour  Opinion  Letter  FMLA2005-2-A 
(Sept.  14,  2005),  the  Department 
believes  that  allowing  employers  to 
require  annual  medical  certifications  of 
conditions  lasting  longer  than  a  single 
leave  year  is  an  appropriate 
interpretation  of  the  employer’s 
statutory  right  to  certification  and 
provides  a  useful  tool  for  administering 
the  FMLA  in  the  workplace.  The 
Department  does  not  believe  that  the 
requirement  will  be  burdensome, 
particularly  in  light  of  the  requirement 
that  employees  with  chronic  serious 
health  conditions  receive  treatment  by  a 
health  care  provider  at  least  twice  per 
year.  See  §  825.115(c)(1).  Finally,  as  the 
Department  stated  in  the  2005  opinion 
letter,  such  new  annual  medical 
certifications  are  subject  to  clarification, 
including  second  and  third  opinions,  as 
provided  in  §825.307.  Accordingly,  the 
final  rule  adopts  §  825.305(e)  as 
proposed  with  the  additional 
clarification  that  the  clarification  and 
authentication  provisions  of  §825.307 
apply  to  new  annual  certifications. 

Section  825.306  (Content  of  Medical 
Certification  for  Leave  Taken  Because  of 
an  Employee’s  Own  Serious  Health 
Condition  or  the  Serious  Health 
Condition  of  a  Family  Member) 

Current  §  825.306  addresses  how 
much  information  an  employer  can 
obtain  in  the  medical  certification  to 


substantiate  the  existence  of  a  serious 
health  condition  (of  the  employee  or  a 
family  member)  and  the  employee’s 
need  for  leave  due  to  the  condition.  This 
section  also  explains  that  the 
Department  provides  an  optional  form 
(Form  WH-380)  for  use  in  the  medical 
certification  process;  other  forms  may  be 
used,  but  they  may  only  seek 
information  related  to  the  condition  for 
which  leave  is  sought,  and  no  additional 
information  beyond  that  contained  in 
the  WH-380  may  be  required.  As 
discussed  in  the  preamble  to  the 
propo.sed  rule,  the  Department  has 
received  significant  feedback  from 
stakeholders,  including  health  care 
providers,  that  the  current  WH-380  is 
confusing  and  could  be  improved.  In 
addition  to  proposing  a  revised  WH- 
380,  the  Department  sought  comment  as 
to  whether  multiple  forms  would  be 
clearer.  The  preamble  to  proposed 
§  825.306  also  contained  an  extensive 
discussion  of  the  interaction  between 
the  FMLA  certification  process  and  the 
Department  of  Health  and  Human 
Services’  Health  Insurance  Portability 
and  Accountability  Act  (HIPAA)  Privacy 
Rule,  which  governs  the  privacy  of 
individually  identifiable  health 
information  created  or  held  by  HIPAA- 
covered  entities.  Proposed  §  825.306(a) 
contained  the  information  necessary  for 
a  complete  certification  set  forth  in 
current  §  825.306(b)  with  a  number  of 
changes,  including  the  addition  of  the 
health  care  provider’s  specialization; 
guidance  as  to  what  may  constitute 
appropriate  medical  facts,  including 
that  a  health  care  provider  may  provide 
a  diagnosis;  and  whether  intermittent  or 
reduced  schedule  leave  is  medically 
necessary.  Proposed  §  825.306(b) 
retained  language  from  current 
§  825.306(a)  and  (b)  regarding  the 
Department’s  optional  Form  WH-380. 
The  proposed  rule  deleted  current 
§  825.306(c),  which  contains  language 
similar  to  current  §  825.305(e)  regarding 
lesser  certification  requirements  in 
employer  sick  leave  plans.  Proposed 
§  825.306(c)  incorporated  language  from 
current  §  825.307(a)(1)  explaining  the 
interaction  between  workers’ 
compensation  and  the  FMLA  with 
regard  to  the  clarification  of  medical 
information.  The  proposed  section  also 
clarified  that  if  an  employee  ordinarily 
is  required  to  provide  additional 
medical  information  to  receive 
payments  under  a  paid  leave  plan  or 
benefit  plan,  an  employer  may  require 
that  the  employee  provide  the 
additional  information  to  receive  those 
payments,  as  long  as  it  is  made  clear  to 
the  employee  that  the  additional 
information  is  requested  only  in 
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connection  with  qualifying  for  the  paid 
leave  benefit  and  does  not  affect  the 
employee’s  right  to  unpaid  FMLA  leave. 
The  proposed  rule  contained  a  new 
§  825.306(d),  which  clarified  that  where 
a  serious  health  condition  may  also  be 
a  disability,  employers  are  not 
prevented  ft-om  following  the 
procedures  under  the  Americans  with 
Disabilities  Act  (ADA)  for  requesting 
medical  information.  The- proposed  rule 
also  contained  a  new  §  825.306(e), 
which  codified  in  the  regulations  the 
Department’s  long-standing  position 
that  employers  may  not  require 
employees  to  sign  a  release  of  their 
medical  information  as  a  condition  of 
taking  FMLA  leave.  The  final  rule 
adopts  §825.306  as  proposed  with 
mostly  minor  changes,  which  are 
discussed  below.  The  title  of  §  825.306 
is  modified  in  the  final  rule  to  clarify 
that  this  section  does  not  apply  to  the 
military  family  leave  provisions. 
Additionally,  the  Department  has 
-  revised  the  current  optional  certification 
form  WH-380  into  two  separate 
optional  forms,  one  for  the  employee’s 
own  serious  health  condition  and  one 
for  the  serious  health  condition  of  a 
covered  family  member. 

The  Department  received  few 
comments  on  the  inclusion  in  proposed 
§  825.306(a)(1)  of  the  health  care 
provider’s  specialization  in  the 
information  that  may  be  required  on  a 
certification.  See,  e.g.,  Equal 
Employment  Advisory  Council 
(“Particularly  considering  the  broad 
definition  of  ‘healthcare  provider,’  the 
scope  of  the  provider’s  expertise  is 
important  information  that  the  employer 
needs  to  determine  whether  the 
certification  is  sufficient.’’);  Spencer 
Fane  Britt  &  Browne  (specialization  is 
irrelevant  unless  employers  are  allowed 
to  require  that  the  certification  be 
provided  by  an  appropriate  specialist); 
National  Partnership  for  Women  & 
Families  (“the  identification  of  the 
specialty  could  lead  to  the  employer 
gaining  information  regarding  the 
medical  condition  of  the  employee  that 
is  unnecessary  to  the  determination  of 
whether  the  employee  qualifies  for 
FMLA  leave’’).  'The  Department  notes  it 
has  always  included  the  “Type  of 
Practice’’  as  part  of  the  medical 
certification  form.  The  Department 
believes  that  the  health  care  provider’s 
medical  specialty/type  of  practice  is 
useful  and  appropriate  to  the  medical 
certification  form  and  has  retained  this 
requirement  in  the  final  rule. 

Many  comments  were  received  on 
proposed  §  825.306(a)(3),  which  stated 
that  the  statement  of  appropriate 
medical  facts  “may  include  information 
on  symptoms,  diagnosis. 


hospitalization,  doctors  visits,  whether 
medication  has  been  prescribed,  any 
referrals  for  evaluation  or  treatment 
(physical  therapy,  for  example),  or  any 
other  regimen  of  continuing  treatment.’’ 
73  FR  7983  (Feb.  11,  2008).  Employees 
and  their  representatives  objected  to  the 
proposal  because  they  felt  that  a 
diagnosis  should  not  be  provided.  See, 
e.g.,  Family  Caregiver  Alliance;  National 
Treasury  Employees  Union;  National 
Partnership  for  Women  &  Families; 
American  Postal  V'Vorkers  Union; 
National  Association  of  Letter  Carriers; 
Texas  Classroom  Teachers  Association; 
Darcy  Bowles;  Craig  Stiver;  Jon  Arnold. 
The  AFL-CIO  expressed  concern  that 
specifying  medical  facts,  including 
diagnosis,  “may”  be  provided  on  the 
certification  would  result  in  employers 
rejecting  as  insufficient  certifications 
that  do  not  contain  this  information. 
Employer  representatives,  on  the  other 
hand,  considered  the  proposal  to 
provide  useful  clarification  for  the 
health  care  provider.  See,  e.g., 
Manufacturers  Alliance/MAPI;  Equal 
Employment  Advisory  Council; 
American  Foundry  Society;  Dalton 
Corp.  A  number  of  employer 
representatives  requested  that  the  list  of 
appropriate  medical  facts  be  made 
mandatory  so  that  employers  could 
require  a  diagnosis  to  support  a  request 
for  FMLA  leave.  See,  e.g.,  the  Chamber; 
Society  for  Human  Resource 
Management;  National  Association  of 
Manufacturers;  National  Association  of 
Wholesaler-Distributors;  National 
Business  Group  on  Health;  National 
Coalition  to  Protect  Family  Leave;  Food 
Marketing  Institute.  The  Department 
notes  that  the  determination  of  what 
medical  facts  are  appropriate  for 
inclusion  on  the  certification  form  will 
vary  depending  on  the  nature  of  the 
serious  health  condition  at  issue,  and  is 
appropriately  left  to  the  health  care 
provider.  Accordingly,  the  Department 
declines  to  set  forth  a  mandatory  list  of 
medical  facts  that  must  be  included  in 
the  FMLA  certification.  Similarly,  the 
Department  continues  to  believe  that  it 
would  not  be  appropriate  to  require  a 
diagnosis  as  part  of  a  complete  and 
sufficient  FMLA  certification.  Whether  a 
diagnosis  is  included  in  the  certification 
form  is  left  to  the  discretion  of  the 
health  care  provider  and  an  employer 
may  not  reject  a  complete  and  sufficient 
certification  because  it  lacks  a  diagnosis. 

Several  employer  representatives 
praised  the  inclusion  in  proposed 
§8254P6(a)(6),  (7),  and  (8)  of  the 
statutory  requirement  that  there  must  be 
a  medical  necessity  for  leave  taken  on 
an  intermittent  or  reduced  leave 
schedule  basis  due  to  a  serious  health 


condition.  See,  e.g..  Equal  Employment 
Advisory  Council;  International  Public 
Management  Association  for  Human 
Resources;  City  of  Medford  (OR); 
American  Foundry  Society;  Dalton 
Corp.  The  National  Association  of  Letter 
Carriers,  however,  objected  to  the 
inclusion  of  this  language  arguing  that 
it  “would  impose  unnecessary 
requirements  on  employees  and  their 
health  providers  to  disclose  confidential 
medical  information.”  Because  leave 
may  Only  be  taken  intermittently  or  on 
a  reduced  leave  schedule  due  to  the 
employee’s  or  a  family  member’s  serious 
health  condition  when  medically 
necessary,  the  final  rule  retains  the 
requirement  that  a  certification 
supporting  the  need  for  such  leave  must 
include  information  sufficient  to 
establish  the  medical  necessity  for 
intermittent  or  reduced  schedule  leave. 
See  29  U.S.C.  2612(b)(1). 

The  Equal  Employment  Advisory 
Council  and  the  Chamber  specifically 
supported  the  proposed  clarification  in 
§  825.306(c)  that  where  an  employee’s 
serious  health  condition  is  covered  by 
workers’  (Compensation  and  the  workers’ 
compensation  procedures  permit  the 
employer  to  request  additional 
information  beyond  that  included  in  a 
FMLA  certification,  the  employer  may 
follow  the  workers’  compensation 
procedure.  Both  of  these  commenters 
also  agreed  with  the  proposal  in  this 
section  to  allow  employers  to  request 
additional  information  in  accordance 
with  a  paid  disability  leave  policy  or 
disability  plan  that  requires  greater 
information  to  qualify  for  payment  or 
benefits.  The  AFL-CIO,  however, 
opposed  this  proposal  and  argued  that 
it  was  inconsistent  with  the 
Department’s  proposal  to  delete  current 
§  825.305(e),  which  prevented 
•employers  from  requiring  FMLA 
certification  where  the  employers’  sick 
leave  plan  had  less  stringent 
certification  requirements  and  paid 
leave  was  substituted  for  unpaid  FMLA 
leave.  See  also  American  Postal  Workers 
Union.  The  Department  disagrees  with 
the  AFL-CIO  comment.  The  proposed 
clarifications  in  current  §  825.306(c)  and 
the  deletion  of  current  §  825.305(e)  are 
wholly  consistent  with  each  other. 

Taken  together,  these  changes  reflect 
both  an  employer’s  statutory  right  to 
require  a  minimally  sufficient 
certification  to  substantiate  the 
employee’s  right  to  FMLA-protected 
leave  in  all  cases,  and  an  employer’s 
right  to  additional  information  when 
another  benefit  plan  or  program  requires 
greater  information  in  order  to  qualify 
the  employee  for  payment  or  benefits 
beyond  those  provided  by  the  FMLA. 
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The  Equal  Employment  Advisory 
Council,  the  Chamber,  and  TOC 
Management  Services  supported  the 
Department’s  clarification  in 
§  825.306(d)  that  employers  may  follow 
the  procedures  for  requesting  medical 
information  under  the  ADA  where  the 
employee’s  serious  health  condition 
may  also  be  a  disability  within  the 
meaning  of  that  Act.  The  Equal 
Employment  Opportunity  Commission, 
which  enforces  "ritle  I  of  the  ADA,  was 
also  supportive  of  this  clarification, 
noting  in  its  comments  that  it  often 
receives  “questions  from  employers 
who  are  worried  that  they  will  violate 
the  FMLA  if  they  follow  the  ADA’s 
procedures  for  requesting  medical 
information  in  these  circumstances.” 
The  Texas  Classroom  Teachers 
Association,  however,  suggested  that  the 
regulation  be  modified  so  that  an 
employer  could  only  follow  ADA 
procedures  where  an  employee  requests 
an  accommodation  “not  otherwise' 
provided  by  the  FMLA.”  Hewitt 
Associates  asked  for  clarification  as  to 
whether  additional  medical  information 
received  pursuant  to  §  825.306(c)  and 
(d)  may  be  used  to  determine 
employees’  eligibility  for  FMLA  leave. 
See  also  Metropolitan  Transportation 
Authority  (NY).  The  final  rule  revises 
§  825.306(c)  and  (d)  to  further  clarify 
that  additional  information  received 
pursuant  to  workers’  compensation, 
paid  leave,  or  ADA  procedures  may  be 
considered  in  determining  an 
employee’s  entitlement  to  FMLA- 
protected  leave. 

Lastly,  employee  representatives 
supported  the  clarification  in 
§  825.306(e)  that  while  employees  may 
choose  to  comply  with  an  authorization, 
release,  or  waiver  qllowing  the  employer 
to  communicate  directly  with  the 
employee’s  health  care  provider,  they 
may  not  be  required  to  provide  such  an 
authorization,  release,  or  waiver 
permitting  their  employer  to  contact 
their  health  care  provider  directly  as 
part  of  the  FMLA  certification  process. 
See,  e.g.,  National  Partnership  for 
Women  &  Families;  AFL-CIO;  American 
A.ssociation  of  University  Women: 
National  Postal  Mail  Handlers  Union; 
Coalition  of  Labor  Union  Women.  See 
also  Equal  Ejnployment  Advisory 
Council.  The  Metropolitan 
Transportation  Authority  (NY), 
however,  argued  that  employees  should 
be  required  to  execute  a  release  of  their 
medical  information  as  part  of  the 
FMLA  certification  process.  The  Equal 
Employment  Advisory  Council  and  the 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee 
supported  the  statement  in  thi.s  section 


that  employees  are  responsible  for 
providing  complete  and  sufficient 
certification  and  that  their  failure  to  do 
so  may  result  in  the  denial  of  FMLA 
leave.  The  Department  continues  to 
believe  that  employees  should  not  be 
required  to  execute  any  type  of  release 
or  authorization  permitting  their 
employers  to  receive  medical 
information  directly  from  their  health 
care  providers  as  part  of  the  FMLA 
certification  process.  Of  course,  an 
employee  remains  free  to  choose  to 
comply  with  the  certification 
requirement  in  this  manner  by 
executing  an  authorization  providing  for 
the  release  of  information  required  for  a 
complete  and  sufficient  certification. 
Accordingly,  the  final  rule  adopts 
§  825.306(e)  as  proposed,  with  only 
minor  editorial  changes.  As  stated  in  the 
regulation,  however,  in  all  cases  where 
certification  is  requested,  it  is  the 
employee’s  obligation  to  provide  a 
complete  and  sufficient  certification  and 
the  failure  to  do  so  may  result  in  the 
denial  of  FMLA  leave. 

The  Department  received  generally 
favorable  comments  regarding  the 
proposed  revision  to  the  WH-380 
optional  medical  certification  form.  See 
Equal  Employment  Advisory  Council; 
Domtar  Paper  Company;  Spencer  Fane 
Britt  &  Browne;  National  Treasury 
Employees  Union.  But  see  Vercruysse 
Murray  &  Calzone;  Illinois  Credit  Union 
League.  Most  commenters  who 
addressed  the  issue  supported  the 
creation  of  multiple  certification  forms, 
most  often  suggesting  separate  forms  for 
leave  due  to  the  serious  health 
condition  of  the  employee  and  the 
employee’s  family  member.  See,  e.g., 
Equal  Employment  Advisory  Council; 
Hewitt  Associates;  American  Health 
Care  Association;  National  Partnership 
for  Women  &  Families;  Communications 
Workers  of  America;  Southern 
Company.  See  also  Spencer  Fane  Britt  & 
Browne  (suggesting  separate  forms  for 
block  and  intermittent  or  reduced 
schedule  leave);  American  Health  Care 
Association/National  Center  for 
Assisted  Living  (suggesting  a  separate 
certification  form  for  chronic  serious 
health  conditions).  A  few  commenters, 
however,  opposed  the  creation  of 
multiple  forms.  See  lackson  Lewis; 
National  Treasury  Employees  Union: 
Scott  D.  Macdonald  Esq.;  Pennsylvania 
Governor’s  Office  of  Administration 
(noting  that  the  Commonwealth  of 
Pennsylvania  switched  from  using  two 
forms  to  using  a  single  form  because 
employees  frequently  filled  out  the 
wrong  form).  The  Communications 
Workers  of  America,  the  Coalition  of 
Labor  Union  Women,  and  the  Academic 


Pediatric  Association  et  al.,  encouraged 
the  Department  to  make  use  of  the  WH- 
380  mandatory.  Based  on  the  comments 
received,  the  Department  has  decided  to 
include  two  optional  certification  forms 
in  the  final  rule,  one  form  to  be  used 
when  the  need  for  leave  is  due  to  the 
employee’s  own  serious  health 
condition  and  a  second  form  to  be  used 
when  the  need  for  leave  is  to  care  for  a 
family  member  with  a  serious  health 
condition.  Section  825.306(b)  of  the 
final  rule  has  been  modified  accordingly 
to  reflect  that  there  are  two  optional 
certification  forms.  The  Department  also 
altered  several  of  the  questions  from  the 
single  optional  certification  form 
proposed  in  the  NPRM  to  better  explain 
the  information  needed  to  support  a  . 
request  for  each  type  of  leave.  The 
Department  believes  that  using  separate 
forms  will  make  the  forms  shorter, 
clearer,  and  easier  for  health  care 
providers  to  complete.  The  Department 
further  believes  that  the  purpose  behind 
the  two  forms  is  sufficiently  clear  that 
it  will  not  cause  confusion.  Because 
many  serious  health  conditions  require 
a  combination  of  both  a  continuous 
block  of  leave  and  intermittent  leave, 
the  Department  is  not  promulgating 
separate  certification  forms  for  block 
and  intermittent  leave.  The  Department 
also  declines  to  mandate  the  use  of 
either  of  the  optional  Department  of 
Labor  certification  forms;  where 
certification  is  requested,  the 
employee’s  obligation  is  to  provide  a 
complete  and  sufficient  certification, 
regardless  of  the  form  used. 

Several  commenters  offered  specific 
comments  on  the  proposed  revision  to 
the  Department’s  optional  medical 
certification  form.  A  number  of 
commenters  praised  the  Department's 
deletion  of  checkboxes  on  the  current 
form  for  health  care  providers  to 
indicate  the  type  of  serious  health 
condition  at  issue.  See,  e.g..  Society  for 
Human  Resource  Management:  National 
Coalition  to  Protect  Family  Leave; 
American  Foundry  Society:  College  and 
University  Professional  Association  for 
Human  Resources;  National  Busine.ss 
Group  on  Health;  Bridgestone  Firestone 
North  American  Tire.  These 
commenters  noted  that  whether  the 
medical  facts  satisfy  one  of  the 
definitions  of  a  serious  health  condition 
under  the  regulations  is  a  legal 
determination,  not  a  medical  one:  they 
also  reported  significant  confusion 
resulting  from  health  care  providers 
checking  a  type  of  serious  health 
condition  that  was  inconsistent  with  the 
medical  information  contained  in  the 
rest  of  the  form.  See  Society  for  Human 
Resource  Management:  National 
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Coalition  to  Protect  Family  Leave; 
College  and  University  Professional 
Association  for  Human  Resources;  see 
also  Equal  Employment  Advisory 
Council.  Other  commenters,  however, 
objected  that  the  proposed  changes 
would  impermissibly  result  in 
employers  making  medical  judgments 
that  should  be  made  by  health  care 
providers.  See  National  Partnership  for 
Women  &  Families;  Association  of 
Professional  Flight  Attendants;  Mary 
Lundquist.  The  National  Partnership  for 
Women  &  Families  objected  to  the 
removal  from  the  proposed  form  of  the 
definitions  of  serious  health  condition, 
asserting  that  “employees  will  be  unable 
to  determine  themselves  if  they  qualify 
for  FMLA  leave  and  will  be  unable  to 
challenge  the  employer’s  determination 
that  they  do  not  qualify  without  legal  or 
medical  assistance.”  Because  the 
Department  has  added  a  definition  of  • 
serious  health  condition  to  the  notice  of 
Employee  Rights  under  FMLA  that  must 
be  posted,  and  provided  to  all 
employees  at  hiring,  the  Department 
disagrees  with  the  National 
Partnership’s  assertion  that  removing 
this  same  information  from  the 
certification  form  will  impact  an 
employee’s  ability  to  determine  for 
themselves  if  they  qualify  for  FMLA 
leave.  Moreover,  the  Department 
believes  that  requiring  a  health  care 
provider  to  determine  which  definition 
of  serious  health  condition  is  applicable 
has  caused  considerable  confusion,  with 
employers  frequently  receiving 
certifications  with  multiple  and 
contradictory  boxes  checked,  or  with 
medical  facts  contained  in  the 
certification  that  are  inconsistent  with 
the  serious  health  condition  that  has 
been  checked.  Accordingly,  the  optional 
certification  forms  contained  in  the  final 
rule  do  not  include  boxes  to  indicate 
which  definition  of  serious  health 
condition  is  applicable.  As  the 
Department  stated  in  the  NPRM,  the 
health  care  provider  should  determine 
the  appropriate  relevant  medical  facts  to 
include  on  the  certification  and  the 
employer  should  determine  whether  the 
certification  is  complete  and  sufficient 
to  meet  the  regulatory  definition  of 
serious  health  condition.  73  FR  7915 
(Feb.  11,  2008). 

The  Illinois  Credit  Union  League  and 
Cummins  Inc.  objected  to  being  required 
to  include  on  the  certification  form  a 
statement  of  the  essential  functions  of 
the  position,  arguing  that  it  was  ufiduly 
burdensome  to  require  employers  to  set 
forth  the  essential  functions  of  the 
employee’s  position  or  to  provide  a  job 
description.  The  Equal  Employment 
Advisory  Council,  however,  supported 


the  requirement  that  the  health  care 
provider  provide  information  sufficient 
to  establish  the  employee  is  unable  to 
perform  one  or  more  of  the  essential 
functions  of  the  employee’s  job,  noting 
that  the  inability  to  perform  the 
essential  functions  of  the  job  due  to  a 
serious  health  condition  is  a  “threshold 
requirement”  that  is  “the  foundation  for 
this  type  of  FMLA  leave.”  See  also 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee. 
The  Illinois  Credit  Union  League 
requested  that  the  references  to 
employees’  job  duties  or  functions  in 
questions  6  and  7  be  standardized  to 
refer  to  “essential  functions.”  See  also 
Scott  R.  Macdonald  Esq. 

In  response  to  the  concern  of  some 
commenters,  the  final  rule  makes  clear 
in  §  825.123(b)  that  an  employer  may, 
but  is  not  required  to,  provide  a  list  of 
essential  functions  when  it  requires  a 
medical  certification.  The  Department 
believes  it  is  in  the  best  interests  of  both 
employers  and  employees  when  such 
information  is  provided  by  the  employer 
at  the  time  it  requests  medical 
certification,  so  that  the  health  care 
provider  may  assess  the  employee’s 
ability  to  perform  his  or  her  job  based 
on  the  most  complete  description  of  the 
employee’s  duties.  The  Department 
recognizes,  however,  that  the  FMLA 
imposes  no  legal  obligation  on 
employers  to  create  or  maintain  written 
job  descriptions  or  a  list  of  essential 
functions  for  each  position. 

Accordingly,  the  final  form  WH-380E 
has  been  revised  to  make  clear  that,  in 
those  cases  in  which  the  employer 
chooses  not  to  include  information  on 
the  certification  form  identifying  the 
employee’s  essential  functions,  the 
health  care  provider  may  assess  the 
employee’s  ability  to  perform  his  or  her 
job  based  on  the  employee’s  own 
description  of  his  or  her  job  functions. 
For  this  same  reason,  and  because  the 
determination  of  whether  a  particular 
job  duty  is  an  “essential  function”  as 
that  term  is  used  for  purposes  of  the 
FMLA  is  a  legal,  not  a  medical, 
conclusion,  the  final  form  WH-380E 
also  retains  the  references  to  an 
employee’s  “functions”  in  questions  6 
and  7. 

The  Department  notes  that  an 
employer  may  use  the  procedures  set 
forth  in  §  825.307  to  clarify  a 
certification  that  does  not  clearly 
specify  that  an  employee  is  unable  to 
perform  one  or  more  essential  functions 
of  the  position.  For  example,  if  a 
certification  specifies  only  that  an 
employee  is  unable  to  lift  heavy  items, 
an  employer  may  clarify  with  the  health 
care  provider  whether  the  employee  can 
perform  the  essential  function  of  his  or 


her  job  of  lifting  20  pounds.  In  order  to 
minimize  the  need  for  such 
clarifications,  the  Department  strongly 
encourages  employers  to  provide  a  list 
of  essential  functions  when  it  requests 
medical  certification. 

Several  commenters  objected  to  the 
wording  of  que,stion  3,  which  asks  the 
health  care  provider  to  describe  the 
relevant  medical  facts,  arguing  that  as 
wijrded  in  the  proposed  form  health 
care  providers  would  not  be  aware  that 
the  medical  facts  listed,  including 
diagnosis,  were  not  mandatory.  See,  e.g., 
National  Partnership  for  Women  & 
Families;  Communications  Workers  of 
America;  Coalition  of  Labor  Union 
Women;  Texas  Classroom  Teachers 
Association;  Academic  Pediatric 
Association,  et  al.  Other  commenters 
requested,  as  they  had  in  response  to 
proposed  §  825.306(a),  that  the 
provision  of  a  diagnosis  and  the  other 
listed  medical  facts  be  made  mandatory 
on  the  medical  certification  form.  See, 
e.g..  Society  for  Human  Resource 
Management;  National  Coalition  to 
Protect  Family  Leave;  American 
Foundry  Society;  Independent  Bakers 
Association;  National  Newspaper 
Association;  Illinois  Credit  Union 
League.  The  National  Business  Group 
on  Health  and  Hewitt  Associates 
suggested  that  including  the  list  of 
conditions  set  forth  in  current 
§  825.114(c),  which  are  ordinarily  not 
serious  health  conditions,  would 
provide  useful  guidance  to  health  care 
practitioners  in  completing  the  medical 
certification  form.  As  discussed  above 
regarding  proposed  §  825.306(a)(3),  the 
determination  of  what  medical  facts  are 
appropriate  for  inclusion  on  the 
certification  form  is  within  the 
discretion  of  the  health  care  provider 
and  will  vary  depending  on  the  nature 
of  the  condition  for  which  leave  is 
sought.  The  Department  has  revised  the 
certification  form  to  clearly  indicate  that 
the  medical  facts  listed  are  merely 
examples  and  are  not  required  in  all 
cases.  The  Department  does  not  believe 
that  it  is  necessary  to  include  the  list  of 
conditions  set  forth  in  final  §  825.113(d) 
(current  §  825.114(c))  on  the 
certification  forms;  the  health  care 
provider  will  determine  the  medical 
facts  relating  to  the  employee’s  or  family 
member’s  health  condition,  and  where 
those  medical  facts  meet  one  of  the 
definitions  of  serious  health  condition 
the  employee’s  need  for  leave  will  be 
FMLA-protected  regardless  of  whether 
the  condition  is  one  of  those  listed. 

Vercruysse  Murray  &  Calzone 
objected  to  the  statement  in  the  form’s 
instructions  to  the  employee  that  failure 
to  provide  the  requested  information 
“may  result  in  a  denial”  of  FMLA  leave. 
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arguing  that  failure  to  provide  such 
information  will  always  result  in  such  a 
denial  and  the  instructions  should  so 
indicate.  See  also  Hewitt  Associates. 

The  Department  believes  that  this 
instruction  is  correct.  Employers  are  not 
required  to  request  medical  certification 
and  in  appropriate  circumstances  may 
protect  leave  under  the  FMLA  despite 
the  employee’s  failure  to  return  the 
certification  form. 

Several  commenters  also  objected  to 
the  instructions  to  the  health  care 
provider  in  section  III  of  the  proposed 
form,  arguing  that  instead  of  indicating 
that  the  terms  “lifetime,”  “unknown,” 
or  “indeterminate”  “may  not  be 
sufficient  to  determine  FMLA 
coverage,”  the  instructions  should  state 
clearly  that  such  terms  are  not  sufficient 
to  support  a  request  for  FMLA-protected 
leave.  See,  e.g.,  Society  for  Human 
Resource  Management:  National 
Coalition  to  Protect  Family  Leave; 
American  Foundry  Society:  Hewitt 
Associates;  National  Newspaper 
Association:  Spencer  Fane  Britt  & 
Browne.  But  see  National  Partnership 
for  Women  &  F'amilies  (“We  are 
concerned  that  this  instruction,  coupled 
with  the  proposed  direct  contact 
between  the  employer  and  employee’s 
health  care  provider  could  lead  to 
employer  representatives  demanding 
that  health  care  providers  give  more 
definite  answers  when  they  cannot.”); 
Communications  Workers  of  America. 
The  Academic  Pediatric  Association  et 
al.  argued  that  “lifetime,”  “unknown,” 
and  “indeterminate”  may  be  medically 
appropriate  answers  for  some 
conditions  and  that  the  “lack  of  medical 
certainty  should  not  supply  a  de  facto 
reason  for  denying  FMLA  leave.”  The 
Department  believes  that  the 
instructions  are  correct  as  proposed. 
While  terms  such  as  “lifetime,” 
“unknown,”  or  “indeterminate”  will 
not  be  sufficient  where  more  specific 
estimates  are  possible,  there  will  be 
situations  in  which  such  terms  are  an 
appropriate  response  reflecting  the 
health  care  provider’s  best  medical 
judgment  and  will  therefore  be 
sufficient. 

Finally,  several  commenters 
addressed  the  Department’s  discussion 
of  the  Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  and  the 
HIPAA  Privacy  Rule.  The  National 
Coalition  to  Protect  Family  Leave  and 
the  Equal  Employment  Advisory 
Council  agreed  with  the  Department’s 
observation  that  the  HIPAA  Privacy 
Rule  sets  the  standard  for  the  protection 
of  employee  medical  information.  See 
also  U.S.  Postal  Service;  American 
Health  Care  Association;  Society  for 
Human  Resource  Management;  Retail 


Indu.stry  Leaders  Association. 
Infinisource,  Inc.,  concurred,  stating 
that  “DOL  correctly  recognized  with  the 
advent  of  HIPAA  since  the  FMLA 
regulations  were  last  finalized,  a 
framework  already  exists  for  ensuring 
privacy.”  Commenters  representing 
employees,  however,  objected  that  the 
HIPAA  Privacy  Rule  does  not  provide 
sufficient  protection  for  employee 
medical  privacy.  See,  e.g.,  AFL-CIO; 
National  Treasury  Employees  Union; 
National  Association  of  Letter  Carriers: 
National  Postal  Mail  Handlers  Union. 

As  the  Department  explained  in  the 
NPRM,  the  HIPAA  Privacy  Rule  governs 
disclosures  of  medical  information  to 
employers  or  their  representatives  by 
employees’  health  care  providers  that 
are  HIPAA-covered  entities  and  sets  a 
far  higher  standard  for  protection  of  - 
employee  medical  information  than  the 
current  FMLA  regulations.  The  impact 
of  HIPAA  is  discussed  further  in 
§  825.307  as  it  relates  to  the  process  of 
clarification  and  authentication  of 
medical  certifications. 

Section  825.307  (Authentication  and 
Clarification  of  Medical  Certification  for 
Leave  Taken  Because  of  an  Employee’s 
Own  Serious  Health  Condition  or  the 
Serious  Health  Condition  of  a  Family 
Member) 

Current  §  825.307  addresses  the 
employer’s  ability  to  clarify  or 
authenticate  a  complete  and  sufficient 
FMLA  certification.  Current  §  825.307(a) 
permits  an  employer,  with  the 
employee’s  permission,  to  have  its  own 
health  care  provider  contact  the 
employee’s  health  care  provider  in  order 
to  clarify  or  authenticate  a  FMLA 
certification.  Proposed  §  825.307(a) 
defined  “authentication”  and 
“clarification,”  clarifying  that 
“authentication”  involves  providing  the 
health  care  provider  with  a  copy  of  the 
certification  and  requesting  verification 
that  the  information  on  the  form  was 
completed  and/or  authorized  by  the 
provider;  no  additional  medical 
information  may  be  requested  and  the 
employee’s  permission  is  not  required. 

In  contrast,  “clarification”  involves 
contacting  the  employee’s  health  care 
provider  in  order  to  understand  the 
handwriting  on  the  medical  certification 
or  to  understand  the  meaning  of  a 
response:  no  additional  information 
beyond  that  included  in  the  certification 
form  may  be  requested  and  any  contact 
with  the  employee’s  health  care 
provider  must  comply  with  the 
requirements  of  the  HIPAA  Privacy 
Rule.  The  NPRM  removed  the 
requirement  that  the  employer  utilize  a 
health  care  provider  to  make  the  contact 
with  the  employee’s  health  care 


provider,  and  the  requirement  that  the 
employee  consent  to  the  contact. 
Proposed  §  825.307(a)  required  that 
prior  to  any  contact  with  the  employee’s 
health  care  provider  for  purposes  of 
clarification  or  authentication  of  the 
FMLA  certification,  the  employee  must 
first  be  given  an  opportunity  to  cure  any 
deficiencies  in  the  certification  pursuant 
to  the  procedures  set  forth  in 
§  825.305(c).  The  proposed  rule  also 
made  clear  that  the  employee  is  not 
obligated  to  permit  his  or  her  health 
care  provider  to  communicate  with  the 
employer,  but  that  if  such  contact  is  not 
permitted  and  the  employee  does  not 
otherwise  clarify  the  certification,  the 
employer  may  deny  the  taking  of  FMLA 
leave.  Proposed  §  825.307(b) 
consolidated  language  from  current 
§  825.307(a)(2)  and  (b)  setting  forth  the 
requirements  for  an  employer  to  obtain 
a  second  opinion,  and  added  language 
requiring  the  employee  or  the 
employee’s  family  member  to  authorize 
his  or  her  health  care  provider  to  release 
relevant  medical  information  pertaining 
to  the  serious  health  condition  at  issue 
if  such  information  is  requested  by  the 
second  opinion  health  care  provider. 
Proposed  §  825.307(c)  added  the  same 
requirement  to  provide  relevant  medical 
information  if  requested  by  the  third 
opinion  health  care  provider.  Proposed 
§  825.307(d)  increased  the  number  of 
days  the  employer  has  to  provide  an 
employee  with  a  requested  copy  of  a 
second  or  third  opinion  from  two  to  five 
business  days.  The  NPRM  proposed  no 
changes  to  current  §  825.307(e)  and  (f), 
involving  travel  expenses  for  second 
and  third  opinions  and  certifications  by 
foreign  health  care  providers, 
respectively.  The  Department  did  note 
in  the  preamble,  however,  that  it  was 
aware  of  significant  concerns  regarding 
foreign  medical  certifications  and  asked 
for  comment  as  to  what  changes  w'ould 
allow  for  better  authentication  of  such 
certifications. 

The  final  rule  makes  three  changes  to 
proposed  §  825.307.  First,  in  response  to 
many  comments  from  employee  groups 
and  individual  employees  expressing 
concern  for  employee  medical  privacy, 

§  825.307(a)  of  the  final  rule  modifies 
the  process  by  which  an  employer  may 
contact  an  employee’s  health  care 
provider  to  clarify  who  may  contact  the 
employee’s  health  care  provider  and  to 
ensure  that  the  employee’s  direct 
supervisor  is  not  the  point  of  contact. 
The  final  rule  also  revises  the  reference 
to  the  HIPAA  Privacy  Rule  in  this 
section  to  make  clear  that  its 
requirements  must  be  satisfied 
whenever  individually-identifiable 
health  information  of  an  employee  is 
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shared  with  an  employer  by  a  HJPAA- 
covered  health  care  provider.  Second, 

§  825.307(fl  has  been  modified  to 
require  employees  to  provide,  upon 
request  by  the  employer,  a  translation  of 
FMLA  certifications  that  are  completed 
by  foreign  medical  providers  in 
languages  other  than  English.  In 
addition,  the  title  of  §  825.307  is 
modified  in  the  final  rule  to  clarify  that 
this  section  does  not  apply  to  the 
military  family  leave  provisions. 

The  Department’s  propo.sal  to  allow 
direct  contact  (i.e.,  without  the  use  of  a 
health  care  provider)  between 
employers  and  employees’  health  care 
providers  resulted  in  a  significant 
number  of  comments  to  the  NPRM. 
Employees  and  their  representatives 
expressed  both  generalized  concerns 
arising  from  the  removal  of  the 
requirement  of  employee  consent,  and 
specific  concerns  regarding  the 
possibility  of  direct  supervisors  being 
made  aware  of  sensitive  medical 
information.  Employers  and  their 
representatives  expressed  overwhelming 
support  for  the  proposal,  arguing  that  it 
would  streamline  the  certification 
process  and  decrease  administrative 
costs. 

While  most  of  the  comments  focused 
on  the  clarification  process,  several 
commenters  representing  employers 
specifically  supported  the  Department’s 
proposal  regarding  authentication  of 
FMLA  certifications.  These  commenters 
noted  that  the  current  regulation’s 
requirement  of  employee  consent  for 
authentication  of  a  FMLA  certification 
is  problematic  because  the  purpose  of 
authenticating  a  certification  is  to 
ensure  that  fraud  has  not  been 
committed.  Consent  is  unlikely  in  such 
situations  and  defeats  the  purpose.  See, 
e.g.,  AT&T;  International  Public 
Management  Association  for  Human 
Resources;  HR  Policy  Association; 
National  Small  Business  Association; 
National  Association  of  Manufacturers; 
the  Chamber;  Equal  Employment 
Advisory  Council.  The  National 
Association  of  Letter  Carriers,  however, 
argued  that  if  such  direct  contact 
between  tbe  employer  and  the 
employee’s  health  care  provider  is 
necessary  to  ensure  the  authenticity  of 
a  certification,  the  employer  should  be 
required  to  make  such  contact  only  in 
writing  in  order  to  ensure  that 
additional  medical  information  is  not 
disclosed.  The  American  Civil  Liberties 
Union  specifically  objected  to  removing 
the  requirement  of  employee  consent  in 
order  for  an  employer  to  authenticate  a 
FMLA  certification.  See  also  National 
Treasury  Employees  Union;  AFL-CIO. 
The  Department  declines  to  require  that 
the  authentication  process  be  limited  to 


a  written  process.  The  Department  has 
modified  the  final  rule  to  make  clear 
that,  to  the  extent  that  authentication 
requires  a  HIPAA-covered  health  care 
provider  to  share  individually- 
identifiable  health  information  with  an 
employer,  the  HIPAA  Privacy  Rule  will 
require  a  valid  HIPAA  authorization. 

Regarding  the  clarification  process, 
the  Department  received  a  significant 
number  of  comments,  many  coming 
from  individual  employees,  opposing 
the  Department’s  proposal  to  allow 
employers  to  contact  an  employee’s 
health  care  provider  for  purposes  of 
clarifying  a  certification  without  the 
employee’s  permission  and  without 
using  a  health  care  provider  to  make  the 
contact.  See,  e.g.,  Richard  Baerlocher; 
Theodore  Rabinowitz;  Kenneth  Kelble; 
Robin  Arnold;  Donna  Long;  Bab  Gunter; 
Sarah  Blackman;  Susan  Fuchs.  Many 
commenters  representing  employees 
were  particularly  concerned  that  th'e 
proposed  rule  would  allow  an 
employee’s  direct  supervisor  to  contact 
the  employee’s  health  care  provider. 

See,  e.g..  National  Postal  Mail  Handler’s 
Union;  Legal  Aid  Society — Employment 
Law  Center;  National  Association  of 
Letter  Carriers.  The  Service  Employees 
International  Union  argued  that  the 
prospect  of  a  direct  supervisor 
contacting  a  health  care  provider 
“would  deter  valid  requests  for  leave 
from  employees  who  resent  this 
invasion  of  their  own  and  their  family 
member’s  privacy.”  See  also  National 
Employment  Lawyers  Association; 
Women  Employed.  The  National 
Partnership  for  Women  &  Families 
noted  that  under  the  proposed 
regulation  there  was  nothing  to  prevent 
an  employer  from  utilizing  the 
employee’s  supervisor,  or  even  a 
coworker,  to  clarify  a  FMLA 
certification.  See  also  Women 
Employed;  Family  Caregiver  Alliance; 
American  Association  of  University 
Women. 

Commenters  also  objected  to  allowing 
individuals  without  medical  training  to 
contact  an  employee’s  health  care 
provider.  See,  e.g..  National  Postal  Mail 
Handlers  Union;  Association  of 
Professional  Flight  Attendants;  Women 
Employed;  National  Association  of 
Letter  Carriers;  PathWaysPA.  The  AFL- 
CIO  argued  that  the  employee 
protections  afforded  by  requiring 
provider-to-provider  contact  far 
outweigh  any  expense  or  delay  incurred 
as  a  result  of  such  requirement.  The 
Communications  Workers  of  America 
argued  that  allowing  employer 
representatives  who  lack  medical 
training  to  contact  employee  health  care 
providers  would  significantly  increase 
the  burden  on  the  healthcare  system. 


Several  commenters  representing 
employees  expressed  concern  that  once 
employers  were  allowed  to  make 
contact  with  an  employee’s  health  care 
provider  without  having  to  use  the 
employer’s  own  health  care  provider, 
there  would  be  no  way  to  ensure  that 
employers  limited  themselves  to 
requesting  clarification  of  the 
certification  and  did  not  request 
additional  medical  information.  See, 
e.g..  National  Association  of  Letter 
Carriers;  Family  Caregiver  Alliance; 
American  Civil  Liberties  Union; 
American  Association  of  University 
Women.  The  National  Postal  Mail 
Handlers  Union  argued  that  the 
appropriate  mechanism  for  an  employer 
to  gather  additional  information 
regarding  an  employee’s  medical 
condition  is  the  second  opinion  process, 
not  direct  contact  with  the  employee’s 
health  care  provider.  See  also  Service 
Employees  International  Union; 
Communications  Workers  of  America. 

Finally,  commenters  representing 
employees  also  argued  that  the 
requirement  in  current  §  825.307(a)  that 
the  employee  consent  to  any  contact 
with  his  or  her  health  care  provider 
provides  greater  protection  for  employee 
medical  privacy  than  does  requiring 
employers  to  comply  with  the  HIPAA 
Privacy  Rule.  The  AFL-CIO,  for 
example,  argued  that  the  HIPAA  Privacy 
Rule’s  protections  are  insufficient 
because  they  do  not  provide  a  remedy 
against  employers  for  the  unauthorized 
disclosure  of  protected  health 
information.  See  also  Air  Line  Pilots 
Association.  The  National  Treasury 
Employees  Union  and  the  National 
Association  of  Letter  Carriers  both 
argued  that  the  current  FMLA 
regulations  provide  greater  protection 
for  employee  medical  information  than 
does  HIPAA.  The  National  Postal  Mail 
Handlers  Union  argued  that  if  the 
Department  included  proposed 
§  825.307(a)  in  the  final  rule  despite 
employee  objections,  it  should  make 
clear  that  a  HlPAA-compliant 
authorization  for  employer  contact 
could  be  narrowly  limited  to  cover  only 
the  information  included  in  the  FMLA 
certification  form.  See  also  Association 
of  Professional  Flight  Attendants. 

Commenters  representing  employers 
overwhelmingly  supported  the 
proposed  changes  to  the  clarification 
process.  See,  e.g.,  Infinisource,  Inc.; 
AT&T;  Society  for  Human  Resource 
Management;  Association  of  Corporate 
Counsel’s  Employment  and  Labor  Law 
Committee;  National  Coalition  to  Protect 
Family  Leave;  National  Association  of 
Manufacturers.  The  Chamber  described 
the  proposal  to  permit  contact  between 
tbe  employer  without  the  use  of  a  health 
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care  provider  representing  the  employer 
and  the  employee’s  health  care  provider 
as  “among  the  most  impactful  changes 
proposed”  in  the  NPRM  and  assured 
that  “employers  are  mindful  of  the 
sensitive  nature  of  the  information 
involved  and  consider  this  additional 
privilege  extremely  limited  *  *  *  [they] 
do  not  view  this  as  permission  to  go  on 
a  ‘fishing  expedition’  and  delve  further 
into  an  employee’s  private  affairs  than 
necessary  to  evaluate  the  request  for 
leave.”  The  Equal  Employment 
Advisory  Council  asserted  that  allowing 
human  resources  professionals  to 
contact  the  employee’s  health  care 
provider  would  allow  the  necessary 
information  to  he  obtained  more 
efficiently  because  the  individual 
making  the  contact  would  be  familiar 
with  both  the  FMLA’s  requirements  and 
the  employee’s  job  functions.  The 
National  Newspapers  Association  noted 
that  allowing  direct  employer  contact 
with  the  employee’s  health  care 
provider  was  a  “significant 
improvement”  for  small  businesses  that 
do  not  have  health  care  providers  on 
staff.  See  also  National  Federation  of 
Independent  Business.  The  Society  for 
Human  Resource  Management  and  the 
National  Coalition  to  Protect  Family 
Leave  urged  the  Department  to  clarify  in 
the  final  rule  that  employees  may 
choose  to  authorize  their  employers  to 
contact  their  health  care  providers  at  the 
outset  of  the  clarification  process,  and 
are  not  required  to  first  seek  to  cure  the 
certification  themselves  pursuant  to 
§  825.305(c).  Finally,  numerous 
employers  and  employer  representatives 
commented  that  the  HIPAA  Privacy 
Rule  has  supplanted  the  consent 
requirement  of  the  current  regulation 
and  sets  the  appropriate  standard  for 
guaranteeing  employee  medical  privacy. 
See,  e.g..  National  Coalition  to  Protect 
Family  Leave;  Equal  Employment 
Advisory  Council;  American  Health 
Care  Association;  Society  for  Human 
Resource  Management;  Retail  Industry 
Leaders  Association.  For  example,  the 
U.S.  Postal  Service  stated  that  “HIPAA 
restriction.4  will  continue  to  protect 
unwarranted  disclosures  but  at  the  same 
time,  employers  will  be  able  to  process 
FMLA  requests  more  expeditiously 
when  allowed  direct  access  to  a 
provider.” 

The  Department  understands  the 
concerns  expressed  by  employees  and 
their  representatives  that  the  proposed 
regulation  did  not  prohibit  an 
employee’s  direct  supervisor  from 
contacting  the  employee’s  health  care 
provider.  The  Department  agrees  that 
employers  should  not  be  able  to  use  the 
employee’s  direct  supervisor  to  contact 


an  employee’s  health  care  provider. 
Accordingly,  §  825.307(a)  of  the  final 
rule  specifies  that  the  employer 
representative  contacting  the 
employee’s  health  care  provider  must  be 
either  a  health  care  practitioner,  a 
human  resources  professional,  a  leave 
administrator,  or  a  management  official, 
but  in  no  case  may  the  employer 
representative  be  the  employee’s  direct 
supervisor.  The  Department  recognizes 
that  many  employers  utilize  third  party 
providers  to  manage  all  or  part  of  their 
leave  administration;  such  third  party 
providers  may  be  used  for  the  purposes 
of  authenticating  or  clarifying  FMLA 
certifications.  The  Department  declines, 
however,  to  restrict  employers  to 
utilizing  only  health  care  providers  for 
purposes  of  authenticating  or  clarifying 
an  employee’s  FMLA  certification.  As  is 
the  case  under  the  existing  process  set 
forth  in  current  §  825.307(a),  the  final 
rule  restricts  the  employer  to  contacting 
the  health  care  provider  for  the  purpose 
of  understanding  the  handwriting  on  the 
medical  certification  or  the  meaning  of 
a  response.  In  light  of  the  fact  that  an 
employer  may  make  similar,  or  even 
more  detailed,  inquiries  without 
utilizing  a.  health  care  provider  when 
determining  an  employee’s  eligibility 
for  other  related  benefits,  the 
Department  does  not  believe  that 
employers  should  be  sb  constrained 
under  the  FMLA.  For  example,  the 
Department  notes  that  employers  are  not 
constrained  by  any  such  restriction 
under  the  Americans  with  Disabilities 
Act,  as  amended,  and,  in  fact, 
commonly  utilize  human  resources 
professionals  or  other  management 
officials  to  communicate  with 
employees’  health  care  providers  when 
appropriate  under  that  Act.  The 
Department  encourages  employers  to 
continue  to  utilize  health  care 
practitioners  when  contacting  an 
employee’s  health  care  provider  to 
clarify  FMLA  certifications  wherever 
possible,  but  §  825.307(a)  of  the  final 
rule  permits  employers  to  use  other 
appropriate  representatives  in  order  to 
.streamline  the  authentication  and 
clarification  process,  speed  the 
determination  of  whether  an  employee’s 
leave  is  FMLA-protected  and  reduce  the 
associated  administrative  costs. 

The  final  rule  also  maintains  the 
requirement  from  the  proposal  that 
communication  between  employers  and 
employees’  HIPAA-covered  health  care 
providers  for  purposes  of  clarification  of 
FMLA  certifications  comply  with  the 
requirements  of  the  HIPAA  Privacy  Rule 
and  clarifies  that  the  requirements  of  the 
HIPAA  Privacy  Rule  must  be  satisfied 
whenever  individually-identifiable 


health  information  of  an  employee  is 
shared  with  an  employer  by  a  HIPAA- 
covered  health  care  provider.  As  the 
Department  noted  in  the  NPRM,  the 
HIPAA  Privacy  Rule  provides  far  more 
protection  for  employee  medical 
information  than  current  §  825.307(a). 
For  example,  although  the  current 
regulation  requires  an  employee’s 
permission  for  an  employer  to  contact 
the  employee’s  HIPAA-covered  health 
care  provider,  it  does  not  dictate  the 
form  such  permission  may  take.  Under 
the  current  regulation,  employees  could 
verbally  consent  to  such  contact.  In 
contrast,  in  order  for  a  health  care 
provider  that  is  a  HIPAA-covered  entity 
to  share  employee  health  information 
with  an  employer,  the  authorization 
must  be  valid  under  the  HIPAA  Privacy 
Rule,  which  requires  that  the 
authorization  must  be  a  written 
document  containing  the  name  of  the 
health  care  provider,  a  description  of 
the  information  to  be  disclosed,  the 
name  or  specific  identification  of  the 
person  to  whom  the  disclosure  may  be 
made,  a  description  of  the  purpose  of 
the  requested  disclosure,  an  expiration 
date  or  event  for  the  authorization,  and 
a  signature  of  the  individual  making  the 
authorization.  45  CFR  164.508(c)(1).  In 
addition,  three  required  statements 
regarding  the  revocation  of  the 
authorization,  the  conditioning  of 
treatment  or  payment,  and  the  potential" 
for  redisclosure  must  also  be  included 
as  provided  at  45  CFR  164.508(c)(2). 
Finally,  the  HIPAA  Privacy  Rule  at  45 
CFR  164.508(b)(3),  prohibits  a  HIPAA 
authorization  from  being  combined  with 
certain  other  documents. 

Hence,  the  HIPAA  authorization 
supplants  and  serves  the  same  purpose 
as  the  “with  the  employee’s 
permission”  standard  under  the  current 
FMLA  rule.  In  such  cases  employees 
will  be  made  aware  that  their  employers 
may  need  to  contact  the  employees’ 
HIPAA-covered  health  care  provider 
because  the  employee  will  have  to 
complete  a  HIPAA  authorization  form 
with  his  or  her  health  care  provider,  at 
which  point  in  time  employees  can 
choose  to  allow  the  authorization  or  not. 
If  the  employee  chooses  not  to  authorize 
such  contact  under  the  HIPAA  Privacy 
Rule,  he  or  she  has  the  same 
responsibilities  as  under  the  current 
FMLA  rule  to  provide  a  complete  and 
sufficient  medical  certification  form. 
Finally,  the  Department  notes  that 
because  employers  are  not  covered 
entities  under  HIPAA,  the  HIPAA 
Privacy  Rule  does  not  provide  a  remedy 
to  employees  for  employers’ 
dissemination  of  confidential  medical 
information.  However,  §  825.500(g)  of 
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both  the  current  and  final  rules  requires 
employers  to  maintain  medical 
certifications  created  for  purposes  of  the 
FMLA  as  confidential  medical  records 
in  sepenate  files  from  the  usual 
personnel  files. 

Finally,  the  Department  agrees  that 
employees  may  choose  to  forego  the 
opportunity  to  utilize  the  cure 
procedure  in  §  825.305(c)  if  they  wish 
their  employer  to  proceed  immediately 
with  curing  any  deficiencies  in  the 
certification  through  direct  contact  with 
their  health  care  provider.  The 
Department  does  not  believe  that  any 
change  is  necessary  in  the  proposed 
regulatory  language  in  this  regard, 
however,  as  the  regulation  requires  only 
that  the  employee  be  given  the 
opportunity  to  cure  any  deficiencies  in 
this  manner;  it  does  not  require  that  the 
employee  avail  himself  or  herself  of  that 
opportunity.  The  Department  also  does 
not  believe  that  any  change  is  necessary 
to  clarify  the  scope  of  information 
involved  in  the  clarification  process. 

The  final  rule  maintains  the  standard  set 
forth  in  current  §  825.307(a)  limiting  the 
scope  of  clarification  to  the  information 
set  forth  in  the  certification.  The 
Department’s  addition  of  a  definition  of 
the  term  “clarification”  is  not  intended 
to  broaden  the  type  or  amount  of 
information  an  employer  may  obtain  as 
part  of  the  existing  clarification  process. 

The  Department  received  comments 
from  several  employers  and  their 
representatives  regarding  the  proposal 
in  §  825.307(b)  and  (c)  to  require 
employees  or  their  family  members  to 
authorize  their  health  care  providers  to 
release  all  relevant  medical  information 
pertaining  to  the  serious  health 
condition  at  issue  if  requested  by  the 
provider  of  the  second  or  third  opinion 
in  order  to  render  a  sufficient  and 
complete  medical  opinion.  These 
commenters  universally  agreed  that  this 
proposal  would  enhance  the  second  and 
third  opinion  process.  See,  e.g.,  the 
Chamber;  Society  for  Human  Resource 
Management;  Equal  Employment 
Advisory  Council;  American  Foundry 
Society;  Domtar  Paper  Company; 
National  Business  Group  on  Health; 
National  Association  of  Manufacturers; 
AT&T.  The  U.S.  Postal  Service  argued 
that  both  the  employer  and  the 
employee  will  benefit  from  this 
proposal  because  the  second  or  third 
opinion  provider  will  be  better  able  to 
assess  the  employee’s  medical  condition 
and  may  also  be  able  to  rely  on  prior  test 
results  in  some  cases,  thus  sparing 
employees  unnecessary  additional 
medical  testing.  See  also  National 
Coalition  to  Protect  Family  Leave.  The 
Department  believes  that  it  is 
appropriate  to  require  employees  or 


their  family  members  to  make  such 
authorizations  in  this  context  because 
the  information  will  be  conveyed 
directly  to  the  second  or  third  opinion 
health  care  provider,  as  opposed  to 
being  provided  to  the  employer  as  is  the 
case  with  clarification.  While  the 
Department  received  very  few 
comments  on  the  proposal  in 
§  825.307(d)  to  increase  from  two  to  five 
business  days  unless  extenuating 
circumstances  prevent  such  action  the 
amount  of  time  employers  have  to 
provide  a  copy  of  a  second  or  third 
opinion  to  an  employee  who  requests 
one,  TOC  Management  Services  and 
Infinisource,  Inc.  specifically  supported 
this  proposal.  But  see  Richard 
Baerlocher  (urging  the  Department  to 
retain  the  current  two-day  time  frame). 
The  final  rule  adopts  §  825.307(b),  (c), 
and  (d)  as  proposed  without  any 
changes. 

Finally,  the  Department  received 
comments  from  several  employer 
representatives  regarding  FMLA 
Certifications  filled  out  by  foreign 
medical  care  providers.  The  Equal 
Employment  Advisory  Council  and 
others  suggested  that  employees  should 
be  expected  to  provide  an  English 
translation  of  a  medical  certification 
provided  in  another  language.  See  also 
National  School  Boards  Association; 
Vercruysse  Murray  &  Calzone.  The 
National  Coalition  to  Protect  Family 
Leave,  the  Society  for  Human  Resource 
Management,  and  the  American 
Foundry  Society  argued  that  employers 
should  be  automatically  entitled  to  get 
a  second  opinion  on  any  certification 
provided  by  a  foreign  health  care 
provider.  Spencer  Fane  Britt  &  Browne 
argued  an  employee  should  be  required 
to  have  his  or  her  own  health  care 
provider  in  the  United  States 
authenticate  and  verify  any  FMLA 
certification  completed  by  a  foreign 
health  care  provider. 

The  final  rule  modifies  §  825.307(f)  to 
require  that  employees  provide  a 
written  translation  of  any  certification 
by  a  foreign  health  or  provider  that  is 
completed  in  a  language  other  than 
English.  The  Department  believes  that 
in  most  situations  either  the  employee 
or  the  employee’s  family  member  will 
be  able  to  provide  the  written 
translation  and  such  a  translation  will 
satisfy  the  rule.  Therefore,  the 
Department  does  not  anticipate  that  this 
requirement  will  impose  a  significant 
burden  on  employees.  The  provision  of 
an  English  translation  of  the 
certification  will  facilitate  the 
employer’s  ability  to  determine  whether 
or  not  the  leave  is  FMLA  protected,  and 
whether  additional  clarification  or 
authentication  is  required.  The 


Department  recognizes  that  providing 
for  translation  of  certifications  by 
foreign  health  care  providers  does  not 
fully  address  all  of  the  concerns 
employers  have  regarding  such 
certifications.  The  Department  believes, 
however,  that  this  approach,  while 
limited,  recognizes  the  legitimate  need 
of  employees  to  take  FMLA  leave  to  care 
for  family  members  in  foreign  countries 
and  the  need  of  employers  to  be  able  to 
verify  that  such  leave  is  being 
appropriately  used. 

Section  825.308  (Recertifications  for 
Leave  Taken  Because  of  an  Employee’s 
Own  Serious  Health  Condition  or  the 
Serious  Health  Condition  of  a  Family 
Member) 

Current  §  825.308  of  the  regulations 
addresses  the  employer’s  ability  to  seek 
recertification  of  an  employee’s  medical 
condition.  Section  825.308(a)  of  the 
current  regulations  sets  forth  the  rule  for 
recertification  for  pregnancy,  chronic,  or 
.permanent/long-term  conditions  and 
generally  permits  recertification  no 
more  often  than  every  30  days  in 
connection  with  an  absence.  Current 
§  825.308(b)  states  that  where  a 
certification  specifies  a  minimum' 
duration  of  incapacity  of  more  than  30 
days,  or  specifies  a  minimum  period  of 
intermittent  or  reduced  schedule  leave, 
recertification  generally  may  not  be 
required  until  the  specified  minimum 
duration  has  passed.  Section  825.308(c) 
of  the  current  regulations  provides  that 
in  all  situations  not  covered  by 
§  825.308(a)  and  (b),  employers  may 
generally  request  recertification  every 
30  days.  Current  §  825.308(d)  requires 
employees  to  provide  recertification 
within  at  least  15  calendar  days  of  the 
employer’s  request,  unless  it  is  not 
practicable  to  do  so  despite  the 
employee’s  diligent,  good  faith  efforts. 
Current  §  825.308(e)  provides  that 
recertification  is  at  the  employee’s 
expense  and  that  no  second  or  third 
opinions  may  be  required  on 
recertification.  In  the  NPRM,  the 
Department  proposed  to  reorganize 
§  825.308  for  purposes  of  clarity. 
Proposed  §  825.308(a),  titled  “30-day 
rule,”  permitted  recertification  every  30 
days  in  connection  with  an  absence. 
Proposed  §  825.308(b),  titled  “More  than 
30  days,”  stated  the  rule  from  current 
§  825.308(b)  that  where  the  certification 
indicates  a  minimum  period  of 
incapacity  in  excess  of  30  days, 
recertification  generally  may  not  be 
required  until  the  minimum  duration 
has  passed  and  added  an  example  to 
clarify  the  application  of  this  rule.  The 
proposal  also  permitted  an  employer  to 
request  recertification  every  six  months 
in  connection  with  an  absence  in  all 
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cases.  Proposed  §  825.308(c),  titled 
“Less  than  30  days,”  explained  under 
what  circumstances  an  employer  could 
require  recertification  more  frequently 
than  every  30  days  and  provided 
examples  of  circumstances  that  might 
justify  requesting  more  frequent 
recertification.  Proposed  §825J308(d) 
was  unchanged  from  the  current 
regulations  other  than  the  addition  of 
the  title  “Timing.”  The  proposal 
contained  a  new  §  825, 308(e),  titled 
“Content,”  which  clarified  that  an 
employer  may  request  the  same 
information  on  recertification  as 
required  for  the  initial  certification  as 
set  forth  in  §  825.306,  and  the  employee 
has  the  same  obligation  to  cooperate  in 
providing  recertification  as  he  or  she 
does  in  providing  the  initial 
certification.  Proposed  §  825.308(e)  also 
clarified  that  employers  may  provide 
the  employee’s  health  care  provider 
with  a  record  of  the  employee’s  absence 
pattern  and  ask  whether  the  leave 
pattern  is  consistent  with  the 
employee’s  serious  health  condition. 
Current  §  825.308(e)  was  redesignated  as 
proposed  §  825.308(f)  without  any 
changes.  The  Department  requested 
comment,  however,  regarding  its 
decision  to  retain  the  current 
regulation’s  prohibition  against  second 
and  third  opinions  on  recertification. 
The  final  rule  adopts  §  825.308  as 
proposed,  with  minor  clarifications  in 
§  825.308(b)  as  discussed  below.  The 
title  is  also  modified  in  the  final  rule  to 
clarify  that  this  section  does  not  apply 
to  the  military  family  leave  provisions. 

The  NPRM  proposed  to  resolve 
uncertainty  under  current  §  825.308  as 
to  how  often  employers  could  seek 
recertification  of  chronic  conditions 
where  the  certification  indicates  that  the 
duration  of  the  condition  is  “lifetime.” 
Under  the  current  regulation,  it  is 
unclear  whether  such  certifications 
would  be  subject  to  recertification  every 
30  days  under  §  825.308(a)  because  the 
conditions  are  chronic,  or  whether  they 
would  never  be  subject  to  recertification 
under  §  825.308(b)(2)  because  the 
certification  indicated  a  need  for 
intermitteni'  leave  for  the  employee’s 
lifetime.  The  NPRM  clarified  that 
conditions  that  will  last  an  extended 
period  of  time,  including  conditions  for 
which  the  duration  is  indicated  as 
“lifetime,”  “indefinite,”  or  “unknown,” 
would  fall  under  proposed  §  825.308(b). 
Under  that  section,  employers  would 
not  be  able  to  seek  recertification  until 
the  minimum  duration  specified  in  the 
certification  had  passed,  but  would 
always  be  entitled  to  seek  recertification 
every  six  months  in  connection  with  an 
absence.  In  other  words,  if  the 


certification  specified  a  duration  of 
greater  than  six  months,  the  employer 
would  still  be  able  to  seek  recertification 
at  six-month  intervals.  (Where  the 
requirements  of  proposed  §  825.308(c) 
were  met,  recertification  would  also  be 
permitted  pursuant  to  that  section.)  The 
proposal  represented  a  change  in  the 
Department’s  position,  which  had 
previously  been  that  certifications 
indicating  an  “indefinite”  or 
“unknown”  duration  were  subject  to 
recertification  every  30  days.  See  Wage 
and  Hour  Opinion  Letter  FMLA2004-2- 
A  (May  25,  2004).  The  Department 
received  significant  comments  from 
both  employers  and  employees 
regarding  this  proposal.  By  and  large, 
the  comments  confirmed  the  confusion 
that  exists  in  this  area.  Despite  the 
Department’s  explanation  in  the  NPRM 
that  permitting  six-month  recertification 
of  long-term  or  permanent  health 
conditions  would  result  in  fewer 
recertifications  for  many  employees 
with  chronic  serious  health  conditions 
than  currently  permitted,  most 
employees  and  their  representatives 
interpreted  the  proposal  as  an  increase 
in  their  recertification  burden. 
Employers  and  their  representatives 
were  divided  as  to  whether  the 
Department’s  proposal  represented  an 
increase  or  a  diminution  in  their 
recertification  right. 

Most  employees  and  their 
representatives  opposed  the  proposal  in 
§  825.308(b)  to  permit  recertification 
every  six  months  for  long-term  or 
permanent  conditions,  viewing  it  as 
unnecessary  in  the  absence  of  some 
change  in  the  condition  and  as  imposing 
an  increased  burden  on  employees.  See, 
e.g.,  National  Postal  Mail  Handlers 
Union:  National  Federation  of  Federal 
Employees:  Academic  Pediatric 
Association  et  al.;  Association  of 
Professional  Flight  Attendants:  Diane 
North:  Mary  Freeman:  Gregory 
Sheffield,  Jr.  The  Communications 
Workers  of  America  suggested  that 
employees  with  chronic  serious  health 
conditions  should  not  be  required  to 
recertify  more  than  once  per  year.  See 
also  National  Partnership  for  Women  & 
Families.  The  American  Postal  Workers 
Union  suggested  that  recertification  of 
chronic  conditions  should  only  be 
permitted  where  circumstances  change 
or  new  information  justifies  the  request. 
The  Academic  Pediatric  Association  et 
al.  argued  that  requiring  recertification 
of  chronic  or  lifelong  conditions  “does 
not  serve  any  useful  purpose.”  The 
AFL-CIO,  however,  supported  the 
proposed  change  as  it  applies  to 
conditions  of  indefinite,  unknown,  or 
lifetime  duration,  but  opposed  six- 


month  recertification  for  conditions 
with  a  defined  duration  in  excess  of  six 
months  [e.g.,  for  a  condition  that  will 
last  nine  months).  In'  support  of  six- 
month  recertification  for  chronic  serious 
health  conditions,  the  AFL-CIO  argued 
that  “[r]ecertifications  on  a  30-day  basis 
for  long-term  conditions  are  not  only 
burdensome  to  employees  and  their 
health  care  providers,  but  are  highly 
unlikely  to  elicit  useful  information  for 
making  leave  decisions  under  the 
FMLA.” 

Many  commenters  representing 
employees  also  noted  that  recertification 
imposes  a  financial  burden  on 
employees  because  health  care 
providers  charge  for  the  additional 
medical  examination  and/or  paperwork 
associated  with  recertification.  See,  e.g.. 
Communications  W'orkers  of  America: 
Sargent  Shriver  National  Center  on 
Poverty  Law:  Association  of 
Professional  Flight  Attendants:  National 
Partnership  for  Women  &  Families: 
National  Postal  Mail  Handlers  Union. 
The  National  Partnership  for  Women  & 
Families  requested  that,  if  the 
Department  finalized  §825.308  as 
proposed,  it  make  clear  that  the  two 
visits  required  under  the  proposed 
definition  of  a  chronic  serious  health 
condition  in  §  825.115(c)(1)  could  be 
satisfied  by  the  six-month  visits  for 
recertification. 

Employers  and  their  representatives 
were  split  as  to  whether  the  six-month 
recertification  rule  was  an  improvement 
on  the  current  recertification  provision. 
Several  large  employers  and  employer 
associations  supported  permitting 
recertification  on  a  six-month  basis  for 
long-term  or  permanent  conditions.  See, 
e.g.,  AT&T:  the  Chamber:  Equal 
Employment  Advisory  Council: 

National  Association  of  Manufacturers: 
HR  Policy  Association:  WorldatWork: 
Manufacturers  Alliance:  TOC 
Management  Services.  The  U.S.  Postal 
Service  stated  that  the  six-month 
recertification  proposal  for  conditions  of 
unknown  or  permanent  duration 
“eliminates  the  ambiguity  that  had  been 
a  hallmark  of  the  recertification 
provisions  and  is  sorely  needed.”  The 
National  Business  Group  on  Health 
asserted  that  the  Department’s  proposal 
“will  help  to  alleviate  situations  where, 
under  current  rules,  doctors  can  provide 
multi-year  medical  certifications  for 
serious  health  conditions  that  may  no 
longer  be  present  after  some  months  or 
longer.”  The  Chamber  argued  that 
“requiring  more  frequent  certifications 
will  not  present  any  additional  hardship 
to  employees,  as  employees  with 
chronic  conditions  are  likely  to  be 
visiting  their  health  care  providers  at 
lease  twice  a  year  already.” 
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Other  commenters,  however,  argued 
that  30-day  recertification  for  chronic 
serious  health  conditions  would  be 
more  appropriate.  See,  e.g.. 

Metropolitan  Transportation  Authority 
(NY);  International  Public  Management 
Association  for  Human  Resources;  Ohio 
Department  of  Administrative  Services; 
City  of  Medford  (OR);  National 
Association  of  Wholesaler-Distributors; 
American  Foundry  Society.  The  Society 
for  Human  Resource  Management 
objected  that  the  proposal  would  require 
employers  to  permit  potential  misuse  of 
leave  to  continue  for  months  before 
being  able  to  obtain  a  recertification. 
Jackson  Lewis  suggested  that 
recertification  every  60  days  would  be 
more  appropriate.  The  Association  of 
Corporate  Counsel’s  Employment  and 
Labor  Law  Committee  suggested  that 
recertification  be  should  be  permitted 
every  three  months.  See  also  National 
School  Boards  Association.  The  law 
firm  of  Willcox  &  Savage  argued  that 
“[s]ix-month  recertifications  would  be 
entirely  inadequate  to  ensure  that 
intermittent  leave  is  used  for  qualified 
reasons  and  to  limit  misuse  of 
intermittent  leave.” 

The  law  firms  of  Spencer  Fane  Britt 
&  Browne  and  Vercruysse  Murray  & 
Calzone  expressed  confusion  as  to  the 
interaction  of  the  “[mjore  than  30  days” 
rule  and  the  “30-day  rule.”  Both  of 
these  commenters  asked  whether  the  30- 
day  recertification  rule  would  apply  to 
long-term  conditions  requiring  short 
periods  of  intermittent  leave.  They 
questioned  what  serious  health 
■conditions  would  be  covered  by 
§  825.308(a)  if  these  long-term  or 
permanent  conditions  were  instead 
covered  under  §  825.308(b).  These 
commenters  attributed  their  confusion 
to  the  use  of  the  phrase  “minimum 
period  of  incapacity”  in  proposed 
§  825.308(b),  and  questioned  whether 
the  Department  meant  the  duration  of 
“incapacity”  or  the  duration  of  the 
“condition.”  See  also  Equal 
Employment  Advisory  Council. 

Tne  Department  views  the  conflicting 
comments  it  received  regarding 
proposed  §  825.308(b)  as  indication  of 
the  need  to  further  clarify  the 
recertification  regulation.  The 
Department  agrees  that,  as  proposed  in 
the  NPRM,  it  was  unclear  whether 
§  825.308(b)  applied  to  permanent  or 
long-term  conditions  requiring  short 
periods  of  intermittent  leave  (j.e., 
chronic  conditions).  Accordingly,  final 
§  825.308(b)  is  modified  to  clarify  that 
the  rule  applies  to  conditions  where  the 
minimum  duration  of  the  condition,  as 
opposed  to  the  duration  of  the  period  of 
incapacity,  exceeds  30  days.  This  is  a 
clarification,  not  a  change  in  the 


Department’s  enforcement  position. 
Current  §  825.308(b)  has  two 
subsections,  the  first  of  which  addresses 
certifications  specifying  a  minimum 
period  of  incapacity  in  excess  of  30 
days,  and  the  second  of  which  addresses 
certifications  specifying  a  minimum 
period  during  which  intermittent  or 
reduced  schedule  leave  will  be  needed; 
in  both  situations  an  employer  may  not 
request  recertification  until  the 
minimum  period  specified  has  passed. 
Accordingly,  the  Department  has  always 
interpreted  the  current  regulation  as 
applying  to  those  situations  in  which 
the  certification  states  that  an  employee 
will  need  leave  due  to  a  serious  health 
condition  for  a  specified  period  in 
excess  of  30  days,  regardless  of  whether 
that  leave  is  taken  as  a  single 
continuous  block  or  on  an  intermittent 
basis.  The  final  rule  also  provides  an 
example  of  how  the  six-month 
recertification  provision  would  apply. 
Not  all  situations  will  fit  within  final 
§  825.308(b),'and,  as  the  final  rule 
makes  clear,  employers  are  entitled  to 
recertification  on  a  30-day  basis,  unless 
the  requirements  of  paragraphs  (b)  or  (c) 
are  met.  In  all  cases,  where  the  criteria 
of  §  825.308(c)  are  met,  employers  may 
seek  recertification  in  less  than  30  days. 

The  Department  declines  in  the  final 
rule  to  permit  recertification  of  long¬ 
term  or  permanent  conditions  more 
frequently  than  every  six  months  unless 
the  conditions  set  forth  in  §  825.308(c) 
are  met.  As  explained  in  the  NPRM,  the 
Department  is  concerned  about  the 
burden  frequent  recertifications  place 
on  employees  suffering  from  permanent 
or  long-term  serious  health  conditions. 
The  Department  believes  that  permitting 
recertification  on  a  six-month  basis 
represents  the  appropriate  balance 
between  the  employer’s  right  to  receive 
updated  medical  information  to  support 
the  need  for  FMLA  leave,  and  the 
employee’s  right  to  take  such  leave.  As 
noted  in  the  NPRM,  the  six-month 
period  for  recertification  generally 
coincides  with  the  requirement  of 
periodic  visits  of  twice  per  year  for 
treatment  in  the  definition  of  a  chronic 
serious  health  condition  in 
§  825.115(c)(1).  To  the  extent  that  an 
employee  visits  his  or  her  health  care 
provider  for  treatment  in  connection 
with  obtaining  a  recertification,  that 
visit  could  count  towards  satisfying  the 
periodic  treatment  criteria  for  a  chronic 
serious  health  condition  if  it  occurs 
every  six  months. 

The  Department  also  received  several 
comments  from  employer 
representatives  supporting  the 
Department’s  proposal  in  §  825.308(e)  to 
expressly  permit  employers  to  provide 
an  employee’s  health  care  provider  with 


information  regarding  the  employee’s 
absences  due  to  the  serious  health 
condition,  with  many  commenters 
indicating  that  this  change  would 
significantly  improve  their  ability  to 
administer  FMLA  leave.  See,  e.g.,  HR 
Policy  Association;  Pennsylvania 
Governor’s  Office  of  Administration; 
Southwest  Airlines;  American  Foundry 
Society;  Equal  Employment  Advisory 
Council.  The  AFL-CIO,  however, 
argued  that  proposed  §  825.308(e)  was 
an  unnecessary  addition  to  the 
regulations  as  the  Department  had 
already  taken  this  position  in  Wage  and 
Hour  Opinion  Letter  FMLA2004-2-A 
(May  25,  2004).  The  Department 
believes  it  is  appropriate  to  include  this 
language  in  the  regulatory  text  and 
therefore  the  final  rule  adopts 
§  825.308(e)  as  proposed. 

Finally,  the  National  Association  of 
Manufacturers  and  the  National 
Association  of  Wholesaler-Distributors, 
as  well  as  many  other  commenters, 
objected  to  the  Department’s  continued 
prohibition  in  proposed  §  825.308(f)  on 
second  and  third  opinions  on 
recertification.  See  also  Vercruysse 
Murray  &  Calzone;  TOC  Management 
Services;  Jackson  Lewis;  Metropolitan 
Transportation  Authority  (NY); 
Independent  Bakers  Association; 
Pennsylvania  Governor’s  Office  of 
Administration;  International  Public 
Management  Association  for  Human 
Resources;  City  of  Medford  (OR); 
American  Foundry  Society.  The 
National  Association  to  Protect  Family 
Leave  and  the  Society  for  Human 
Resource  Management  argued  that  the 
statute  does  not  prohibit  second  and 
third  opinions  on  recertification  and 
that  permitting  them  would  reduce  the 
number  of  second  and  third  opinions  on 
initial  certifications,  which  would 
benefit  both  employers  and  employees. 
The  Southern  Company  argued  that  the 
Department’s  proposal  to  permit 
employers  to  require  new  certifications 
of  ongoing  conditions  on  an  annual 
basis,  which  would  be  subject  to  second 
and  third  opinions,  was  not  sufficient  to 
allow  employers  to  effectively  manage 
employee  leave  and  that  employers 
should  therefore  be  permitted  to  seek 
second  and  third  opinions  on 
recertifications  as  well.  See  also  Berens 
&  Tate;  National  Coalition  to  Protect 
Family  Leave.  Spencer  Fane  Britt  & 
Browne  argued  that  employers  should 
be  entitled  to  get  a  second  opinion 
whenever  they  are  permitted  to  seek 
recertification  in  less  than  30  days 
under  §  825.308(c),  and  in  other 
situations  every  three  months. 

The  Department  declines  in  the  final 
rule  to  permit  second  or  third  opinions 
on  recertification.  As  discussed  above, 
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§  825.305(e)  of  the  final  rule  will  permit 
employers  to  require  a  new  certification 
on  an  annual  basis  for  conditions  lasting 
longer  than  a  single  leave  year,  and  such 
new  certifications  will  be  subject  to 
second  and  third  opinions.  The 
Department  believes  that  allowing 
employers  the  option  of  a  second  and 
third  opinion  once  per  leave  year  is  , 
sufficient  and  that  permitting  second 
and  third  opinions  on  recertifications 
would  impose  an  additional  burden  on 
employees  that  would  be 
disproportionate  to  any  benefit  to 
employers. 

Section  825.309  (Certification  for  Leave 
Taken  Because  of  a  Qualifying 
Exigency) 

Under  the  military  family  leave 
provisions  of  the  NDAA,  an  employer 
may  require  that  leave  taken  because  of 
a  qualifying  exigency  be  “supported  by 
a  certification  issued  at  such  time  and 
in  such  manner  as  the  Secretary  may  by 
regulation  prescribe.”  29  U.S.C.  2613(f). 
Because  the  NDAA  gives  the  Secretary 
of  Labor  the  authority  to  prescribe  a  new 
certification  requirement  for  FMLA 
leave  taken  because- of  a  qualifying 
exigency,  the  Department’s  NPRM 
included  a  discussion  of  a  number  of 
issues  related  to  the  Department’s 
implementation  of  a  certification 
requirement  for  qualifying  exigency 
leave.  The  Department  specifically 
sought  comment  on  the  type' of 
information  that  should  be  provided  in 
a  certification  related  to  qualifying 
exigency  leave  in  order  for  it  to  be 
considered  complete  and  sufficient.  The 
Department  expressed  an  initial  view 
that,  in  addition  to  providing 
confirmation  of  the  covered  military 
member’s  active  duty  or  call  to  active 
duty  status,  an  employee  could  be  asked 
to  provide  certification  that  an  absence 
is  due  to  a  qualifying  exigency.  The 
Department  sought  comment  on 
whether  an  employee  should  provide 
certification  of  the  qualifying  exigency 
by  statement  or  affidavit  or  by  another 
means.  The  Department  also  sought 
comment  on  whether  the  certification 
requirements  should  vary  depending  on 
the  nature  of  the  qualifying  exigency  for 
which  leave  is  being  taken. 

In  addition,  the  Department  asked  for 
comments  regarding  who  should  bear 
the  cost,  if  any,  of  obtaining 
certifications  related  to  leave  taken 
because  of  a  qualifying  exigency  and 
what  timing  requirements  should  be 
applied  to  such  certifications.  The 
Department  akso  asked  whether  an 
employer  should  be  permitted  to  clarify, 
authenticate,  or  validate  an  active  duty 
or  call  to  active  duty  certification  or  a 
certification  that  a  particular  event  is  a 


qualifying  exigency,  and  what 
limitations,  if  any,  should  be  imposed 
on  an  employer’s  ability  to  seek  such 
clarification,  authentication,  or 
validation.  Lastly,  the  Department 
sought  comment  on  whether  a 
recertification  process  should  be 
established  for  certifications  related  to 
leave  taken  because  of  a  qualifying 
exigency  and,  if  so,  how  that  process 
should  compare  to  the  recertification 
process  used  for  existing  FMLA  leave 
entitlements. 

While  the  Department  has  attempted 
to  mirror  the  existing  FMLA 
certification  process  wherever  possible 
for  qualifying  exigency  leave,  the 
unique  nature  of  this  leave  necessitates 
that  an  employee  provide  different 
information  in  order  to  confirm  the  need 
for  leave.  In  the  final  rule,  the 
certification  requirements  for  leave 
taken  because  of  a  qualifying  exigency 
are  set  forth  in  §  825.309.  Section 
825.309(a)  of  the  final  rule  establishes 
that  an  employer  may  require  that  the 
employee  provide  a  copy  of  the  covered 
military  member’s  active  duty  orders  or 
other  documentation  issued  by  the 
military  which  indicates  that  the 
covered  military  member  is  on  active 
duty  (or  has  been  notified  of  an 
impending  call  or  order  to  active  duty) 
in  support  of  a  contingency  operation, 
and  the  dates  of  the  covered  military 
member’s  active  duty  service.  Section 
825.309(b)  establishes  that  each  time 
leave  is  first  taken  for  one  of  the 
qualifying  exigencies  specified  in 
§  825.126,  an  employer  may  require  an 
employee  to  provide  a  certification  that 
sets  forth  certain  information.  Section 
825.309(c)  of  the  final  rule  describes  the 
optional  form  (Form  WH-384) 
developed  by  the  Department  for 
employees’  use  in  obtaining  certification 
that  meets  the  FMLA’s  certification 
requirements.  The  form  is  optional  for 
employers  and  reflects  the  certification 
requirements  established  in  §  825.309(b) 
so  that  it  is  easier  for  an  employee  to 
furnish  appropriate  information  to 
support  his  or  her  request  for  leave 
because  of  a  qualifying  exigency.  Form 
WH-384,  or  another  form  containing  the 
same  basic  information,  may  be  used  by 
the  employer;  however,  no  information 
may  be  required  beyond  that  specified 
in  this  section.  Section  825.309(d)  of  the 
final  rule  establishes  the  verification 
process  for  certifications. 

The  Department  received  many 
comments  that  agreed  that  it  is 
appropriate  to  require  a  copy  of  the 
covered  military  member’s  active  duty 
orders  or  some  other  form  of 
documentation  issued  by  the  military 
which  indicates  that  the  covered 
military  member  is  on  active  duty  (or 


has  been  notified  of  an  impending  call 
or  order  to  active  duty)  in  support  of  a 
contingency  operation  for  certification 
purposes.  See  National  Partnership  for 
Women  &  Families,  in  joint  comments 
with  the  National  Military  Family 
Association;  U.S.  Postal  Service; 
National  Coalition  to  Protect  Family 
Leave;  Society  for  Human  Resource 
Management;  Equal  Employment 
Advisory  Council;  Hewitt  Associates; 
AT&T;  South  Carolina,  Office  of  Human 
Resources;  Pennsylvania  Governor’s 
Office  of  Administration.  Hewitt 
Associates  also  suggested  that  “[ijf 
military  orders  are  not  readily  available, 
employers  should  permit  employees  to 
provide  secondary  documentation 
confirming  that  tbe  family  member  is  on 
active  military  duty.”  TOC  Management 
Services  went  further  to  suggest  that  the 
Department  “develop  a  ‘qualifying 
exigency  certification,’  to  he  completed 
by  the  military  servicemember’s 
commanding  officer  (or  other  authorized 
military  personnel).”  Senator  Dodd  and 
Representative  Woolsey  et  al.  suggested 
that  certification  should  “consist  of 
activation  orders  or  letters  from  a 
commanding  officer.” 

The  Department  agrees  with  the 
majority  of  commenters  that  a  complete 
and  sufficient  certification  for  purposes 
of  qualifying  exigency  leave  should 
include  a  copy  of  the  covered  military 
member’s  active  duty  orders.  The  orders 
will  confirm  that  the  covered  military 
member  is  on  active  duty  (or  has  been 
notified  of  an  impending  call  to  active 
duty)  in  support  of  a  contingency 
operation.  The  Department  also  believes 
that  it  is  appropriate  to  allow  an 
employee  to  provide  other 
documentation  issued  by  the  military  in 
order  to  establish  that  the  covered 
military  member  is  on  active  duty  or  has 
been  notified  of  an  impending  call  or 
order  to  active  duty  for  purposes  of 
qualifying  exigency  leave.  Accordingly, 

§  825.309(a)  provides  that  an  employer 
may  request,  as  part  of  a  complete  and 
sufficient  certification  to  support  a 
request  for  qualifying  exigency  leave,  a 
copy  of  the  covered  military  member’s 
active  duty  orders  or  other 
documentation  issued  hy  the  military 
which  indicates  that  the  covered 
military  member  is  on  active  duty  or 
call  to  active  duty  status  in  support  of 
a  contingency  operation,  and  the  dates 
of  the  covered  military  member’s  active 
duty  service.  In  addition,  to  alleviate  as 
much  of  the  burden  as  possible  on 
employees  using  this  new  leave 
entitlement,  this  provision  provides  that 
this  information  need  only  be  provided 
to  the  employer  the  first  time  an 
employee  requests  leave  because  of  a 
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qualifying  exigency  arising  out  of  a 
particular  active  duty  or  call  to  active 
duty  of  a  covered  military  member. 
While  additional  information  is 
required  to  provide  certification  for 
subsequent  requests  for  exigency  leave, 
an  employee  is  only  required  to  give  a 
copy  of  the  active  duty  orders  to  the 
employer  once.  A  copy  of  new  activ'e 
duty  orders  or  other  documentation 
issued  by  the  military  only  needs  to  be 
provided  to  the  employer  if  the  need  for 
leave  because  of  a  qualifying  exigency 
arises  out  of  a  different  active  duty  or 
call  to  active  duty  order  of  the  same  or 
a  different  covered  military  member. 

A  number  of  commenters  addressed 
whether  an  employer  should  be  able  to 
request  documentation  beyond  the 
covered  military  member’s  active  duty 
orders,  and  provided  suggestions  on  the 
types  information  an  employee  could  be 
required  to  provide.  Senator  Dodd  and 
Representative  Woolsey  et  al. 
commented  that  “a  simple  personal 
statement  *  *  *  stating  the  reason  for 
the  leave  and  that  the  leave  arises  from 
the  deployment  or  return  of  the 
servicemember”  is  sufficient.  The 
National  Partnership  for  Women  & 
Families,  in  joint  comments  with  the 
National  Military  Family  Association, 
suggested  that  notes  from  the  service 
provider  or  the  military  association 
should  be  sufficient,  such  as  a  note  from 
a  counselor  when  the  leave  is  needed  to 
attend  counseling.  The  National 
Coalition  to  Protect  Family  Leave 
recommended  that  an  employee  provide 
written  documentation  unless  there  are 
extraordinary  or  extenuating 
circumstances,  or  documentation  does 
not  exist,  and  that  such  documentation 
be  from  an  independent  source  if 
available;  a  statement  or  affidavit  should 
be  sufficient  only  if  there  is  no  other 
alternative  method  of  certification 
available.  The  Equal  Employment 
Advisory  Council  requested  that  an 
employee  provide  proof  of  the  need  for 
leave  and  sign  an  affidavit  declaring  the 
reason  for  taking  leave.  The  Chamber 
stated  that  an  employee  “should 
provide  the  employer  with  detailed 
information  about  the  reasons  for 
leave.”  TOC  Management  Services 
suggested  that  an  employee  be  required 
to  submit  a  statement  or  affidavit. 

Hewitt  Associates  noted  that: 

The  list  of  qualifying  exigencies  may  be  too 
broad  and  indefinite  to  create  a  form  that 
speaks  to  the  leave  reasons  themselves.  In 
addition,  in  many  cases,  there  may  not  be  a 
clear  third  party  like  a  physician,  teacher,  or 
department  able  to  certify  the  leave. 
Employers  that  are  concerned  with  abuse 
could  rely  upon  company  rules  prohibiting 
dishonesty,  misrepresentation,  and/or  the 
falsification  of  company  documents  and  a 


reminder  of  such  rules  and  policies  could  be 
included  on  the  form  itself. 

In  the  final  rule,  the  Department  seeks 
to  provide  an  appropriate  balance 
between  providing  employers  with  a 
reasonable  amount  of  information  to 
demonstrate  the  validity  of  the 
qualifying  exigency  and  ensuring  that 
employees  are  not  overburdened  with 
unnecessary  steps  that  do  not  enhance 
the  utility  of  the  certification.  For 
example,  the  Department  does  not 
believe  that  it  is  necessary  for  an 
employee  to  sign  an  affidavit  to  provide 
a  meaningful  certification.  Such  a 
requirement  would  place  a  burden  on 
employees  that  would  potentially  delay 
or  frustrate  their  ability  to  utilize 
qualifying  exigency  leave.  Most 
employers  have  policies  in  place  that 
prohibit  employees  from  providing  false 
information  and  enforcing  such  policies 
would  have  substantially  the  same  effect 
as  an  affidavit  in  deterring  abuse. 

Section  825.309(b)(l)-(5)  of  the  final 
rule  allows  an  employer  to  require  an 
employee  to  provide  a  reasonable 
amount  of  information  for  certification. 
Where  applicable,  this  information 
should  be  readily  available  to  the 
employee  and  should  not  impose  a 
significant  obstacle. 

Section  825.309(bKl)  requires  the 
employee  to  provide  a  signed  statement 
or  description  of  the  facts  regarding 
each  qualifying  exigency  for  which 
FMLA  leave  is  requested  and  stipulates 
that  such  facts  must  be  sufficient  to 
support  the  need  for  leave.  Where  an 
employee  needs  intermittent  leave  for  a 
particular  qualifying  exigency,  only  one 
certification  is  required  for  that 
qualifying  exigency.  For  example,  there 
are  many  types  of  qualifying  exigencies 
within  the  category  of  childcare  and 
school  activities.  Thus,  an  employee 
would  need  to  provide  one  certification 
for  enrolling  a  child  in  school,  and  a 
separate  certification  for  arranging  for 
alternative  childcare;  the  employee, 
however,  would  only  need  one 
certification  for  a  series  of  related 
parent-teacher  conferences.  The  final 
rule  also  provides  a  number  of  examples 
of  written  documents  that  could  support 
a  request  of  leave,  such  as  a  copy  of  a 
meeting  announcement  for 
informational  briefings  sponsored  by  the 
military,  a  document  confirming  an 
appointment  with  a  counselor  or  school 
official,  or  a  copy  of  a  bill  of  services  for 
the  handling  of  legal  or  financial  affairs. 
These  examples  illustrate  that, 
whenever  possible,  the  employee's 
statement  should  include  demonstrable 
information  that  relates  to  the  type  of 
leave  being  taken. 


Section  825.309(b)(2)  of  the  final  rule 
requires  the  inclusion  of  the 
approximate  date  on  which  the 
qualifying  exigency  commenced  or  will 
commence.  Section  825.309(b)(3) 
stipulates  that  if  an  employee  requests 
leave  because  of  a  qualifying  exigency 
for  a  single,  continuous  period  of  time, 
the  employee  should  provide  the 
beginning  and  end  dates  for  such 
absence.  If  an  employee  requests  leave 
because  of  a  qualifying  exigency  or^  an 
intermittent  or  reduced  schedule  basis, 

§  825.309(b)(4)  of  the  final  rule  requires 
an  estimate  of  the  frequency  and 
duration  of  the  qualifying  exigency. 
These  sections  will  not  always  apply  to 
every  kind  of  qualifying  exigency.  When 
applicable,  however,  all  three  of  these 
provisions  will  assist  employers  by 
providing  them  with  sufficient 
information  to  adequately  prepare  for 
the  employee’s  absence  in  connection 
with  qualifying  exigency  leave. 

Finally,  in  §  825.309(b)(5)  of  the  final 
rule,  the  Department  allows  the 
employer  to  require  the  inclusion  of 
appropriate  contact  information  when 
an  exigency  involves  meeting  with  a 
third  party.  In  addition  to  the  name, 
title,  organization,  address,  telephone 
number,  fax  number,  and  e-mail  address 
for  the  individual  or  entity  with  which 
the  employee  is  meeting,  the  contact 
information  can  also  include  a  brief 
description  of  the  purpose  of  the 
meeting.  Although  the  Department 
recognizes  that  not  every  qualifying 
exigency  involves  a  third  party,  for 
those  exigencies  where  a  third  party  is 
involved  such  detailed  information 
should  provide  meaningful  assurance 
and  validation  for  employers. 

The  Department  also  received  a  few 
comments  regarding  the  creation  of  a 
certification  form  to  be  used  by 
employees  and  employers.  Infinisource, 
Inc.  and  the  Equal  Employment 
Advisory  Council  suggested  that  the 
Department  provide  a  sample  qualifying 
exigency  certification  form. 

The  final  rule  provides  an  optional 
form  (Form  WH-384)  that  is  described 
in  §  825.309(c)  and  included  in 
Appendix  G  to  the  regulations.  The  form 
reflects  the  certification  requirements  so 
as  to  permit  an  employee  to  furnish 
appropriate  information  to  support  his 
or  her  request  for  leave  because  of  a 
qualifying  exigency.  This  optional  Form 
WH-384,  or  another  form  containing  the 
same  basic  information,  may  be  used  by 
the  employer.  The  final  rule  makes 
clear,  however,  that  no  information  may 
be  required  beyond  that  specified  in 
§  825.309  and  in  all  instances  the 
information  on  the  form  must  relate 
only  to  the  qualifying  exigency  for 
which  the  current  need  for  leave  exists. 
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The  Department  believes  Form  WH-384 
will  benefit  both  employees  and 
employers  by  providing  all  the 
certification  requirements  in  a  clear, 
easy  to  follow  format. 

The  Department  also  received  many 
comments  on  the  issues  of 
authentication  and  recertification.  Many 
commenters  requested  that  employers 
be  permitted  to  clarify  or  authenticate 
military  active  duty  orders  and  the 
event  necessitating  qualifying  exigency 
leave.  See  AT&T;  Pennsylvania 
Governor’s  Office  of  Administration; 
Catholic  Charities,  Diocese  of  Metuchen; 
National  Association  of  Manufacturers; 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee. 
The  Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee 
suggested  that  employers  be  permitted 
to  contact  third  parties  involved  in  the 
need  for  leave,  such  as  calling  “a 
childcare  provider  to  confirm  that  they 
were  consulted  to  provide  care  as  a 
result  of  a  servicemember’s  call  to 
duty.”  Senator  Dodd  and  Representative 
Woolsey  et  al.  and  the  National 
Partnership  for  Women  &  Families,  in 
joint  comments  with  the  National 
Military  Family  Association,  argued  that 
there  should  be  no  need  to  clarify  or 
authenticate  military  active  duty  orders. 
The  National  Partnership  for  Women  & 
Families,  in  joint  comments  with  the 
National  Military  Family  Association, 
acknowledged,  however,  that 
“[ejmployers  should  be  able  to 
authenticate  the  certifications  for  the 
actual  leave — for  example  by  calling  the 
school  and  checking  that  the  parent  was 
scheduled  for  a  conference  at  that  time.” 
Senator  Dodd  and  Representative 
Woolsey  et  al.  similarly  suggested  that 
an  “employer  could  request  additional 
information  if  it  suspects  that  the 
employee  is  misusing  the  leave 
entitlement.”  On  the  subject  of 
recertification,  AT&T  and  Catholic 
Charities  requested  that  recertifications 
be  allow'ed.  Catholic  Charities  asserted 
that  “the  employer  should  have  the 
right  to  request  a  recertification  every  30 
days  regardless  of  the  duration  of  time 
that  the  certification  states  the  employee 
is  to  be  out.”  AT&T  asserted  that 
recertifications  should  be  permitted  at 
least  once  every  six  months  for 
intermittent  qualifying  exigency  leave. 

The  Department  agrees  that  employers 
should  have  the  opportunity  to  verify 
certain  information  in  the  certification 
in  a  limited  way  that  respects  the 
privacy  of  the  employee.  Section 
825.309(d)  of  the  final  rule  describes  the 
verification  process.  If  an  employee 
submits  a  complete  and  sufficient 
certification  to  support  his  or  her 
request  for  leave  because  of  a  qualifying 


exigency,  the  employer  may  not  request 
additional  information  from  the 
employee.  However,  if  the  qualifying 
exigency  involves  meeting  with  a  third 
party,  the  employer  may  contact  the 
individual  or  entity  with  wbom  the 
employee  is  meeting  for  purposes  of 
verifying  a  meeting  or  appointment 
schedule  and  the  nature  of  the  meeting 
between  the  employee  and  the  specified 
individual  entity.  For  example,  an 
employer  could  call  a  school  to  confirm 
that  a  meeting  took  place  between  the 
employee  and  the  teacher  of  a  child  of 
a  covered  military  member.  The  section 
provides  that  no  additional  information 
may  be  requested  by  the  employer  and 
the  employee’s  permission  is  not 
required  in  order  to  verify  meetings  or 
appointments  with  third  parties. 

In  addition,  the  final  rule  allows  an 
employer  to  contact  an  appropriate  unit 
of  the  Department  of  Defense  to  request 
verification  that  a  covered  military 
member  has  been  called  to  active  duty 
status  (or  notified  of  an  impending  call 
to  active  duty  status)  in  support  of  a 
contingency  operation.  Again,  no 
additional  information  may  be 
requested  by  the  employer  and  the 
employee’s  permission  is  not  required. 
This  verification  process  will  protect 
employees  from  unnecessary  intrusion 
while  still  providing  a  useful  tool  for 
employers  to  verify  the  certification 
information  given  to  them. 

With  regard  to  recertification, 
however,  the  Department  agrees  with 
the  comments  that  suggested  that 
recertification  is  unnecessary;  the  final 
rule  does  not  provide  for  recertification. 
An  employee  is^already  required  to 
provide  certification  to  the  employer  in 
connection  with  leave  taken  for  a 
qualifying  exigency.  See  discussion 
regarding  §  825.309(b)(1),  supra.  A 
recertification  w'ould  most  likely  result 
in  the  employee  providing  the  employer 
with  a  copy  of  the  same  active  duty 
orders  already  provided  to  the 
employer.  Section  825.309(a),  however, 
does  state  that  a  copy  of  new  active  duty 
orders  or  other  documentation  issued  by 
the  military  shall  be  provided  to  the 
employer  if  the  need  for  leave  because 
of  a  qualifying  exigency  arises  out  of  a 
different  active  duty  or  call  to  active 
duty  order  of  the  same  or  a  different 
covered  military  member. 


Section  825.310  (Certification  for  Leave 
Taken  To  Care  for  a  Covered 
Servicemember  (Military  Caregiver 
Leave)) 


The  military  family  leave  provisions 
of  the  NDAA  amended  the  FMLA’s 
certification  requirements  to  permit  an 
employer  to  request  that  leave  taken  to 
care  for  a  covered  servicemember  be 


supported  by  a  medical  certification.  29 
U.S.C.  2613(a).  The  FMLA’s  existing 
certification  requirements,  however, 
focus  on  providing  information  related 
to  a  serious  health  condition — a  term 
that  is  not  relevant  to  leave  taken  to  care 
for  a  covered  servicemember.  At  the 
same  time,  the  military  family  leave 
provisions  of  the  NDAA  did  not 
explicitly  require  that  a  sufficient 
certification  for  purposes  of  military 
caregiver  leave  provide  relevant 
information  regarding  the  covered 
servicemember’s  serious  injury  or 
illness.  In  light  of  this,  the  IDepartment 
sought  comment  in  the  NPRM  on  the 
appropriate  requirements  and  content  of 
a  certification  for  leave  to  care  for  a 
covered  servicemember.  The 
Department  also  sought  comment  on 
whether  a  certification  from  the  DOD  or 
VA  should  be  sufficient  to  establish 
whether  a  servicemember  has  a  serious 
injury  or  illness  that  was  incurred  by 
the  member  in  the  line  of  duty  on  active 
duty  in  the  Armed  Forces. 

Section  825.310  of  the  final  rule 
provides  that  when  leave  is  taken  to 
care  for  a  covered  servicemember  with 
a  serious  injury  or  illness,  an  employer 
may  require  an  employee  to  support  his 
or  her  request  for  leave  with  a  sufficient 
certification.  Section  825.310(a)  of  the 
final  rule  permits  an  employer  to 
require  that  certain  necessary 
information  to  support  the  request  for 
leave  be  supported  by  a  certification 
from  one  of  the  following  authorized 
health  care  providers;  (1)  A  DOD  health 
care  provider;  (2)  a  VA  health  care 
provider;  (3)  a  DOD  TRICARE  network 
authorized  private  health  care  provider; 
or  (4)  a  DOD  non-network  TRICARE 
authorized  private  health  care  provider. 
Section  825.310(b)-(c)  of  the  final  rule 
sets  forth  the  information  an  employer 
may  request  from  an  employee  (or  the 
authorized  health  care  provider)  in 
order  to  support  the  employee’s  request 
for  leave.  As  indicated  in  §  825.310(d)  of 
the  final  rule,  the  Department  has 
developed  a  new  optional  form.  Form 
WH-385,  which  may  be  used  to  obtain 
appropriate  information  to  support  an 
employee’s  request  for  leave  to  care  for 
a  covered  servicemember  with  a  serious 
injury  or  illness.  An  employer  may  use 
this  optional  form,  or  another  form 
containing  the  same  basic  information; 
how'ever,  as  is  the  case  for  any  required 
certification  for  leave  taken  to  care  for 
a  family  member  with  a  serious  health 
condition,  no  information  may  be 
required  beyond  that  specified  in 
§  825.310  of  the  final  rule.  In  all 
instances,  the  information  on  any 
required  certification  must  relate  only  to 
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the  serious  injury  or  illness  for  which 
the  current  need  for  leave  exists. 

Additionally,  §  825.310(e)  of  the  final 
rule  provides  that  an  employer  requiring 
an  employee  to  submit  a  certification  for 
leave  to  care  for  a  covered 
servicemember  must  accept  as  sufficient 
certification  “invitational  travel  orders” 
(“ITOs”)  or  “invitational  travel 
authorizations”  (“IT As”)  issued  by  the 
DOD  for  a  family  member  to  join  an 
injured  or  ill  servicemember  at  his  or 
her  bedside.  If  an  employee  will  need 
leave  to  care  for  a  covered 
servicemember  beyond  the  expiration 
date  specified  in  an  ITO  or  an  ITA,  the 
final  rule  provides  that  an  employer 
may  request  further  certification  from 
the  employee.  Lastly,  §  825.310(f)  of  the 
final  rule  provides  that  in  all  instances 
in  which  certification  is  requested,  it  is 
the  employee’s  responsibility  to  provide 
the  employer  with  complete  and 
sufficient  certification  and  failure  to  do 
so  may  result  in  the  denial  of  FMLA 
leave. 

The  majority  of  comments  received 
ft"om  both  employees  and  employers 
regarding  certification  requirements  for 
military  caregiver  leave  requested  that 
the  Department  create  a  separate 
certification  process  for  such  leave, 
rather  than  incorporate  such  requests 
into  the  certification  process  used  for 
other  FMLA  qualifying  reasons.  For 
example,  the  National  Partnership  for 
Women  &  Families,  in  joint  comments 
with  the  National  Military  Family 
Association,  wrote  that  because  the 
“triggering  events”  for  an  employee  to 
use  leave  for  an  injured  servicemember 
are  significantly  different  from  those  for 
leave  taken  for  other  FMLA-qualifying 
reasons,  “the  medical  certification 
requirements  for  leave  to  care  for  an 
injured  servicemember  should  match 
those  in  the  statute,  rather  than  being 
grafted  onto  requirements  in  the  existing 
FMLA.”  The  National  School  Boards 
Association  also  commented  that  a 
certification  for  covered  servicemember 
leave  should  focus  on  each  aspect  of  the 
definition  of  “Serious  injury  or  illness” 
and  “should  not  focus  on  ‘serious  health 
condition’  because  this  term  does  not 
trigger  the  right  to  take  military  family 
leave.”  Finally,  comments  submitted  by 
Senator  Dodd  and  Representative 
Woolsey  et  al.  suggested  that  any 
required  certification  should  provide 
employers  who  request  certification 
with  “essential  information.” 

The  Department  agrees  with  those 
comments  that  suggested  that  the 
certification  requirements  for  taking 
leave  to  care  for  a  covered 
servicemember  must  necessarily  be 
different  than  those  for  taking  leave  to 
care  for  a  family  member  with  a  serious 


health  condition  since  the  “triggers”  for 
taking  each  type  of  leave  are  different. 
The  NDAA’s  definitions  of  “serious 
injury  or  illness”  and  “covered 
servicemember”  contain  specific 
components  that  are  unique  to  military 
servicemembers  that  would  not 
adequately  be  addressed  if  the 
certification  requirements  for  a  serious 
health  condition  were  adopted  for 
purposes  of  military  caregiver  leave. 
Moreover,  adopting  the  existing  FMLA 
certification  requirements  for  purposes 
of  military  caregiver  leave  would  permit 
an  employer,  in  some  instances,  to 
obtain  medical  and  other  information 
that  is  not  relevant  to  support  a  request 
to  take  FMLA  leave  to  care  for  a  covered 
servicemember. 

Accordingly,  the  final  rule  creates  a 
new  regulatory  section.  §  825.310, 
which  sets  forth  separate  certification 
requirements  for  military  caregiver 
leave.  This  section,  as  suggested  by  the 
majority  of  commenters,  provides  that 
an  employer  may  seek  a  certification 
which  provides  information  specific  to 
the  NDAA  requirements  for  taking  leave 
to  care  for  a  covered  servicemember, 
including:  (1)  Whether  the 
servicemember  has  incurred  a  serious . 
injury  or  illness;  (2)  whether  the  injury 
or  illness  may  render  the  servicemember 
medically  unfit  to  perform  the  duties  of 
the  member’s  office,  grade,  rank,  or 
rating;  (3)  whether  the  injury  or  illness 
was  incurred  by  the  member  in  line  of 
duty  on  active  duty;  and  (4)  whether  the 
servicemember  is  undergoing  medical 
treatment,  recuperation,  or  therapy,  is 
otherwise  on  outpatient  status,  or  is  . 
otherwise  on  the  temporary  disability 
retired  list.  The  Department  notes  that 
the  optional  certification  form  (WH- 
385)  for  covered  servicemember  leave 
includes  two  additional  categories  of 
internal  DOD  casualty  assistance 
designations  used  by  DOD  health  care 
providers  ((VSI)  Very  Seriously  Ill/ 
Injured  and  (SI)  Seriously  Ill/Injured) 
that  also  meet  the  standard  of  a  serious 
injury  or  illness. 

At  the  same  time,  the  Department  also 
agrees  with  those  commenters  who 
recommended  that  a  certification  for 
military  caregiver  leave  should  contain 
certain  information  about  the  need  for 
leave  that  is  also  required  of  individuals 
requesting  FMLA  leave  to  care  for  a 
family  member  with  a  serious  health 
condition.  See  e.g.,  Jackson  Lewis; 
Association  of  Corporate  Counsel’s 
Employment  and  Labor  Law  Committee; 
and  AT&T.  This  information  includes 
(1)  the  probable  duration  of  the  injury 
or  illness;  (2)  frequency  and  duration  of 
leave  required;  (3)  if  leave  is  requested 
on  an  intermittent  or  reduced  schedule 
basis,  an  estimate  of  the  frequency  and 


duration  of  such  leave;  and  (4)  the 
family  relationship  of  the  eligible 
employee  to  the  covered 
servicemember.  The  Department 
believes  it  is  reasonable  to  require  all 
individuals  requesting  leave  to  care  for 
a  family  member  to  provide  this 
information,  regardless  of  whether  the 
family  member  has  a  serious  health 
condition  or  is  a  covered  servicemember 
with  a  serious  injury  or  illness. 
Accordingly,  §  825.310(a)-(c)  of  the 
final  rule  permit  an  employer  to  require 
such  information.  As  is  the  case  with 
the  certification  process  for  leave  taken 
to  care  for  a  family  member  with  a 
serious  health  condition,  no  information 
may  be  required  beyond  that  specified 
in  §  825.310  of  the  final  rule. 

Most  of  the  commenters  also  agreed 
with  the  Department’s  initial  view  in 
the  NPRM  that  the  DOD  and  the  VA  are 
in  the  best  position  to  determine  what 
constitutes  a  “serious  injury  or  illness.” 
Additionally,  the  majority  of 
commenters  also  supported  employees 
providing  certification  from  the  DOD  (or 
relevant  military  branch)  or  V A  to 
support  a  request  for  leave  to  care  for  a 
covered  servicemember.  Domtar  Paper 
Company  wrote  that,  “the  DOL  should 
adopt  DOD  certification  for  FMLA 
purposes.  We  agree  that  military 
branches,  as  well  as  the  Department  of 
Veterans’  Affairs  do  a  good  job  in 
making  these  determinations.”  The 
Illinois  Credit  Union  League  believed  a 
certification  from  “either  Department” 
should  be  “sufficient.”  As  to  “serious 
injury  or  illness,”  Hewitt  Associates 
supported  providing  DOD  or  VA  with 
“deference  in  this  analysis.” 

Based  upon  extensive  discussions 
with  the  DOD,  as  well  as  with  the  VA, 
the  Department  believes  that  the  DOD 
should  not  be  the  only  entity  able  to 
certify  that  an  eligible  employee  is 
needed  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness.  At  the  present  time, 
servicemembers  with  serious  injuries  or 
illnesses  intended  to  be  covered  by  the 
NDAA  amendments  do  not  receive  care 
solely  from  DOD  health  care  providers. 
Rather,  such  covered  servicemembers 
also  may  receive  care  from  either  VA 
health  care  providers  or  DOD  TRICARE 
military  health  system  authorized 
private  health  care  providers.  Indeed,  it 
is  the  Department’s  understanding  that 
members  of  the  National  Guard  and 
Reserves,  especially  in  more  rural  areas, 
will  be  more  likely  to  receive  care  from 
DOD  TRICARE  authorized  private 
health  care  providers  than  from  DOD  or 
even  VA  health  care  providers.® 


^  Based  upon  discussions  with  the  DOD,  it  is  the 
Department's  understanding  that  some  covered 


Federal  Register/ Vol.  73,  No.  222 / Monday,  November  17,  2008 /Rules  and  Regulations  68027 


Additionally,  servicemembers  on  the 
temporary  disability  retired  list  may  be 
receiving  care  from  these  private  health 
care  providers.  Accordingly, 

§  825.310(a)  of  the  final  rule  provides 
that  any  of  the  following  health  care 
providers  may  complete  an  employer- 
required  certification  to  support  a 
request  for  military  caregiver  leave:  (1) 

A  DOD  health  care  provider;  (2)  a  VA 
health  care  provider;  (3)  a  DOD 
TRICARE  network  authorized  private 
health  care  provider;  or  (4)  a  DOD  non¬ 
network  TRICARE  authorized  private 
health  care  provider. 

If  a  VA  or  a  DOD  TRICARE  authorized 
health  care  provider  is  unahle  to  make 
any  of  the  military-related 
determinations  (i.e.,  whether  the  serious 
injury  or  illness  may  render  the  covered 
servicemember  medically  unfit  to 
perform  the  duties  of  the  member’s 
office,  grade,  rank,  or  rating  and/or 
whether  the  serious  injury  or  illness  was 
incurred  in  line  of  duty  on  active  duty) 
as  part  of  the  certification  process, 

§  825.310(a)  of  the  final  rule  provides 
that  such  health  care  providers  may 
complete  the  certification  form  hy 
relying  on  a  determination  from  an 
authorized  DOD  representative  (such  as 
a  recovery  care  coordinator).  The 
Department  believes  this  solution 
sufficiently  protects  an  employer’s  right 
to  obtain  a  sufficient  certification  while 
not  unduly  burdening  an  employee 
seeking  to  take  leave  by  unnecessarily 
restricting  the  health  care  providers  who 
may  complete  such  a  certification. 

Based  on  consultation  with  the  DOD,  it 
is  the  Department’s  understanding  that 
every  covered  servicemember  will  have 
a  DOD  representative  who  can  serve  as 
a  point  of  contact  for  health  care 
providers  who  need  information  relating 
to  the  military-related  determinations 
requested  in  the  FMLA  certification 
form.  For  example,  the  most  seriously 
injured  or  ill  covered  servicemembers 
(i.e.,  those  servicemembers  receiving 
injuries  that  the  DOD  terms  catastrophic 
or  severe)  will  have  either  a  “Federal 
Recovery  Coordinator’’  or  “Recovery 
Care  Coordinator”  assigned  to  assist  the 
covered  servicemember  and  his  or  her 
family. 

Although  the  military  caregiver  leave 
provisions  of  the  NDAA  permit  an 
eligible  employee  who  is  the  next  of  kin 
of  a  covered  servicemember  to  take 

servicemembers  in  more  remote  areas  of  the  United 
States  may  not  have  a  local  health  care  provider 
who  is  in  the  DOD  TRICARE  network.  In  these 
situations,  TRICARE  authorizes  non-network  health 
care  providers  to  administer  care  to  these 
servicemembers.  These  “non-network”  health  care 
providers  are  specifically  included  in  the 
regulations  as  one  of  the  categories  of  health  care 
providers  authorized  to  complete  certihcations  for 
leave  to  care  for  a  covered  servicemember. 


leave  to  care  for  a  covered 
servicemember,  the  NDAA’s 
certification  requirements  appear  to 
permit  an  employer  to  obtain  a 
certification  issued  by  the  health  care 
provider  of  the  employee’s  next  of  kin, 
rather  than  the  covered  servicemember. 
See  29  U.S.C.  2613(a).  In  the  NPRM,  the 
Department  stated  that  it  believes  that 
an  employer  should  only  be  able  to 
obtain  a  certification  from  the  health 
care  provider  or  military  branch  of  the 
covered  servicemember  for  whom  the 
eligible  employee  is  caring,  and  not  the 
health  care  provider  of  the  next  of  kin. 
The  comments  addressing  this  issue 
agreed  with  the  Department  that  an 
employer  should  only  be  able  to  obtain 
a  certification  from  the  health  care 
provider  or  military  branch  of  the 
covered  servicemember  for  whom  the 
eligible  employee  is  caring.  The  U.S. 
Postal  Service  wrote:  “A  provider's 
medical  certification  of  a  health 
condition  can  only  pertain  to  his/her 
patient,  which  in  this  case  is  the 
covered  servicemember.  No  other 
interpretation  makes  sense.  A  physician 
simply  cannot  provide  any  medical 
documentation  for  a  ‘noxt  of  kin’  when 
that  person  receives  no  treatment, 
therapy,  etc.  Notably,  the  overall  FMLA 
scheme  is  one  that  requires  certification 
of  a  patient’s  condition  from  the  treating 
provider.  There  is  no  logical  basis  for 
construing  the  servicemember 
certification  requirements  any 
differently.”  Additionally,  the  National 
School  Boards  Association  wrote  that 
“lt]he  results  of  the  statute  as  written 
are  odd  and  would  only  serve  to 
inconvenience  everyone  in  the  process 
particularly  the  servicemember  whose 
medical  certification  would  have  to 
come  from  a  doctor  [with]  whom  the 
service  member  has  no  relationship.” 

After  reviewing  all  of  the  comments, 
the  Department  agrees  with  those 
comments  that  stated  that  an  employer 
should  only  be  able  to  obtain  a 
certification  from  the  health  csu-e 
provider  of  the  covered  servicemember 
for  whom  the  eligible  employee  is 
caring.  To  permit  an  employer  to  obtain 
a  medical  certification  issued  by  the 
health  care  provider  of  the  “next  of 
kin,”  rather  than  the  servicemember  is 
illogical,  and  does  not  serve  the 
interests  of  either  employees  or 
employers.  Accordingly,  the  final  rule 
provides  that  any  certification 
supporting  a  request  for  FMLA  leave  by 
a  covered  servicemember’s  next  of  kin 
should  be  issued  by  the  health  care 
provider  of  the  covered 
servicemember — not  the  health  care 
provider  of  the  next  of  kin. 

Additionally,  §  825.310(e)  of  the  final 
rule  provides  that  an  employer  niust 


accept  the  submission  of  “invitational 
travel  orders”  (“ITOs”)  or  “invitational 
travel  authorizations”  (“ITAs”)  issued 
for  medical  purposes,  in  lieu  of  the  DOL 
optional  certification  form  or  an 
employer’s  own  form,  as  sufficient 
certification  of  a  request  for  military 
caregiver  leave  during  the  time  period 
specified  in  the  ITOs  or  ITAs.  Based  on 
consultation  with  the  DOD,  it  is  the 
belief  of  the  Department  that  the 
issuance  of  such  orders  or 
authorizations,  by  themselves,  qualifies 
a  servicemember  as  a  “covered 
servicemember”  for  purposes  of  the 
military  caregiver  leave  provisions  of 
the  FMLA.  The  issuance  of  an  ITO  or 
ITA  for  medical  purposes  permits  the 
family  member  of  the  injured  or  ill 
servicemember  to  travel  immediately  to 
the  servicemember’s  bedside,  at  DOD’s 
expense.  These  ITOs  or  ITAs  for 
medical  purposes  are  not  issued  by  the 
DOD  as  a  matter  of  course,  but  rather 
only  when  the  servicemember  is,  at 
minimum,  seriously  injured  or  ill.  It  is 
the  Department’s  understanding  that,  in 
such  cases,  the  ITO  or  ITA  is  issued  to 
a  servicemember’s  family  upon  the 
direction  of  a  DOD  health  care  provider 
and  will  state  on  its  face  that  the  travel 
order  or  authorization  is  for  “medical 
purposes.” 

The  Department  believes  that 
permitting  ITOs  or  ITAs  to  serve  as 
sufficient  certification  is  appropriate  in 
light  of  the  fact  that  the  DOD  has 
determined  that  the  injury  or  illness 
incurred  by  the  servicemember  is 
serious  enough  to  warrant  the 
immediate  presence  of  a  family  member 
at  the  servicemember’s  bedside. 
Moreover,  in  many  circumstances  where 
ITOs  or  ITAs  are  issued,  it  may  be 
extremely  difficult  for  an  employee  to 
provide  an  otherwise  timely 
certification  that  complies  with  the 
requirements  of  §  825.310  to  an 
employer.  The  Department  also  believes 
this  approach  appropriately 
accommodates  an  employer’s  right  to 
obtain  a  sufficient  certification  from  an 
employee  in  order  to  designate  such 
leave  as  FMLA  qualified. 

Given  the  seriousness  of  the  injuries 
or  illness  incurred  by  a  servicemember 
whose  family  member  receives  an  ITO 
or  ITA,  and  the  immediate  need  for  the 
family  member  at  the  servicemember’s 
bedside,  it  is  the  Department’s  intention 
to  remove  as  many  certification  hurdles 
for  the  employee  as  possible  for  the 
duration  of  the  order  or  authorization. 
Accordingly,  the  final  rule  further 
provides  that  during  the  period  of  time 
specified  in  the  ITO  or  ITA,  an  eligible 
employee  may  take  leave  to  care  for  the 
covered  servicemember  in  a  continuous 
block  of  time  or  on  an  intermittent  basis. 
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An  eligible  employee  who  provides  an 
ITO  or  ITA  to  support  his  or  her  request 
for  leave  may  not  be  required  to  provide 
any  additional  or  separate  certification 
that  leave  taken  on  an  intermittent  basis 
during  the  period  of  time  specified  in 
the  ITO  or  ITA  is  medically  necessary. 
The  final  rule  also  provides  that  an 
employer  must  not  refuse  to  accept  an 
ITO  or  ITA  because  the  order  or 
authorization  is  not  signed  by  a  health 
care  provider.  As  long  as  the  ITO  or  ITA 
is  issued  by  the  DOD,  an  employer  must 
accept  it.  While  an  ITO  or  ITA  is  only 
issued  to  family  members  upon  the 
direction  of  a  DOD  health  care  provider, 
the  actual  order  or  authorization  may  or 
may  not  be  signed  by  a  health  care 
provider. 

If  an  employee  will  need  leave  to  care 
for  a  covered  servicemember  beyond  the 
expiration  date  specified  in  an  ITO  or 
ITA,  the  final  rule  permits  an  employer 
to  require  that  the  employee  have  one  of 
the  authorized  health  care  providers 
listed  under  §  825.310(a)  complete  the 
DOL  optional  certification  form  (WH- 
385)  or  an  employer’s  own  form,  as 
requisite  certification  for  the  remainder 
of  the  employee’s  necessary  leave 
period.  The  Department  is  permitting 
this  additional  certification,  if  an 
employer  so  chooses,  in  order  to  allow 
an  employer  to  obtain  information  about 
the  employee’s  continued  need  for  leave 
once  the  ITO  or  ITA  expires,  including 
specific  information  regarding  the 
servicemember’s  injury  or  illness  and  its 
expected  duration.  The  Department 
believes  this  approach  is  reasonable 
since  the  ITO  or  ITA  will  not  provide 
the  employer  with  such  information 
initially.  Furthermore,  the  Department 
believes  that  once  an  ITO  or  ITA 
expires,  the  employee  will  be  in  a  better 
position  to  have  an  authorized  health 
care  provider  furnish  a  complete 
certification  as  to  the  servicemember’s 
medical  condition  and  the  employee’s 
continuing  need  for  leave. 

The  final  rule  also  permits  an  eligible 
employee  who  is  a  spouse,  parent,  son, 
daughter  or  next  of  kin  of  a  covered 
servicemember  to  submit  an  ITO  or  ITA 
issued  to  another  family  member  as 
sufficient  certification  for  the  duration 
of  time  specified  in  the  ITO  or  ITA,  even 
if  the  employee  seeking  leave  is  not  the 
named  recipient  on  the  ITO  or  ITA. 
Thus,  for  example,  a  covered 
servicemember’s  son  may  submit  an  ITO 
issued  to  the  servicemember’s  spouse  to 
support  the  son’s  request  for  FMLA 
leave  to  care  for  the  servicemember 
during  tbe  time  period  specified  by  tbe 
ITO.  An  employer  must  accept  such  an 
ITO  or  ITA  from  the  employee  as 
sufficient  certification,  in  lieu  of  the 
Department’s  optional  certification  form 


{WH-385)  or  an  employer’s  own 
certification  form,  for  the  duration  of 
time  specified  in  the  order  or 
authorization. 

The  DOD  does  not  issue  an  ITO  or 
ITA  to  every  family  member  of  an 
injured  or  ill  servicemember  who  might 
be  eligible  to  take  FMLA  leave  to  care 
for  tbe  covered  servicemember.  It  is  the 
Department’s  understanding  that  if  the 
DOD  issues  an  ITO  or  ITA  at  all,  they 
do  so  for  between  one  and  three  family 
members  of  the  servicemember. 
However,  in  some  situations,  the 
servicemember  may  bave  additional 
family  members  who  are  eligible  to  take 
FMLA  leave  to  care  for  the 
servicemember,  even  if  the  DOD  has  not 
authorized  an  ITO  for  that  person.  For 
example,  an  ITO  or  ITA  can  be  issued 
to  the  spouse  of  a  servicemember 
without  also  being  issued  to  a 
servicemember’s  parents,  children,  or 
siblings.  The  Department  believes  that 
all  family  members  of  a  covered 
servicemember  who  are  eligible  to  take 
FMLA  leave  to  care  for  the  covered 
servicemember  should  be  able  to  rely  on 
the  DOD’s  issuance  of  an  ITO  or  ITA  as 
sufficient  certification  to  support  a 
request  for  FMLA  leave  during  the 
effective  period  of  the  ITO  or  ITA.  Like 
a  named  recipient  in  an  ITO  or  ITA,  an 
employee  using  another  family 
member’s  orders  or  authorizations  may 
take  tTr6*deave  in  a  continuous  block  or 
on  an  intermittent  basis  for  the  duration 
of  time  specified  in  the  ITO  or  ITA 
without  providing  an  additional  or 
separate  certification  that  such  leave  is 
medically  necessary.  However,  an 
employer  may  require  an  employee  to 
provide  confirmation  of  covered  family 
relationship  to  the  seriously  injured  or 
ill  servicemember  pursuant  to 
§825.122(j)  of  the  FMLA  in  support  of 
the  employee’s  use  of  an  ITO  or  ITA. 

In  addition  to  requesting  comment  on 
the  appropriate  certification  process  for 
military  caregiver  leave,  the  Department 
also  sought  comment  on  whether  the 
clarification,  authentication,  second  and 
third  opinion,  and  recertification 
provisions  applicable  to  FMLA  leave 
taken  to  care  for  a  family  member  with 
a  serious  health  condition  should  be 
applied  to  certifications  supporting 
FMLA  leave  taken  to  care  for  a  covered 
servicemember.  Sections  825.310(d)  and 
(e)(2)  of  the  final  rule  provide  that  an 
employer  may  seek  to  authenticate  and 
clarify  a  certification  provided  in 
support  of  a  request  for  leave  to  care  for 
a  covered  servicemember,  including 
ITOs  or  IT As.  Tbe  final  rule  does  not 
permit  an  employer  to  seek  second  and/ 
or  third  opinions  of  an  employee’s  need 
to  care  for  a  covered  servicemember  in 
any  case.  Because  leave  to  care  for  a 


covered  servicemember  is  a  one-time 
entitlement  that  must  be  used  within  a 
“single  12-month  period,’’  the  final  rule 
also  does  not  provide  a  recertification 
process  for  leave  to  care  for  a  covered 
servicemember.  The  final  rule  does 
permit  an  employer  to  require  an 
employee  to  provide  confirmation  of 
covered  family  relationship  to  the 
covered  servicemember  pursuant  to 
§825.122(j). 

Comments  addressing  whether  the 
FMLA  clarification,  authentication, 
second  and  third  opinion,  and 
recertification  processes  used  for  other 
types  of  FMLA  leave  should  apply  to 
military  caregiver  leave  were  mixed. 

The  U.S.  Postal  Service  wrote  that 
“[cjonsistent  with  the  other  provisions 
of  the  FMLA,  the  employer  should  have 
the  ability  to  seek  clarification, 
authentication,  recertification,  and 
second/third  opinions,  if  necessary.” 
Infinisource,  Inc.  commented  that  there 
are  “clear  advantages”  for  adopting  the 
same  certification  scheme  for  military 
caregiver  leave  that  exists  for  leave  for 
a  serious  health  condition,  and  that 
“(tjhis  would  include  first  and 
subsequent  certifications,  second 
opinions  and  third  opinions.  It  would 
be  easiest  for  employers  and  employees 
alike  to  know  that  there  is  one  set  of 
rules  for  all  types  of  FMLA  leave.” 

However,  otner  commenters  believed 
that  a  certification  for  military  caregiver 
leave  should  not  require  the  same 
follow-up  mechanisms  as  permitted 
under  the  FMLA  for  a  serious  health 
condition.  AT&T  wrote  that  if  leave  to 
care  for  a  covered  servicemember  is 
limited  to  a  single  12-month  period, 
there  should  be  “no  need  for  a  general 
recertification  (i.e.,  once  every  6 
months)  after  initial  certification  has 
been  secured.”  The  National 
Partnership  for  Women  &  Families,  in 
joint  comments  with  the  National 
Military  Family  Association,  argued  that 
the  authentication  and  clarification 
processes  applicable  to  other  types  of 
FMLA  leave  should  not  apply  to  leave 
taken  to  care  for  a  covered 
servicemember  because  requiring 
“frequent  certification”  will  be  difficult 
for  the  family  members  of 
servicemembers  and  will  discourage 
them  from  taking  leave,  particularly 
given  the  likelihood  that  the  employee 
will  be  away  from  home  because  the 
servicemember  is  in  a  “highly 
specialized”  hospital  unit.  These 
commenters  also  argued  that 
recertification  is  not  necessary  because 
the  NDAA  limits  the  leave  taking  to  one 
12-month  period. 

The  Department  agrees  with  those 
commenters  that  argued  that  similar 
procedures  should  be  used  for  all  types 
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of  FMLA  leave  whenever  feasible  in 
order  to  minimize  the  number  of 
different  procedures  that  have  to  be 
followed  by  both  employees  requesting 
leave  and  employers  administering 
leave  programs.  Accordingly,  the  final 
rule  permits  employers  to  authenticate 
and  clarify  medical  certifications 
submitted  to  support  a  request  for  leave 
to  care  for  a  covered  servicemember 
using  the  procedures  applicable  to 
FMLA  leave  taken  to  care  for  a  family 
member  with  a  serious  health  condition. 
However,  the  Department  also  agrees 
with  those  comments  that  suggested  that 
it  would  not  be  appropriate  to  apply  the 
recertification  and  second  and  third 
opinion  processes  used  for  other  types 
of  FMLA  leave  to  military  caregiver 
leave.  Because  an  employee’s  use  of 
military  caregiver  leave  is  limited  to  a 
“single  12-month  period”  from  the  date 
such  leave  is  first  taken,  the  Department 
has  concluded  that  recertification  and 
second  and  third  opinions  are  not 
warranted  for  purposes  of  military 
caregiver  leave.  In  addition,  because  the 
statutory  standard  for  determining 
whether  a  family  member  has  a  serious 
injury  or  illness  is  dependent  on  several 
determinations  which  can  only  be  made 
by  the  military,  including  whether  the 
injury  may  render  the  servicemember 
unfit  to  perform  his  or  her  duties  and 
whether  the  injury  was  incurred  in  the 
line  of  duty  on  active  duty,  the 
Department  believes  it  would  be 
inappropriate  to  permit  second  and 
third  opinions  regarding  these 
determinations. 

The  Department  also  specifically 
sought  comment  in  the  NPRM  on 
whether  there  should  be  different  timing 
requirements  for  the  provision  of  any 
required  certification  for  military 
caregiver  leave.  The  final  rule  applies 
the  same  timing  requirements  to  all 
requests  for  FMLA  leave.  Thus,  under 
§  825.305(b)  of  the  final  rule,  an 
employee  seeking  to  take  military 
caregiver  leave  must  provide  the 
requested  certification  to  the  employer 
within  the  time  frame  requested  by  the 
employer  (which  must  allow  at  least  15 
calendar  days  after  the  employer’s 
request),  unless  it  is  not  practicable 
under  the  particular  circumstances  to  do 
so  despite  the  employee’s  diligent,  good 
faith  efforts. 

A  number  of  commenters  expressed 
concerns  regarding  timely  receipt  of 
certifications  from  the  DOD.  The  Unum 
Group  stated  that  a  certification  from 
the  DOD  should  be  sufficient  to 
establish  whether  a  serious  injury  or 
illness  exists,  but  that  employers  should 
also  be  able  to  use  a  certification  from 
a  health  care  provider  as  well  “because 
of  potential  time  concerns  with 


receiving  the  certification  from  the 
Department  of  Defense.”  The 
Manufacturers  Alliance/MAPI 
expressed  concern  with  the  timeliness 
in  which  the  DOD  and  VA  can  provide 
certifications,  stating  that  “numerous 
media  reports  about  some  returning 
injured  servicemembers  who  have  faced 
obstacles  and  delays  in  receiving 
treatment  through  these  Departments — ' 
often  as  a  result  of  missing  or  inaccurate 
paperwork — at  least  call  into  question 
whether  these  Departments  have  the  full 
capability  to  supply  certifications  with 
sufficient  medical  information  in  a 
timely  fashion.  Neither  employers  nor 
employees  would  be  well  served  if  they 
must  wait  months  to  obtain  these 
certifications.”  The  National 
Partnership  for  Women  &  Families,  in 
joint  comments  with  the  National 
Military  Family  Association, 
commented  that  “given  the  well 
documented  delays  and  uneven 
outcomes  of  employees  going  through 
the  military  disability  system,  we  are 
concerned  that  any  certification 
requirement  created  by  the  DOD  or  VA 
will  be  overly  burdensome  and  may 
lead  to  unequal  results.”  Therefore, 
these  commenters  recommended  that 
the  Department  develop  a  “simple  form, 
similar  to  the  medical  forms  used  in  the 
rest  of  the  FMLA,  which  will  allow 
private  health  care  providers,  DOD,  or 
the  VA  to  make  this  a  simple  and 
expedited  process.”  They  also  suggested 
that  the  Department  should  consult  with 
the  DOD  and  VA  to  determine  which 
office  within  these  organizations  would 
be  responsible  for  issuing  certifications 
and  set  a  “maximum  amount  of  time” 
by  which  the  offices  should  respond  to 
such  a  request — “for  example,  a 
maximum  of  15  days.”  In  contrast,  a 
number  of  employers  and  employer 
groups,  including  the  Equal 
Employment  Advisory  Council,  ORC 
Worldwide,  and  AT&T,  recommended 
that  the  timing  requirements  set  out  in 
the  Department’s  NPRM  for  the 
certification  of  a  serious  health 
condition  should  be  applied  to  the 
certification  for  military  caregiver  leave. 

The  Department  agrees  with  the 
comments  submitted  by  Senator  Dodd 
and  Representative  Woolsey  et  al.  that 
delays  in  the  provision  of  service  at  the 
DOD  and  VA  could  “undermine  the 
intent  of  the  law”  in  providing  family 
assistance  to  those  who  need  it  most. 
The  Department  is  fully  cognizant  of  the 
special  circumstances  surrounding  this 
type  of  leave  and  the  fact  that  an 
employee  may  have  very  little  notice 
before  he  or  she  is  needed  to  care  for  a 
seriously  injured  or  ill  servicemember. 
As  noted  by  the  National  Partnership  for 


Women  &  Families,  in  joint  comments 
with  the  National  Military  Family 
Association,  employees  may  need  to 
travel  in  order  to  be  with  an  injured 
servicemember  and  may  not  be  near  a 
specific  DOD  or  VA  office  where 
paperwork  can  be  completed.  In 
addition,  the  Department  fully 
recognizes  and  acknowledges  the 
concerns  expressed  by  commenters 
regarding  the  timely  receipt  of 
certifications  from  the  DOD.  It  is  for 
these  reasons  that  the  Department  is 
requiring  employers  to  accept  ITOs  and 
ITAs  as  sufficient  certification  for  those 
employees  who  must  travel  immediately 
to  the  bedside  of  their  seriously  injured 
or  ill  servicemember. 

Furthermore,  these  timing  concerns 
guided  the  Department  in  working  with 
the  DOD  to  create  the  Department’s 
optional  certification  form  (WH-385). 
Consistent  with  the  recommendation 
received  from  the  National  Partnership 
for  Women  &  Families,  in  joint 
comments  with  the  National  Military 
Family  Association,  the  Department 
created  a  “simple  form,  similar  to  the 
medical  forms  used  in  the  rest  of  the 
FMLA”  which  will  allow  the  DOD,  VA, 
and  DOD  TRICARE  private  health  care 
providers  to  make  this  a  “simple  and 
expedited  process.”  The  Department 
also  believes  that  the  inclusion  of 
TRICARE  private  health  care  providers 
as  one  of  the  categories  of  health  care 
providers  authorized  to  complete  a 
certification  will  give  greater  flexibility 
to  employees  seeking  to  certify  that  they 
are  needed  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness.  Additionally,  the  Department 
believes  the  inclusion  of  these  private 
health  care  providers  will  allay  the 
concerns  of  commenters  that  there 
might  be  significant  delays  in  the 
receipt  of  certifications  if  only  the  DOD 
and/or  VA  could  complete  the  necessary 
certification. 

The  Department  has  taken  significant 
steps  to  simplify  the  certification 
process  for  military  caregiver  leave, 
such  as  creating,  with  the  a.ssistance  of 
the  DOD,  a  simplified  Department 
optional  certification  form,  by  requiring 
an  employer  to  accept  ITOs  or  ITAs  as 
sufficient  certification,  and  by 
authorizing  TRICARE  private  health 
care  providers  to  issue  certifications. 
Given  these  provisions,  the  Department 
does  not  believe  that  different  timing 
requirements  should  be  created  for  the 
receipt  of  certifications  for  military 
caregiver  leave.  Thus,  the  final  rule 
provides  that  an  employee  seeking 
FMLA  leave  to  care  for  a  covered 
servicemember  must  comply  with  the 
timing  requirements  for  certifications 
set  forth  in  §  825.305(b).  Under  this 
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section,  an  employee  seeking  FMLA 
leave  to  care  for  a  covered 
servdcemember  must  provide  the 
requested  certification  to  the  employer 
within  the  time  frame  requested  by  the 
employer  (which  must  allow  at  least  15 
calendar  days  after  the  employer’s 
request),  unless  it  is  not  practicable 
under  the  particular  circumstances  to  do 
so  despite  the  employee’s  diligent,  good 
faith  efforts. 

Section  825.311  (Intent  To  Return  to 
Work) 

The  Department  did  not  propose  any 
changes  in  §  825.309  in  the  NPRM  and 
received  no  significant  comments  on 
this  section.  In  the  final  rule,  §  825.309 
is  renumbered  as  §  825.311  to  account 
for  the  new  military  family  leave 
sections  (§§825.309  and  825.310)  and  is 
otherwise  adopted  as  proposed. 

Section  825.312  (Fitness-for-Duty 
Certification) 

Section  825.312  addresses  the  fitness- 
for-duty  certification  that  an  employee 
may  be  required  to  submit  upon  return 
to  work  from  FMLA  leave.  This  section 
was  numbered  §  825.310  in  the  NPRM 
but  is  renumbered  as  §  825.312  in  the 
final  rule  to  account  for  the  new 
military  family  leave  sections 
(§§825.309  arid  825.310).  The 
Department  proposed  to  add  a  sentence 
to  paragraph  (a)  clarifying  that 
employees  have  the  same  obligation  to 
provide  a  complete  certification  or 
provide  sufficient  authorization  to  the 
health  care  provider  in  order  for  that 
person  to  provide  the  information 
directly  to  the  employer  in  the  fitness- 
for-duty  certification  process  as  they  do 
in  the  initial  certification  process.  The 
Department  did  not  propose  any 
changes  to  current  paragraph  (b).  The 
Department  proposed  to  change  current 
paragraph  (c)  in  two  respects.  First,  the 
Department  proposed  to  change  the 
requirement  in  current  paragraph  (c) 
that  the  fitness-for-duty  certification 
need  only  be  a  “simple  statement.”  The 
Department  proposed  to  allow  an 
employer  to  require  that  the  fitness-for- 
duty  certification  address  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  employee’s  job 
as  long  as  the  employer  provides  the 
employee  with  a  list  of  those  essential 
job  functions  at  the  same  time  that  the 
employer  provides  the  eligibility  notice 
required  by  proposed  §  825.300(b). 
Second,  the  Department  proposed  to 
allow  an  employer  to  contact  the 
employee’s  health  care  provider 
directly,  consistent  with  the  procedure 
in  proposed  §  825.307(a),  for  purposes 
of  authenticating  or  clarifying  the 
fitness-for-duty  certification.  The 


Department  did  not  propose  any 
changes  to  current  paragraph  (d).  The 
Department  proposed  to  modify  current 
paragraph  (e)  to  require  that  the 
employer  advise  the  employee  in  the 
eligibility  notice  required  by  proposed 
§  825.300(b)  if  the  employer  will  require 
a  fitness-for-duty  certification  to  return 
to  work.  The  Department  proposed  to 
add  language  to  current  paragraph  (f)  to 
make  clear  that  the  employee  is  not 
entitled  to  the  reinstatement  protections 
of  the  Act  if  he  or  she  does  not  provide 
the  required  fitness-for-duty 
certification  or  request  additional  FMLA 
leave.  The  Department  proposed  to 
change  current  paragraph  (g)  to  allow  an 
employer  to  require  a  fitness-for-duty 
certification  up  to  once  every  30  days  if 
an  employee  has  used  intermittent  or 
reduced  schedule  leave  during  the  30- 
day  period  and  if  reasonable  safety 
concerns  exist  regarding  the  employee’s 
ability  to  perform  his  or  her  duties, 
based  on  the  serious  health  condition 
for  which  the  employee  took  such  leave. 
Finally,  the  Department  proposed 
deleting  current  paragraph  (h)  as 
redundant  with  §  825.213  regarding 
repayment  of  health  insurance 
premiums  if  the  employee  is  unable  to 
return  to  work  as  a  result  of  a 
continuation  of  a  serious  health 
condition.  ‘ 

The  final  rule  adopts  the  proposed 
change  to  paragraph  (a).  The 
Department  has  moved  the  statements 
in  current  paragraph  (b)  that  discusses 
the  applicability  of  provisions  in  state  or 
local  law  or  collective  bargaining 
agreements  that  govern  an  emploj'ee’s 
return  to  work  to  a  new  paragraph  (g)  in 
the  final  rule.  The  Department  has  also 
moved  the  discussion  of  the  ADA  in  • 
current  paragraph  (b)  to  a  new  and 
separate  paragraph  (h)  in  the  final  rule. 
Due  to  the  reorganization  of  this  section 
in  the  final  rule,  proposed  paragraph  (c) 
is  paragraph  (b)  in  the  final  rule.  In 
paragraph  (b)  in  the  final  rule,  the 
Department  adopts  the  proposed  change 
but  modifies  the  language  to  make  clear 
that  an  employer  may  require  that  a 
fitness-for-duty  certification  specifically 
address  the  employee’s  ability  to 
perform  the  essential  functions  of  the 
employee’s  job.  To  do  so,  the  final  rules 
explain  that  the  employer  must  provide 
the  employee  with  a  list  of  the  essential 
job  functions  no  later  than  with  the 
designation  notice  required  by 
§  825.300(d),  rather  than  with  the 
eligibility  notice  as  proposed,  and  the 
employer  must  indicate  in  the 
designation  notice  that  the  certification 
must  address  the  employee’s  ability  to 
perform  those  essential  functions.  In 
addition,  the  Department  has  moved  the 


statement  in  current  paragraph  (e)  that 
no  second  or  third  opinions  on  a  fitness- 
for-duty  certification  may  be  required  to 
paragraph  (b)  in  the  final  rule.  Current 
paragraph  (d)  is  paragraph  (c)  in  the 
final  rule.  Current  paragraph  (e)  is 
paragraph  (d)  in  the  final  rule.  The 
Department  has  modified  the  notice 
requirement  in  paragraph  (d)  in  the  final 
rule  to  provide  that,  if  the  employer  will 
require  a  fitness-for-duty  certification, 
the  employer  must  advise  the  employee 
of  this  requirement  in  the  designation 
notice  and  indicate  therein  whether  that 
certification  must  address  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  employee’s 
job.  Current  paragraph  (f)  is  paragraph 
(e)  in  the  final  rule.  The  Department 
adopts  the  proposed  change  to  current 
paragraph  (f)  without  modifications. 
Current  paragraph  (g)  is  paragraph  (f)  in 
the  final  rule.  The  Department  adopts 
the  proposal  in  this  paragraph  regarding 
uniformly-applied  policies  permitting 
fitness-for-duty  certifications  for 
intermittent  and  reduced  schedule  leave 
users  when  reasonable  safety  concerns 
are  present  and  adds  a  definition  of 
“reasonable  safety  concerns.” 
“Reasonable  safety  concerns”  means  a 
reasonable  belief  of  a  significant  risk  of 
harm  to  the  individual  employee  or 
others.  In  determining  whether 
reasonable  safety  concerns  exist,  an 
employer  should  consider  the  nature 
and  severity  of  the  potential  harm  and 
the  likelihood  that  potential  harm  will 
occur.  In  addition,  the  Department  has 
added  a  notice  requirement  to  this 
paragraph  requiring  the  employer,  if  it 
chooses  to  require  a  fitness-for-duty 
certification  as  allowed  by  this 
paragraph,  to  inform  the  employee  at 
the  same  time  it  issues  the  designation 
notice  that  for  each  subsequent  instance 
of  intermittent  or  reduced  schedule 
leave,  the  employee  will  be  required  to 
submit  a  fitness-for-duty  certification 
unless  one  has  already  been  submitted 
within  the  past  30  days.  Alternatively, 
the  employer  can  set  a  different  interval 
for  requiring  a  fitness-for-duty 
certification  as  long  as  it  does  not 
exceed  more  than  once  every  30  days 
and  the  employer  advises  the  employee 
of  the  requirement  in  advance  of  the 
employee  taking  intermittent  or  reduced 
schedule  leave.  The  Department  deletes 
current  paragraph  (h)  in  the  final  rule. 

The  Department  received  few 
substantive  comments  on  its  proposal  to 
add  a  sentence  to  paragraph  (a) 
clarifying  that  employees  have  the  same 
obligation  to  provide  a  complete 
certification  or  provide  sufficient 
authorization  to  the  health  care  provider 
to  enable  that  person  to  provide  the 
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information  directly  to  the  employer  in 
the  fitness-for-duty  certification  process 
as  they  do  in  the  initial  certification 
process.  The  Equal  Employment 
Advisory  Council  supported  the 
proposal,  noting  the  importance  of  the 
fitness-for-duty  certification  to  an 
employee’s  exercise  of  the  right  to 
reinstatement.  The  Department  adopts 
the  proposed  clarification  to  paragraph 
(a)  without  modification. 

The  Department  did  not  propose  any 
changes  to  current  paragraph  (b),  which 
addresses  the  applicability  of  provisions 
in  state  or  local  law  or  collective 
bargaining  agreements  that  govern  an 
employee’s  return  to  work,  and  the  ADA 
in  the  fitness-for-duty  context.  However, 
to  make  clear  that  the  statements  in  this 
paragraph  apply  to  all  of  the  provisions 
in  §  825.312,  the  Department  has  moved 
the  statements  in  current  paragraph  (b) 
to  the  end  of  the  section  in  the  final 
rule.  Thus,  the  statement  that  provisions 
in  state  or  local  law  or  the  terms  of  a 
collective  bargaining  agreement  that 
govern  an  employee’s  return  to  work 
shall  be  applied  is  in  paragraph  (g)  in 
the  final  rule.  Additionally,  for  reasons 
discussed  below,  the  Department  has 
moved  the  discussion  of  the  ADA 
contained  in  current  paragraph  (b)  to  a 
new  paragraph  (h)  in  the  final  rule  in 
order  to  highlight  the  relationship 
between  the  FMLA’s  fitness-for-duty 
certification  and  the  ADA.  The 
Department  does  not  intend  for  either  of 
these  changes  to  be  substantive. 

In  response  the  proposal  in  paragraph 
(c)  to  allow  employers  to  require  that 
fitness-for-duty  certifications  contain 
more  than  a  “simple  statement”  of  the 
employee’s  ability  to  return  to  work, 
many  employers  and  employer 
organizations  welcomed  the  ability  to 
obtain  a  certification  that  addresses  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  job.  See 
National  Association  of  Manufacturers; 
National  Business  Group  on  Health: 

ORC  Worldwide;  National  Restaurant 
Association;  AT&T;  International  Public 
Management  Association  for  Human 
Resources/International  Municipal 
Lawyers  Association.  Domtar  Paper 
Company  recognized  that  providing  a 
list  of  essential  job  functions  may  be 
burdensome  to  employers,  but  asserted 
that  it  was  worth  the  effort  if  the 
employer  wants  a  more  useful  fitness- 
for-duty  certification. 

In  contrast,  employee  organizations 
and  unions  opposed  this  proposed 
change,  because  they  believed  it  would 
be  duplicative,  onerous,  and  costly  for 
employees.  See  United  Food  and 
Commercial  Workers  International 
Union;  Coalition  of  Labor  Union 
Women;  National  Partnership  for 


Women  &  Families;  Tracy  Hutchinson. 
The  Coalition  of  Labor  Union  Women 
commented  that  the  additional 
information  that  an  employee  is 
required  to  provide  will  likely  increase 
the  cost  to  employees  because  it  might 
necessitate  an  additional  medical 
evaluation.  Commenters  including 
Richard  Baerlocher  and  the  United  Food 
and  Commercial  Workers  International 
Union  asserted  that  a  more  detailed 
certification  could  delay  an  employee’s 
return  to  work,  which  could  require  the 
employee  to  take  more  FMLA  leave  than 
needed  or  face  discipline  if  the 
employee  has  no  leave  remaining.  These 
commenters  argued  that  this  will 
discourage  employees  from  taking 
FMLA  leave.  The  United  Food  and 
Commercial  Workers  International 
Union  also  questioned  the  necessity  of 
a  detailed  fitness-for-duty  certification 
when  the  initial  medical  certification  for 
FMLA  leave  requires  the  employee’s 
health  care  provider  to  assess  the 
employee’s  condition  in  relationship  to 
the  employee’s  essential  job  functions. 
This  commenter  argued  that  because  the 
health  care  provider  has  already 
considered  the  essential  functions  of  the 
employee’s  position  in  completing  the 
initial  certification,  by  certifying  that 
the  employee  is  fit  to  return  to  duty,  the 
health  care  provider  necessarily  certifies 
that  the  employee’s  serious  health 
condition  no  longer  prevents  the 
employee  from  being  able  to  perform  the 
essential  functions  of  his  or  her  job. 

The  Department  notes  that  the  current 
regulation  already  allows  an  employer 
to  delay  an  employee’s  return  to  work 
until  the  employee  provides  a  fitness- 
for-duty  certification,  assuming  the 
employer  has  appropriately  notified  the 
employee  of  the  requirement.  The  only 
difference  under  the  proposed 
regulation  is  that  the  employer  may,  if 
it  so  chooses,  require  that  the  fitness-for- 
duty  certification  address  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  job.  Because 
the  employee  will  know  in  advance  (as 
discussed  below)  that  a  fitness-for-duty 
certification  is  required,  and  that  it  must 
address  the  employee’s  ability  to 
perform  the  essential  functions  of  the 
employee’s  job,  and  will  have  the  list  of 
essential  job  functions  to  present  to  his 
or  her  health  care  provider,  the 
additional  requirement  that  the  fitness- 
for-duty  certification  address  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  joh  should  not 
impose  any  additional  delay  in  the 
employee’s  return  to  work. 

Additionally,  requiring  the  health  care 
provider  to  address  the  employee’s 
essential  job  functions  when 


determining  whether  the  employee  is  fit 
to  return  to  duty  will  produce  a  more 
meaningful  fitness-for-duty  certification; 
The  fact  that  the  employee’s  health  care 
provider  certified,  in  the  medical 
certification  submitted  in  support  of  the 
request  for  leave,  that  the  employee  was 
unable  to  perform  the  essential 
functions  of  the  employee’s  position 
does  not  mean  that  the  health  care 
provider  will  specifically  consider  these 
functions  again  when  the  employee 
seeks  to  return  to  work  unless 
specifically  called  upon  to  do  so. 

The  AFL-CIO  commented  that  the 
Department’s  proposal  to  allow 
employers  to  require  a  fitness-for-duty 
certification  that  addresses  an 
employee’s  ability  to  perform  the 
essential  functions  of  the  position  for  all 
employees  goes  beyond  what  it  asserted 
was  a  more  limited  request  by  employer 
groups  to  allow  more  detailed 
certifications  for  employees  in  safety- 
sensitive  jobs.  The  Department  notes 
that  the  FMLA  does  not  obligate 
employers  to  restore  any  employee  to 
the  same  or  equivalent  position  if  the 
employee  is  unable  to  resume  work. 
Resuming  work  requires  that  the 
employee  be  able  to  perform  the 
essential  functions  of  the  job. 
Accordingly,  an  employer  is  entitled  in 
all  cases  in  which  it  is  authorized  to 
obtain  a  fitness-for-duty  certification  to 
require  that  the  certification  address  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  position.  An 
employer’s  rights  and  obligations  on 
this  issue  are  not  limited  to  employees 
working  in  safety-sensitive  jobs. 

Several  employers  and  employer 
organizations,  while  supportive  of  the 
proposal,  viewed  the  timing 
requirements  under  the  proposal  as 
problematic.  See  Equal  Employment 
Advisory  Council;  ORC  Worldwide;  HR 
Policy  Association;  Manufacturers 
Alliance.  Their  comments  on  this 
subject  addressed  proposed  paragraph 
(e)’s  requirement  that  the  employer 
inform  the  employee  in  the  eligibility 
notice  if  the  employer  will  require  a 
fitness-for-duty  certification  to  return  to 
work  and  proposed  paragraph  (c)’s 
requirement  that  the  employer  provide 
the  list  of  essential  job  functions  with 
the  eligibility  notice.  Specifically,  they 
argued  that  this  timing  requirement  is 
premature  (for  reasons  discussed  in 
detail  in  conjunction  with  the 
discussion  of  paragraph  (e)  below). 
These  commenters  stated  that  requiring 
employers  to  provide  a  list  of  essential 
job  functions  with  the  eligibility  notice 
will  be  burdensome  and  costly  to 
employers  because  in  order  to  preserve 
the  option  of  requiring  a  fitness-for-duty 
certification,  they  will  be  forced  to 
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prepare  lists  of  essential  job  functions  in 
all  instances;  whereas  if  they  could 
determine  later  whether  a  fitness-for- 
dutv  certification  will  be  required  and 
whether  the  fitness-for-duty  certification 
needs  to  address  the  employee’s  ability 
to  perform  the  essential  job  functions, 
they  may  decide  not  to  require  a  fitness- 
for-duty  certification  at  all  or  not  to 
require  a  certification  that  addresses  an 
employee’s  essential  job  functions  in 
certain  cases.  These  commenters 
recommended  that  employers  be 
permitted  to  provide  the  list  of  essential 
job  functions  at  a  later  time.  The  Equal 
Employment  Advisory  Council 
suggested  that  the  fitness-for-duty 
certification  notice  requirement  should 
come,  at  the  earliest,  at  the  designation 
notice  stage.  ORC  Worldwide  suggested 
there  be  no  time  limit  on  when  an 
employer  must  advise  an  employee  of 
the  fitness-for-duty  certification 
requirement  because  this  will  change  on 
a  case-by-case  basis.  According  to  the 
Manufacturers  Alliance  and  the  HR 
Policy  Association,  a  later  notice 
requirement  would  not  be  burdensome 
to  employees  because  employees  could 
simply  fax  or  email  the  fitness-for-duty 
certification  and  list  of  essential  job 
functions  to  their  health  care  providers 
upon  receiving  notice  that  the  fitness- 
for-duty  certification  is  needed.  The 
National  Association  of  Manufacturers 
and  AT&T  suggested  altering  the  timing 
to  allow  an  employer  to  provide  the  list 
of  essential  job  functions  directly  to  the 
health  care  provider  when  seeking 
authentication  or  clarification  of  the 
fitness-for-duty  certification. 

As  an  initial  matter,  the  Department 
notes  that  it  has  not  prepared  or  issued 
a  fitness-for-duty  certification  form.  It 
appears  that  several  commenters 
erroneously  assumed  that  the 
Department  had  proposed  a  separate 
fitness-for-duty  certification  form  for  an 
employee’s  health  care  provider  to 
complete.  There  is  no  fitness-for-duty 
certification  form,  nor  is  there  any 
specific  format  such  a  certification  must 
follow  as  long  as  it  contains  the  required 
information.  The  Department  also  notes 
that  this  section  permits  an  employer  to 
require  that  the  fitness-for-duty 
certification  address  the  employee’s 
ability  to  perform  the  essential  functions 
of  his  or  her  position.  However,  the 
employer  can  chose  to  accept  a  simple 
statement  fitness-for-duty  certification 
(or  not  require  a  fitness-for-duty 
certification  at  all).  The  Department  has 
modified  the  language  in  the  final  rule 
in  paragraph  (b)  to  make  this  distinction 
clear.  Specifically,  if  the  employer 
chooses  to  require  a  certification  that 
addresses  the  employee’s  ability  to 


perform  the  essential  functions  of  the 
employee’s  job,  the  employer  must  so 
indicate  in  the  designation  notice  (in 
addition  to  providing  a  list  of  the 
essential  functions  of  the  employee’s 
job). 

In  response  to  the  comments  about 
the  timing  requirements  in  the  proposal, 
the  Department  has  changed  the  timing 
requirement  in  w'hat  was  proposed 
paragraph  (e)  and  is  now  paragraph  (d) 
in  the  final  rule  (discussed  in  detail 
below)  to  coincide  with  the  designation 
notice  instead  of  the  eligibility  notice.. 
For  consistency,  the  Department  has 
also  changed  paragraph  (b)  in  the  final 
rule  to  require  the  employer  to  provide 
the  list  of  essential  functions  no  later 
than  with  the  designation  notice. 
Therefore,  final  paragraph  (b)  states  that 
if  the  employer  will  require  that  the 
fitness-for-duty  certification  address  the 
employee's  ability  to  perform  the 
essential  job  functions,  the  employer 
must  provide  the  employee  with  the  li.st 
of  the  essential  job  functions  no  later 
than  with  the  designation  notice 
required  by  §  82.'). 300(d). 

The  AFL-CIO  and  the  law  firm 
Sherman  &  Howard  each  addressed  the 
preparation  of  the  list  of  essential  job 
functions.  The  AFL-CIO  commented 
that  the  proposal  would  appear  to  give 
employers  the  ability  to  determine  the 
essential  job  functions  regardless  of 
whether  a  written  job  description 
already  exists.  The  AFL-CIO  believes 
that  employers  that  do  not  already  have 
written  job  descriptions  should  not  be 
able  to  create  a  list  of  essential  functions 
for  the  purpose  of  determining  if  an 
employee  is  fit  to  return  to  duty  because 
employers  will  use  this  as  an 
opportunity  to  create  arbitrary  lists  to 
penalize  employees  for  taking  FMLA 
leave.  In  contrast,  the  law  firm  Sherman 
&  Howard  requested  that  employers  be 
able  to  provide  the  list  of  essential  job 
functions  regardless  of  whether  those 
functions  are  listed  in  a  formal  job 
description.  While  employers  must  set 
forth  the  essential  functions  of  an 
employee’s  position  if  they  wish  to 
require  a  fitness  for  duty  certification 
that  specifically  addresses  those 
functions,  there  is  no  requirement  that 
an  employer  have  pre-existing  written 
job  descriptions.  There  is  no  legal 
requirement  under  the  FMLA  that 
employers  have  written  or  formal  job 
descriptions  for  all  positions.  It  would 
be  unreasonably  burdensome  to  impose 
such  a  requirement.  The  Department 
notes,  however,  that  an  employer  may 
rely  on  its  determination  of  the  essential 
functions  of  a  position  in  denying  an 
employee’s  return  to  work  only  to  the 
extent  that  the  essential  functions  it  has 


listed  are  in  fact  essential  functions  of 
the  position. 

In  conjunction  with  these  proposed 
changes,  the  Department  requested 
input  concerning  whether  additional 
information  or  procedures,  such  as  a 
second  and  third  opinion  process, 
should  be  permitted  where  an  employer 
has  reason  to  doubt  the  validity  of  the 
fitness-for-duty  certification.  Several 
employers  and  employer  organizations 
requested  that  the  Department  establish 
a  second  and  third  opinion  process  for 
fitness-for-duty  certifications.  See  Equal 
Employment  Advisory  Council;  TOC 
Management  Services;  National  School 
Boards  Association.  The  Independence 
(MO)  Human  Resources  Department  and 
Catholic  Charities  noted  that  this  is 
particularly  important  in  safety- 
sensitive  positions.  The  Society  for 
Human  Resource  Management  and  the 
National  Coalition  to  Protect  Family 
Leave  argued  that  prohibiting  an 
employer  from  seeking  second  and  third 
opinions  presents  safety  concerns  and 
conflicts  with  the  fitness-for-duty 
assessment  permitted  under  the  ADA. 
The  Southern  Company  expressed 
concern  that  an  employee  may  pressure 
his  or  her  health  care  provider  to  certify 
that  the  employee  is  able  to  return  to 
work  before  he  or  she  is  truly  ready. 

This  commenter  suggested  that 
permitting  a  second  and  third  opinion 
would  address  this  problem.  The 
Association  of  American  Railroads 
requested  that  employers  be  allowed  to 
apply  the  same  fitness-for-duty 
certification  standards  to  employees 
returning  from  FMLA  leave  as 
employers  apply  to  employees  returning 
from  other  forms  of  leave.  The  law  firm 
Vercruysse  Murray  &  Calzone  suggested 
that  employers  be  allowed  to  delay  an 
employee’s  return  to  work  pending  a 
second  and  third  opinion,  "rhe  Equal 
Employment  Advisory  Council  noted 
that  the  current  regulation  allows 
employers  to  require  an  employee  to 
submit  to  a  medical  examination  after 
returning  from  leave  so  long  as  the 
examination  is  consistent  with  ADA 
standards.  It  requested  that  the  final 
regulation  explicitly  permit  such  a  po.st 
return-to-work  examination,  in  addition 
to  second  and  third  opinions  on  a 
fitness-for-duty  certification.  Others, 
including  the  law  firm  Spencer  Fane 
Britt  &  Browne  and  Central  Carolina 
Society  for  Human  Resource 
Management  suggested  as  an  alternative 
to  second  and  third  opinions  in  the 
(itness-for-duty  context  that  employers 
be  allowed  to  require  a  full  medical 
examination  by  the  emplqyer’s  health 
care  provider  before  allowing  an 
employee  to  return  to  work.  These 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations  68033 


commenters  maintained  that  employers 
should  use  such  examinations  only  on 
a  uniformly  applied  basis  that  does  not 
distinguish  between  FMLA  leave  and 
non-FMLA  leave.  On  a  similar  note,  the 
U.S.  Department  of  Transportation, 
Federal  Railroad  Administration 
requested  that  employers  be  able  to  use 
their  own  health  care  providers  to 
evaluate  an  employee’s  fitness  to  return 
to  duty. 

The  Equal  Employment  Opportunity 
Commission  commented  that,  contrary 
to  some  of  the  other  commenters’ 
assertions,  prohibiting  second  and  third 
opinions  on  fitness-for-duty 
certifications  does  not  conflict  with  the 
ADA.  The  ADA  does  not  expressly 
regulate  second  and  third  opinions.  The 
Equal  Employment  Opportunity 
Commission  stated  that  the  current 
regulation  already  addresses  the 
Commission’s  highest  priority  by 
making  clear  in  current  paragraph  (b) 
(paragraph  (h)  in  the  final  rule)  that  a 
fitness-for-duty  examination  must  be 
job-related  and  consistent  with  business 
necessity. 

The  National  Federation  of  Federal 
Employees  and  the  AFL-CIO  were 
opposed  to  including  a  second  and  third 
opinion  process  in  the  fitness-for-duty 
certification  procedure.  Both 
commenters  maintained  that  the  statute 
does  not  permit  second  and  third 
opinions  for  fitness-for-duty 
certifications.  On  a  related  note,  the 
Association  of  Professional  Flight 
Attendants  suggested  that  if  an 
Employer  questions  an  employee’s 
general  ability  to  perform  the  essential 
functions  of  the  job,  the  employer  may 
choose  to  send  the  employee  to  a  doctor 
for  a  general  fitness-for-duty 
examination  at  the  employer’s  expense 
and  on-the-clock  for  the  employee. 

The  Department  declines  to  establish 
a  second  and  third  opinion  process  for 
a  fitness-for-duty  certification.  A  second 
and  third  opinion  process  would 
impose  a  significant  burden  on 
employees  because  it  would  delay  an 
employee’s  return  to  work  from  FMLA 
leave.  The  statute  permits  an  employee 
to  return  to  work  based  on  a  uniformly- 
applied  policy  permitting  a  fitness-for- 
duty  certification  from  the  employee’s 
health  care  provider,  29  U.S.C. 
2614(a)(4).  A  fitness-for-duty 
certification  need  only  address  the 
condition  for  which  FMLA  leave  was 
taken  and  the  employee’s  ability  to 
perform  the  essential  functions  of  the 
job.  The  employee’s  health  care 
provider  determines  whether  a  separate 
examination  is  required  in  order  to 
determine  the  employee’s  fitness  to 
return  to  duty  under  the  FMLA.  The 
statute  does  not  require  that  an 


employee  returning  from  FMLA  leave 
submit  to  a  medical  examination  by  an 
employer’s  health  care  provider.  An  • 
employer  may  not  require  that  an 
employee  submit  to  a  medical  exam  by 
the  employer’s  health  care  provider  as  a 
condition  of  returning  to  work.  A 
medical  examination  at  the  employer’s 
expense  by  an  employer’s  health  care 
provider  may  be  required  only  after  the 
employee  has  returned  from  FMLA 
leave  and  must  be  job-related  and 
consistent  with  business  necessity  as 
required  by  the  ADA.  Thus,  if  an 
employer  is  concerned  about  the  health 
care  provider’s  fitness-for-duty 
certification,  the  employer  may, 
consistent  with  the  ADA,  require  a 
medical  exam  at  the  employer’s  expense 
after  the  employee  has  returned  to  work 
from  FMI^A  leave  as  stated  in  paragraph 
(h)  in  the  final  rule.  The  employer 
cannot,  however,  delay  the  employee’s 
return  to  work  while  arranging  for  and 
having  the  employee  undergo  a  medical 
examination.  The  Department  has 
moved  the  statement  that  no  second  or 
third  opinions  on  a  fitness-for-duty 
certification  may  be  required  from 
current  paragraph  (e)  to  paragraph  (b)  in 
the  final  rule  because  this  follows 
logically  the  discussion  regarding  the 
content  of  the  certification  and  the 
employer’s  ability  to  authenticate  or 
clarify  the  fitness-for-duty  certification. 

The  second  change  the  Department 
included  in  proposed  paragraph  (c)  was 
to  allow  an  employer  to  contact  the 
employee’s  health  care  provider 
directly,  consistent  with  the  procedure 
in  proposed  §  825.307(a),  for  purposes 
of  authenticating  or  clarifying  the 
fitness-for-duty  certification.  In 
conjunction  with  this  change,  the 
Department  deleted  the  statement  that 
no  additional  information  may  be 
acquired  because  the  process  of 
clarifying  the  fitness-for-duty 
certification  may  result  in  the  employer 
obtaining  additional  information  not 
initially  provided  on  the  fitness-for-duty 
certification:  any  additional 
information,  however,  must  be  limited 
to  the  condition  for  which  the  leave  was 
taken  and  the  employee’s  ability  to 
perform  the  essential  functions  of  the 
position. 

The  Service  Employee  International 
Union,  the  American  Association  of 
University  Women,  and  the  National 
Employment  Lawyers  Association 
opposed  the  Department’s  proposal  to 
allow  direct  contact  between  the 
employer  and  the  employee’s  health 
care  provider  consistent  with  the 
procedure  proposed  in  §  825.307(a).  The 
National  Employment  Lawyers 
Association  expressed  concern  that  this 
will  have  a  chilling  effect  on  whether 


employees  will  feel  secure  in  taking 
FMLA  leave  for  their  own  serious  health 
condition.  This  issue  of  employer 
contact  with  the  employee’s  health  care 
provider  is  discussed  extensively  in 
regard  to  §  825.307.  For  the  same 
reasons  outlined  there,  the  Department 
retains  the  provision  allowing  for  an 
employer  to  contact  directly  the 
employee’s  health  care  provider  to 
clarify  or  authenticate  a  fitness-for-duty 
certification.  As  discussed  above  in 
§  825.307,  the  Department  has  modified 
§  825.307(a)  to  specify  the  manner  in 
which  the  employer  may  contact  the 
employee’s  health  care  provider. 

Because  paragraph  (b)  explicitly 
references  §  825.307(a),  the  procedures 
set  forth  in  §  825.307(a)  apply  in  the 
fitness-for-duty  certification  context. 

As  noted  above,  several  commenters 
objected  to  proposed  paragraph  (e)’s 
requirement  that  the  employer  advise 
the  employee  in  the  eligibility  notice  if 
a  fitness-for-duty  certification  wifi  be 
required.  See,  e.g.,  Equal  Employment 
Advisory  Council;  ORC  Worldwide;  HR 
Policy  Association,  Manufacturers 
Alliance.  They  argued  that  this  timing 
requirement  is  premature.  The  Equal 
Employment  Advisory  Council  stated 
that  this  is  inconsistent  with  the 
Department’s  proposed  simplification  of 
the  notice  process  and  will  result  in  an 
undue  administrative  burden  on  both 
employers  and  employees  because  some 
employers  do  not  require  medical 
documentation  until  an  employee 
misses  a  threshold  number  of  workdays. 
According  to  this  commenter,  requiring 
notice  at  the  eligibility  notice  stage  will 
instead  force  employers  to  require  a 
fitness-for-duty  certification  in  all 
instances  in  which  the  FMLA  permits 
them  to  do  so  and  will  force  some 
employees  to  obtain  fitness-for-duty 
certifications  that  would  otherwise  not 
have  been  required.  The  HR  Policy 
Association  expressed  these  same 
concerns  and  asserted  that  this  timing 
requirement  could  create  a  greater 
burden  on  employers  and  employees 
rather  than  a  lesser  burden.  The  Equal 
Employment  Advisory  Council 
suggested  that  the  fitness-for-duty 
certification  notice  requirement  should 
come,  at  the  earliest,  at  the  designation 
notice  stage.  ORC  Worldwide  and  the 
HR  Policy  Association  su^ested  there 
be  no  time  limit  on  when  an  employer 
must  advise  an  employee  of  the  fitness- 
for-duty  certification  requirement 
because  this  will  change  on  a  case-by- 
case  basis. 

In  response  to  the  comments  about 
the  timing  requirements,  the 
Department  has  modified  these 
requirements.  As  outlined  in  the 
comments,  an  employer  may  not  know 
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at  the  eligibility  notice  stage  if  it  will 
need  a  fitness-for-duty  certification.  It 
may  depend  on  the  nature  of  the 
employee’s  health  condition  and  the 
duration  of  the  leave.  Requiring  that  an 
employer  state  that  it  will  require  a 
fitness-for-duty  certification  in  order  to 
preserve  its  right  to  request  one  later 
could  have  the  effect  of  forcing  an 
employer  to  require  such  certifications 
in  all  instances,  even  when  it  would  not 
do  so  otherwise.  However,  in  order  to 
reduce  the  burden  on  the  employee,  if 
the  employer  is  going  to  require  a 
fitness-for-duty  certification  prior  to 
returning  the  employee  to  work,  the 
employer  must  provide  notice  of  this 
requirement  no  later  than  in  the 
designation  notice  and  indicate  in  the 
designation  notice  whether  certification 
must  address  the  employee’s  ability  to 
perform  the  essential  functions  of  the 
employee's  job.  Further,  if  the  employer 
will  require  a  fitness-for-duty 
certification  that  addresses  the 
employee’s  ability  to  perform  the 
essential  job  functions,  the  employer 
must  provide  the  employee  with  the  list 
of  essential  functions  as  required  by 
final  paragraph  (b)  no  later  than  with 
the  designation  notice. 

The  Department  did  not  receive  any 
significant  comments  specifically 
addressed  to  the  change  in  proposed 
paragraph  (f)  to  add  language  to  current 
paragraph  (f)  to  make  clear  that  the 
employee  is  not  entitled  to  the 
reinstatement  protections  of  the  Act  if 
he  or  she  does  not  provide  the  required 
fitness-for-duty  certification  or  request 
additional  FMLA  leave.  The  Department 
adopts  the  proposal  without 
modification.  Due  to  the  reorganization 
of  this  section,  current  paragraph  (f)  is 
paragraph  (e)  in  the  final  rule. 

Proposed  paragraph  (g)  allowed 
employers  to  require  a  uniformly- 
applied  policy  permitting  a  fitness-for- 
duty  certification  for  employees 
returning  from  intermittent  or  reduced 
schedule  leave  if  reasonable  safety 
concerns  existed,  but  limited  the 
frequency  of  such  certifications  to  once 
in  a  30-day  period  in  which  intermittent 
or  reduced  schedule  leave  was  taken. 
Numerous  employee  unions  and 
organizations  opposed  proposed 
paragraph  (g),  focusing  most  of  their 
criticism  on  the  increased  costs  that 
requiring  fitness-for-duty  certifications 
for  employees  returning  from 
intermittent  or  reduced  schedule  leave 
would  impose  on  employees  See,  e.g., 
National  Federation  of  Federal 
Employees;  Coalition  of  Labor  Union 
Women:  National  Employment  Lawyers 
Association:  AFL-CIO;  National 
Partnership  for  Women  &  Families;  A 
Better  Balance:  The  Work  and  Family 


Legal  Center.  These  commenters  said 
that  requiring  an  employee  in  a  safety- 
sensitive  position  to  obtain  a  fitness-for- 
duty  certification  every  30  days  when 
the  employee  has  taken  intermittent 
leave  during  thp  30-day  period  will 
increase  the  costs  to  the  employee  of 
taking  FMLA  leave,  which  may  cause 
employees  to  forego  taking  FMLA  leave. 
Robert  Schwartz  noted  that  an  employee 
who  is  absent  one  day  a  month  because 
of  a  back  condition  could  be  required  to 
submit  twelve  certifications  a  3'ear. 
Robert  Jusino  commented  that  this  is 
especially  costly  for  employees  who  do 
not  have  health  insurance  or  have  a  high 
deductible.  He  and  the  American 
College  of  Occupational  and 
Environmental  Medicine  each  suggested 
that  the' Department  require  the 
employer  to  pay  for  the  fitness-for-duty 
certification  if  the  employer  is  going  to 
require  it  when  an  employee  takes 
intermittent  or  reduced  schedule  leave. 
Similarly,  in  response  to  the 
Department’s  request  for  suggestions  on 
how  to  minimize  the  cost  to  employees, 
A  Better  Balance:  The  Work  and  Family 
Legal  Center  urged  the  Department  to 
require  employers  to  share  a  portion  of 
the  cost  of  the  required  medical  visits  by 
providing  paid  sick  leave  to  cover  the 
appointments,  and  in  the  case  of 
employers  who  do  not  provide  health 
insurance,  requiring  the  employer  to 
pay  the  cost  of  the  medical  visit 
necessary  to  obtain  the  fitness-for-duty 
certification.  The  AFL-CIO  argued  that 
permitting  fitness-for-duty  certifications 
for  intermittent  FMLA  absences  under 
any  circumstances  is  particularly 
unworkable  and  costly  to  employees 
with  chronic  conditions  such  as 
migraines  or  asthma  because  the 
duration  of  the  leave  is  uncertain  and 
the  employee  may  not  be  able  to 
schedule  an  appointment  with  his  or 
her  health  care  provider  or  request  that 
the  provider  prepare  the  certification 
until  the  employee  knows  that  the 
condition  has  subsided.  The  AFL-CIO 
argued  that  in  these  cases,  because  the 
certification  is  a  condition  of  restoring 
the  employee  to  work,  the  employee 
will  be  forced  to  take  more  leave  than 
actually  needed  while  obtaining  the 
certification. 

Employee  commenters  also 
questioned  the  value  of  the  fitness-for- 
duty  certification  in  the  intermittent  and 
reduce  schedule  leave  context  even 
when  the  employer  has  safety  concerns. 
The  AFL-CIO  maintained  that  this 
requirement  is  unnecessary  in  situations 
where  the  employee’s  health  condition 
has  not  changed.  It  argued  that  there  is 
no  purpose  in  requiring  repeat 
certifications  other  than  imposing  a 


burden  on  employees  to  discourage 
them  from  taking  such  leave.  The 
National  Employment  Lawyers 
Association  urged  the  Department  to 
allow  an  employer  to  require  a  fitness- 
for-duty  certification  for  intermittent 
leave  users  only  if  there  is  an  observed 
material  change  in  the  employee’s' 
condition. 

Lastly,  several  employee  commenters 
pointed  out  that  the  term  “reasonable 
safety  concerns’’  is  ambiguous  and 
urged  the  Department  to  define  the 
term.  See,  e.g..  National  Employment 
Lawyers  Association;  AFL-CIO; 

National  Partnership  for  Women  & 
Families;  National  Employment 
Lawyers  Association.  The  National 
Partnership  for  Women  &  Families 
questioned  whether  the  safety  concerns 
must  be  related  to  safety  issues  of  the 
job  or  safety  issues  posed  by  the  serious 
health  condition  or  both,  and  how  this 
term  interacts  with  the  ADA’s  direct 
threat  standard.  Kindra  Obermeier 
expressed  concern  that  employers  will 
require  a  fitness-for-duty  certification 
for  intermittent  or  reduced  schedule 
leave  as  a  blanket  policy,  not  limited  to 
the  existence  of  reasonable  safety 
concerns. 

Employers  and  employer 
organizations  generally  supported 
allowing  fitness-for-duty  certifications 
for  intermittent  or  reduced  schedule 
leave  where  reasonable  safety  concerns 
exist,  but  some  felt  that  the  proposal  did 
not  go  far  enough.  Several  of  these 
commenters  supported  the  proposal, 
stating  that  allowing  employers  to 
require  a  fitness-for-duty  certification 
once  in  a  30-day  period  when  leave  is 
taken  during  that  period  adequately 
addressed  their  safety  concerns  and 
struck  the  appropriate  balance.  See,  e.g., 
U.S.  Postal  Service;  Association  of 
American  Railroads:  National 
Association  of  Manufacturers:  the 
Chamber;  Spencer  Fane  Britt  &  Browne; 
Southwest  Airlines;  Navy  Federal  Credit 
Union;  Southern  Company:  AT&T.  The 
Southern  Company  recognized  that  this 
will  impose  some  burden  on  employees, 
but  believed  that  the  safety 
considerations  outweigh  that  burden. 
The  U.S.  Postal  Service  stated  that  the 
ADA’s  direct  threat  standard  (29  CFR 
1630. 2{r))  is  itself  sufficient  to  restrain 
employers  from  requesting  certifications 
on  an  unwarranted  and  repetitive  basis, 
and  recommended  that  the  Department 
specifically  apply  the  ADA  standard. 

Numerous  employers  and  employer 
organizations,  however,  stated  that  the 
proposal  did  not  go  far  enough  because 
allowing  a  fitness-for-duty  certification 
only  once  in  a  30-day  period  when  the 
employee  takes  more  than  one  instance 
of  leave  during  that  period  does  not 
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adequately  address  employers’  safety 
concerns.  They  urged  the  Department  to 
allow  employers  to  require  a  fitness-for- 
duty  certification  after  each  instance  of 
intermittent  or  reduced  schedule  leave. 
See,  e.g.,  Society  for  Human  Resource 
Management:  National  Coalition  to 
Protect  Family  Leave;  Food  Marketing 
Institute;  Colorado  Department  of 
Personnel  &  Administration;  Schreiber 
Foods;  South  Carolina  Office  of  Human 
Resources:  Jackson  Lewis;  New  York 
City  (NY)  Law  Department;  City  of 
Medford  (OR);  City  of  American  Canyon 
(CA);  Dalton  Corp.;  International  Public 
Management  Association  for  Human 
Resources/International  Municipal 
Lawyers  Association.  WorldatWork 
suggested  that  this  would  be 
particularly  appropriate  where 
employee  abuse  is  suspected.  The  law 
firm  Willcox  &  Savage  and  the  National 
School  Board  Association  believed  that 
the  fitness-for-duty  certification  for 
employees  returning  from  intermittent 
leave  should  not  be  limited  to  situations 
where  safety  concerns  exist.  They 
argued  that  all  employees  should  be 
able  to  perform  the  essential  functions 
of  the  position,  and  requiring  a 
certification  regardless  of  whether  there 
are  safety  concerns  would  be  a  means  of 
controlling  abuse  of  intermittent  leave. 

The  National  School  Boards 
Association  and  the  law  firm  Spencer 
Fane  Britt  &  Browne  also  requested  that 
the  Department  define  “reasonable 
safety  concerns.”  The  National  School 
Boards  Association  suggested  that  the 
Department  make  clear  that  the  safety 
concerns  must  arise  due  to  a  particular 
health  condition  in  relation  to  an 
employee’s  position.  As  an  example, 
this  commenter  suggested  that  a  teacher 
who  suffers  from  seizures  could  not  be 
required  to  provide  a  fitness-for-duty 
certification,  but  a  bus  driver  could.  The 
law  firm  Spencer  Fane  Britt  &  Browne 
suggested  that  the  term  include,  at  a 
minimum,  the  possibility  of  risk  of  harm 
or  injury  to  the  employee  or  others, 
whether  the  employee  works  around  or 
with  dangerous/hazardous  equipment  or 
products,  whether  there  are  OSHA 
considerations,  and  whether  there  are 
Department  of  Transportation  driver 
medical  qualification  considerations. 

The  Department  agrees  with  the 
commenters  that  the  term  “reasonable 
safety  concerns”  needs  further 
clarification.  Therefore,  the  Department 
has  revised  the  regulation  to  include  a 
definition  of  this  term.  “Reasonable 
safety  concerns”  means  a  reasonable 
belief  of  significant  risk  of  harm  to  the 
individual  employee  or  others.  In 
determining  whether  reasonable  safety 
concerns  exist,  an  employer  should 
consider  the  nature  and  severity  of  the 


potential  harm  and  the  likelihood  that 
potential  harm  will  occur.  The 
Department  intends  for  this  to  be  a  high 
standard.  The  determination  Jhat  there 
are  reasonable  safety  concerns  must  rely 
on  objective  factual  evidence,  not 
subjective  perceptions.  In  other  words, 
the  employer  must  have  a  reasonable 
belief,  based  on  the  objective 
information  available,  that  there  is  a 
significant  risk  of  harm.  Both  the 
employee’s  condition  for  which  FMLA 
leave  was  taken  and  the  employee’s 
essential  job  functions  are  relevant  to 
determine  if  there  are  reasonable  safety 
concerns.  For  example,  a  delivery 
person  whose  essential  job  functions 
require  him  or  her  to  lift  articles  over  a 
certain  weight  and  who  suffers  from  a 
back  condition  that  limits  his  or  her 
ability  to  lift  items  above  that  weight 
may  present  reasonable  safety  concerns 
upon  return  from  intermittent  or 
reduced  schedule  FMLA  leave  due  to 
the  employee’s  back  condition.  An  air 
traffic  controller  who  takes  intermittent 
leave  to  treat  high  blood  pressure  may 
present  reasonable  safety  concerns  upon 
return  from  intermittent  or  reduced 
schedule  FMLA  leave  due  to  the 
employee’s  high  blood  pressure.  A 
roofer  who  experiences  panic  attacks 
may  present  reasonable  safety  concerns 
upon  return  from  intermittent  or 
reduced  schedule  FMLA  leave  due  to 
the  employee’s  panic  attacks.  In 
contrast,  an  office  worker  who  htfs 
periodic  seizures  would  likely  not 
present  reasonable  safety  concerns. 
Similarly,  a  cashier  who  suffers  from 
migraines  would  likely  not  present 
reasonable  safety  concerns  upon  return 
from  intermittent  or  reduced  schedule 
FMLA  leave  due  to  the  employee’s 
migraines. 

The  Department  recognizes  that  this 
new  regulation  may  impose  additional 
costs  on  some  employees.  However, 
because  the  Department  has  defined  the 
term  “reasonable  safety  concerns”  to 
create  a  high  standard,  and  employers 
may  only  request  a  fitness-for-duty 
certification  pursuant  to  a  uniformly- 
applied  practice  or  policy,  the 
Department  estimates  that  a  relatively 
small  group  of  employees  will  fall  into 
this  category.  For  these  employees,  the 
significant  safety  concerns  that  their 
conditions  present  in  the  context  of 
their  essential  job  functions  outweigh 
the  burden  imposed. 

The  Department  wishes  to  emphasize 
that,  even  where  employers  have  a 
uniformly-applied  policy  of  requesting 
fitness-for-duty  certifications, 
employees  who  take  intermittent  or 
reduced  schedule  leave  may  only  be 
required  to  provide  such  certifications 
where  reasonable  safety  concerns  are 


present,  and  employers  cannot  under 
this  regulation  require  such 
certifications  in  all  intermittent  or 
reduced  schedule  leave  situations. 
Furthermore,  the  requirement  may  not 
be  used  to  penalize  employees  who  take 
intermittent  or  reduced  schedule  leave. 
An  employer  may  impose  this 
requirement  only  if  there  are  reasonable 
safety  concerns  present,  as  discussed 
above.  The  Department’s  objective  in 
allowing  an  employer  to  require  a 
fitness-for-duty  certification  for 
intermittent  or  reduced  schedule  leave  . 
is  to  ensure  the  safety  of  all  employees 
in  the  workplace  and  the  public  when 
there  are  legitimate  reasonable  safety 
concerns. 

The  Department  declines  to  adopt  the 
suggestion  that  a  fitness-for-duty 
certification  for  intermittent  or  reduced 
schedule  leave  be  allowed  only  when 
there  is  a  material  change  in  the 
employee’s  condition.  This  would  not 
adequately  address  employers’ 
legitimate  safety  concerns.  Likewise,  the 
fact  that  an  employee’s  condition  has 
not  changed  does  not  eliminate  the 
reasonable  safety  concerns  that  may  be 
present  depending  on  the  particular 
condition  for  which  leave  was  taken  and 
the  employee’s  essential  job  functions. 

The  Department  also  declines  to 
adopt  the  request  to  allow  a  fitness-for- 
duty  certification  after  each  instance  of 
intermittent  or  reduced  schedule  leave. 
This  would  impose  an  unreasonable 
burden  on  employees.  If  an  employer  is 
concerned  that  an  employee’s 
intermittent  or  reduced  schedule  leave 
that  occurs  more  often  than  once  in  a 
30-day  period  presents  safety  concerns, 
the  employer  may  require  the  employee, 
once  returned  to  work  ft-om  FMLA 
leave,  to  submit  to  a  medical  exam  as 
long  as  the  exam  is  job-related  and 
consistent  with  business  necessity  as 
required  by  the  ADA  (see  discussion 
above).  Alternatively,  if  there  are 
changed  circumstances  in  the 
employee’s  medical  condition, 

§  825.308(c)  permits  an  employer  to 
require  recertification. 

A^provided  in  paragraph  (d)  of  this 
section,  if  the  employer  will  require  a 
fitness-for-duty  certification,  it  must 
notify  the  employee  in  the  designation 
notice  of  this  requirement.  However,  the 
Department  recognizes  that  this  is 
logistically  difficult  when  the 
intermittent  or  reduced  schedule  leave 
is  unforeseen  and  the  employer  may 
provide  the  designation  notice  after  the 
employee  is  ready  to  return  to  work.  In 
order  to  provide  sufficient  advance 
notice  to  the  employee  of  the  fitness-for- 
duty  certificalion  requirement  in 
connection  with  intermittent  leave,  the 
Department  has  adopted  a  modified 
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notice  requirement  for  a  fitness-for-duty 
certification  in  such  circumstances. 
When  an  employee  uses  intermittent  or 
reduced  schedule  leave  for  a  condition 
that  presents  reasonable  safety  concerns, 
if  the  employer  chooses  to  require  a 
fitness-for-duty  certification,  the 
employer  shall  inform  the  employee  at 
the  time  it  issues  the  designation  notice 
that  for  each  subsequent  instance  of 
intermittent  or  reduced  schedule  leave, 
the  employee  will  be  required  to  submit 
a  fitness-for-duty  certification  unless 
one  has  already  been  submitted  within 
the  past  30  days.  Alternatively,  an 
employer  can  set  a  different  interval  of 
time  for  a  fitness-for-duty  certification 
requirement  as  long  as  it  does  not 
exceed  once  every  30  days  and  as  long 
as  the  employer  advises  the  employee  of 
the  requirement  in  advance  of  the 
employee  taking  the  intermittent  or 
reduced  schedule  leave.  The 
Department  recognizes  that  the  first 
time  an  employee  uses  intermittent  or 
reduced  schedule  leave  and  reasonable 
safety  concerns  exist,  it  may  be  difficult 
to  inform  the  employee  of  the  fitness- 
for-duty  certification  requirement  in  a 
timely  manner.  In  such  instances, 
however,  the  employer  may,  consistent 
with  the  ADA,  require  a  medical  exam 
after  the  employee  has  returned  to  work 
from  FMLA  leave. 

The  Department  did  not  receive  any 
comments  on  its  proposal  to  delete 
current  paragraph  (h)  as  redundant  with 
§825.213.  Therefore,  the  Department 
has  deleted  current  paragraph  (h)  in  the 
final  rule.  As  stated  above,  the 
Department  has  moved  the  statement 
regarding  the  applicability  of  the 
provisions  in  state  or  local  law  or  the 
terms  of  collective  bargaining 
agreements  that  govern  an  employee’s 
return  to  work  in  current  paragraph  (b) 
to  a  new  paragraph  (h)  in  the  final  rule 
in  order  to  make  clear  that  this  applies 
to  all  of  the  provisions  in  this  section. 

As  stated  above,  the  Department  has 
also  moved  the  discussion  of  the  ADA 
in  current  paragraph  (b)  to  a  new 
paragraph  (h)  in  the  final  rule.  The 
Department  has  modified  the  discussion 
of  the  ADA  in  paragraph  (h)  to  make 
clear  that  medical  examinations  after 
the  employee  has  returned  to  work  from 
FMLA  leave  must  be  job  related  and 
consistent  with  business  necessity.  The 
Department  has  also  included  the 
statement  in  §  825.306(d)  that  “[i]f  an 
employee’s  serious  health  condition 
may  also  be  a  disability  within  the 
meaning  of  the  ADA,  the  FMLA  does 
not  prevent  the  employer  from 
following  the  procedure  for  requesting 
medical  information  under  the  ADA”  in 
paragraph  (h).  Based  on  the  comments, 
it  appears  that  both  employers  and 


employees  are  confused  regarding  the 
interaction  between  the  ADA  and  the 
FMLA  in  relation  to  fitness-for-duty 
certifications.  By  moving  the  discussion 
to  a  separate  paragraph  and  including 
the  statement  in  §  825.306(d)  regarding 
the  ADA,  the  Department  intends  to 
make  clear  that,  once  an  employee 
returns  to  work  and  is  no  longer  on 
FMLA  leave,  an  employer  may  require 
a  medical  exam  under  the  guidelines 
and  restrictions  imposed  by  the  ADA. 

At  that  point,  the  FMLA’s  fitness-for- 
duty  regulation  no  longer  applies. 

Section  825.313  (Failure  To  Provide 
Certification) 

Current  §825.311  provides  that  if  an 
employee  fails  to  provide  medical 
certification  in  a  timely  manner,  the 
employer  may  delay  the  taking  of  FMLA 
leave  until  it  has  been  provided.  Current 
§  825.311(a)  addresses  the  failure  to 
provide  timely  certification  of  the 
foreseeable  need  for  FMLA  leave,  and 
§  825.311(b)  addresses  the  failure  to 
provide  timely  certification  when  the 
need  for  FMLA  leave  is  not  foreseeable. 
Current  §  825.311(c)  addresses  an 
employee’s  failure  to  provide  timely 
certification  of  the  employee’s  fitness  to 
return  to  work  pursuant  to  §  825.310 
(§  825.312  in  the  final  rule).  In  the 
NPRM,  the  Department  proposed  to 
explain  more  clearly  the  implications  of 
an  employee’s  failure  to  provide 
medical  certification  in  a  timely 
manner.  To  that  end,  the  Department 
proposed  to  amend  the  wording  in 
current  §  825.311(a)  and  (b)  permitting 
an  employer  to  “delay”  FMLA  leave  to 
instead  clarify  that  an  employer  may 
“deny”  FMLA  leave  until  the  required 
certification  as  provided.  As  explained 
in  the  NPRM,  the  proposed  change  in 
language  was  intended  to  ensure  that 
both  employees  and  employers 
understood  the  potential  impact  of  a 
failure  to  provide  medical  certification 
in  a  timely  manner,  but  was  not  a 
substantive  change  from  the  current 
regulation.  The  Department  also 
proposed  a  new  §  825.311(c)  that 
addressed  the  consequences  of  failing  to 
provide  timely  recertification.  Current 
§  825.311(c)  was  redesignated  as 
§  825.311(d)  in  the  proposed  rule, 
without  a  substantive  change.  The  final 
rule  adopts  §825.311  as  proposed,  but 
the  section  is  renumbered  as  §  825.313 
to  account  for  the  new  military  family 
leave  sections  (§§  825.309  and  825.310). 
Section  825.313(c)  also  clarifies  that 
recertification  does  not  apply  to  leave 
taken  for  a  qualifying  exigency  or  to  care 
for  a  covered  servicemember. 

The  Department  received  very  few 
comments  regarding  proposed  §825.311 
(§825.313  in  the  final  rule).  The  Equal 


Employment  Advisory  Council 
supported  the  Department’s  clarification 
regarding  the  consequences  of  an 
employee’s  failure  to  provide  medical 
certification  but  asked  the  Department 
to  state  even  more  explicitly  in  the  final 
rule  that  any  absences  an  employee  may 
have  during  the  period  in  which  the 
employer  may  deny  FMLA  protection 
due  to  the  failure  to  provide  timely 
certification  may  be  treated  as 
unexcused,  even  if  certification  is  later 
provided  that  covers  the  period  of  time 
in  which  the  protection  was  denied.  The 
law  firm  of  Vercruysse  Murray  & 

Calzone  expressed  concern  that  this 
section  could  be  read  as  prohibiting 
employers  from  disciplining  or 
terminating  employees  for  absences  that 
occur  during  the  period  in  which 
employers  are  permitted  to  deny  FMLA 
protection  due  to  the  employee’s  failure 
to  provide  timely  certification.  TOC 
Management  Services  argued  that 
employees  should  not  be  given  15  days 
of  protection,  as  indicated  in  the 
example  in  §  825.311(a),  when  they  fail 
to  provide  timely  medical  certification. 
The  National  Retail  Federation 
requested  clarification  as  to  whether 
FMLA  leave  can  be  denied  from  the  date 
the  employer  requests  the  certification 
or  from  the  date  that  the  employee  fails 
to  timely  provide  the  certification.  The 
Pennsylvania  Governor’s  Office  of 
Administration  asked  for  clarification  of 
the  employer’s  ability  to  retroactively 
designate  leave  as  FMLA-protected 
when  an  employee  provides  late 
certification. 

The  Department  believes  that 
§  825.311  as  proposed  (§  825.313  in  the 
final  rule)  is  clear  as  to  the 
consequences  of  an  employee’s  failure 
to  provide  timely  certification  or 
recertificatioRv  Any  absences  that  occur 
during  the  period  in  which  an  employer 
has  the  right  to  deny  FMLA  protection 
due  to  the  failure  to  provide  timely 
certification  may  be  treated  under  the 
employer’s  normal  attendance  policies. 
The  Department  disagrees  that,  where 
employees  fail  to  provide  timely 
certification,  employers  should  be  able 
to  deny  FMLA  protection  for  the  entire 
period  from  the  request  for  certification 
until  such  time  as  the  certification  is 
provided.  Employees  must  be  provided 
at  least  15  calendar  days  to  provide  the 
requested  certification,  and  are  entitled 
to  additional  time  when  they  are  unable 
to  meet  that  deadline  despite  their 
diligent,  good-faith  efforts.  The 
Department  expects  that  in  all  cases 
employees  will  communicate  to  their 
employers  the  efforts  they  are  making  to 
secure  the  completed  medical 
certifications.  See  §§  825.305(b)  and 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


68037 


825.308(d).  Accordingly,  an  employee’s 
certification  (or  recertification)  is  not 
untimely  until  that  period  has  passed, 
as  the  regulation  indicates.  Finally,  the 
Department  notes  that  §825.313  permits 
employers  to  deny  FMLA  protection 
when  an  employee  fails  to  provide  a 
timely  certification  or  recertification, 
but  it  does  not  require  employers  to  do 
so.  Employers  always  have  the  option  of 
accepting  an  untimely  certification  and 
not  denying  FMLA  protection  to  any 
absences  that  occurred  during  the 
period  in  which  the  certification  was 
delayed. 

Sections  825.400-825.600 

The  Department  noted  in  the  NPRM 
that  conforming  changes  would  need  to 
be  made  to  §§  825.400-825.600,  which 
include  Subpart  D — Enforcement 
Mechanisms,  Subpart  E — Recordkeeping 
Requirements,  and  Subpart  F — Special 
Rules  Applicable  to  Employees  of 
Schools,  in  order  to  incorporate  the  new 
military  family  leave  entitlements.  The 
Department  proposed  no  other 
substantive  changes  to  these  sections, 
although  it  did  propose  new  titles  and 
very  minor  editorial  changes,  such  as 
adding  a  reference  to  the  Department’s 
Web  site  in  proposed  §  825.401(a), 
updating  the  reference  in  proposed 
§  825.500(c)(4)  to  the  new  employer 
eligibility  notice  requirement  proposed 
in  §  825.300(b),  and  deleting  a  cross- 
reference  in  proposed  section 
825.601(b). 

Subpart  D — Enforcement  Mechanisms 
(Sections  825.400-825.404) 

There  were  very  few  comments  on 
§§  825.400-825.404  of  the  proposal.  The 
final  rule  adopts  proposed  §§  825.400- 
825.404  without  change,  except  as 
explained  below  with  respect  to  the 
incorporation  of  appropriate  references 
to  the  military  family  leave 
entitlements. 

The  military  family  leave 
amendments  to  the  FMLA  provide  for 
the  recovery  of  damages  equal  to,  in  a 
case  involving  the  need  for  leave  to  care 
for  a  covered  servicemember  in  which 
wages,  salary,  employment  benefits  or 
other  compensation  have  not  been 
denied  or  lost  to  the  employee,  any 
actual  monetary  losses  sustained  by  the 
employee  up  to  a  sum  equal  to  a  total 
of  26  weeks  of  wages  (rather  than  the 
usual  12  weeks).  29  U.S.C.  2617.  In 
order  to  implement  this  provision,  the 
preamble  to  the  NPRM  stated  the 
Department’s  belief  that  a  conforming 
revision  would  be  required  to 
§  825.400(c),  which,  as  proposed, 
provided  that  an  employee  is  entitled  to 
wages,  employment  benefits,  or  other 
compensation  lost  or  denied  to  the 


employee  by  reason  of  the  violation  or, 
where  no  such  tangible  loss  has 
occurred,  any  actual  monetary  losses 
sustained  as  a  direct  result  of  an 
employer’s  violation  of  one  or  more  of 
the  provisions  of  FMLA  up  to  an 
amount  equal  to  a  total  of  12  weeks  of 
wages.  See  73  FR  at  7932.  Accordingly, 
the  final  rule  amends  §  825.400(c)  to 
provide  that,  in  a  case  involving  the 
military  caregiver  leave,  an  employee  is 
entitled  to  actual  monetary  losses 
sustained  up  to  sum  equal  to  a  total  of 
26  weeks  of  wages  for  the  employee. 

The  final  rule  makes  no  other  changes 
to  proposed  §§825.400-825.404. 

Section  825.500  (Recordkeeping 
Requirements) 

The  only  change  proposed  in 
§  825.500  was  to  paragraph  (c)(4)  to 
include  a  reference  to  the  eligibility 
notice  requirement  in  proposed 
§  825.300(b)  and  to  delete  the  reference 
to  the  general  notice  form.  The  final  rule 
adopts  these  proposed  changes, 
incorporates  a  reference  to  the  notice 
requirements  for  military  family  leave, 
and  further  clarifies  that  employers 
should  retain  all  written  notices  given  to 
employees  as  required  under  the  FMLA 
and  these  regulations. 

Comments  on  the  FMLA 
recordkeeping  provisions  centered  on 
proposed  §  825.500(g).  which,  like  the 
current  regulations,  requires  that  certain 
records  created  for  purposes  of  FMLA 
be  maintained  as  confidential  medical 
records.  The  American  Postal  Workers 
Union,  for  example,  recommended  that 
FMLA  medical  certifications  be 
accessible  only  to  trained  professionals 
employed  by  or  representing  the 
employer.  Many  employees  raised 
concerns  about  supervisors  disclosing 
information  about  an  employee’s  serious 
health  condition.  Catholic  Charities, 
Diocese  of  Metuchen  urged  that  the 
Department  clarify  whether  this  section 
of  the  recordkeeping  provisions  applies 
to  fitness-for-duty  documents. 

The  Department  believes  this  section 
of  the  proposed  rule,  which  closely 
tracks  the  current  regulation,  adequately 
addresses  the  issues  raised  by  these 
comments.  The  proposed  regulation 
provided  that  records  and  documents 
relating  to  medical  certifications, 
recertifications,  or  medical  histories  of 
employees  or  employees’  family 
members,  created  for  purposes  of 
FMLA,  are  to  be  maintained  as 
confidential  medical  records  in  separate 
files/records  from  the  usual  personnel 
files,  and  that  if  the  ADA  is  also 
applicable,  such  records  are  to  be 
maintained  in  conformance  with  ADA 
confidentiality  requirements  (see  29 
CFR  1630.14(c)(1));  except  that:  (1) 


Supervisors  and  managers  may  be 
informed  regarding  necessary 
restrictions  on  the  work  or  duties  of  an 
employee  and  necessary 
accommodations;  (2)  first  aid  and  safety 
personnel  may  be  informed  (when 
appropriate)  if  the  employee’s  physical 
or  medical  condition  might  require 
emergency  treatment;  and  (3) 
government  officials  investigating 
compliance  with  FMLA  (or  other 
pertinent  law)  are  to  be  provided 
relevant  information  upon  request. 
Because  a  fitness-for-duty  certification 
is  a  type  of  medical  certification,  the 
Department  does  not  believe  that  a 
separate  reference  to  fitness-for-duty 
certifications  is  required  in  this  section. 
As  is  the  case  under  the  current 
regulations,  fitness-for-duty 
certifications  are  to  be  maintained  as 
confidential  medical  records  pursuant 
to  §825. 500(g). 

The  Department  did  make  two  minor 
changes  in  §  825.500(c)(4)  of  the  final 
rule,  which  requires  an  employer  to 
maintain  copies  of  notices  provided  to 
an  employee  pursuant  to  the  FMLA.  The 
proposed  recordkeeping  requirement 
did  not  specifically  mention  the 
designation  notice  (Form  WH-382).  In 
response  to  a  comment  from  the  Metro 
Regional  Transit  Authority  in  Akron, 
Ohio,  the  final  rule  clarifies  in 
§  825.500(c)(4)  that  employers  must 
maintain  copies  of  all  written  notices 
given  to  employees  as  required  under 
the  FMLA  and  these  regulations,  and 
not  just  eligibility  notices.  Finally,  in 
§  825.500(g),  a  reference  to  “medical 
certifications’’  is  changed  to 
“certifications”  to  incorporate 
certifications  related  to  the  military 
family  leave  provisions. 

Subpart  F — Special  Rules  Applicable  to 
Emplovees  of  Schools  (Sections 
825.600-825.604) 

There  were  very  few  comments  on 
§§  825.600-825.604  of  the  proposal.  The 
National  School  Boards  Association 
commented  that  the  possible  regulatory 
changes  the  Department  discussed  in 
the  preamble  regarding  the  application 
of  the  military  family  leave  amendments 
to  eligible  instructional  employees  of 
local  educational  agencies  appeared 
consistent  with  the  new  legislation.  The 
American  Federation  of  Teachers 
commented  on  the  need  for  the 
availability  of  FMLA  leave  for  its  1.4 
million  members  and  stated  that 
“without  the  ability  to  use  FMLA  leave, 
many  AFT  members  would  have  risked 
losing  their  jobs  and/or  essential  health 
insurance  in  order  to  provide  necessary  • 
care  for  themselves  or  for  a  family 
member.  Increased  restrictions  on  using 
suclf  leave  could  therefore  have  a 
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devastating  impact  upon  workers.” 
Other  than  changes  to  titles  and  very 
minor  editorial  changes,  the  proposed 
text  for  §§825.600—825.604  was  the 
same  as  the  current  regulations.  The 
preamble  to  the  proposed  rule,  however, 
stated  that  three  related  regulatory 
changes  would  be  required  to 
incorporate  the  new  military  family 
leave  provisions  into  these  sections  of 
the  FMLA  regulations.  73  FR  at  7932- 
33.7 

First,  the  military  family  leave 
amendments  provide  that  an  employer 
covered  by  29  U.S.C.  2618  can  require- 
in  the  case  of  an  instructional  employee 
who  requests  FMLA  leave  intermittently 
or  on  a  reduced  leave  schedule  for 
foreseeable  planned  medical  treatment 
of  a  covered  serviceniember  and  who,  as 
a  result,  will  be  on  leave  for  greater  than 
20  percent  of  the  total  number  of 
working  days  during  the  period  of  leave- 
that  the  employee  choose  to  either  (1) 
take  leave  for  a  period  or  periods  of 
particular  duration:  or  (2)  transfer 
temporarily  to  an  available  alternative 
position  with  equivalent  pay  and 
benefits  that  better  accommodates 
recurring  periods  of  leave.  In  order  to 
incorporate  this  change,  the  Department 
stated  in  the  preamble  to  the  proposed 
rule  that  a  minor  technical  revision 
would  be  required  to  current  and 
proposed  §  825.601(a)(1)  to  provide  that 
the  provisions  of  that  section  apply 
when  an  eligible  instructional  employee 
needs  intermittent  leave  or  leave  on  a 
reduced  schedule  to  care  for  a  covered 
servicemember,  in  addition  to  applying 
to  situations  where  the  employee  takes 
such  leave  to  care  for  a  family  member 
with  a  serious  health  condition  or  for 
the  employee’s  own  serious  health 
condition.  In  all  three  cases,  the 
provision  would  continue  to  apply  only 
to  intermittent  leave  or  leave  on  a 
reduced  leave  schedule,  which  is 
foreseeable  based  on  planned  medical 
treatment,  and  requires  the  employee  to 
be  on  leave  for  more  than  20  percent  of 
the  total  number  of  working  days  over 
the  period  the  leave  would  extend.  The 
final  rule  incorporates  this  change. 

Second,  the  military  family  leave 
amendments  extend  some  of  the 
limitations  on  leave  near  the  end  of  an 
academic  term  to  leave  requested  during 
this  period  to  care  for  a  covered 
servicemember.  The  Department  stated 
in  the  preamble  to  the  proposed  rule 
that  it  believ'ed  the  text  of 


^The  militar\'  family  leave  provisions  of  the 
NDAA  that  extend  the  entitlement  to  take  FMLA 
leave  to  care  for  a  covered  servicemember  and 
because  of  a  qualifying  exigency  to  eligible 
instructional  employees  of  local  agencies  are 
codified  in  subsections  (c)(1).  (d)(2),  and  (d)(3)  of 
29  U.S.C.  2618. 


§  825.602(a)(2)  and  (a)(3)  would  need  to 
be  changed  in  order  to  apply  the 
limitations  on  leave  near  the  end  of  an 
academic  term  to  military  family  leave. 
73  FR  at  7933.  Specifically,  current  and 
proposed  §  825.602(a)(2)  provide  that  if 
an  instructional  employee  begins  leave 
for  a  purpose  other  than  the  employee’s 
own  serious  health  condition  during  the 
five-week  period  before  the  end  of  the 
term,  the  employer  may  require  the 
employee  to  continue  taking  leave  until 
the  end  of  the  term  if  the  leave  will  last 
more  than  two  w'eeks  and  the  employee 
would  return  to  work  during  the  two- 
week  period  before  the  end  of  the  term. 
Current  and  proposed  §  825.602(a)(3) 
provide  that  an  employer  may  require 
an  instructional  employee  to  continue 
taking  leave  until  the  end  of  the  term  if 
the  employee  begins  leave  that  will  last 
more  than  five  working  days  for  a 
purpose  other  than  the  employee’s  own 
serious  health  condition  during  the 
three-week  period  before  the  end  of  the 
term. 

Because  the  military  family  leave 
amendments  extend  the  limitations  in 
§  825.602(a)(2)  and  (a)(3)  only  to  leave 
taken  to  care  for  a  covered 
servicemember,  and  not  leave  taken 
because  of  a  qualifying  exigency,  the 
Department  stated  in  the  NPRM  that 
these  two  FMLA  regulatory  sections 
would  need  to  be  changed  in  order  to 
specifically  reference  the  types  of  leave 
that  are  subject  to  the  limitations, 
namely:  (1)  Leave  because  of  the  birth 
of  a  son  or  daughter,  (2)  leave  because 
of  the  placement  of  a  son  or  daughter  for 
adoption  or  foster  care,  (3)  leave  taken 
to  care  for  a  spouse,  parent,  or  child 
with  a  serious  health  condition,  and  (4) 
leave  taken  to  care  for  a  covered 
servicemember.  73  FR  at  7933.  The  final 
rule  incorporates  these  changes  and  a 
minor  grammatical  change  to 
§  825.602(a)(3).  No  other  changes  have 
been  made  to  proposed  §§  825.600- 
825.604. 

Subpart  (3 — Effect  of  Other  Laws, 
Employer  Practices,  and  Collective 
Bargaining  Agreements  on  Employee 
Rights  Under  FMLA  (Sections  825.700- 
825.702) 

Section  825.700  (Interaction  With 
Employer’s  Policies) 

Current  §  825.700(a)  provides  that  an 
employer  may  not  diminish  the  rights 
established  by  the  FMLA  through  an 
employment  benefit  program  or  plan, 
but  that  an  employer  may  provide 
greater  leave  rights  than  the  FMLA 
requires.  The  NPRM  proposed  to  delete 
the  last  sentence  of  §  825.700(a),  which 
states  that  if  an  employee  takes  paid  or 
unpaid  leave  and  the  employer  does  not 


designate  the  leave  as  FMLA  leave,  the 
leave  taken  does  not  count  against  an 
employee’s  FMLA  entitlement,  in  order 
to  conform  to  the  U.S.  Supreme  Court’s 
decision  in  Ragsdale  which  invalidated 
this  provision.  The  Department 
proposed  no  changes  to  current 
§  825.700(b),  which  provides  that  an 
employer  may  amend  existing  leave 
programs,  so  long  as  they  comply  with 
the  FMLA,  and  that  nothing  in  the  Act 
is  intended  to  discourage  employers 
from  adopting  or  retaining  more 
generous  leave  policies.  The  Department 
proposed  to  delete  §  825.700(c)(1)  and 
(2)  from  the  current  regulations,  as  they 
discuss  the  initial  applicability  of  the 
statute  and  periods  of  employment  prior 
to  the  statute’s  effective  date,  which  are 
no  longer  necessary. 

There  were  only  a  few  comments  on 
these  changes.  The  Association  of 
Corporate  Counsel’s  Employment  and 
Labor  Law  Committee  and  the  Equal 
Employment  Advisory  Council 
commented  that  they  supported  the 
changes  in  §  825.700(a)  to  align  the 
regulations  with  the  Ragsdale  decision. 
The  final  rule  adopts  §  825.700  as 
proposed  and  makes  no  further  changes. 

Section  825.701  (Interaction  With  State 
laws) 

Section  401(b)  of  the  FMLA,  29  U.S.C. 
2651(b),  provides  that  “Nothing  in  this 
Act  or  any  amendment  made  by  this  Act 
shall  be  construed  to  supersede  any 
provision  of  any  State  or  local  law  that 
provides  greater  family  or  medical  leave 
rights  than  the  rights  established  under 
this  Act  or  any  amendment  made  by  this 
Act.”  When  §  825.701  of  the  current  rule 
was  proposed  for  public  comment,  a 
number  of  employer  groups  argued  that 
this  part  of  the  statute  should  be 
interpreted  to  apply  only  in  the  case  of 
more  generous  State  or  local  law 
substantive  provisions,  such  as 
eligibility  and  coverage  requirements, 
amount  of  leave,  benefits  and 
employment  protections,  and 
substitution  requirements,  and  not  to 
procedural  provisions  such  as 
notification  of  leave  and  certification 
requirements.  These  commenters  argued 
at  that  time  that  any  State  or  local  law’s 
(or  implementing  regulation’s) 
procedural  provision  that  is  inconsistent 
with  the  FMLA  should  be  preempted 
because  of  the  administrative  difficulty 
in  trying  to  determine  if  a  particular 
State  or  local  law’s  procedural  provision 
is  more  or  less  generous  to  the  employee 
than  the  FMLA  procedural  provisions. 
See  the  discussion  on  this  topic  in  the 
preamble  to  the  current  rule  at  60  FR  at 
2230-32  ()an.  6,  1995). 

Because  the  wording  of  the  statute 
provides  that  the  FMLA  does  not 
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supersede  “any  provision”  of  any  State 
or  local  law  that  provides  greater  family 
or  medical  leave  “rights”  than  those 
provided  under  the  FMLA,  the 
Department  stated  in  the  preamble  to 
the  current  rule  that  it  was  not  possible 
to  apply  section  401(b)  of  the  statute 
only  to  substantive  provisions  that 
provide  more  generous  family  or 
medical  leave  benefits  and  not  to 
procedural  provisions  that  may  extend 
greater  rights: 

There  is  no  basis  under  this  [statutory] 
language  or  the  legislative  history  to 
distinguish  between  procedural  provisions 
that  extend  greater  rights  to  employees  and 
substantive  provisions  that  provide  more 
generous  family  or  medical  leave  benefits  to 
employees  *  *  *.  Given  the  literal  language 
of  FMLA,  DOL  has  no  authority  to  preempt 
State  laws  to  the  extent  they  provide  more 
generous  leave  rights  to  employees.  The 
results  about  which  the  majority  of  the 
comments  complained  occur  by  operation  of 
law  (FMLA  and  State  family  and  medical 
leave  laws),  and  cannot  be  mitigated  by 
regulation. 

Id. 

Although  no  changes  to  §  825.701  were 
proposed  in  the  NPRM,  the  Department 
received  a  few  comments  regarding  this 
section.  TOC  Management  Services 
raised  a  question  regarding 
§  825.701(a)(4).  Specifically,  TOC 
Management  Services  commented. 

Nothing  in  the  [FMLA]  statute  limits  the 
employer’s  ability  to  request  the  second 
opinion  if  state  law  limits  the  ability.  State 
leave  laws  regulate  their  specific  leave 
provisions,  not  the  FMLA.  Clearly  an 
employer  would  not  have  the  ability  to  ask 
for  the  second  opinion  if  the  employee’s 
leave  only  qualified  under  state  law  and  such 
second  opinions  w'ere  prohibited  by  that 
state.  But  when  an  employee  is  taking  FMLA 
leave  (even  if  it  runs  concurrently  with  state 
leave),  29  U.S.C.  2601-2654  sets  the 
parameters  of  that  leave.  The  DOL  cannot 
enact  regulations  that  contradict  the  statute; 
29  U.S.C.  2623(c)(1)  provides  employers  with 
the  right  to  obtain  second  opinions  and  the 
DOL  cannot  deprive  employers  of  that 
statutory  right. 

The  Legal  Aid  Society-Employment 
Law  Center  also  commented  that  “many 
large  corporations  that  operate 
throughout  the  Unites  States  utterly  fail 
to  comply  with  California’s  more 
restrictive  privacy  laws  in  California 
*  *  *  [and  that]  DOL  must  take  action 
to  ensure  that  large  companies,  which 
operate  throughout  the  United  States, 
comply  with  California’s  more 
protective  privacy  and  medical 
confidentiality  laws.” 

The  Department  disagrees  with  the 
comment  from  TOC  Management 
Services  that  nothing  in  the  FMLA 
limits  the  employer’s  ability  to  request 
a  second  opinion  in  the  case  of  FMLA 


leave  contrary  to  State  law,  “even  if  it 
runs  concurrently  with  state  leave.”  It  is 
correct  that  State  and  local  family  and 
medical  leave  laws  do  not  supersede  or 
preempt  the  FMLA.  As  explained  above, 
however,  section  401(b)  of  the  FMLA, 

29  U.S.C.  2651(b),  provides  that  the 
FMLA  does  not  supersede  or  preempt 
provisions  of  State  or  local  laws 
(whether  substantive  or  procedural)  that 
afford  employees  with  greater  rights 
than  the  FMLA.  Thus,  an  employer 
must  comply  with  all  the  provisions  of 
the  FMLA  and  any  parallel  State  or  local 
law  that  applies  to  a  given  leave  request. 

Conversely,  the  Department  disagrees 
with  the  Legal  Aid  Society-Employment 
Law  Center’s  comment  that  the 
Department  should  take  action  to  ensure 
that  companies  comply  with  State 
privacy  and  confidentiality  laws.  The 
Department’s  Wage  and  Hour  Division 
administers  and  enforces  the  FMLA  and 
has  no  authority  to  administer  or 
enforce  any  State  laws. 

Based  on  its  consideration  of  these 
two  comments,  however,  the 
Department  has  decided  that  the 
examples  in  §  825.701(a)(3)  and  (a)(4) 
are  not  helpful  because  they  can  be  read 
incorrectly  to  suggest  that  the 
Department  is  assuming  the 
responsibility  for  the  administration  or 
enforcement  of  provisions  of  State  or 
local  laws  that  afford  employees  with 
greater  rights  than  the  FMLA.  As 
indicated  above,  the  Department’s  Wage 
and  Hour  Division  administers  and 
enforces  the  FMLA  and  has  no  authority 
to  administer  or  enforce  State  or  local 
family  and  medical  leave  laws. 
Employers  who  contact  local  Wage  and 
Hour  offices  with  questions  about  State 
laws  are  referred  to  the  appropriate 
State  government  agency. 

Thus,  in  order  to  avoid  any 
misimpression  that  the  Wage  and  Hour 
Division  enforces  State  or  local  family 
and  medical  leave  laws,  the  examples  in 
the  current  §  825.701(a)(3)  and  (a)(4) 
have  been  removed  from  the  text  of  the 
final  rule.  This  change  has  no  policy  or 
legal  effect  whatsoever  on  the  continued 
application  of  the  principle  embodied  in 
section  401(b)  of  the  FMLA,  29  U.S.C. 
2651(b),  that  the  FMLA  does  not 
supersede  or  preempt  any  provision  of 
a  State  or  local  law  that  affords  an 
employee  with  greater  rights  than  the 
FMLA.  This  change  in  the  final  rule  is 
intended  only  to  clarify  that  the 
Department  admini.sters  and  enforces 
the  FMLA;  State  and  local  government 
agencies  administer  and  enforce  the 
laws  for  which  they  are  responsible;  and 
employers  must  comply  with  all 
applicable  laws.  Where  a  State  or  local 
law  applies  concurrently  with  the 
FMLA,  there  is  unfortunately  no  way  for 


employers  to  avoid  the  administrative 
burden  that  each  leave  request  is  to  be 
considered  first  under  one  law 
(including  its  benefit  and  procedural 
provisions)  and  then  the  other(s).  No 
other  changes  to  the  proposed  text  for 
§  825.701  have  been  made. 

Section  825.702  (Interaction  With 
Federal  and  State  Anti-Discrimination 
Laws) 

Current  §  825.702  addresses  the 
interaction  between  the  FMLA  and 
other  Federal  and  State  anti- 
discrimination  laws.  The  Department 
proposed  to  add  a  new  paragraph  (g)  in 
this  section  to  discuss  the  interaction 
between  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act  of  1994  (USERRA)  and  the  FMLA 
and  incorporate  the  information  in  a 
2002  guidance  memorandum  on  this 
matter.  Existing  paragraph  (g)  of  this 
section  was  proposed  to  be  redesignated 
as  paragraph  (h).  The  only  other  change 
in  the  proposal  was  to  conform  the 
cross-reference  in  §  825.702(d)(2)  to  the 
proper  paragraph  in  proposed  §  825.207. 
These  changes  are  included  in  the  final 
rule. 

The  Chamber  stated  that  it  supports 
the  clarification  in  proposed  new 
§  825.702(g),  “which  codifies  guidance 
issued  by  the  Department  in  July  2002, 
especially  in  light  of  the  reentry  into  the 
workforce  of  thousands  of  service 
members  in  the  coming  years.”  The 
Equal  Employment  Advisory  Council, 
however,  commented  that  the 
“Department’s  proposal  to  confer 
eligibility  on  military  service  members 
pursuant  to  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act  (USERRA)  *  *  *  exceeds  the 
Department’s  authority,”  and  that  the 
proposed  new  §  825.702(g),  and  a 
related  new  paragraph  in  §  825.110(c)(2) 
(in  the  section  entitled  “Eligible 
employee”)  should  be  deleted. 

The  Department  does  not  agree  with 
this  latter  comment.  The  NPRM 
included  this  new  §  825.702(g)  simply 
to  incorporate  the  substance  of  a  July  22, 
2002  guidance  memorandum,  available 
at  h  ttp://\\'w'w.  dol.gov/vets/media/ 
fmlarights.pdf,  stating  the  Department’s 
opinion  on  the  application  of  uniformed 
servicemembers’  rights  under  USERRA 
to  family  and  medical  leave.  Under 
USERRA,  servicemembers  who  are 
reemployed  are  entitled  to  the  rights 
and  benefits  that  they  would  have 
attained  if  they  had  remained 
continuously  employed.  The  rights  and 
benefits  protected  by  USERRA  include 
those  provided  by  employers  and  those 
required  by  another  statute,  such  as  the 
right  to  leave  under  the  FMLA. 
Accordingly,  uhder  USERRA,  a 
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returning  servicemember  would  be 
entitled  to  FMLA  leave  if  the  hours  that 
he  or  she  would  have  worked  for  the 
civilian  employer  during  the  period  of 
military  service  would  have  met  the 
FMLA  eligibility  threshold.  This  is  not 
an  expansion  of  FMLA  rights  through 
regulation;  this  is  a  requirement  of 
USERRA. 

Section  825.702(b)-{e)  of  the  current 
and  proposed  rule  discuss  the 
interaction  between  the  FMLA  and  the 
ADA,  as  amended.  As  indicated  in  the 
preamble  to  the  proposed  rule,  the 
Department  received  a  number  of 
comments  in  response  to  the  RFI  that 
discussed  the  relationship  between  the 
FMLA  and  the  ADA,  particularly 
regarding  job  modification,  light  duty, 
and  reassignment.  See  73  FR  at  7923 
(Feb.  11,  2008).  Many  of  those 
comments  were  discussed  in  Chapter 
VII  of  the  Department’s  2007  Report  on 
the  RFI  comments.  See  72  FR  at  35599 
(June  28,  2007).  The  preamble  to  the 
proposed  rule  stated  that  the 
Department  could  do  nothing  to  alter 
the  fact  that  the  two  statutes  serve 
distinctly  different  purposes,  provide 
different  rights,  and  have  different 
eligibility  criteria.  See  73  FR  at  7924. 
Although  the  Department  did  not 
propose ^any  regulatory  changes,  it  did 
provide  a  lengthy  discussion  in  the 
preamble  to  the  proposed  rule  regarding 
the  interaction  between  the  FMLA  and 
the  ADA  to  aid  both  employees  and 
employers. 

In  response  to  the  NPRM,  comments 
from  employer  groups  continued  to 
express  frustration  over  the  difficulty  of 
reconciling  the  two  statutes.  The 
National  Federation  of  Independent 
Business  commented  that  “employers 
must  navigate  the  complexities  of  both 
laws  in  order  to  determine  whether  an 
employee  should  be  granted  medical 
leave  in  a  given  situation  *  *  *.  [A]n 
employee’s  condition  must  be  looked  at 
from  both  perspectives  to  determine 
whether  the  FMLA,  ADA,  or  both  apply 
*  *  *.  [For  example,]  an  impaired 
employee  entitled  to  ADA  protections  is 
not  limited  to  the  12  weeks  leave 
permitted  under  the  FMLA  [and  this 
can]  lead  to  situations  where  employers 
simply  play  it  safe  by  extending  FMLA 
leave  beyond  12  weeks  without  question 
because  of  concerns  that  an  employee 
would  file  an  ADA  discrimination 
lawsuit.”  The  NPRM  also  prompted  a 
significant  number  of  comments  on  the 
Department’s  preamble  discussion  of 
the  interaction  between  the  FMLA  and 
the  ADA. 

The  Department  recognizes  the 
difficulty  employers  face  in  addressing 
both  ADA  and  FMLA  compliance  issues 
that  can  arise  on  a  particular  leave 


request  and  the  frustration  that  this 
administrative  burden  causes.  The 
Department  continues  to  believe  that  the 
administrative  burden  of  complying 
with  the  FMLA  and  the  ADA  cannot  be 
reduced  through  revisions  to  the 
regulatory  requirements  under  the 
FMLA.  The  FMLA  legislative  history 
clearly  states  that  the  “purpose  of  the 
FMLA  is  to  make  leave  available  to 
eligible  employees  and  employers 
within  its  coverage,  and  not  to  limit 
already  existing  rights  and  protection,” 
and  it  specifically  recognizes  that  “the 
leave  provisions  of  the  [FMLA]  are 
wholly  distinct  from  the  reasonable 
accommodation  obligations  of 
employers  covered  under  the  [ADA].”  S. 
Rep.  No.  103-3,  at  38  (1993).  Thus, 
where  both  laws  may  apply,  the 
applicability  of  each  statute  iieeds  to  be 
evaluated  independently.  For  these 
reasons,  the  final  rule  does  not  make 
any  changes  to  this  regulatory  section  in 
response  to  these  comments.  The  words 
“as  amended”  have  been  added  to  the 
reference  to  the  ADA  in  §  825.702(a), 
and  to  the  definition  of  the  ADA  in 
§  825.800,  to  reflect  the  passage  of  the 
Americans  with  Disabilities 
Amendments  Act  of  2008,  which  makes 
several  changes  to  the  definition  of  the 
term  “disability”  under  the  ADA.  The 
Department  notes  that  the  EEOC  will  be 
revising  its  ADA  regulations  to  comply 
with  these  amendments,  which  become 
effective  on  January  1,  2009. 

Subpart  H — Definitions 
Section  825.800  (Definitions) 

The  current  §825.800  contains  the 
definitions  of  significant  terms  used  in 
the  regulations.  Changes  to  definitions 
that  would  be  affected  by  the 
Department’s  proposed  rule  were 
included  in  the  NPRM.  Specifically, 
changes  and  clarifications  were 
proposed  to  the  definitions  of  the  terms 
“continuing  treatment,”  “eligible 
employee,”  “employee,”  “health  care 
provider,”  “serious  health  condition,” 
“parent,”  and  “son  or  daughter.” 

The  Department  received  two 
comments  on  the  content  of  the 
definitions.  WorldAtVVork  commented 
that  the  definition  of  “son  or  daughter” 
should  be  expanded  to  children  over  age 
18  who  do  not  have  a  mental  or  physical 
disability  if  they  meet  other  conditions. 
Because  “son  or  daughter”  is  defined  by 
the  statute  itself,  the  Department  is  not 
adopting  this  comment.  See  29  U.S.C. 
2611(12).  The  American  Academy  of 
Physician  Assistants  stated  its  support 
for  the  Department’s  inclusion  of 
physician  assistants  in  the  definition  of 
“health  care  provider.” 


One  commenter,  Illinois  Credit  Union 
League  expressed  concern  that  the 
cross-references  made  the  definitions 
difficult  to  read;  another  commenter, 
Catholic  Charities,  Diocese  of  Metuchen 
suggested  that  the  definitions  should  be 
placed  at  the  beginning  of  the  rule.  The 
Department  agrees  that  it  is  preferable  to 
avoid  cross-references  to  other  sections 
in  the  definitions.  This  is  not  always 
possible,  however,  without  including 
very  lengthy  text  in  a  definition  that  is 
identical  to  text  in  another  section. 

Also,  no  other  commenters  suggested 
moving  the  definitions  section  to  the 
front  of  the  regulation,  and  its  current 
position  in  §  825.800  is  a  familiar 
location  to  many  people.  Consequently, 
these  two  comments  were  not  adopted 
in  the  final  rule. 

The  final  rule  adopts  §  825.800  as 
proposed  except  where  changes  were 
needed  to  conform  the  definitions  to 
changes  in  other  sections  of  the  final 
rule.  Specifically,  the  final  rule  includes 
additional  changes  to  the  definitions  for 
“continuing  treatment”  and  “serious 
health  condition.” 

In  the  NPRM,  the  Department  also 
stated  that  it  was  considering  the 
addition  of  certain  new  terms  related  to 
the  military  family  leave  entitlements  to 
the  definitions  found  in  §  825.800. 
Specifically,  the  Department  stated  that 
it  would  add  the  terms  “active  duty,” 
“contingency  operation,”  “covered 
servicemember,”  “outpatient  status,” 
“next  of  kin,”  and  “serious  injury  or 
illness.”  These  terms  are  discussed  in 
depth  in  the  sections  of  the  preamble 
related  to  qualifying  exigency  leave 
(§  825.126)  and  military  caregiver  leave 
(§825.127). 

In  the  final  rule,  §  825.800  contains 
new  definitions  for  the  terms  “active 
duty  or  call  to  active  duty  status,” 
“contingency  operation,”  “covered 
military  member,”  and  “son  or  daughter 
on  active  duty  or  call  to  active  duty 
status”  in  relation  to  qualifying 
exigency  leave.  It  also  contains  new 
definitions  for  the  terms  “covered 
servicemember,”  “parent  of  a  covered 
servicemember,”  “outpatient  status,” 
“next  of  kin  of  a  covered 
servicemember,”  “serious  injury  or 
illness,”  and  “son  or  daughter  of  a 
covered  servicemember”  in  relation  to 
military  caregiver  leave.  The  definitions 
for  these  terms  in  §  825.800  reflect  the 
definitions  for  these  terms  found  in 
§§  825.126,  825.127,  825.309,  and 
825.310. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  assigned  control  number 
1215-0181  to  the  FMLA  information 
collections.  In  accordance  with  the 
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Paperwork  Reduction  Act  of  1995 
(PRA),  the  February  11,  2008,  NPRM 
solicited  comments  on  the  FMLA 
information  collections  as  they  were 
proposed  to  be  changed.  44  U.S.C. 
3506{cK2).  The  Department  also 
submitted  a  contemporaneous  request 
for  OMB  review  of  the  proposed 
revisions  to  the  FMLA  information 
collections,  in  accordance  with  44 
U.S.C.  3507(d).  On  March  11,  2008,  the 
OMB  issued  a  notice  that  continued  the 
previous  approval  of  the  FMLA 
information  collections  under  the 
existing  terms  of  clearance.  The  OMB 
asked  the  Department,  to  resubmit  the 
information  collection  request  upon 
promulgation  of  a  final  rule  and  after 
considering  public  comments  on  the 
FMLA  NPRM.  While  the  Department 
received  comments  regarding 
substantive  aspects  of  the  FMLA 
information  collections,  no  comments 
directly  addressed  the  methodology  for 
estimating  the  public  burdens  under  the 
PRA.  In  order  to  facilitate  a  full 
understanding  of  all  the  issues  involved 
and  avoid  duplication  within  this 
preamble,  the  public  comments 
addressing  FMLA  information 
collections  imposed  by  this  final  rule 
are  discussed  in  the  applicable  portions 
of  this  preamble.  The  following  table 
shows  where  the  various  information 
collections  appear  in  the  final  rule. 


Information  collection 
name 


Employee’s  Notice  of 
Need  for  FMLA 
Leave. 

Notice  to  Employee  of 
FMLA  Eligibility. 

Notice  to  Employee  of 
FMLA  Rights  and 
Responsibilities. 

Notice  to  Employee  of 
FMLA  Designation. 

Medical  Certification/ 
Recertification  (Self 
and  Family). 

Fitness-For-Duty  Med¬ 
ical  Certification. 

Notice  to  Employee  of 
Incomplete  or  Insuf¬ 
ficient  Medical  Cer¬ 
tification. 

Notice  to  Employee  of 
Change  of  12- 
Month  Period  for 
Determining  Entitle¬ 
ment. 

Employee's  Periodic 
Status  Report. 

Documenting  Family 
Relationships. 

“Key  Employee”  Noti¬ 
fication. 


Regulatory  citation(s) 
within  29  CFR  825 


§§.  100(d),  .301(b), 
.302,  .303. 

§. 300(b). 

§. 300(c). 


§§.  127(c)(4),  .300(d), 
.301(a),  .312.  • 

§§.  100(d),  .305-.308. 


§§. 100(d),  .212(a)(3), 
.216(b),  .312. 

§. 305(c). 


§. 200(d)(1),  (e). 


§311. 

§§.122(j).  .310(d), 
(e)(3). 

§§  .219,  .300(c)(1)(v). 


Information  collection 
name 

Regulatory  citation(s) 
within  29  CFR  825 

Notice  to  Employee  of 
Pending  Cancella¬ 
tion  of  Health  Bene¬ 
fits. 

§  •212(a)(1). 

1 

1 

Documenting  Call  to 
Military  Active  Duty. 

§. 309(a). 

Certification  of  Quali¬ 
fying  Exigency. 

§§.309(b)-(c). 

Setvicemember’s 
Designation  of  Next 
of  Kin. 

§§.  122(d).  .127(b)(3). 

Certification  for  Seri¬ 
ous  Injury  or  Illness 
of  Covered 
Servicemember. 

§§  .307(a),  .310. 

General  Record¬ 
keeping. 

§.500. 

Interested  parties  may  obtain 
prototype  FMLA  notices  via  the  Wage 
and  Hour  Division’s  Forms  Web  site  at 
http :// www.dol.gov/esa/whd/ forms/ 
index.htm,  contacting  the  Wage  and 
Hour  Division  at  1-866— 4US— WAGE  (1- 
866-487-9243),  or  visiting  a  Wage  and 
Hour  Division  District  Office.  A  list  of 
District  Office  addresses  is  available  on 
the  Internet  at  http://www.dol.gov/esa/ 
whd/ america2.htm.  Prototype  FMLA 
forms  are  also  available  through  the 
forms.gov  Web  site.  Specifically,  the 
Wage  and  Hour  Division  offers  the 
following  prototype  notices: 

Certification  of  Serious  Health 
Condition — Employee’s  Own  Condition 
(Form  WH-380— E),  Certification  of 
Serious  Health  Condition — Employee’s 
Family  Member’s  Condition  (Form  WH- 
380-F),  Notice  of  FMLA  Eligibility  and 
Rights  and  Responsibilities  (Form  WH- 
381),  Notice  to  Employee  of  FMLA 
Designation  (Form  WH-382), 
Certification  of  Qualifying  Exigency 
(Form  WH-384),  Certification  for 
Serious  Injury  or  Illness  of  Covered 
Servicemember  (Form  WH-385). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Department  has 
resubmitted  the  revised  F’MLA 
information  collections  to  the  OMB  for 
approval,  and  the  Department  intends  to 
publish  a  notice  announcing  the  OMB’s 
decision  regarding  this  information 
collection  request.  A  copy  of  the 
information  collection  request  can  be 
obtained  at  http://wvm-.RegInfo.gov  or 
by  contacting  the  Wage  and  Hour 
Division  as  shown  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble.  The  existing  FMLA 
information  collection  authorization 
will  remain  in  effect  until  the  OMB 
finally  approves  the  new  information 
collection  request  or  this  final  rule  takes 


effect  on  January  16,  2009,  whichever 
date  is  later. 

VI.  Executive  Order  12866  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b),  Principles  of 
Regulation.  The  Department  has 
determined  that  this  rule  is  an 
“economically  significant’’  regulatory 
action  under  section  3(f)(1)  of  Executive 
Order  12866.  Based  on  the  analysis 
presented  below,  the  Department  has 
determined  that  the  final  rule  will  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  For  similar  reasons,  the 
Department  has  concluded  that  this  rule 
is  a  major  rule  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.).  Therefore, 
the  Department  has  prepared  a 
Regulatory  Impact  Analysis  (“RIA”)  in 
connection  with  this  rule  as  required 
under  Section  6(a)(3)  of  the  Order  and 
the  Office  of  Management  and  Budget 
has  reviewed  the  rule.  The  RI.A  is 
presented  in  its  entirety  below. 

Regulatory  Impact  Analysis 
Chapter  1:  Executive  Summary 

The  final  rule  will  revise  the  FMLA 
regulations  published  in  1995  and 
implement  the  new  changes  required  by  - 
the  National  Defense  Authorization  Act 
.for  FY  2008  (“NDAA”),  Public  Law 
110-181.  The  Department  determined 
that  changes  to  the  1995  regulations 
were  necessary  because  a  decision  by 
the  U.S.  Supreme  Court  and  a  number 
of  decisions  by  other  federal  courts 
invalidated  aspects  of  the  regulations, 
the  Department’s  experience 
administering  the  law,  and  public 
comments  that  it  has  received.  The 
NDAA  expanded  the  FMLA  to  allow 
eligible  employees  of  covered  employers 
to  take  FMLA-qualifying  leave 
“[bjecause  of  any  qualifying  exigency 
(as  the  Secretary  [of  Labor]  shall,  by 
regulation,  determine)  arising  out  of  the 
fact  that  the  spouse,  or  a  son,  daughter, 
or  parent  of  the  employee  is  on  active 
duty  (or  has  been  notified  of  an 
impending  call  or  order  to  active  duty) 
in  the  Armed  Forces  Jn  support  of  a 
contingency  operation.”  The  NDAA  also 
provides  that  “an  eligible  employee  who 
is  the  spouse,  son,  daughter,  parent,  or 
next  of  kin  of  a  covered  servicemember 
shall  be  entitled  to  a  total  of  26 
workweeks  of  leave  during  a  12-month 
period  to  care  for  the  servicemember.” 
(Pub.  L.  110-181,  Section  585(a)). 

Based  upon  an  analysis  presented  in 
more  detail  in  the  Preliminary 
Regulatory  Impact  Analysis  (PRIA), 
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which  was  in  turn  based  on  an  analysis 
by  CONSAD  Research  and  the  2000 
Westat  Report  the  Department  estimates 
that  285,237  firms  are  covered  by  Title 
I  of  the  FMLA.”  These  firms  operate  1.1 
million  establishments  and  employ  95.8 
million  workers.  In  2005,  77.1  million 
workers  or  80.5  percent  of  the  workers 
employed  at  the  covered  establishments 
met  the  FMLA  eligibility  requirements 
(i.e.,  have  been  employed  by  their 
employer  for  12  months  and  have 
worked  for  their  employer  at  least  1,250 
hours  during  the  previous  12  months). 
Based  upon  CONSAD’s  projection  of 
2000  FMLA  leave  usage  rates  to  2007, 
the  Department  estimates  that  7.0  . 
million  workers  took  an  estimated  10.5 
million  FMLA  leaves.  In  addition,  the  . 
Department  estimates  that  139,000 
workers  will  take  FMLA  leave  under  the 
military  leave  provisions  of  the  NDAA. 

The  Department  estimates  that  the 
revisions  will  result  in  total  first  year 
net  costs  of  $327.7  million  and  annual 
reoccurring  costs  of  $244.4  million  for 
both  workers  and  employers.  Based 
upon  a  five  year  pay-off  period  and  a 
real  interest  rate  of  3.0  percent  (OMB 
Circular  A^),®  total  annualized  costs 
for  the  revisions  for  both  workers  and 
employers  is  $262.6  million.  Based 
upon  a  five  year  pay-off  period  and  a 
real  interest  rate  of  7.0  percent,  total 
annualized  costs  for  the  revisions  for 
both  workers  and  employers  is  $264.7 
million..  For  employers,  the  largest  cost 
is  the  $257.3  million  in  recurring  costs  . 
related  to  the  new  military  leave 
provisions  (§§825.126  and  .127).  For 
workers,  the  largest  cost  is  the  $19.8 
million  in  recurring  costs  associated 
with  the  additional  fitness-for-duty 
certifications  that  may  be  required  if  a 
worker  has  used  intermittent  leave  and 
a  reasonable  safety  concern  exists 
(§  825.312(f)).  • 

The  annualized  costs  for  employers 
based  upon  a  7.0  percent  discount  rate 
is  $230.6  million,  or  about  $2.41  for 
each  of  the  95.8  million  workers 
employed  at  establishments  covered  by 
Title  I  of  the  FMLA;  and  about  $2.99  for 
each  of  the  77.1  million  workers  eligible 
to  take  FMLA  leave;  and  about  $32.48 
for  each  of  the  7.1  million  workers  who 
will  take  FMLA  leave.^°  The  $230.6 
million  in  costs  also  represents  less  than 
0.006  percent  of  the  estimated  $3.7 

'The  CXDNSAD  analysis  is  available  at: 
www.reguIations.gov,  ESA-2008-0001-0002;  and 
the  2000  Westat  Report  is  available  at 
www.regulations.gov,  ESA-2006-0022-0006. 

®  Available  on  the  Internet  at:  http:// 
www.whitehouse.gov/omb/circuiars/a004/a-4.html. 

As  noted  above,  7.0  million  workers  take  FMLA 
leave,  and  the  Department  estimates  that  139,000 
additional  workers  will  take  FMLA  leave  under  the 
military  leave  provisions  of  the  NDAA,  for  a  total 
of  7.1  million. 


trillion  in  payroll  costs  for  the 
establishments  covered  by  Title  I  of  the 
FMLA  (CONSAD).  Therefore,  the 
Department  has  determined  that  the 
costs  of  the  final  rule  do  not  represent 
a  significant  economic  impact  for  most 
establishments  covered  by  Title  I  of  the 
FMLA. 

The  annualized  costs  for  workers  is 
$34.1  million,  or  about  $0.36  for  each  of 
the  95.8  million  workers  employed  at 
establishments  covered  by  Title  I  of  the 
FMLA;  and  about  $0.44  for  each  of  the 
77.1  million  workers  eligible  to  take 
FMLA  leave;  and  about  $4.80  for  each 
of  the  7.1  million  workers  who  will  take 
FMLA  leave.  Therefore,  the  Department 
has  determined  that  the  costs  of  the 
final  rule  do  not  represent  a  significant 
economic  impact  for  most  workers  who 
take  leave  under  Title  I  of  the  FMLA. 

The  Department  anticipates  that 
substantial  but  unquantifiable  benefits 
will  accrue  from  the  proposed  revisions 
to  the  FMLA  regulations.  First, 
associated  with  the  addition  of  the 
provisions  for  military  leave,  the 
families  of  servicemembers  will  no 
longer  have  to  worry  about  losing  their 
jobs  or  health  insurance  due  to  absences 
to  care  for  a  covered  seriously  injured  or 
ill  servicemember  or  due  to  a  qualifying 
exigency  resulting  firom  active  duty  or 
call  to  active  duty  in  support  of  a 
contingency  operation.  Second,  the 
clarifications  to  the  regulations  and  the 
revisions  to  improve  the 
communications  between  employers 
and  employees  should  reduce  the 
uncertainty  and  the  worries  about 
FMLA  leave.  Third,  the  revisions  should 
reduce  the  costs  of  unforeseeable 
intermittent  FMLA  leave  in  high- 
impact,  time-sensitive  operations.  And, 
finally,  the  proposed  changes  related  to 
fitness-for-duty  certifications  should 
reduce  some  presenteeism. 

Chapter  2:  Industry  Profile 

The  industry  profile  presents  the 
Department’s  best  estimates  of  the 
number  of  establishments  covered  by 
the  FMLA  and  the  number  of  workers 
employed  at  those  establishments.  Title 
I  of  the  FMLA  covers  private-sector 
employers  of  50  or  more  employees, 
public  agencies  and  certain  federal 
employers  and  entities,  such  as  the  U.S. 
Postal  Service  and  the  Postal  Regulatory 
Commission.  To  be  eligible  for  FMLA 
benefits,  an  employee  must:  (1)  Work  for 
a  covered  employer;  (2)  have  worked  for 
the  employer  for  a  total  of  12  months; 

(3)  have  worked  at  least  1,250  hours 
over  the  previous  12  months;  and  (4) 
work  at  a  location  where  at  least  50 
employees  are  employed  by  the 
employer  within  75  miles.  The  NDAA 
amendments  did  not  affect  these 


eligibility  requirements  and,  therefore, 
have  no  impact  on  either  the  number  of 
covered  establishments  or  eligible 
employees. 

The  industry  profile  estimates 
presented  in  the  PRIA  were  developed 
by  CONSAD  Research.  Just  as  the 
Department  did  for  the  Request  for 
Information  (RFI),  “CONSAD  used  data 
from  the  2000  Westat  Report  as  the  basis 
for  many  of  its  estimates.  However, 
rather  than  applying  the  Westat 
coverage,  eligibility,  and  usage  rates  to 
data  from  the  Current  Population 
Survey  (“CPS”),  CONSAD  primarily 
used  data  from  the  U.S.  Census  Bureau, 
2005  County  Business  Patterns  (“CBP”). 
The  CBP  data  was  used  because  it 
provides  data  on  the  number  of 
employees,  establishments,  and  the  size 
of  the  payroll  in  each  industry,  as  well 
as  these  data  by  size  of  establishment. 
However,  since  the  CBP  only  covers 
most  non-agricultural  businesses  in  the 
private  sector,  CONSAD  supplemented 
the  CBP  with  data  from  other  sources 
including  the  U.S.  Department  of 
Agriculture,  Census  of  Agriculture, 

2002,  the  U.S.  Census  Bureau,  Census  of 
Governments,  Compendium  of  Public 
Employment,  2002,  the  annual  reports 
of  certain  Federal  agencies  (Bonneville 
Power  Authority  and  Tennessee  Valley 
Authority),  the  Association  of  American 
Railroads,  Railroad  Service  in  the 
United  States,  2005,  and  the  U.S.  Postal 
Service,  Annual  Report,  2006.  CONSAD 
estimated  the  number  of  firms  based 
upon  the  U.S.  Census  Bureau,  Statistics 
of  U.S.  Business,  2004.”  73  FR  at  7941. 

In  the  PRIA,  the  Department  used  the 
estimated  number  of  FMLA  covered 
workers  that  was  developed  by 
CONSAD  using  the  data  sources  listed 
above.  Id.  at  7942.  The  Department 
estimated  the  number  of  workers 
eligible  to  take  FMLA  leave  by  applying 
estimates  from  the  2000  Westat  Report 
to  the  Department’s  coverage  estimates. 
The  number  of  workers  eligible  to  take 
FMLA  leave  in  each  industry  was 
calculated  by  multiplying  Westat’s 
estimate  that  80.5  percent  of  workers 
employed  at  covered  establishments  are 
eligible  to  take  FMLA  leave^^  by  the 
number  of  workers  covered  by  the 
FMLA  in  each  industry.  Id.  at  7943. 

In  the  PRIA,  the  Department 
estimated  the  number  of  workers  who 
took  FMLA  leave  in  2005  by 
multiplying  the  number  of  covered  and 
eligible  workers  times  the  percentage  of 
covered  and  eligible  workers  who  took 
FMLA  leave,  after  adjusting  the 
percentage  in  the  2000  Westat  Report  to 
account  for  the  increase  in  FMLA  usage 

"  DOL  estimate  developed  from  2000  Westat 
Report,  p.  A-2-21. 
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over  time.  Id.  at  7943.  The  number  of 
workers  who  took  intermittent  FMLA 
leave  in  2005  was  estimated  using 
Westat’s  estimate  that  23.9  percent  of 
workers  who  take  FMLA  leave  take 
some  of  the  leave  intermittently.  Id.  at 
7943-44. 

Since  the  FMLA  leave  provisions  for 
military  families  were  enacted  after  the 
2000  Westat  Report  was  completed,  the 
Department  estimated  the  number  of 
FMLA  covered  and  eligible  workers 
who  would  take  qualifying  exigency 
leave  or  caregiver  leave  in  the  PRIA 
using  a  model  developed  by  CONSAD 
with  data  from  the  Defense  Manpower 
Data  Center,  the  Current  Population 
Survey  and  the  Decennial  Census  of 
Population.  First,  CONSAD  developed  a 
model  to  estimate  the  number  of 
parents,  spouses,  and  adult  sons  and 
daughters  of  servicemembers;  it  theq^ 
calculated  the  employment  rates  for 
parents  and  spouses  who  might  need  to 
take  military  family  leave,  using  the 
employment  rates  for  age  ranges 
expected  to  be  associated  with  the  age 
range  of  the  military  servicemembers. 

Id.  at  7954-55. 

For  qualifying  exigency  leave,  the 
Department  developed  estimates  in  the 
PRIA  of  the  number  of  servicemembers 
deployed  or  activated  for  contingency 
operations  based  upon  Department  of 
Defense  data  and  then  used  the 
CONSAD  model  to  develop  estimates  of 
the  potential  number  of  family  members 
who  may  be  eligible  for  qualifying 
exigency  leave  under  the  FMLA. 
“Preliminary  estimates  from  the 
Department  of  Defense  suggest  that 
there  are  approximately  339,000 
servicemembers  currently  deployed  on 
or  activated  for  contingency  operations. 
Based  on  these  numbers,  the 
Department  used  the  model  in  the 
CONSAD  Report  to  develop  estimates  of 
the  number  of  FMLA  covered  and 
eligible  workers  who  would  take  leave 
for  a  qualifying  exigency.  Based  on  the 
age  distribution  of  active  duty 
servicemembers,  the  Department 
estimated  the  number  of  currently 
deployed  or  activated  personnel  in 
contingency  operations  by  age  and 
number  of  family  members  potentially 
eligible  for  qualifying  exigency  leave.” 
Id.  at  7956. 

For  caregiver  leave,  the  Department 
developed  estimates  in  the  PRIA  of  the 
number  of  seriously  injured 
servicemembers  based  upon  Department 
of  Defense  data  and  then  utilized  the 
CONSAD  model  to  develop  estimates  of 
the  potential  number  of  caregivers  who 
may  be  eligible  for  FMLA  leave.  “[T]he 
Department  estimates  that  there  are 
1,500  to  14,000  seriously  injured 
servicemembers  whose  potential 


caregivers  may  be  eligible  for  FMLA 
leave  *  *  *  Based  on  the  assumption 
that  the  age  distribution  of  seriously 
wounded  servicemembers  is  the  same  as 
the  age  distribution  of  all  military 
servicemembers*  *  *,  the  Department 
used  CONSAD’s  model  to  compute  the 
numbers  of  servicemembers  with 
serious  injuries  or  illnesses  who  will 
have  no  potential  caregivers,  and  one, 
two,  three,  four,  or  five  or  more 
potential  caregivers  Avho  may  be  eligible 
for  FMLA  leave.”  Id.  at  7955. 

The  Department  received  no 
substantive  comments  on  its  PRIA 
estimates  of  the  number  of 
establishments  covered  by  the  FMLA, 
the  number  of  workers  employed  at 
those  establishments,  and  FMLA  leave 
usage.  The  Department  believes  the  lack 
of  substantive  comments  is  due  to  the 
fact  that  the  Department  used  a 
methodology  in  the  PRIA  that  was 
similar  to  the  methodology  used  in  the 
Request  for  Information  (RFI),  and  that 
the  methodology  and  estimates 
presented  in  the  PRIA  were  based  upon 
a  careful  review  of  the  comments  the 
Department  received  in  response  to  the 
RFI  and  the  refinements  that  were  made 
to  the  methodology  at  that  stage  of  the 
rulemaking.  For  example,  in  response  to 
comments  on  the  RF"!  that  FMLA  leave 
usage  has  probably  increased  since 
Westat  conducted  its  surveys  in  the 
1999-2000  time  period  (see  72  FR 
35622-23),  the  Department  adjusted  the 
FMLA  usage  rates  developed  by  Westat 
(see  73  FR  7943).  The  Department  also 
supplemented  the  data  in  the  2000 
Westat  Report  that  was  used  in  the  PRIA 
with  data  that  was  submitted  in 
response  to  the  RFI. 

Comments  received  by  the 
Department  on  its  PRIA  estimates 
focused  on  the  age  of  the  data  the 
Department  used  to  develop  its 
estimates  and  the  need  for  the 
Department  to  conduct  a  new  data 
collection  before  proceeding  with  this 
rulemaking.  For  example,  the  United 
States  Congress,  Joint  Economic 
Committee  (“JEC”)  stated  “[rjather  than 
commission  a  survey  *  *  *  the 
Department  develops  their  main  source 
of  data  on  FMLA  coverage,  eligibility, 
and  usage  by  extrapolating  forward  the 
trends  from  previously  commissioned 
surveys  *  ’  *  *  The  Department  also 
relies  on  non-representative,  industry 
sponsored  data  *  *  *.”  Similarly,  the 
Institute  for  Women’s  Policy  Research 
stated  “(tjhe  proposed  regulations  rely 
on  data  from  non-representative  and 
possibly  biased  samples;  from  a  survey 
conducted  in  2000  that  did  not  directly 
address  some  of  the  key  issues  for 
which  changes  are  proposed:  from 
generalizations  about  individual 


employers’  reports  of  their  experiences 
that  cannot  be  compared  with  the  entire 
universe  of  employers;  and  from 
judgments  about  how  use  of  the  FMLA 
may  have  changed  since  the  2000 
survey  was  conducted.”  The  National 
Partnership  for  Women  &  Families 
stated  that  “[sjince  2000,  DOL  has  not 
conducted  any  rigorous  surveys  or 
analysis  of  how  the  FMLA  is  working 
*  *  *  If  DOL  is  going  to  change 
regulations  that  DOL’s  own  survey  data 
show  have  been  working  well  for  over 
a  decade,  DOL  should  have  empirical 
evidence  to  support  those  changes.”  See 
also  AFL-CIO,  American  Association  of 
University  Women,  Communications 
Workers  of  America,  Disability  Policy 
Collaboration. 

This  issue  was  initially  raised  in 
response  to  the  RFI  and  the  Department 
addressed  it  in  the  Report  on  tbe  RFI 
prior  to  publishing  the  NPRM  and  PRIA. 
Although  the  Department  recognizes 
that  the  RFI  is  not  the  same  as 
conducting  a  nationally  representative 
FMLA  survey,  the  Department  “believes 
that  the  RFI  was  a  useful  information 
collection  method  that  yielded  a  wide 
variety  of  objective  survey  data  and 
research,  as  well  as  a  considerable 
amount  of  company-specific  data  and 
information  that  supplements  and 
updates  our  knowledge  of  the  impacts  of 
FMLA  leave.  In  fact,  several 
organizations  conducted  national 
surveys  in  response  to  the  RFI.”  72  FR 
at  35621. 

The  Department  continues  to  believe 
the  RFI  was  a  satisfactory  alternative  to 
conducting  another  national  survey.  As 
noted  in  the  report,  the  RFI  yielded  a 
wealth  of  data,  some  of  which  would 
have  been  difficult  to  obtain  in  a  survey. 
Further,  the  necessity  to  combine 
multiple  data  sources  from  multiple 
years  is  a  common  concern  in  regulatory 
analysis  and  is  not  a  unique  issue  for 
the  FMLA  rulemaking. 

Rulemakings  can  frequently  take  years 
to  complete.  Even  if  a  data  collection  is 
conducted  before  the  rulemaking  begins, 
it  is  not  unusual  for  the  data  to  be  years 
old  by  the  time  the  rulemaking  is 
completed.  Requiring  the  data  to  be  “up 
to  date”  would  leave  very  short  time 
frames  for  rulemakings  to  be  completed 
and  would  allow  parties  to  hinder  the 
proceedings  simply  by  delaying  them 
until  the  data  are  older  than  some 
arbitrary  age  limitation.  Further, 
requiring  all  data  be  obtained  from 
government  surveys  would  be 
prohibitively  costly  and  would  result  in 
rulemakings  taking  even  longer  than 
they  currently  do.  For  example,  under 
this  scenario,  if  some  aspect  of  a 
rulemaking  (e.g.,  an  alternative  that 
arose  during  the  public  comment 
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period)  were  not  covered  by  existing 
survey  data,  then  an  agency  would  be^  . 
required  to  go  out  and  conduct  a  new 
survey,  and  designing  and  conducting  a 
new  survey  could  take  a  number  of 
years  during  which  time  some  of  the 
other  data  may  become  dated. 

Finally,  requiring  an  agency  to  only 
use  recent  government  surveys  would 
have  a  chilling  effect  on  the  ability  of 
agencies  to  use  data  obtained  through 
public  comments  in  response  to  RFIs 
and  NPRMs.  In  fact,  the  Department  was 
able  to  collect  a  considerable  amount  of 
data  in  response  to  the  RFl  and  NPRM. 
“Some  of  the  data  submitted  [in 
response  to  the  RFI]  were  national 
surveys  (e.g.,  A  ARP,  International 
Foundation  of  Employee  Benefit  Plans, 
Society  for  Human  Resource 
Management,  National  Association  of 
Manufacturers,  U.S.  Chamber  of 
Commerce,  WorldatWork,  and  the 
College  and  University  Professional 
Association  for  Human  Resources). 
Others  submitted  surveys  or  collections 
of  reports  from  their  clients,  cu.stomers, 
or  members  (e.g.,  Willcox  &  Savage, 
Kalamazoo  Human  Resources 
Management  Association, 

Manufacturers  Alliance.  Air  Conference, 
Association  of  American  Rail  Roads, 
Retail  Industry  Leaders  Association, 
National  Federation  of  Independent 
Business,  HR  Policy  Association, 
International  Public  Management 
Association  for  Human  Resources,  and 
American  Bakers  Association). 
Numerous  other  comments  provided 
data  from  individual  companies  (e.g.. 
United  Parcel  Service,  U.S.  Postal 
Service,  Honda,  Southwest  Airlines, 
YellowBook,  Madison  Gas  and  Electric 
Company,  Edison  Electric,  Verizon, 
Delphi,  MGM  Mirage,  Union  Pacific, 
and  Palmetto  Health)  or  government  and 
quasi-government  agencies  (e.g..  New 
York  City,  Dallas  Area  Rapid  Transit, 
Fairfax  County,  VA,  the  Port  Authority 
of  Allegheny  County,  PA,  and  the  City 
of  Portland,  OR).  Other  comments 
'provided  references  to  previously 
published  studies  (e.g..  Darby 
Associates,  the  Center  for  WorkLife 
Law,  Women  Employment  Rights,  and 
the  Family  Care  Alliance).  Many 
comments  were  also  received  from  labor 
organizations  and  family  advocates  (e.g., 
AFL-CIO,  Communications  Workers  of 
America,  National  Partnership  for 
Women  and  Families,  Families  USA, 
9to5,  National  Association  of  Working 
Women).  Finally,  the  Department 
received  many  comments  from  workers 
who  took  FMLA  leave.”  72  FR  at  35620. 

Moreover,  additional  data  was 
submitted  in  response  to  the  NPRM, 
including  new  membership  surveys 
(e.g.,  WorldatWork,  College  and 


University  Professional  Association  for 
Human  Resources  (“CUPA-HR”), 
Hinshaw  &  Culbertson,  and  Working 
America),  corporate  data  (e.g.,  Unum 
Group),  and  data  on  the  costs  being 
incurred  by  individual  workers  (e.g..  Jay 
Zeunen  Sr.). 

Given  the  FMLA  surveys  previously 
conducted  by  the  Department,  the 
availability  of  data  from  other 
government  surveys  and  the  wealth  of 
data  submitted  by  the  public  in 
response  to  the  RFI  and  NPRM,  the 
Department  concludes  that  it  has 
sufficient  data  to  meet  its 
responsibilities  in  this  rulemaking.  This 
position  was  supported  by  the  National 
Coalition  to  Protect  Family  Leave  which 
stated  “[tjhere  is  in  the  record  a 
substantial  amount  of  data,  analysis  and 
conjecture  on  which  to  base  a 
description  of  various  attributes  of 
benefits  and  costs  arising  from  over  a 
decade  of  experience  under  the  FMLA.” 
72  FR  at  35621. 

Therefore,  for  its  coverage  estimates, 
the  Department  will  continue  to  use  the 
estimates  developed  by  CONSAD  and 
presented  in  Table  4  of  the  NPRM  (73 
FR  7943)  and  reproduced  in  Table  1 
below.  In  2005,  there  were  285,237 
private  sector  firms  and  government 
entities  covered  by  Title  1  of  the  FMLA. 
These  covered  entities  operated  1.1 
million  establishments  and  employed 
95.8  million  workers.  In  2005,  an 
estimated  77.1  million  workers,  or  80.5 
percent  of  the  workers  employed  at  the 
covered  establishments,  met  the  FMLA 
eligibility  requirements  (i.e.,  have  been 
employed  by  their  employer  for  12 
months  and  have  worked  for  their 
employer  at  least  1,250  hours  during  the 
previous  12  months).  Table  5  of  the 
NPRM  (73  FR  7944)  presented  the 
estimated  distribution  of  these  workers 
by  industry. 


Table  1— Estimated  Number  of 
FMLA  Covered  Firms,  Establish¬ 
ments  AND  Employment,  2005 


Thousands  of  FMLA  Covered 
Entities  .  ! 

285.2 

Thousands  of  FMLA  Covered 
Establishments . 

1,134.6 

Thousands  of  Workers  Em¬ 
ployed  at  FMLA  Covered  Es¬ 
tablishments  . 

i 

95,793.5 

Source:  U.S.  Department  of  Labor,  ESA, 
2008. 


For  its  estimates  of  FMLA  leave  usage 
under  the  1995  regulations,  the 
Department  will  continue  to  use  the 
estimates  developed  by  CONSAD  and 
presented  in  Table  5  of  the  NPRM.  (73 
FR  7944).  In  2005,  approximately  7.0 
million  workers  (i.e.,  7.3  percent  of 


workers  employed  at  establishments 
covered  by  Title  I  of  the  FMLA)  took 
FMLA  leave  and  1.7  million  workers 
(23.9  percent  of  all  workers  who  took 
FMLA  leave)  took  intermittent  FMLA 
leave. 

Comments  from  the  JEC  criticized  the 
Department’s  use  of  the  23.9  percent 
estimate  from  the  2000  Westat  employee 
survey  arguing  that  this  was  only  one  of 
many  estimates  in  the  2000  Westat 
Report.  “The  Department  estimated  the 
number  of  workers  who  took 
intermittent  leave  in  2005  *  *  *  [based 
upon]  Westat’s  estimate  that  23.9 
percent  of  w'orkers  who  take  FMLA  take 
some  leave  intermittently.  However,  the 
data  that  are  available  from  the  survey 
seem  to  suggest  a  wide  range  of  possible 
leave-takers  who  might  use  leave 
intermittently.”  The  Department 
exaoained  the  entire  2000  Westat 
employer  and  employee  questionnaires 
prior  to  publishing  estimates  in  the  RFI 
and  the  NPRM,  and  determined  that 
question  5B  of  the  2000  Westat 
employee  survey  provides  the  best  basis 
for  estimating  intermittent  leave  use. 
Based  upon  the  JEC  comment  and  one 
from  Albelda,  Boushey  and  Lovell  (cited 
in  the  Report  on  the  RFI,  72  FR  35626, 
Footnote  32),  the  Department  has 
carefully  re-examined  the  survey 
instrument  and  stands  by  its  earlier 
determination. 

Although  intermittent  leave  is  brought 
up  in  other  questions,  it  is  important  to 
examine  the  “skip  patterns”  in  the 
questionnaire  when  determining  the 
appropriate  question  and  data  to  use. 
Question  5B  was  asked  of  all  leave 
takers,  which  is  why  it  was  used  by  the 
Department  as  the  basis  for  its  estimate. 
Que.stion  8  of  the  Westat  employee 
survey,  an  alternative  suggested  by  some 
commenters,  was  only  asked  of  leave 
takers  who  indicated  that  they  took 
multiple  leaves  during  the  18  month 
survey  period.  (See  the  last 
programming  note  on  page  D-10  of  the 
2000  Westat  Report).  Since  Question  8 
was  not  asked  of  all  leave  takers,  and 
since  there  was  some  concern  about  the 
meaning  of  “leave”  in  the  2000  Westat 
employee  survey  (see  73  FR  at  7944), 
the  Department  does  not  believe  that 
Question  8  is  appropriate  to  use  as  the 
basis  for  its  estimate. 

Similarly,  some  commenters 
suggested  that  Question  17A  of  the 
We.stat  employee  survey  should  be  used. 
However,  as  was  noted  by  the  JEC, 
Question  17A  was  only  asked  of 
“employees  who  took  a  leave  that  the 
establishment  classified  as  FMLA 
leave.”  The  Department  does  not  believe 
that  Question  17A  is  appropriate  to  use 
as  the  basis  for  its  estimate  because  the 
2000  Westat  survey  data  suggests  that 
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many  employees  are  unaware  that  their 
employers  have  designated  their  leave 
as  FMLA  leave.  (See  the  discussion  of 
§  825.300(c)  in  this  preamble  and  the 
discussions  regarding  estimating  the 
number  of  workers  who  took  FMLA 
leave  in  71  FR  at  69511  (Dec.  1,  2006) 
and  72  FR  at  35623-24  (June  28,  2007).) 
Therefore,  the  Department  concludes 
that  Question  5B  of  the  Westat 
employee  survey  provides  the  best  basis 
for  estimating  the  number  of  workers 
who  took  intermittent  FMLA  leave. 
Moreover,  as  was  discussed  in  the 
Report  on  the  RFI,  the  23.9  percent 
estimate  based  on  Question  5B  is 
consistent  with  data  submitted  by  the 
public  on  the  use  of  intermittent  FMLA 
leave.  See  id.  at  35625. 

The  Department  based  its  estimates  of 
the  leave  that  will  be  taken  under  the 
military  leave  provisions  of  the  NDAA 
on  the  analysis  presented  in  Appendix 
A  of  the  PRIA  (73  FR  at  7954).  However, 
after  reviewing  that  preliminary  analysis 
the  Department  has  made  some 
revisions. 

In  the  NPRM,  based  upon  the 
President’s  Commission  on  Care  for 
America’s  Returning  Wounded  Warriors 
and  other  sources,  the  Department 
estimated  that  each  year  approximately 
1,500  servicemembers  would  incur  a 
serious  injury  or  illness  in  training  and 
contingency  operations.  Using  the  age 
distribution  of  the  military  and  the 
likely  family  structure  based  on  that  age 
distribution,  the  Department  estimated 
that  these  1,500  serious  injuries  would 
result  in  approximately  1,900  caregivers 
taking  FMLA  leave.  In  the  NPRM,  the 
Department  also  provided  an  alternative 
estimate  based  upon  estimates  from  the 
Department  of  Defense  (“DOD”) 
Disability  System.  DOD  separates  or 
retires  for  disability  reasons  (with 
benefits)  about  14,000  servicemembers 
annually.  Based  upon  this  estimate  of 
serious  illnesses  and  injuries  (e.g., 
illnesses  and  injuries  serious  enough  to 
cause  servicemembers  to  separate  from 
the  military),  the  Department  estimated 
there  would  be  about  17,700  potential 
caregivers  for  servicemembers  who  are 
separated  through  the  DOD  Disability 
System  every  year. 

The  statute  defines  the  term  “serious 
injury  or  illness”  for  members  of  the 
Armed  Forces,  including  members  of 
the  National  Guard  or  Reserves,  as  “an 
injury  or  illness  incurred  by  the  member 
in  the  line  of  duty  on  active  duty  in  the 
Armed  Forces  that  may  render  the 
member  medically  unfit  to  perform  the 
duties  of  the  member’s  office,  grade, 
rank,  or  rating.”  As  discussed  in  the 
preamble  above,  the  final  rule  provides 
that  a  request  to  take  military  caregiver 
leave  may  be  supported  by  a 


certification  that  is  completed  by  any 
one  of  the  following  health  care 
providers:  (1)  A  DOD  health  care 
provider;  (2)  a  VA  health  care  provider; 
(3)  a  DOD  TRICARE  network  authorized 
private  health  care  provider;  or  (4)  a 
DOD  non-network  TRICARE  authorized 
private  health  care  provider.  Depending 
upon  how  the  four  different  types  of 
DOD  or  VA  authorized  health  care 
providers  interpret  the  statutory 
definition  of  serious  injury  or  illness, 
the  estimates  in  the  NRPM  may  be  too 
low.  For  example,  in  2001,  there  were 
1.9  million  reported  injuries  in  the 
military  of  which  32,000  resulted  in  lost 
duty  time. ’2  If  lost  duty  time  injuries 
were  classified  as  serious,  then  about 
40,500  workers  would  be  eligible  for 
caregiver  leave. 

Although  not  all  lost  duty  time 
injuries.are  likely  to  be  certified  for 
caregiver  leave,  the  Department  believes 
that  the  estimate  based  on  disability 
retirement  alone  is  probably  too  low. 
Therefore,  the  Department’s  best 
estimate  is  that  about  29,100  workers 
will  take  military  caregiver  leave  each 

year. 

In  the  NRPM,  the  Department 
preliminarily  estimated  there  were 
339,000  servicemembers  currently 
deployed  or  activated  in  support  of 
contingency  operations  and  that  this 
would  result  in  330,000  family  members 
taking  FMLA  leave  for  a  qualifying 
exigency.  (73  FR  at  7957).  However, 
these  estimates  included  all 
servicemembers  on  active  duty  in 
contingency  operations.  As  discussed  in 
the  preamble,  under  the  statute  only 
family  members  of  the  servicemembers 
in  the  Reserves  and  National  Guard 
would  qualify  for  the  exigency  leave.  Of 
the  339,000  servicemembers  deployed 
on  or  activated  for  contingency 
operations  in  October  2007,  one-third  or 
113,000  were  Reserve  and  National 
Guard  personnel.  This  would  result  in 
about  110,000  family  members  being 
eligible  to  take  qualifying  exigency  leave 
each  vear.’'^ 

Although  the  Department  has  no 
experience  with  the  patterns  of  leave 
use  under  the  NDAA  amendments,  it 
assumes,  as  it  did  for  the  1995  FMLA 
final  rule,  that  most  workers  taking 
FLMA  leave  for  qualifying  exigencies  or 

’2  DOD  Military  Injury  Metrics  Working  Group 
White  Paper.  Novemter  2002,  pg.  Gl.  Available  at: 
http:/ /ww\v. ergoworkingfiroup.org/ewgweb/ 
SuhPages/ Program  T ools/ Metrics/ 
MilitarylnjuryMetrics\VhitepaperNov02rev.pdf. 

’^This  estimate  is  the  average  of  17,700  and 
40.500. 

'••The  reason  there  are  fewer  family  members 
eligible  to  take  qualifying  exigency  leave  than  there 
are  Reserve  and  Guard  personnel  is  brscause  not 
every'  member  of  the  Reserve  and  Guard  will  have 
a  covered  and  eligible  family  membt'r. 


to  provide  care  to  a  seriously  injured  or 
ill  servicemember  will  not  use  their 
entire  12-week  or  26-week  allotment.  In 
addition,  given  the  nature  of  the  leave 
that  would  be  taken  under  the  militarv 
leave  provisions  of  the  NDAA,  the 
Department  assumes  that  all  workers 
taking  this  type  of  leave  will  take  some 
leave  intermittently.  Table  2  presents 
the  Department’s  best  estimates  for 
FMLA  usage. 


Table  2— Estimated  Use  of  FMLA 


Leave  * 

Millions  of  Workers  Taking  FMLA 
Leave  . 

7.100 

Millions  of  Workers  Taking 
FMLA  Leave  Under  the  1995  i 
Regulations .  ' 

7.000 

Millions  of  Workers  Taking  ; 
FMLA  Leave  to  Care  for  Seri¬ 
ously  III  or  Injured  , 

Servicemembers . 

0.029 

Millions  of  Workers  Taking 
FMLA  Leave  for  Qualifying  , 
Exigencies  .  ' 

0.110 

1 

Millions  of  Workers  Taking  Inter- 

mittent  FMLA  Leave . 

1.800 

Millions  of  Workers  Taking 
Intermittent  FMLA  Leave  , 
under  the  1995  regulations  ... 

1.700 

Millions  of  Workers  Taking 
Intermittent  FMLA  Leave  to 
Care  for  Seriously  III  or  In¬ 
jured  Servicemembers  . 

0.029 

Millions  of  Workers  Taking 
Intermittent  FMLA  Leave  for 
Qualifying  Exigencies  . 

i  0.110 

*  Based  upon  the  2005  estimates  in  Table  1 . 
Source:  U  S.  Department  of  Labor,  ESA, 
2008. 


Chapter  3:  Estimated  Costs  of  the  Final 
Revisions 

This  chapter  presents  a  provision-by¬ 
provision  analysis  of  the  changes  in 
costs  that  would  be  incurred  by 
employers  and  workers  covered  by  Title 
I  of  the  P’MLA.  The  estimates  presented 
in  the  PRIA  were  developed  using  three 
approaches. 

First,  the  PRIA  assessed  the  impacts 
that  are  generally  applicable  to  most 
employers  and  their  employees.  “For 
employers,  the  most  significant  costs 
will  be  the  first  year  cost  of  reviewing 
and  implementing  the  proposed 
revisions  and  the  cost  of  providing 
employees  with  additional  and  more 
specific  notifications.  After  the  first 
year,  however,  these  costs  will  be  more 
than  offset  by  the  reduction  in 
administrative  costs  and  increased 
productivity  resulting  from  employees 
providing  better  notice  of  their  need  for 
FMLA  leave  *  *  *  Although  the  vast 
majority  of  FMLA  leave-takers  will  see 
no  difference,  the  Department  estimates 
that  employees  will  incur  *  *  * 
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additional  expenses  related  to  taking 
FMLA  leave,  primarily  as  the  result  of 
the  increased  number  of  certifications 
that  they  will  have  to  provide  their 
employers.”  73  FR  at  7952. 

Second,  the  PRIA  qualitatively 
discussed  the  impacts  on  employers  and 
employees  with  highly  time-sensitive 
operations.  The  Department  noted  that 
“[i]n  many  situations,  the  absence  of 
just  a  few  employees  can  have  a 
significant  impact.  For  example,  with 
respect  to  unscheduled  intermittent 
leaves,  some  employers  find  they  have 
to  over-staff  on  a  continuing  basis  just 
to  make  sure  they  have  sufficient 
coverage  on  any  particular  day  (such  as 
hourly  positions  in  manufacturing, 
public  transportation,  customer  service, 
health  care,  call  centers,  and  other 
establishments  that  operate  on  a  24/7 
basis).  Some  employers  require  their 
employees  to  work  overtime  to  cover  the 
absent  employee’s  work.  Both  of  these 
options  result  in  additional  costs. 
Unfortunately,  without  an  accurate 
production  function  for  each  of  these 
industries,  it  is  not  possible  to 
quantitatively  estimate  the  impact  that 
the  absence  of  these  workers,  including 
unforeseen  absences,  will  have  on  the 
time-sensitive  operations.”  Id.  at  7954. 

Third,  the  Department  estimated  the 
magnitude  of  the  potential  costs 
associated  with  the  NDAA  military 
family  leave  provisions  by  comparing 
the  additional  number  of  workers  who 
might  take  FMLA  leave  under  the  new 
requirements  with  those  currently 
taking  FMLA  leave.  Id.  at  7957. 

The  Department  received  no 
substantive  comments  on  the 
methodology  that  it  used  to  estimate  the 
costs  in  the  PRIA.  Although  there  were 
some  comments  about  the  lack  of  draft 
provisions  for  the  NDAA  amendments 
and  the  potential  burden  that  such 
provisions  could  impose,  most  of  the 
comments  that  the  Department  received 
on  its  methodology  focused  upon  the 
underlying  data.  “Since  2000,  DOL  has 
not  conducted  any  rigorous  surveys  or 
analysis  of  how  the  FMLA  is  working.” 
(National  Partnership  for  Women  & 
Families).  “I  am  confused  about  why 
some  businesses  are  lobbying  for  these 
changes,  when  they  cannot  demonstrate 
that  the  provisions  have  affected  their 
business  operations.”  (Andrea  Barreiro). 
“The  lack  of  adequate  data  may  have  led 
the  Department  to  underestimate  the 
costs  of  the  Proposed  Rules  for 
employees.”  (JEC).  “There  is  no  data 
about  what  conditions  the  individuals 
have  or  in  what  industries  they  are 
employed.  Lacking  this  data,  DOL 
cannot  know  if  its  proposed  changes 
will  remedy  the  claimed  problems.” 
(Disability  Policy  Collaboration). 


Some  criticized  the  Department’s 
reliance  on  the  2000  Westat  Report.  For 
example,  the  Institute  of  Women’s  ~ 
Policy  Research  stated  “[t]he  most 
recent  data  available  on  FMLA  coverage, 
eligibility,  and  use  are  from  a  survey 
commissioned  by  the  DOL  and 
conducted  by  Westat  in  2000.  Even 
when  the  survey  results  were  published 
in  2001,  these  data  were  unable  to 
illuminate  many  aspects  of  FMLA  use, 
because  of  difficulty  distinguishing 
between  FMLA-qualifying  leaves  and 
other  leaves  for  similar  circumstances 
that  did  not  meet  the  criteria  for  FMLA 
leave,  and  lack  of  emphasis  on  some 
topics  that  are  now  a  bigger  concern. 
These  data  may  not  reflect  the  current 
average  or  range  of  experiences  with  the 
FMLA  of  either  workers  or  employers.” 
The  Equal  Employment  Advisory 
Council  also  noted  that  “[wjhile  the 
2000  Westat  Report  *  *  *  suggests 
little,  if  any,  burden  associated  with 
administering  FMLA  leave,  we  believe 
the  Report  does  not  accurately  reflect 
the  level  of  difficultly  employers  have 
experienced  in  attempting  to  comply 
with  current  FMLA  regulations.” 

Others  criticized  the  Department  for 
using  data  supplied  by  the  public.  “The 
Department  also  relies  on  non¬ 
representative,  industry-sponsored 
survey  data  for  developing  its 
recommendations.”  (JEC).  “It  is  unlikely 
that  information  collected  in  this 
manner  gives  an  accurate  picture  of 
workers’  or  employers’  experiences  with 
the  FMLA.  DOL  assumptions  *  *  * 
[draw  on]  non-representative  survey  of 
self-interested  respondents  *  *  * 

Survey  methodologists  recognize  that 
individuals  invited  to  participate  in 
non-random-sampled  surveys  are  more 
likely  to  respond  if  they  have  strong 
feelings  about  the  issues  on  the  survey 
instrument.”  (The  Institute  of  Women’s 
Policy  Research) 

The  Department  recognizes  that  the 
2000  Westat  Report  has  certain 
limitations  that  affect  the  accuracy  of 
the  Department’s  estimates.  In  fact,  the 
Department  raised  many  of  these 
limitations  in  the  RFI  (.see  71  FR  at 
69510-13)  and  was  even  criticized  by 
some  commenters  for  raising  these 
limitations  (see  72  FR  at  35621).  As  the 
Department  has  previously  noted,  one 
purpose  of  the  RFI  “was  to  supplement 
existing  data  and  information  on  the 
wide  variety  of  economic  impacts  that 
the  FMLA  is  likely  to  have  on  both 
workers  and  employers,  including 
productivity  and  profitability.”  Id.  at 
35628. 

In  fact,  the  RFI  provided  the 
Department  a  vast  quantity  of  data  to 
supplement  the  data  in  the  2000  Westat 
Report.  The  Department  did  not 


indiscriminately  utilize  these  data. 
Rather,  whenever  possible,  the 
Department  prudently  tried  to  validate 
estimates  (including  those  based  on  the 
2000  Westat  Report)  by  corroborating 
them  from  multiple  sources.  Some  of 
this  validation  was  presented  in  the 
Report  on  the  RFI  (see,  for  example,  the 
discussions  at  71  FR  at  35623-26)  and 
some  in  the  PRIA  (see,  for  example,  the 
discussions  at  73  FR  at  7942-43,  7946, 
and  7949-50).  Moreover,  based  upon  its 
assessments,  which  were  founded  on 
professional  judgment  and  the 
comments  received  in  response  to  the 
RFI,  the  Department  made  appropriate 
adjustments  to  the  raw  survey  data. 

(See,  for  example,  the  discussions  at  73 
FR  7943,  7948  and  7952.) 

The  Department  notes  that  it  has  been 
a  long-standing  established  procedure  in 
regulatory  assessment  to  combine  data 
from  multiple  sources  and  multiple 
years  in  order  to  address  the  limitations 
of  any  one  data  source.  In  fact,  this  very 
procedure  was  used  to  develop  the 
estimates  for  the  1995  FMLA 
regulations.  “The  Department’s  analysis 
was  principally  based  on  a  previous 
analysis  of  the  cost  impact  of  prior 
versions  of  FMLA  legislation  pending 
before  the  U.S.  Congress  which  were 
conducted  by  the  U.S.  General 
Accounting  Office  (GAO).  The  latest 
GAO  report  on  FMLA  legislation, 
updated  to  reflect  the  1993  enactment 
*  *  *  [was]  based  on  a  survey  of 
selected  firms  in  the  Detroit,  Michigan 
and  Charleston,  South  Carolina  areas.” 
(60  FR  at  2236  (Jan.  6, 1995)).  An 
examination  of  the  1993  GAO  report 
referenced  by  the  Department  (GAO/ 
HRD-93-14R)  indicates  that  the  1993 
GAO  estimates  were  in  fact  based  upon 
a  1987  GAO  report  (GAO/HRD-88-34). 

To  calculate  an  estimate  for  the  cost  to 
employers  of  providing  unpaid  leave  to 
eligible  workers  that  reflect  1992 
employment  and  cost  information  we  made 
three  adjustments  to  our  previous  cost 
estimates.  First,  we  updated  employers’ 
health  insurance  costs.  Second,  we  increased 
the  number  of  likely  beneficiaries  to  reflect 
employment  growth.  Third,  we  adjusted  the 
duration  of  leave  an  employee  would  take  to 
reflect  provisions  of  *  *  *  the  Family  and 
Medical  Leave  Act  of  1993.  (GAO/HRD-93- 
14R  at  3) 

According  to  the  1987  GAO  report 
“[t]o  develop  our  cost  estimates,  we 
obtained  data  from  numerous  sources.” 
Two  of  the  sources  cited  in  the  report 
were  the  1985  National  Health  Interview 
Survey,  which  was  used  to  estimate 
“the  number  likely  to  take  leave  under 
the  sick  child  and  temporary  medical 
leave  provisions”  and  the  1982  National 
Long-Term  Care  Survey,  which  was 
used  to  estimate  “the  number  likely  to 
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take  leave  under  the  ill  parent  provision 
*  *  *”  (GAO/HRD-88-34  at  2).  Since 
none  of  the  underlying  data  in  the  1985 
and  1982  surveys  was  updated  by  either 
GAO  or  the  Department,  by  the  time  the 
Department  published  its  1995  FMLA 
regulations  the  underlying  data  were  a 
decade  or  more  old. 

The  Department  also  notes  that 
statistical  agencies  also  use  data  from 
multiple  sources  to  adjust  their  survey 
data.  For  example,  the  Bureau  of  Labor 
Stati.stics  (“BLS”)  estimates  the  monthly 
unemployment  rate  based  upon  the 
Current  Population  Survey  (“CPS”)  of 
approximately  60,000  households 
[http://w'ww.bls.gov/cps/cps_htgm.htm). 
According  to  the  CPS  Technical 
Documentation,  the  Census  Bureau 
adjusts  the  CPS  population  controls 
(weights)  every  year  based  on 
administrative  data,  such  as  birth  and 
death  statistics,  along  with  the  Census 
Bureau’s  estimates  of  net  international 
migration  (reflecting  both  legal  and 
illegal  immigration),  [http:// 
wmv.  bls.gov/cps/ 
documentation. htm^  pop) 

The  Department,  therefore,  concludes 
that  the  general  approach  presented  in 
the  NPRM  to  estimate  the  impacts  of  the 
proposed  changes  to  the  FMLA 
regulations  by  combining  data  from 
multiple  sources  and  multiple  years  is 
reasonable.  It  is  consistent  with  the 
approach  commonly  used  by  regulatory 
agencies.  In  fact,  it  is  very  similar  to  the 
approach  previously  used  by  the  CAO 
and  the  Department  to  estimate  the 
impacts  of  the  1995  FMLA  regulations 
[e.g.,  basing  the  rates  on  data  from 
multiple  sources  and  updating  the 
estimates  to  reflect  population  and 
employment  changes).  The 
Department’s  approach  (although  less 
sophisticated)  is  also  similar  in  many 
respects  to  that  used  by  statistical 
agencies.  In  the  example  cited  above, 
the  sample  frames  used  by  the  BLS  to 
estimate  the  unemployment  rate  at 
times  may  be  as  much  as  a  decade  old. 
Therefore,  the  Bureau  uses  data  from 
other  sources  (e.g.,  birth  and  death 
statistics  and  Census  Bureau’s  estimates 
of.net  international  migration)  to  adjust 
the  sample  frame,  even  though  it 
recognizes  that  the  adjustments  are 
imperfect  and  will  require  the  Bureau  to 
periodically  revise  its  estimates. 

Thus,  Department  continued  to  use 
this  approach  for  estimating  the  impacts 
of  the  regulatory  changes  in  the  final 
rule.  The  provision-by-provision 
analysis  of  the  final  rule  (including  and 
the  new  provisions  implementing  the 
NDAA  amendments)  is  presented 
below.  As  was  the  case  in  the  PRIA,  the 
provision-by-provision  analysis  is 
followed  by  a  discussion  of  the 


qualitative  impact  on  time-sensitive 
operations.^® 

Cost  of  Reviewing  and  Implementing 
Revisions 

Any  change  in  a  regulation  will  result 
in  costs  for  the  regulated  community  to 
review  the  changes  and  revise  their 
policies  and  procedures.  For  the  PRIA, 
the  Department  estimated:  “on  average, 
a  human  resource  professional  at  each 
firm  with  FMLA  covered  establishments 
will  spend  an  average  of  six  hours  to 
review  the  revised  FMLA  provisions, 
adjust  existing  comfiany  policies 
accordingly,  and  disseminate 
information  to  managers  and  staff.”  73 
FR  at  7945.  Although  the  Department 
did  not  receive  any  comments  on  this 
estimate,  because  of  the  provisions 
associated  with  the  NDAA,  for  the  final 
rule  the  Department  estimates  that  it 
will  take  eight  hours  instead  of  six 
hours. 

Given  that  the  average  hourly  wage 
and  benefits  rate  of  a  Human  Resource 
compensation  and  benefits  specialist  is 
$36.51,1®  the  average  one-time  cost  per 
covered  firm  is  $292.08  (8  hours  x 
$36.51).  Multiplying  this  average  cost 
per  firm  by  the  estimated  285,237 
entities  1^  that  have  FMLA  covered 
establishments  results  in  an  estimated 
one-time  cost  of  about  $83.3  million  for 
employers  to  review  the  changes  and 
revise  their  policies  and  procedures. 

Although  the  Department  did  not 
receive  any  comments  on  this  estimate, 
because  of  the  new  provisions 
associated  with  the  NDAA,  for  the  final 
rule  the  Department  is  estimating  that  it 
will  take  eight  rather  than  six  hours  to 
review  the  revised  FMLA  provisions, 
adjust  existing  company  policies 
accordingly,  and  disseminate 
information  to  managers  and  staff.  This 
change  results  in  first  year  costs  of  $80 
million  for  the  final  rule. 

The  FMLA  and  Its  Purpose  (§§  825.100 
and  .101) 

In  the  final  rule,  the  Department 
added  references  to  the  NDAA  military 
family  leave  to  §§  825.100  and  .101.  The 
impact  of  these  changes  is  to  expand  the 
list  of  criteria  under  which  an  eligible 
employee  can  qualify  for  FMLA- 
protected  leave.  The  cost  associated 
with  this  update  is  included  in  the  cost 

'*  However,  the  latter  discussion  was  moved  to 
another  chapter. 

'•*  Bureau  of  Labor  Statistics.  “National 
Compensation  Survey:  Occupational  Wages  in  the 
United  States,  june  2006.’’  Rate  assumes  hourly 
wage  plus  40%  for  benefits. 

'^This  estimate  includes  private  .sector  entities, 
state  and  local  government  entities,  and  quasi- 
governmontal  employers.  See  Table  4  of  the  PRIA. 
Id.  at  794,3. 


of  reviewing  and  implementing  the  final 
rule. 

Clarifying  the  Treatment  of  Professional 
Employer  Organizations  ( §  825. 1 06) 

The  Department  is  clarifying  how  the 
joint  employment  rules  apply  to  a 
Professional  Employer  Organization 
(“PEO”).  PEOs  that  contract  with  client 
employers  merely  to  perform 
administrative  functions — including 
payroll,  benefits,  regulatory  paperwork, 
and  updating  employment  policies — are 
not  joint  employers  with  their  clients. 
However,  where  a  PEO  has  the  right  to 
exercise  control  over  the  activities  of  the 
client’s  employees,  or  has  the  right  to 
hire,  fire  or  supervise  them,  or  benefits 
from  the  work  that  the  employees 
perform,  they  are  more  likely  to  be 
considered  a  joint  employer.  Essentially, 
in  order  to  determine  whether  a  PEO  is 
a  joint  employer  all  of  the  facts  and 
circumstances  must  be  evaluated  to 
assess  the  economic  realities  of  the 
situation. 

In  the  PRIA.  the  Department  stated 
“(ajlthough  data  limitations  inhibit  the 
Department  from  estimating  the  impact 
of  this  clarification,  the  Department 
expects  that  very  few  workers  or 
employers  will  be  impacted  by  this 
clarification.  Id.  Although  the 
Department  received  several  comments 
on  §  825.106,  none  of  them  provided 
data  or  addressed  the  Department’s 
estimated  impact.  Therefore,  the 
Department  concludes  that  very  few 
workers  or  employers  will  be  impacted 
by  this  clarification. 

Clarifying  the  Definition  of  “Public 
Agency”  (§  825.108) 

Although  the  Department  proposed 
no  changes  to  this  section,  in  the  final 
rule  the  definition  of  “public  agency” 
was  revised  to  conform  to  that  used  in 
the  FLSA.  The  Department  expects  that 
very  few  workers,  or  employers  will  be 
impacted  by  this  clarification. 

Clarifying  the  Definition  of  “Eligible 
Employee”  (§  825. 110) 

Current  §  825.110  sets  forth  the 
eligibility  standards  employees  must 
meet  in  order  to  take  FMLA  leave.  The 
Department  proposed  a  new 
§  825.110(b)(1)  to  provide  that  although 
the  12  months  of  employment  need  not 
be  consecutiv'e.  employment  prior  to  a 
continuous  break  in  service  of  five  years 
or  more  need  not  be  counted.  As 
discussed  in  the  preamble  above,  the 
final  rule  modifies  the  proposal  by 
extending  the  permissible  gap  to  seven 
years.  In  the  PRIA,  the  Department 
determined  that  very  few  workers  will 
be  impacted  by  this  clarification 
because  “[i]n  order  to  be  impacted 
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*  *  *  a  worker  would  have  to  (1)  be 
employed  for  at  least  1,250  hours  during 
the  previous  12  months,  (2)  have  a  break 
in  employment  with  that  employer  for 
more  than  5  years,  and  (3)  need  time 
from  the  earlier  period  of  employment 
with  the  same  employer  to  meet  the  12 
months  of  employment  requirement  for 
FMLA  eligibility.  Very  few  workers  are 
likely  to  meet  these  three  conditions. 

For  example,  part-time  employees 
would  have  to  work  an  average  of  25 
hours  per  week  for  50  weeks  to  meet  the 
1,250  hours  employed  requirement.  So 
the  only  ones  impacted  are  those  who 
want  to  use  FMLA  leave  and  who  need 
a  few  additional  weeks  of  employment 
from  their  previous  period  of 
employment  more  than  5  years  ago  with 
the  same  employer.  Similarly,  returning 
full-time  employees  will  need  more 
than  seven  months  of  employment  at  40 
hours  per  week  to  meet  the  1,250  hours 
employed  requirement.  So  the  only  ones 
impacted  are  those  who  want  to  use 
FMLA  leave  and  who  need  a  few  extra 
months  of  employment  from  their 
previous  period  of  employment  more 
than  5  years  ago  with  the  same 
employer.”  Id.,  Footnote  33.  Even  fewer 
workers  are  likely  to  be  impacted  by  the 
final  rule,  which  extends  the  period  to 
seven  years. 

Although  the  Department  received 
several  comments  on  this  change,  as 
noted  in  the  preamble  discussion  above, 
none  of  the  comments  provided 
estimates  of  the  number  of  employers  or 
workers  who  would  be  impacted  by  the 
change,  nor  did  they  dispute  the 
Department’s  assessment.  Therefore,  the 
Department  concludes  that  very  few 
workers  or  employers  will  be  impacted 
by  this  change. 

The  final  rule  also  adopts  the  two 
exceptions  to  the  cap  set  forth  in 
§  825.110(bK2)  for  breaks  in  service 
resulting  from  an  employee’s  fulfillment 
of  National  Guard  or  Reserve  military 
service  obligations  and  breaks  where  a 
written  agreement  exists  concerning  the 
employer’s  intention  to  rehire  the 
employee  after  the  break  in  service.  The 
final  rule  also  adopts  the  provision  in 
§  825.110(b)(4)  stating  that  an  employer 
may  consider  prior  employment  falling 
outside  the  cap,  provided  that  it  does  so 
uniformly  with  respect  to  all  employees 
with  similar  breaks. 

The  Department  also  proposed  and 
has  adopted  in  the  final  rule 
§  825.110(d),  which  clarifies  that  an 
employee  may  attain  FMLA  eligibility 
while  out  on  a  continuous  block  of  leave 
when  the  employee  satisfies  the 
requirement  for  12  months  of 
employment.  The  Department  believes 
that  this  change  will  have  a  minimal 
burden  on  employers  because  it  would 


only  apply  to  employers  who 
voluntarily  allow  employees  to  go  out 
on  leave  before  the  employee  has 
satisfied  the  12-month  requirement. 

Finally,  the  Department  deleted  the 
“deeming”  provisions  in  current 
§  825.110(c)  and  (d).  This  change  should 
have  no  impact  on  employers  or 
employees  because  the  Department 
believes  that  it  cannot  enforce  the 
deeming  provisions  of  the  current  rule 
in  light  of  the  Supreme  Court’s  2002 
Ragsdale  decision. 

Determining  of  Whether  50  Employees 
are  Employed  Within  75  Miles 
(§825.111) 

Current  §  825.111  sets  forth  the 
standards  for  determining  whether  an 
employer  employs  50  employees  within 
75  miles  for  purposes  of  employee 
eligibility.  The  Department  proposed 
and  is  adopting  a  modification  to 
§  825.111(a)(3)  that  when  an  employee 
is  jointly  employed  by  two  or  more 
employees,  the  employer’s  worksite  is 
the  primary  employer’s  office  from 
which  the  employee  is  assigned  or 
reports,  unless  the  employee' has 
physically  worked  for  at  least  one  year 
at  a  facility  of  a  secondary  employer,  in 
w'hich  case  the  employee’s  worksite  is 
that  location. 

In  the  PRIA,  the  Department  stated 
that  it  anticipates  that  this  clarification 
will  have  little  net  impact.  “Some 
employees  currently  covered  by  FMLA 
may  not  be  covered  if  their  official 
worksite  is  changed  because  they  have 
worked  more  than  one  year  at  an 
establishment  which  has  less  than  50 
employees  within  75  miles,  while  other 
employees  not  currently  covered  may 
become  covered  if  their  worksite  is 
changed  to  an  establishment  which  has 
50  or  more  employees  within  75  miles.” 
Id.  at  7946. 

The  Department  did  not  receive 
comments  disputing  this  assessment 
although  Burr  &  Forman  was  concerned 
about  the  potential  impact  of  this 
revision  on  small  businesses  using 
leased  employees.  The  firm  stated  that 
this  revision  “would  result  in  not  only 
administrative  burdens,  but  also  will 
result  in  additional  costs  in  orienting 
and  training  temporary  employees 
rotating  into  slots  vacated  by  those  on 
leave.”  After  carefully  considering  this 
comment,  the  Department  disagrees 
because  the  change  impacts  the 
eligibility  of  the  jointly  employed 
worker,  and  regardless  of  the  eligibility 
of  the  worker,  the  jointly  employed 
worker  must  still  be  counted  as  an 
employee  by  both  the  primary  and  the 
secondary  employers.  That  is,  the  small 
business  would  have  to  count  the  leased 
employees  towards  the  50  or  more 


employee  threshold  for  FMLA  coverage 
whether  or  not  those  employees  have 
their  home  office  or  the  actual  physical 
place  where  they  work  as  their  official 
worksite.  Therefore,  the  Department 
concludes  that  this  change  will  have 
little  net  impact  on  workers  or 
employers. 

Qualifying  Reasons  for  Leave,  General 
Rule  (§825.112) 

The  Department  proposed  no 
substantive  changes  to  §  825.112  but  did 
propose  moving  several  paragraphs  of 
the  current  rule  to  other  sections  to 
improve  the  organization  of  the 
regulations.  This  reorganization  has 
been  adopted  in  the  final  rule  and  will 
improve  understanding  of  the  rules  but 
will  not  substantively  impact  workers  or 
employers. 

Serious  Health  Condition  (§825.113) 
and  Inpatient  Care  (§825.114) 

The  Department  proposed  and  has 
adopted  changes  to  §  825.113  to 
incorporate  the  definitions  of 
“incapacity”  and  “treatment”  from 
current  §  825.114  and  to  move  the 
definition  of  “parent,  spouse,  son  or 
daughter”  to  §825.122.  In  addition, 

§  825.113  of  the  final  rule  adopts,  with 
limited  change,  language  from  §825.114 
that  illustrates  the  types  of  treatments 
and  conditions  not  ordinarily  expected 
to  be  covered  by  the  definition  of 
serious  health  condition.  The 
reorganization  and  clarification  will 
improve  understanding  of  the  rules  but 
will  unlikely  have  an  identifiable 
impact  on  either  employers  or  workers. 

Clarifying  the  Definition  of  ‘‘Continuing 
Treatment”  (§  825.115) 

Proposed  §825.115  defined 
“continuing  treatment”  for  purposes  of 
establishing  a  serious  health  condition. 
Two  changes  were  proposed  from 
current  regulations  and  they  were 
adopted  in  the  final  rule. 

First,  current  §  825.114(a)(2)(i)(A) 
establishes  that  an  employee  can  meet 
the  definition  of  serious  health 
condition  if,  in  connection  with  a 
period  of  incapacity  of  more  than  three 
consecutive  calendar  days,  the 
employee  or  family  member  is  treated 
two  or  more  times  by  a  health  care 
provider.  However,  the  current  “two 
visit”  requirement  for  serious  health 
conditions  is  open-ended.  In 
§  825.115(a)(1),  the  Department 
proposed  and  has  adopted  a 
clarification  specifying  that  the  two 
visits  to  a  health  care  provider  must  take 
place  within  30  days  unless  extenuating 
circumstances  exist  to  meet  the 
definition.  The  final  rule  also  clarifies 
that  the  period  of  incapacity  must  be 
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more  than  three  consecutive  “full” 
calendar  days;  that  the  30-day  period 
begins  with  the  first  day  of  incapacity; 
and  that  the  first  visitlo  the  health  care 
provider  must  occur  within  7  days  of 
the  first  day  of  incapacity. 

Second,  the  current  definition  of  a 
chronic  serious  health  condition  in 
§  825.114(a)(2){iii)  is  similarly  open- 
ended  because  the  regulations  do  not 
define  the  term  “periodic  visit.”  In 
§  825.115(cK1),  as  discussed  in  the 
preamble  above,  the  Department 
proposed  and  has  adopted  a 
clarification  defining  the  term  “periodic 
treatment”  as  visiting  a  health  care 
provider  at  least  twice  a  year  for  the 
same  condition. 

In  the  PRIA,  the  Department  stated 
that  the  proposed  clarifications  were 
“unlikely  to  have  any  identifiable 
impact  on  FMLA  leave-takers  for  several 
reasons.  First,  of  the  five  different 
definitions  of  continuing  treatment 
contained  in  current  §  825.114(a)(2)(i)- 
(v),  the  Department  is  proposing  to 
update  only  two.  Those  workers  who 
meet  the  other  tests  will  not  be  affected 
*  *  *.  The  proposed  changes  also  do 
not  affect  employees  who  take  FMLA 
leave  for  serious  health  conditions  that 
required  an  overnight  hospital  stay  or 
workers  who  will  qualify  on  the  basis  of 
one  visit  to  a  health  care  professional 
and  a  continuing  regimen  of  treatment. 
Second,  serious  health  conditions 
usually  require  two  visits  to  a  health 
care  provider  within  30  days,  and 
workers  with  chronic  serious  health 
conditions  typically  visit  their  health 
care  providers  twice  a  year.  Finally,  the 
Department  has  also  proposed  an 
‘extenuating  circumstances’  exception 
to  the  30-day  rule  in  §  825.115(a)(1),  so 
it  is  likely  that  very  few  workers  will  be 
negatively  impacted  by  the  proposed 
changes.  In  fact,  the  Department 
believes  it  is  providing  FMLA 
protection  to  more  workers  by  clarifying 
that  the  period  should  be  30  days, 
instead  of  adopting  the  stricter 
regulatory  interpretation  offered  by  the 
United  States  Court  of  Appeals  for  the 
Tenth  Circuit.  Further,  to  the  extent  that 
some  employers  have  chosen  to  provide 
their  own  more  stringent  definition  of 
the  term  ‘periodic’  for  FMLA  purposes, 
clarifying  the  term  ‘periodic’  for  chronic 
conditions  to  mean  ‘at  least  twice  a  year’ 
will  reduce  uncertainty  in  the 
workplace  and  decrease  the  burden  for 
some  workers.”  73  FR  at  7946. 

In  response  to  the  NPRM  the 
Department  received  many  comments 
from  individual  employees  and 
employee  representatives  that  the 
Department’s  assessment  was  incorrect 
and  that  these  changes  would  increase 
the  burden  on  workers  taking  FMLA 


leave.  For  example,  in  response  to  the 
Department’s  proposal  to  clarify  in 
§  825.115(a)  that  the  two  visits  to  a 
health  care  provider  must  take  place 
within  a  30-calendar-day  period  unless 
extenuating  circumstances  exist,  the 
Communications  Workers  of  America, 
(“CWA”)  stated  “this  arbitrary  change 
[requiring  treatment  by  a  health  care 
provider  twice  within  a  30-day  period] 
will  impose  an  unwarranted  burden  on 
employees  and  their  health  care 
providers  *  *  The  National  Postal 
Mail  Handlers  Union  stated  that  “[tjo 
require  the  employee  to  visit  the  doctor 
a  second  time  within  30  days  imposes 
an  undue  cost  and  inconvenience  on  the 
employee,  and  a  burden  on  the  already 
overburdened  health  care  system.  The 
employee  is  likely  to  have  a  co-pay  for 
this  additional  (and  medically 
unnecessary)  visit  and  the  employee’s 
insurance  may  even  refuse  to  cover  such 
a  medically  unnecessary  appointment, 
potentially  imposing  great  cost  on  the 
employee.” 

In  response  to  the  Department’s 
proposal  to  clarify  in  §  825.115(c)  that 
the  term  “periodic  visit”  for  chronic 
conditions  means  visiting  a  health  care 
provider  at  least  twice  a  year  for  the 
same  condition,  many  members  of  the 
American  Postal  Workers  Union 
(“APWU”)  stated  “[t]he  new  regulations 
would  pose  an  unreasonable  burden  on 
employees  who  suffer  from  long-term  or 
chronic  conditions,  requiring  them  to 
make  unnecessary  visits  to  their  doctor, 
and  forcing  them  to  pay  for  the  extra 
visits.”  The  JEC  stated  “an  employee 
with  an  incurable  disease,  such  as 
diabetes,  may  not  actually  need  to  go  to 
the  doctor  that  often.  This  rule  may  in 
fact  lead  to  the  need  for  more 
intermittent  leave  for  those  employees 
so  that  they  can  go  to  the  doctor  *  * 

After  carefully  reviewing  all  of  the 
comments  related  to  the  clarification 
that  the  two  visits  to  a  health  care 
provider  must  take  place  within  a  30- 
day  period  unless  extenuating 
circumstances  exist,  and  re-examinmg 
its  assessment  in  the  PRIA,  the 
Department  stands  by  its  earlier 
determination  that  this  clarification  is 
unlikely  to  have  any  identifiable  impact 
on  FMLA*  leave-takers.  As  noted  in  the 
PRIA,  serious  health  conditions  usually 
require  two  visits  to  a  health  care 
provider  within  30  days.  In  fact,  the 
final  rule’s  requirement  of  two  visits  to 
a  health  care  provider  is  encompassed 
by  the  current  standard.  Therefore, 
workers  will  not  have  any  additional 
costs  under  this  “test”  than  they  did 
before.  The  only  difference  is  the  costs 
for  the  two  visits  will  be  borne  within 
30  days  instead  of  over  some  indefinite 
period.  Further,  the  final  rule  also 


includes  the  “extenuating 
circumstances”  exception  to  the  30-day 
standard  in  §  825.115(a)(1),  so  it  is 
unlikely  that  any  workers  will  be 
negatively  impacted  by  the  proposed 
changes.  In  fact,  the  Department 
believes  it  is  providing  FMLA 
protection  to  more  workers  by  clarifying 
that  the  period  should  be  30  days, 
instead  of  adopting  the  stricter 
regulatory  interpretation  offered  by  the 
United  States  Court  of  Appeals  for  the 
Tenth  Circuit. 

After  carefully  reviewing  all  of  the 
comments  related  to  the  clarification 
that  the  term  “periodic  visit”  means 
visiting  a  health  care  provider  at  least 
twice  per  year  for  the  same  condition, 
the  Department  stands  by  its 
determination  in  the  PRIA  that  this 
clarification  is  unlikely  to  have  any 
identifiable  impact  on  FMLA  leave- 
takers.  As  noted  in  the  PRIA,  workers 
with  chronic  serious  health  conditions 
that  are  currently  covered  by  the  FMLA 
typically  visit  their  health  care 
providers  twice  a  year.  In  fact,  the 
current  standard  of  “periodic”  visits  for 
chronic  conditions  is  implicitly  the 
same  as  the  final  rule’s  requirement  of 
two  visits  per  year.  As  noted  in  the 
preamble,  the  Department  does  not 
agrep  with  comments  from  employee 
groups  that  because  many  chronic 
conditions  are  stable  and  require  limited 
treatment,  the  twice  per  year  standard  is 
burdensome  since  that  view  effectively 
ignores  the  requirement  for  “periodic” 
visits  in  the  current  regulations.  As  with 
the  requirement  of  two  treatment  visits 
within  30  days,  the  determination  of 
whether  two  treatment  visits  per  year 
are  necessary  is  a  medical  determination 
to  be  made  by  the  health  care  provider. 
The  clarification  more  effectively 
identifies  the  types  of  chronic 
conditions  Congress  intended  to  cover 
under  the  FMLA,  without  including 
some  conditions  that  the  Department 
believes  are  not  currently  covered.  The 
Department  also  notes  that  “two  visits 
to  a  health  care  provider”  every  year  is 
not  the  sole  criterion  in  the  regulations 
for  determining  a  covered  chronic 
serious  health  condition.  Therefore, 
workers  with  currently  covered  chronic 
conditions  are  unlikely  to  incur  any 
additional  costs  under  this  “test”  than 
they  did  before.  Further,  to  the  extent 
that  some  employers  have  chosen  to 
provide  their  own  more  stringent 
definition  of  the  term  “periodic”  for 
FMLA  purposes,  clarifying  the  term 
“periodic”  for  chronic  conditions  to 
mean  visits  at  Least  twice  a  year  may 
reduce  uncertainty  in  the  workplace  and 
may  decrease  the  burden  for  some 
workers. 
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Leave  for  Treatment  of  Substance  Abuse 
(§825.119) 

The  Department  proposed  and  has 
adopted  in  the  final  rule  consolidating 
in  a  single  location  the  provisions  in 
current  §§  825.112(g)  and  825.114(d). 
This  reorganization  will  have  no  impact 
on  either  employers  or  workers. 

Leave  for  Pregnancy  or  Birth  ( §  825. 1 20) 

The  Department  proposed  and  has 
adopted  in  the  final  rule  consolidating 
the  existing  regulations  pertaining  to 
pregnancy  and  birth  in  a  single  location. 
In  the  final  rule  the  Department  also 
clarifies  that  a  husband  is  entitled  to 
FMLA-protected  leave  if  he  is  needed  to 
care  for  his  wife  who  is  incapacitated 
due  to  her  pregnancy  [e.g.,  if  the 
pregnant  wife  is  unable  to  transport 
herself  to  a  doctor’s  appointment).  As 
with  all  care  for  covered  family 
members  under  the  FMLA  such  care 
may  include  providing  psychological 
comfort  and  reassurance.  The 
Department  also  clarified  that  FMLA 
leave  to  care  for  a  pregnant  woman  is 
available  to  the  spouse  and  not,  for 
example,  to  a  boyfriend  or  fiance  who 
is  the  father  of  the  unborn  child.  The 
reorganization  and  clarification  will 
have  no  impact  on  either  employers  or 
workers. 

Leave  for  Adoption  or  Foster  Care 
(§825.121) 

The  Department  proposed  and  has 
adopted  the  consolidation  of  the 
existing  regulations  pertaining  to  the 
rights  and  obligations  with  regard  to 
adoption  and  foster  care.  The 
reorganization  will  have  no  impact  on 
either  employers  or  workers. 

Clarifying  the  Definitions  of  Spouse, 
Parent,  Son  and  Daughter  (§825.122) 

The  proposal  relocated  these 
definitions  from  existing  §  825.113  and 
made  some  minor  editorial  changes.  In 
addition,  §  825.122(f)  of  the  proposal 
added  language  that  the  employer  could 
require  the  employee  to  provide 
documentation  to  confirm  a  family 
relationship  such  as  a  sworn,  notarized 
statement  or  a  submitted  and  signed  tax 
return.  In  the  final  rule  the  Department 
adopted  the  edits  but  did  not  adopt  the 
proposed  language  in  paragraph  (f) 
regarding  the  additional  documentation 
necessary  to  confirm  the  family 
relationship,  and  retained  the  current 
regulation  instead.  The  Department  also 
further  reorganized  this  section  by 
inserting  clarifying  definitions  related  to 
military  caregiver  leave  and  moving  the 
language  about  documentation 
confirming  a  family  relationship  to  new 
§825.122(j).  In  addition,  in  the  final  rule 
the  Department  clarified  (as  did  the 


proposal)  that  an  adult  child  must  be 
incapable  of  self-care  because  of  a 
disability  at  the  time  FMLA  leave  is  to 
commence.  The  reorganization,  edits 
and  clarifications  will  have  no  impact 
on  either  employers  or  workers. 

Unable  To  Perform  the  Functions  of  the 
Position  (§825.123) 

The  Department  proposed  no 
substantive  changes  to  this  section  but 
proposed  to  clarify  in  paragraph  (b)  that 
a  sufficient  medical  certification  must 
specify  what  functions  the  employee  is 
unable  to  perform.  The  final  rule  adopts 
the  proposal  with  one  minor  change.  In 
order  to  make  the  terminology 
consistent  with  29  U.S.C.  2613(b)(3)  and 
(4)(B),  paragraph  (b)  of  the  final  rule 
uses  the  term  “essential  functions.’’  The 
edits  and  clarifications  will  have  no 
impact  on  either  employers  or  workers. 

Needed  To  Care  for  a  Family  Member  or 
Covered  Serx'icemember  (§  825.124) 

The  proposal  relocated  the  regulations 
that  define  the  phrase  “needed  to  care 
for’’  a  family  member  from  §  825.116.  In 
addition,  the  Department  clarified  that 
the  employee  need  not  be  the  only 
individual,  or  even  the  only  family 
member,  available  to  provide  care  to  the 
family  member  with  a  serious  health 
condition.  The  reorganization  and 
clarification  will  have  no  impact  on 
either  employers  or  workers. 

Definition  of  Health  Care  Provider 
(§825.125) 

The  Department  proposed  and  has 
adopted  a  change  to  the  definition  of 
health  care  provider  by  clarifying  the 
status  of  a  physician  assistant  (“PA”). 
Corresponding  changes  were  also  made 
to  §825.115  (Continuing  treatment)  and 
§  825.800  (Definitions).  The 
reorganization  and  clarifications  will 
have  no  impact  on  either  employers  or 
workers.  As  was  noted  previously  in  the 
preamble,  most  PAs  are  already 
included  in  the  definition  of  health  care 
provider  because  the  vast  majority  of 
group  health  plans  accept  them  when 
substantiating  a  claim  for  benefits. 

Leave  Because  of  a  Qualifying  Exigency 
(§825.126)  and  Leave  To  Care  for  a 
Covered  Servicemember  With  a  Serious 
Injury  or  Illness  (§  825.127) 

Section  825.126  (addressing  what  is 
referred  to  as  “qualifying  exigency 
leave”  in  this  document)  implements 
the  provision  of  the  NDAA  that  eligible 
employees  may  take  up  to  12  weeks  of 
FMLA  leave  for  any  qualifying  exigency 
arising  out  of  the  fact  that  the  spouse, 
son,  daughter  or  parent  of  the  employee 
is  on  active  duty  or  has  been  notified  of 
an  impending  call  to  active  duty  status 


in  support  of  a  contingency  operation. 

As  discussed  in  the  preamble,  for  the 
purposes  of  §  825.126  servicemembers 
include  members  of  the  National  Guard, 
the  Reserves,  and  certain  retired 
members  of  the  Regular  Armed  Forces 
and  retired  Reserve  who  are  the  spouse, 
son,  daughter  or  parent  of  the  eligible 
employee.  Section  825.126  also  includes 
a  list  of  qualifying  exigencies. 

Section  825.127  (addressing  what  is 
referred  to  as  “military  caregiver  leave” 
in  this  document)  implements  the 
provision  of  the  NDAA  that  provides 
that  eligible  employees  may  take  up  to 
26  weeks  of  FMLA  leave  during  a  single 
12-month  period  to  care  for  a  “covered 
servicemember”  with  a  serious  injury  or 
illness  incurred  by  the  servicemember 
in  the  line  of  duty  on  active  duty  that 
may  render  the  servicemember 
medically  unfit  to  perform  the  duties  of 
his  or  her  office,  grade,  rank  or  rating. 
For  the  purposes  of  this  section,  a 
■“covered  servicemember”  must  be  a 
member  of  the  Armed  Forces,  including 
a  member  of  the  National  Guard  or 
Reserves,  who  has  a  serious  injury  or 
illness  for  which  he  or  she  is  (1) 
undergoing  medical  treatment, 
recuperation  or  therapy;  or  (2)  otherwise 
in  “outpatient  status;”  or  (3)  otherwise 
on  the  temporary  disability  retired  list 
(“TRDL”).  Former  members  of  the 
Armed  Forces,  former  members  of  the 
National  Guard  and  Reserves,  and 
members  on  the  permanent  disability 
retired  list  (“PDRL”)  are  not  “covered 
servicemembers.”  In  order  to  care  for  a 
covered  servicemember,  an  employee 
must  be  the  spouse,  son,  daughter, 
parent  or  next  of  kin  of  a  covered 
servicemember. 

As  discussed  in  the  PRIA  (id.  at  7954), 
the  Department  identified  the  potential 
number  of  covered  and  eligible  workers 
who  may  be  impacted  by  the  military 
family  leave  provisions  but  did  not 
develop  specific  cost  estimates  for  these 
provisions.  Rather,  based  upon  the 
potential  increase  in  the  number  of 
FMLA-eligible  workers  who  would  take 
FMLA  leave  due  to  the  military  family 
leave  provisions  and  the  assumption 
that  the  costs  of  military  family  leave 
are  similar  to  the  costs  of  current  FMLA 
leaves,  the  Department  estimated  that 
the  cost  of  the  FMLA  could  potentially 
increase  by  as  much  as  5  percent,^®  id. 

As  was  discussed  in  the  PRIA,  the  Department 
believed  that  a  5  percent  cost  increase  may  be  an 
over-estimate  because  (1)  the  NDAA  did  not  change 
the  scope  of  covered  employers  or  eligible  workers 
under  the  FMLA  and  many  of  the  costs  of  the 
FMLA  are  related  to  the  coverage  of  the 
establishment  or  the  eligibility  of  workers  rather 
than  the  number  of  workers  taking  leave,  and  (2) 
just  as  all  workers  eligible  to  take  FMLA  leave  do 
not  take  FMLA  leave  when  they  or  a  qualified 
family  member  have  a  serious  health  condition, 
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at  7957.  Although  the  Department 
received  many  comments  on  the  NDAA 
provisions,  they  primarily  indicated 
support  for  the  new  entitlements  and 
provided  recommendations  on  how  they 
should  be  implemented.  None  of  the 
comments  addressed  the  estimation  of 
potential  impacts. 

Because  §§  825.126  and  825.127  are 
new  provisions,  the  Department  has  no 
history  on  which  to  base  its  estimates. 
For  example,  there  are  no  existing 
surveys  (either  conducted  by  the  public 
or  the  federal  government)  that  can  be 
used  as  a  basis  to  estimate  the  leave 
patterns  of  workers  taking  either 
qualifying  exigency  leave  under 
§  825.126  or  military  caregiver  leave 
under  §825.127.  Therefore,  the 
Department  is  using  a  different 
approach  to  estimate  the  impacts  of 
§§  825.126  and  825.127  than  it  used  to 
estimate  the  impacts  of  the  other 
provisions. 

First,  based  upon  its  analysis  of  the 
provisions,  the  Department  developed 
typical  profiles  of  the  leave  patterns  of 
workers  that  it  estimates  would  take 
qualifying  exigency  leave  under 
§  825.126  and  military  caregiver  leave 
under  §  825.127.  The  Department 
believes  that  a  typical  employee  who 
will  take  qualifying  exigency  leave 
under  §  825.126  will  have  the  following 
leave  pattern: 

•  Upon  notification  of  the 
deployment  of  the  servicemember,  the 
eligible  employee  will  take  a  block  of 
one  week  of  unforeseeable  FMLA  leave 
to  address  qualifving  exigencies  (e.g., 
under  §825. 126(a)(l)(i)). 

•  During  the  deployment  of  the 
servicemember,  the  eligible  employee 
will  take  ten  days  of  unforeseeable 
FMLA  leave  to  address  qualifying 
exigencies  under  §  825.126(a). 

•  During  the  deployment  of  the 
servicemember,  the  eligible  employee 
will  take  a  block  of  one  week  of 
foreseeable  FMLA  leave  to  join  the 
servicemember  while  the 
servdcemember  is  on  “Rest  and 
Recuperation”  (§  825.126(a)(6)). 

•  Post  deployment  of  the 
servicemember,  the  eligible  employee 
will  take  a  block  of  one  week  of 
foreseeable  FMLA  leave  to  address 
qualifying  exigencies  (§  825.126(a)(7)). 

The  Department  believes  that  a 
typical  employee  who  will  take  military 
caregiver  leave  under  §  825.127  will 
have  the  following  leave  pattern: 

•  Upon  receiving  notification  of  the 
serious  injury  or  illness  of  the  covered 
servicemember  the  eligible  employee 


will  take  a  block  of  four  weeks  of 
unforeseeable  FMLA  leave  to  care  for 
the  covered  servicemember. 

•  The  eligible  employee  will 
subsequently  take  a  second  block  of  two 
weeks  of  unforeseeable  FMLA  leave  to 
care  for  the  covered  servicemember  after 
the  covered  servicemember  is 
transferred  to  a  rehabilitation  facility. 

•  During  the  single  12-month  period, 
the  eligible  employee  will  take  two  one- 
week  blocks  of  unforeseeable  FMLA 
leave  to  care  for  the  covered 
servicemember,  under  the  assumption 
that  the  covered  servicemember  may 
experience  an  unanticipated 
complication. 

•  During  the  single  12-month  period, 
the  eligible  employee  will  schedule  and 
take  40  individual  days  of  foreseeable 
FMLA  leave  to  care  for  the  covered 
servicemember. 

Next,  the  Department  assessed  the 
costs  associated  with  each  type  of  leave. 
As  noted  in  the  NPRM,  the  Department 
recognized  that  the  NDAA  “does  not 
change  the  scope  of  the  FMLA  in  terms 
of  the  establishments  covered  or  the 
eligibility  of  workers.  Many  of  the  costs 
of  the  FMLA  are  related  to  the  coverage 
of  the  establishment  or  the  eligibility  of 
workers  rather  than  the  number  of 
workers  taking  leave.”  Id.  at  7957.  The 
Department  determined  that  the 
marginal  costs  related  to  workers  taking 
both  kinds  of  militarv  family  leave 
under  §§825.126  and  825.127  result 
from  the  cost  of  providing  health 
insurance  during  the  period  the  worker 
is  on  leave  and  the  efficiency  costs 
associated  with  unexpected  absences. 
The  Department  believes  these  two 
categories  of  costs  are  reasonable 
proxies  for  the  opportunity  cost  of  the 
NDAA  provisions,  since  health 
insurance  coverage  represents  the 
marginal  compensation  an  employer  is 
still  required  to  cover  under  the  FMLA 
when  a  worker  is  absent,  and 
unexpected  absences  have  long  been 
identified  in  this  rulemaking  and  other 
FMLA  leave  studies  as  a  potential 
source  of  burden  above  and  beyond  the 
cost  of  a  replacement  worker.  Since 
FMLA  leave  is  unpaid,  as  was  done  in 
the  promulgation  of  the  1995  FMLA 
regulation,  the  Department  is  not 
assessing  the  costs  associated  with  the 
replacement  workers  as  a  cost  of  this 
rulemaking. 

The  Department  based  the  costs  of 
providing  health  insurance  on  data  from 
the  BLS,  Employer  Costs  for  Employee 
Compensation  survey.  According  to  the 
June  2008  report  (USDL:  08-1271), 
employers  spend  an  average  of  S2.25  per 
hour  on  health  insurance  (see  Table  1, 
pg.  5).  Based  upon  the  assumption  that 
typical  employees  work  8-hour  days  and 


40-hour  workweeks,  typical  employees 
will  cost  their  employer  approximately 
S450  for  the  estimated  200  hours  (i.e.,  25 
days  X  8  hours  per  day)  of  FMLA  leave 
that  they  will  take  for  qualifying 
exigency  leave  under  §  825.126  and 
SI, 440  for  the  estimated  640  hours  (i.e., 
80  days  x  8  hours  per  day)  of  FMLA 
leave  that  they  will  take  for  military 
caregiver  leave  under  §  825.127. 

The  Department  based  the  costs  of 
unforeseeable  FMLA  leave  on  data  from 
the  Unscheduled  Absence  Survey  by 
CCH  and  a  2008  Employee 
Absenteeism  survey  conducted  by 
WorldatWork.2o  According  to  the  CCH 
2005  survey,  the  average  per-employee 
cost  of  unscheduled  absenteeism  is 
$660.  Since  this  estimate  was  per  . 
employee,  the  Department  converted  it 
to  a  per  day  estimate.  According  to  the 
2008  WorldatWork  Employee 
Absenteeism  survey,  employees 
averaged  5.3  days  of  unplanned 
absences  per  year.  Applying  this  rate  to 
the  $660  cost  per  employee  results  in  an 
estimated  cost  of  $125  per  day  for 
unplanned  absences.  Based  upon 
comments  made  regarding  the  need  for 
employee  notification,  the  Department 
assumes  that  this  cost  only  applies  to 
the  first  day  of  the  blocks  of 
unforeseeable  FMLA  leave  because 
employers  will  have  had  time  to 
schedule  coverage  on  the  subsequent 
days.  Therefore,  the  Department 
estimates  that  the  one  block  and  10 
individual  days  of  unforeseeable  FMLA 
leave  taken  by  a  typical  employee  for 
qualifying  exigency  leave  under 
§825.126  will  cost  employers  $1,375 
and  the  four  blocks  of  unforeseeable 
FMLA  leave  taken  by  a  typical 
employee  for  military  caregiver  leave 
under  §825.127  will  cost  employers 
$500. 

Thus  the  Department  estimates  a 
typical  employee  utilizing  FMLA  leave 
under  the  provisions  of  the  NDAA  will 
cost  his  or  her  employer  approximately 
$•1,825  for  qualifying  exigency  leave 
under  §  825.126  and  $1,940  for  military 
caregiver  leave  under  §825.127.  Based 
on  an  estimated  110,000  eligible 
employees  taking  qualifying  exigency 
leave  under  §  825.126,  the  Department 
estimates  that  §825.126  will  result  in 
added  costs  to  employers  of  $200.8 
million.  Based  on  an  estirnated  29,100 
eligible  employees  taking  military 
caregiver  leave  under  §  825.127,  the 
Department  estimates  that  §825.127 
will  result  in  added  costs  to  employers 
of  $56.5  million. 


Available  at;  http://\\'ww.cch.com/Press/news/ 
2005/2005 101 2 Ih. asp. 

Available  at:  hflp://myti'.worldatwork.org/waw/ 
adimComment?id=28206. 


similarly,  not  all  employees  eligible  to  take  FMLA 
leave  will  do  so  under  the  new  military  family  leave 
provisions.  Id.  at  7957. 
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The  Department  also  estimated  other 
costs  associated  with  the  military  leave 
provisions,  such  as  those  related  to  the 
employer  notification  provisions  in 
§825.300.  Those  costs  are  presented  in 
the  appropriate  sections  below. 

The  Department  did  not  assess  any 
additional  costs  for  foreseeable  FMLA 
leave  taken  under  §§  825.126  and 
825.127.  The  Department  believes  that 
employers  covered  by  the  FMLA  will 
have  the  systems  in  place  to  handle 
these  foreseeable  FMLA  leaves  after  the 
occurrence  of  the  initial  unforeseeable 
FMLA  leaves  were  taken.  Moreover, 
after  the  employee  has  supplied  the 
initial  information  for  the  employer  to 
determine  that  the  initial  unforeseeable 
leave  qualifies  as  FMLA  leave,  the 
certification  requirements  for  the 
subsequent  leave  taken  under 
§§825.126  and  825.127  are  less 
burdensome.  Finally,  the  marginal 
administrative  costs  for  the  foreseeable 
FMLA  leaves  taken  under  §§  825.126 
and  825.127  are  negligible  [e.g.,  once  the 
eligible  employee  has  taken  the  initial 
unforeseen  leave  under  either 
§§  825.126  or  825.127,  the  employer  is 
on  notice  that  additional  leaves  will 
follow,  so  that  the  costs  to  employers  of 
administering  subsequent  scheduled 
leaves  taken  under  either  §§  825.126  or 
825.127  will  be  nominal). 

Amount  of  Leave  (§  825.200) 

Section  825.200  explains  the  basic 
leave  entitlement.  The  Department 
proposed  and  has  adopted  a 
clarification  regarding  how  holidays  are 
counted  when  they  fall  in  a  week  that 
an  employee  needs  less  than  a  full  week 
of  FMLA  leave.  Specifically,  in  these 
situations,  it  has  been  the  Department’s 
enforcement  position  not  to  count  the 
holidays  against  the  employee’s  12- 
week  entitlement.  The  Department  has 
not  made  any  changes  in  the  treatment 
of  holidays  which  fall  within  a  full 
week  of  FMLA  leave.  The  Department 
also  added  additional  explanation  to  the 
rolling  leave  year  calculation.  These 
clarifications  will  have  no  impact  on 
either  employers  or  workers. 

Leave  To  Care  for  a  Parent  (§  825.201 ) 

The  Department  proposed  and  has 
adopted  some  changes  to  make  the 
regulations  more  clear  and  accessible. 
The  requirements  regarding  leave  for  the 
birth,  adoption  or  foster  care  of  a  child 
have  been  relocated  to  §  825.120  and 
§825.121.  Therefore,  §825.201  now 
only  covers  leave  to  care  for  a  parent, 
which  was  previously  in  §  825.202.  The 
reorganization  and  edits  will  have  no 
impact  on  either  employers  or  workers. 


Intermittent  Leave  or  Reduced  Schedule 
Leave  (§825.202) 

The  Department  proposed  and  has 
adopted  some  changes  to  make  the 
regulations  more  clear  and  accessible. 
The  Department  made  three  edits  in 
final  rule.  First,  the  parenthetical  phrase 
“(as  distinguished  from  voluntary 
treatments  and  procedures)’’  was 
deleted  because  it  was  an  unnecessary 
and  confusing  reference  to  provisions  in 
the  1993  interim  rule  that  were  dropped 
when  the  1995  regulations  were 
promulgated.  Next,  a  clear  definition  of 
“medical  necessity”  for  intermittent 
leave  was  included  by  combining 
existing  language  from  current  §  825.117 
and  illustrations  from  current 
§  825.203(c).  Finally,  as  explained  in  the 
preamble,  the  Department  agreed  with 
commenters  to  delete  the  word 
“related”  from  the  phrase  “treatment  of 
related  serious  health  condition”  as  an 
unnecessary  term  and  potentially 
problematic.  Overall,  the 
aforementioned  changes  to  this  section 
were  well  received  by  commenters  to 
the  NPRM.  The  reorganization  and  edits 
will  have  no  impact  on  either  employers 
or  workers. 

Scheduling  of  Intermittent  or  Reduced 
Schedule  Leave  (§  825.203) 

The  Department  proposed  and  has 
adopted  some  changes  to  make  the 
regulations  more  clear  and  accessible.  In 
addition,  the  Department  proposed  and 
has  adopted  an  editorial  change  to 
clarify  that  employees  who  take 
intermittent  FMLA  leave  have  a 
statutory  obligation  to  make  a 
“reasonable  effort”  to  schedule  such 
leave  so  as  not  to  disrupt  unduly  the 
employer’s  operations.  The 
reorganization  and  clarification  that 
more  closely  follows  the  statutory 
language  will  have  no  impact  on  either 
employers  or  workers. 

Transfer  of  an  Employee  to  an 
Alternative  Position  During  Intermittent 
Leave  or  Reduced  Schedule  Leave 
(§825.204) 

The  Department  proposed  and  has 
adopted  some  non-substantive  editorial 
changes  to  this  section  such  as  adding 
new  subheadings.  In  addition,  the 
NPRM  solicited  comments  on  whether 
'to  alter  the  rules  to  expand  employers’ 
ability  to  transfer  workers  who  take 
intermittent  FMLA  leave  to  alternative 
positions.  As  discussed  in  the  preamble 
above,  the  Department  found  no 
statutory  basis  to  permit  transfers  to  an 
alternative  position  for  those  taking 
unscheduled  or  unforeseeable 
intermittent  leave  and  declined  to  make 
this  change  in  the  final  rule.  The  non¬ 


substantive  edits  will  have  no  impact  on 
either  employers  or  workers. 

Increments  of  FMLA  Leave  for 
Intermittent  or  Reduced  Schedule  Leave 
(§825.205) 

The  Department  proposed  and  has 
adopted  some  changes  to  make  the 
regulations  more  clear  and  accessible 
such  as  relocating  some  of  the  language 
currently  in  §  825.203  and  adding 
subtitles.  The  reorganization  and 
clarification  will  have  no  impact  on 
either  employers  or  workers. 

In  addition,  the  NPRM  requested 
comments  on  whether  the  minimum 
increment  of  leave  should  be  raised  for 
all  workers  or  in  situations  where  a 
physical  impossibility  prevents  an 
employee  from  commencing  work  part¬ 
way  through  a  shift.  As  discussed  in  the 
preamble  above,  the  Department 
retained  the  current  requirement  that 
employers  use  the  shortest  period  of 
time  their  leave  system  uses  to  account 
for  other  types  of  leave  as  long  as  it  does 
not  exceed  one  hour.  In  doing  so,  the 
Department  also  recognized  that 
employers  may  account  “for  absences  or 
use  of  leave  in  varying  increments  at 
different  times  of  the  day  or  shift.”  This 
clarification  coupled  with  the  one  hour 
increment  discussed  above  allows 
employers  to  assess  FMLA-leave  time  in 
increments  of  an  hour  to  tardy 
employees,  so  long  as  the  employees  do 
not  work  during  the  time  charged  as 
leave.  However,  the  Department  went 
on  to  adopt  changes  related  to  situations 
where  it  is  not  possible  for  an  employee 
to  commence  work  part-way  through  a 
shift. 

The  language  in  the  final  rule  makes 
it  clear  that  the  Department  intends  the 
exception  to  be  applied  narrowly  to 
situations  where  an  employee  is 
physically  unable  to  access  the  worksite 
after  the  start  of  the  shift  such  as  where 
a  flight  attendant  or  a  railroad  conductor 
is  scheduled  to  work  aboard  an  airplane 
or  train,  or  a  laboratory  employee  is 
unable  to  enter  or  leave  a  sealed  “clean 
room”  during  a  certain  period  of  time. 

According  to  the  Bureau  of  Labor 
Statistics,  Occupational  Employment 
Survey,  approximately  3.75  million 
employees  work  on  flight  crews,  train 
crews,  ship  crews,  and  as  truck,  bus, 
and  subway  drivers.  The  Department 
also  estimates  another  150,000 
employees  work  in  clean  rooms  for  a 
total  of  3.9  million  workers. It  is  likely 


According  to  a  1999  report  in  the  San  Francisco 
Chronicle,  roughly  74.000  people  across  the  country 
work  in  clean  rooms  building  semiconductors.  The 
report  is  available  at;  httpJ/v.'ww.sfgate.c.om/cgi- 
bin/article.cgi?f=/c/a/l  999/04/ 1 9/BUS6426.DrLe- 
lype=printable.  The  Department  has  doubled  this 
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that  about  80.5  percent  of  these  workers 
are  covered  and  eligible  to  take  FMLA 
leave;  that  about  9.1  percent  of  those 
workers  will  take  FMLA  leave;  and  that 
about  23.9  percent  of  those  workers  will 
take  intermittent  P’MLA  leave,  or  about 
68,000  workers.  Further,  since  the 
Department  intends  the  physical 
impossibility  exception  to  be  applied 
narrowly,  this  is  likely  to  be  an 
overestimate  of  the  number  of  workers 
who  actually  will  be  impacted  by  the 
change  because  it  likely  includes  a 
number  of  workers  who  will  not  fit  into 
the  exception  examples  provided  in  the 
preamble  above. 

Using  Data  from  the  BLS’  Occupation 
Employment  Statistics  survey,  the 
Department  estimates  that  the  median 
hourly  wage  for  flight  crews,  train 
crews,  ship  crews,  drivers,  and  clean 
room  workers  to  be  about  $17.66  per 
hour. 

Assuming  that  the  regulatory  change 
will  result  in  an  average  of  eight  hours 
of  additional  unpaid  leave  for  each  of 
the  estimated  68,000  workers  who  take 
intermittent  leave  in  situations  where  it 
is  not  possible  for  them  to  commence 
work  part-way  through  a  shift,  then  at 
most  $9.6  million  per  year  [e.g.,  68,000 
workers  per  year  x  8  hours  per  worker 
X  $17.66  per  hour)  would  be  transferred 
from  these  employees  to  their  employers 
in  the  form  of  unpaid  FMLA  leave  or 
using  accrued  paid  leave. 22  Again,  since 
the  Department  intends  the  physical 
impossibility  exception  to  be  applied 
narrowly,  this  is  likely  to  be  an 
overestimate  of  the  cost  of  this 
provision. 

Finally,  in  response  to  comments,  the 
Department  is  making  two  revisions  to 
the  calculation  of  leave  to  address  issues 
that  arise  when  an  employee’s  schedule 
varies.  First,  the  Department  clarified 
that  workweeks  and  fractions  thereof 
may  be  converted  to  hours  for  tracking 


estimate  to  account  for  clean  rooms  in  other 
industries  and  employment  growth  since  1999. 

^^Ba.sed  on  the  comments,  the  Department  has 
determined  that  under  the  current  regulations  some 
employers  end  up  having  to  pay  two  workers  for  the 
same  shift  when  one  worker  shows  up  late  for  work 
becau.se  they  take  intermittent  FMLA  leave  (j.e..  the 
worker  called  in  to  take  the  shift  of  the  employee 
on  FMLA  leave,  and  the  employee  returning  from 
FMLA  leave).  For  example,  the  Airline  Industrial 
Relations  Conference  (comment  for  the  RFl).  noted 
that  an  "employee  could  use  intermittent  FMLA 
leave  to  miss  the  heavy  flight  bank.  cau.sing  the 
carrier  to  either  operate  short-handed  or  to  call  in 
a  replacement  worker  who  likely  must  be  paid  a 
shift  premium,  then  come  in  to  work  the  rest  of  the 
shift  during  whif:h  no  flights  may  arrive  or  depart, 
leaving  the  carrier  now  over-staffed.”  Under  the 
final  rule,  the  employee  could  remain  on  unpaid 
FMLA  leave.  Since  under  the  final  rule  the 
employer  would  no  longer  have  to  pay  two 
employees  for  the  same  shift,  the  value  of  the 
unpaid  leave  of  the  employee  on  FMLA  leave  is 
effectively  a  transfer  to  the  employer. 


purposes.  Second,  the  Department 
changed  the  rule  for  calculating  an 
average  workweek  when  the  employee 
has  no  normal  schedule  to  a  12-month 
rather  than  a  12-week  average  to 
account  for  seasonal  variation.  As 
discussed  in  the  preamble  above,  the 
Department  believes  that  it  has 
addressed  the  commenters’  concerns  by 
changing  the  calculation  of  leave  so  that 
overtime  is  factored  into  the  leave 
entitlement,  either  because  the  regular 
schedule  is  over  40  hours  or  because  the 
employee  is  on  a  variable  schedule  and 
the  hours  are  averaged  over  a  12-month 
period.  The  Department  concludes  that 
the  changes  to  the  calculation  of  leave 
will  have  no  impact  on  either  employers 
or  workers. 

Substitution  of  Paid  Leave  (§825.207) 

The  Department  proposed  and  has 
adopted  several  changes  to  §  825.207 
allowing  employers  to  apply  their 
normal  paid  leave  policies  to  the 
substitution  of  all  types  of  paid  leave  for 
unpaid  leave.  In  addition,  the 
Department  proposed  and  has  adopted 
changes  that  permit  employers  and 
employees  to  voluntarily  agree  to 
supplement  workers’  compensation 
benefits  with  accrued  paid  leave;  allow 
the  substitution  of  compensatory  time 
accrued  by  public  agency  employees; 
and  deleted  current  §  825.207(h),  which 
states  that  w'here  paid  leave  is 
substituted  for  unpaid  FMLA  leave  and 
employer’s  procedural  requirements  for 
taking  paid  leave  are  less  stringent  than 
the  requirements  of  the  FMLA, 
employees  cannot  be  required  to  comply 
with  the  higher  FMLA  standards. 

Finally,  the  Department  made  a  few 
editorial  changes  such  as  deleting  the 
term  “running  concurrently.” 

Several  commenters  criticized  the 
Department’s  assessment  in  the  PRIA 
that  the  proposed  changes  to  this 
section  would  have  little  impact.  Id.  at 
7947.  The  JEC  stated  “[t]he  Department 
does  not  provide  evidence  that 
employees  can  easily  access  paid  leave 
or  vacation  time,  or  whether  they  can 
easily  use  paid  time  off  for  FMLA. 

While  some  FMLA  leaves  can  he 
planned  or  requested  far  in  advance, 
many  cannot.”  The  Institute  for 
Women’s  Policy  Research  stated  “DOL 
does  not  report  having  surveyed 
employers  about  the  conditions  they 
may  impose  on  taking  paid  leave,  such 
as  whether  the  leave  must  be  requested 
some  number  of  days  or  weeks  in 
advance,  whether  a  minimum  amount  of 
paid  leave  must  be  taken  at  once,  or 
whether  the  leave  must  be  coordinated 
with  co-workers’  leave.”  The  National 
Partnership  for  Women  &  Families 
stated  “if  an  employer  does  not  allow 


vacation  leave  during  certain  times  of 
the  year,  requires  five  days  notice  for 
vacation  time,  or  requires  that  vacation 
time  be  taken  in  four  hour  blocks,  an 
employee  will  have  to  abide  by  these 
rules  when  taking  leave  concurrently 
with  FMLA  leave  in  order  to  be  paid 
while  on  FMLA  leave  *  *  *  Many 
employees  cut  their  leaves  short  because 
they  cannot  afford  to  go  too  long 
without  a  paycheck.  DOL’s  proposed 
new  rule  may  increase  the  number  of 
employees  that  will  have  to  face  the 
agonizing  choice  between  a  paycheck 
and  their  health  or  the  health  of  a  loved 
one.”  The  Coalition  of  Labor  Union 
Women  (“CLUW”)  noted  that 
“information  from  members  indicates 
that  the  vast  majority  of  unpaid  leaves 
are  unscheduled,  caused  by  unforeseen 
medical  problems.  CLUW  is  concerned 
that  this  regulatory  change  will  make  it 
more  difficult  for  an  employee  to  qualify 
for  much-needed  leave  without  income 
loss.”  The  AFL-CIO  .stated  that  “[mjany 
collective  bargaining  agreements  require 
employees  to  bid  on  vacation  time  on  an 
annual  basis,  and  the  Department’s 
reinterpretation  would  foreclose  the  use 
of  paid  vacation  leave  in  these 
workplaces.”  The  Institute  for  Women’s 
Policy  Research  also  stated  that  “[i]t 
seems  entirely  reasonable  to  expect  that 
some  share  of  FMLA  leave-takers  will 
not  be  able  to  meet  their  employer’s 
general  paid  leave  requirements  and 
thus  will  not  be  paid  during  their  FMLA 
leave.  This  will  place  a  new  financial 
burden  on  workers.” 

The  Department  notes  that  it 
presented  evidence  based  on  data  in  the 
2000  Westat  Report  that  suggests  many 
employees  can  easily  access  paid  leave 
or  vacation  time.  Id.  at  7947.  According 
to  the  2000  Westat  Report,  77.8  percent 
of  leave-takers  reported  that  it  was  easy 
to  get  their  employer  to  let  them  take 
time  off.  This  suggests  that  a  large 
majority  of  workers  will  have  no 
problem  complying  with  their 
employers’  leave  policies.  Moreover,  the 
Department  concurs  with  the  Institute 
for  Women’s  Policy  Research  that  it  is 
entirely  reasonable  to  expect  that  some 
FMLA  leave-takers  will  not  be  able  to 
meet  their  employers’  general  paid  leave 
requirements  and  thus  will  not  be  paid 
during  their  FMLA  leave.  In  fact,  the 
Department  presented  data  in  the  PRIA 
from  the  2000  Westat  Report  that 
suggests  14  percent  of  workers  reported 
that  it  was  difficult  to  get  time  off  and 
that  a  similarly  small  percentage  of  the 
workers  who  received  paid  vacation  or 
personal  leave  during  their  FMLA  leave 
may  have  some  difficulty  satisfying 
their  employers’  paid  leav'^e  policies. 

The  Department  notes  that  the 
analysis  presented  in  the  PRIA  was  not 
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based  upon  the  assertion  that  very  few 
workers  would  lose  the  ability  to  use 
paid  vacation  and  personal  leave  w'hen 
they  take  FMLA  leave  under  the  revised 
provisions.  Rather,  based  upon  data 
from  the  2000  Westat  Report,  the 
Department  determined  that  63.8 
percent  of  w'orkers  do  not  run  either 
paid  vacation  or  personal  leave 
concurrently  with  their  FMLA  leave. 
Moreover,  of  those  workers  who  do  use 
the  types  of  paid  leave  covered  by  the 
update  in  the  final  rule,  many  are  likely 
to  have  no  problem  complying  with 
their  employers’  paid  leave  policies. 
According  to  the  2000  Westat  Report, 
77.8  percent  of  leave-takers  reported 
that  it  was  easy  to  get  their  employer  to 
let  them  take  time  off. 

In  addition,  a  number  of  commenters 
pointed  out  that  allowing  employees  to 
have  paid  vacation  leave  run 
concurrently  with  their  unpaid  FMLA 
leave  without  having  to  meet  their 
employer’s  normal  paid  vacation  leave- 
taking  rules,  places  employees  using 
FMLA  leave  in  a  more  favorable 
position  regarding  the  use  of  employer 
provided  paid  leave  than  their 
coworkers  taking  vacation  or  personal 
leave  for  non-FMLA  reasons. 

However,  the  Department  recognizes 
that  the  inability  to  take  paid  vacation 
leave  concurrently  with  FMLA  leave 
may  have  an  impact  on  some  workers. 
Those  workers  who  are  covered  by  a 
collective  bargaining  agreement 
(“CBA”)  that  requires  them  to  bid  on  . 
their  vacations  may  not  be  able  to 
substitute  paid  vacation  leave  for 
unpaid  FMLA  leave  under  the  final  rule 
unless  their  CBAs  are  changed.  In 
addition,  it  is  likely  that  some  workers 
who  take  FMLA  leave  that  is 
unscheduled  and  unforeseen  will  not  be 
able  to  comply  with  their  employers’ 
procedures  (particularly  those  related  to 
advanced  notice)  for  taking  vacation  or 
personal  leave. 

For  the  purposes  of  this  RIA, 
however,  the  revisions  have  no  impact 
on  the  workers’  ability  to  take  unpaid 
protected  FMLA  leave  or  the  workers’ 
ability  to  use  accrued  paid  leave  under 
their  employers’  procedures.  Workers 
w'ho  do  not  or  cannot  satish’  their 
employer’s  procedures  for  taking  paid 
leave  will  still  remain  entitled  to  all  the 
protections  of  unpaid  FMLA  leave,  and 
for  the  workers  who  may  no  longer  be 
able  to  substitute  paid  vacation  in  all 
situations,  these  workers  will  still  be 
entitled  to  use  their  accrued  paid  leave 
at  some  other  time.  Thus  any  impacts 
resulting  from  the  final  rule  will  be  in 
the  nature  of  a  lost  opportunity  to  have 
paid  leave  run  concurrently  with  FMLA 
leave  rather  than  actual  income  losses. 
How  the  lost  opportunities  affect 


individual  workers  will  depend  on  the 
amount  of  deferred  paid  leave  and  the 
workers’  financial  status.  Ultimately,  the 
FMLA  is  an  unpaid  leave  statute  that 
does  not  convey  the  right  to  the  paid 
leave  that  workers  may  have  accrued 
but  are  not  yet  fully  vested  in.  See  Wage 
and  Hour  Opinion  Letter  FMLA-75 
(November  14,  1995).  Nor  does  the 
Department  believe  that  Congress 
intended  to  put  FMLA  leave-takers’  in  a 
more  favorable  position  regarding  the 
use  of  employer  provided  paid  leave 
than  their  coworkers  taking  vacation  or 
personal  leave  for  non-FMLA  reasons. 
Therefore,  the  Department  believes  it 
has  appropriately  determined  for  the 
purposes  of  the  RIA  that  the  updated 
text  in  the  final  rule  will  have  only 
minor  unquantifiable  impacts  on 
workers. 

Employee  Payment  of  Group  Health 
Benefit  Premiums  (§825.210) 

The  Department  proposed  and 
adopted  some  editorial  changes  (e.g., 
deleting  the  word  unpaid)  and  some 
technical  corrections  (e.g.,  related  to  the 
cross-references)  to  §825.210.  These 
editorial  changes  and  technical 
corrections  will  have  no  impact  on 
employers  or  workers. 

Employee  Failure  To  Make  Health 
Premium  Payments  (§825.212) 

The  Department  proposed  and 
adopted  a  revision  to  §  825.212(c), 
which  clarifies  that  if  an  employer 
allows  an  employee’s  health  insurance 
to  lapse  due  to  the  employee’s  failure  to 
pay  his  or  her  share  of  the  premium,  the 
employer  still  has  a  duty  to  reinstate  the 
employee’s  health  insurance  when  the 
employee  returns  to  work,  and  the 
employer  may  be  liable  for  harm 
suffered  by  the  employee  as  a  result  of 
a  failure  to  do  so.  Since  this  revision 
was  a  clarification  of  and  not  a  change 
to  the  Department’s  enforcement 
position,  it  wdll  have  no  impact  on 
employers  or  workers. 

Employer  Recovery'  of  Benefit  Costs 
(§825.213) 

The  Department  proposed  and 
adopted  a  revision  to  §  825.213  to  move 
language  from  current  §  825.310(h)  in 
order  to  combine  it  w'ith  other  issues 
involving  repayment  of  health 
premiums.  This  relocation  of  the 
language  w'ill  have  no  impact  on 
employers  or  wmrkers. 

Employee  Right  to  Reinstatement 
(§825.214) 

The  Department  proposed  and 
adopted  organizational  changes  and 
minor  edits  to  §  825.214  by  moving 
language  from  current  §  825.214(b)  to 


§  825.216(c).  This  relocation  of  the 
language  and  minor  edits  will  have  no 
impact  on  employers  or  workers. 

Equivalent  Position  (§825.215) 

The  Department  proposed  and 
adopted  minor  organizational  changes 
to  §  825.215  such  as  adding  subtitle 
headings  and  making  some  editorial 
changes.  The  only  substantive  change 
proposed  and  adopted  was  modifying 
perfect  attendance  awards  in 
§  825.215(c)(2)  to  allow  employers  to 
disqualify  employees  from  bonuses  or 
other  payments  based  on  achievement 
of  a  specified  job-related  performance 
goal  where  the  employee  has  not  met 
the  goal  due  to  FMLA  leave  so  long  as 
this  is  done  in  a  nondiscriminatory 
manner.  In  the  final  rule  the  Department 
replaced  the  proposed  phrase  “unless 
otherwise  paid  to  employees  on 
equivalent  non-FMLA  leave  status” 
with  “unless  otherwise  paid  to 
employees  on  an  equivalent  leave  status 
for  a  reason  that  does  not  qualify  as 
FMLA  leave.”  The  final  rule  also 
changed  §  825.215(c)(1)  to  include  the 
same  limitation  on  the  employer’s 
ability  to  deny  pay  increases. 

As  was  noted  in  tbe  PRIA,  “[pjerfect 
attendance  incentives  are  traditionally 
offered  by  employers  where  the  costs  of 
absent  employees  (j.e.,  the  cost  of  the 
production  delay  itself  or  the  cost  of 
overstaffing  or  overtime  to  avoid  the 
delay)  are  high.  Employers  would  offer 
the  bonuses  to  motivate  workers  not  to 
be  absent,  thereby  avoiding  costs  that 
are  far  in  excess  of  the  bonus.  In  such 
situations,  both  employers  and 
employees  gain  from  the  bonus. 
Employers  reduce  their  costs. 

Employees  increase  their  income  *  *  * 
The  Department  believes  that  this 
revision  will  restore  perfect  attendance 
awards  to  tbeir  intended  purpose.  By 
reducing  tbe  uncertainty  surrounding 
employee  incentive  plans,  this  revision 
may  encourage  more  employers  to 
provide  larger  bonuses  as  incentives  to 
reduce  absenteeism  among  all  workers.” 
Id.  at  7947  (footnote  omitted). 

Several  employee  organizations  and 
unions  opposed  the  change  asserting 
that  it  would  provide  a  disincentive  to 
take  FMLA  leave  (e.g..  Working 
America/Working  America  Education 
Fund',  Center  for  WorkLife  Law,  and 
National  Partnership  for  Women  & 
Families).  However,  as  was  noted  in  the 
NRPM,  employers  believe  “the  current 
regulatory  requirements  are  illogical  and 
unfair,  and  have  caused  many 
companies  to  modify,  or  eliminate 
altogether,  perfect  attendance  reward 
programs.  Other  employers  stated  that 
they  would  not  consider  implementing 
a  perfect  attendance  program  because. 
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by  requiring  that  employers  provide 
awards  to  individuals  with  less  than 
perfect  attendance,  these  commenters 
believe  that  the  Department  has  placed 
employees  taking  FMLA  leave  in  a 
better  position  than  those  who  take  no 
leave.  Many  employees  also  commented 
on  the  perceived  unfairness  of  providing 
a  ‘perfect  attendance’  award  to 
individuals  who  had  been  absent  from 
work  for  up  to  12  weeks  of  the  eligible 
time  period.”  Id.  at  7898. 

The  Department  concludes  that 
making  the  change  is  more  favorable  to 
workers  than  the  current  trend  of 
Companies  eliminating  all  perfect 
attendance' awards.  The  revisions  were 
drafted  to  reduce  the  disincentive  for 
employers  to  provide  such  awards  by 
treating  workers  who  take  FMLA  leave 
in  a  similar  manner  to  employees  “on 
equivalent  leave  status  for  a  reason  that 
does  not  qualify  as  FMLA  leave.” 
Although  the  Department  expects  that 
some  reduction  in  unnecessary 
absenteeism  will  reduce  overall 
employer  costs,  data  limitations  inhibit 
the  Department  from  quantifying  the 
impact  of  this  revision. 

Similarly,  the  nondiscriminatory 
treatment  of  FMLA  leave  for  pay 
increases  based  upon  seniority,  length 
of  service  or  performance  in  revised 
§  825.215(c)(1)  should  eliminate  the 
disincentive  for  employers  to  provide 
these  pay  increases  on  these  bases. 

Limitations  on  an  Employee's  Right  to 
Reinstatement  (§  825.216) 

The  Department  proposed  and 
adopted  organizational  changes  and 
minor  edits  to  §  825.216  such  as  moving 
language  from  current  §  825.214(b)  and 
§  825.312,  as  well  as  reordering  and 
combining  paragraphs  to  §  825.216(c). 
This  relocation  of  the  language  and 
minor  edits  will  have  no  impact  on 
employers  or  workers. 

Explanation  of  Key  Employees  and 
Their  Rights  (§  825.21 7  through  825.219) 

The  Department  proposed  and  has 
adopted  minor  changes  to  update  the 
reference  to  “salary  basis.”  The  updated 
reference  will  have  no  impact  on 
employers  or  workers. 

Protection  for  Employees  Who  Request 
Leave  or  Otherwise  Assert  FMLA  Rights 
(§825.220) 

The  Department  proposed  and  has 
adopted  new  language  in  §  825.220 
setting  forth  the  remedies  for  interfering 
with  an  employee’s  FMLA  rights,  such 
as  referencing  retaliation.  The 
Department  also  proposed  and  has 
adopted  a  change  to  §  825.220(c)  to 
clarify  that  the  prohibition  against 
interference  includes  a  prohibition 


against  retaliation  as  well  as  a 
prohibition  against  discrimination. 

These  clarifications  will  have  no  impact 
on  employers  or  workers. 

The  Department  also  proposed  and 
has  adopted  modified  language  in 
§  825.220(d)  to  clarify  that  the 
prohibition  against  employees  waiving 
their  rights  applies  only  to  prospective 
FMLA  rights  and  does  not  apply  to 
settling  past  FMLA  claims.  The 
Department  concurs  with  the  comments 
of  the  College  and  University 
Professional  Association  for  Human 
Resources  that  the  primary  impact  of 
“this  clarification  *  *  *  will  help 
promote  voluntary  resolution  of  claims 
and  reduce  unnecessary  litigation.” 
Although  it  should  be  easier  for 
employers  and  workers  to  settle  FMLA 
claims,  data  limitations  prevent  the 
Department  from  quantifying  the 
benefits  of  this  clarification. 

Finally,  the  Department  proposed  and 
adopted  clarifying  modifications  to 
§  825.220(d)  so  that  light  duty  does  not 
count  against  the  employee’s  12  week 
FMLA  leave  entitlement. 

Since  the  Department  received  no 
comments  on  its  analysis  presented  in 
the  NPRM,  it  retains  that  analysis  for  the 
final  rule.  “Under  FMLA  employees 
have  no  right  to  a  light  duty  position. 
Therefore,  employers  will  only  offer 
such  duty  to  employees  when  it  is 
advantageous  for  them  to  do  so.  This 
will  continue  to  be  the  case  under  the 
revised  provision.  Although  the 
Department  believes  that  this  change 
will  have  a  negligible  impact  on 
employers,  a  few  workers  whose 
employers  are  counting  their  light  duty 
hours  towards  their  12  weeks  of  FMLA 
leave  will  now  have  more  hours  of  leave 
available.  The  only  impact  that  the 
Department  anticipates  is  that  some 
workers  may  not  be  offered  light  duty 
because  their  employers  will  not 
consider  such  duty  cost-effective  if  the 
time  is  not  counted  against  the  worker’s 
FMLA  allotment,  either  for  purposes  of 
restoration  rights  or  length  of  leave.”  Id. 
at  7947. 

Changes  to  the  Employer  Notification 
Requirements  (§825.300) 

The  Department  proposed  a 
reorganization  of  the  notice 
requirements  so  that  all  of  the  employer 
notice  requirements  were  consolidated 
in  §  825.300  under  the  major  topics  of 
“general,”  “eligibility,”  and 
“designation”  notices,  and 
“consequences  of  failing  to  provide 
notice.”  The  final  rule  adopts  the 
consolidated  format,  but  makes 
additional  changes  to  further  clarify 
employer  obligations  to  provide  notice 
to  employees.  In  addition,  the  final  rule 


creates  a  new  section,  titled  “Rights  and 
responsibilities  notice"  and  relocates 
provisions  from  proposed 
§  825.300(b)(3)  to  that  section.  Each  of 
the  major  topics  is  discussed  below. 

General  Notice  (§  825.300(a)) 

Current  §  825.300  addresses  the 
statutory  posting  requirement  applicable 
to  employers  (29  U.S.C.  2619(a)).  The 
Department  proposed  and  retained  the 
current  requirement  that  covered 
employers  must  post  the  general  notice 
even  if  no  employees  are  eligible  for 
FMLA  leave  (see  current  §  825.300(a) 
and  final  §  825.300(a)(2)).  The 
Department  also  proposed  and  has 
adopted  changes  to  allow  electronic 
posting  and  to  increase  the  civil  money 
penalties  for  willful  violations  of  the 
posting  requirement.  The  Department 
believes  that  electronic  posting  of  the 
notice  can  facilitate  increased  employee 
awareness  while  limiting  cost  burdens 
on  employers.  Although  electronic 
posting  should  result  in  some  cost 
savings  for  employers,  the  Department 
has  not  quantified  this  impact  because 
it  will  depend  on  many  site-specific 
factors  such  as  the  accessibility  of  the 
notice  to  both  employees  and 
applicants.  Increasing  the  civil  money 
penalties  from  Si 00  to  SllO  was 
statutorily  required  by  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  as  amended  by  the  Debt  Collection 
and  Improvement  Act  of  1996  and  will 
partially  address  the  erosion  of  the 
penalties  due  to  inflation  over  time. 

Current  §  825.300(c)  requires  that  if 
the  employer’s  workforce  is  comprised 
of  a  significant  portion  of  workers  who 
are  not  literate  in  English  then  the 
employer  must  post  the  notice  in  a 
language  in  which  the  employees  are 
literate.  The  Department  proposed 
retaining  this  requirement  that  appears 
in  the  final  rule  in  §  825.300(a)(4).  The 
final  rule  explicitly  informs  employers 
that  prototypes  are  available  from  the 
Wage  and  Hour  Division  office  nearest 
the  employer  or  may  be  downloaded 
from  the  agency’s  Internet  Web  site. 
Thus,  because  no  changes  have  been 
made  to  the  requirement  there  are  no 
impacts  on  workers  or  employers:  to  the 
extent  employers  avail  themselves  of 
Wage  and  Hour  Division  prototypes, 
however,  their  costs  should  be  reduced. 

Under  current  §  825.301(a)(1),  the 
general  notice  must  contain  the  same 
information  that  is  required  to  be  posted 
in  current  §  825.300(a),  and  a  prototype 
notice  is  available  in  current  Appendix 
C. 

In  the  NPRM,  proposed 
§  825.300(a)(3)  required  covered 
employers  with  eligible  employees  to 
distribute  a  general  notice  of 
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information  about  the  FMLA  to 
employees  either  by  including  it  in  an 
employee  handbook  or  by  distributing  a 
copy  to  each  employee  at  least  once  a 
year,  either  in  paper  or  electronic 
format,  regardless  of  whether  an 
employee  requests  leave.  Based  upon 
the  comments  received  {see  preamble 
discussion),  the  Department  modified 
this  provision  in  the  final  rule  so  that 
employers  are  required  to  provide  the 
general  notice  either  by  including  it  in 
an  employee  handbook  or  other  written 
guidance  to  employees  concerning 
employee  benefits  or  leave  rights,  if 
such  written  materials  exist,  or  by 
distributing  a  copy  to  each  new 
employee  upon  hire.  The  Department 
has  retained  the  proposal  in  the  final 
rule  that  the  general  notice  may  be 
distributed  by  electronic  means,  and  has 
also  updated  Appendix  C. 

In  the  proposal,  the  Department 
estimated  the  costs  that  would  be 
incurred  by  employers  who  do  not  have 
handbooks.  Id.  at  7948.  Many  employers 
commented  about  the  burden  that  the 
proposed  requirement  would  impose. 

For  the  final  rule,  the  Department  has 
determined  that  because  current 
§  825.301(a)(2)  and  (c)  require 
employers  to  provide  the  general  notice 
to  employees  no  less  often  than  the  first 
time  in  each  six-month  period  that  an 
employee  gives  notice  of  the  need  for 
leave,  and  the  final  §  825.301(a)  only 
requires  the  general  notice  to  be  posted 
and  included  in  employee  handbooks  or 
other  written  guidance,  or  in  the 
alternative,  distributed  to  each  new 
employee  upon  hiring,  the  burden  and 
cost  to  employers  of  this  subsection  of 
the  general  notice  requirements  will  be 
reduced. 

In  the  proposal,  the  Department 
estimated  the  costs  that  would  be 
incurred  by  employers  who  do  not  have 
handbooks.  Id.  at  7948.  Many  employers 
commented  about  the  burden  that  the 
new  requirement  would  impose.  For 
example,  Spencer  Fane  Britt  &  Browne 
asserted  “[t]here  is  also  no  other  federal 
employment  law  that  requires  such 
onerous  notice  requirements  *  *  *.” 
(See  also  the  preamble  discussion  of 
§  825.300(a)(3)).  However,  since  none  of 
the  comments  specifically  addressed  the 
Department’s  approach,  the  Department 
will  use  the  same  approach  in  the  final 
rule  to  estimate  the  increased  costs  for 
covered  employers  without  handbooks 
with  an  adjustment  so  that  costs  are 
only  associated  with  new  employees: 

CONSAD  estimated  the  number  of 
additional  notices  that  may  be  required  for 
this  provision,  based  upon  data  from  the 
2000  VVestat  Report  *  *  *  employers 
currently  send  out  about  1  million  general 
notices  to  employees  requesting  leave  *  *  * 


Under  the  new  provision  *  *  *  6.8  million 
additional  general  notices  (will  be]  sent  out 
each  year  *  *  *  2.2  million  *  *  *  will  be 
emailed,  4.2  million  will  be  hand-delivered 
at  w'ork,  and  0.4  million  notices  will  be  sent 
by  regular  mail  *  *  *  Of  the  1.135  million 
FMLA  covered  establishments,  an  estimated 
92,000  (8.1%)  do  not  include  FMLA 
information  in  an  employee  handbook  and 
will  be  required  to  send  annual  notices  to 
employees  *  *  *  the  estimated  cost  to 
prepare  the  29,000  email  notices  is  about 
$1.1  million  *  *  *  and  the  estimated  cost  for 
57,000  firms  to  hand  deliver  notices  is  about 
$3.4  million  *  *  *  The  estimated  cost  *  *  * 
to  prepare  and  deliver  the  notice  through 
regular  mail  is  about  $0.6  million  *  *  * 
Adding  all  of  these  costs  together  yields  a 
total  estimated  annual  additional  cost  of 
about  $5.1  million  for  the  general  notice 
proposal.  Id.  at  7948. 

After  receiving  these  general  notices 
when  they  are  hired,  some  employees 
who  previously  did  not  take  FMLA 
leave,  may  choose  to  do  so  because  they 
acquire  additional  information  from  the 
notice  regarding  the  protections 
afforded  by  the  FMLA.  Based  upon  data 
from  Westat,  in  the  PRIA  the 
Department  estimates  that  the  number 
of  FMLA  leave-takers  will  increase  by 
about  37,000  employees  because  of  the 
proposed  general  notice  provision 
resulting  in  annual  estimated 
administrative  costs  of  approximately 
$1.7  million.  Id. 

The  Department  used  data  from  the 
Job  Openings  and  Labor  Turnover 
Survey  (“JOLTS”)  to  adjust  the  PRIA 
estimates  for  providing  the  general 
notice  to  new  employees  rather  than  all 
employees  on  an  annual  basis. 
According  to  the  2008  annual  release, 
hires  in  2007  were  equivalent  to  42 
percent  of  employment.  (USDL  08-0332 
at  5.)  23  Applying  this  42  percent  to  the 
costs  for  all  workers  results  in  an 
estimated  $2.1  million  for  the  general 
notice  [i.e.,  42%  of  $5.1  million)  and 
$0.7  million  for  increased  leave  use  (i.e., 
42%  of  $1.7  million). 

Eligibility  Notice  (§  825.300(b)) 

The  Department  proposed  and 
adopted  changes  to  consolidate  and 
strengthen  the  existing  eligibility 
notices  in  §  825.300(b).  Consistent  with 
current  §  825.110,  the  employer 
continues  to  be  responsible  for 
communicating  eligibility  status. 

The  Department  proposed  and 
adopted  an  extension  to  the  time  frame 
for  the  employer  to  respond  to  an 
employee’s  request  for  leave  in 
§  825.300(b)(1)  from  2  days  to  5  days.  In 
the  final  rule,  the  Department  reinserted 
the  phrase  “absent  extenuating 

Available  at:  http://\\’\\'w.bls.gov/news. release/ 
archives/jolts_03 1 22008.  htm. 


circumstances”  that  appears  in  current 
§  825.110(d). 

In  the  NPRM,  the  Department  stated 
“[pjroviding  more  time  will  reduce 
mistakes  and  provide  greater  certainty 
in  the  workplace,  and  this  typically 
benefits  both  workers  and  employers.” 
Id.  at  7949.  Based  on  the  comments 
supporting  the  extension  (see,  for 
example,  Infinisource,  Hinshaw  & 
Culbertson,  U.S.  Small  Business 
Administration’s  Office  of  Advocacy, 
Community  Health  and  Counseling 
Services,  Hewitt  Associates,  and 
Southwest  Airlines),  the  Department 
concludes  that  its  initial  assessment  was 
correct,  despite  the  fact  that  many 
comments  argued  for  shorter  or  longer 
periods  (see  the  preamble  discussion  of 
§  825.300(b)). 

In  the  PRIA,  the  Department 
combined  the  savings  resulting  in  the 
longer  time  given  employers  to  provide 
both  the  eligibility  and  designation 
notices  in  a  single  calculation.  For  the 
final  rule,  the  Department  has 
determined  that  two  calculations  are 
necessary  because  the  number  of 
eligibility  notices  will  be  greater  than 
the  number  of  designation  notices. 

As  noted  in  the  PRIA,  CONSAD,  2.1 
at  20,  estimated  that  the  95.8  million 
workers  employed  in  establishments 
covered  by  the  FMLA  made  12.7  million 
leave  requests  in  2005.  See  id.  The 
Department  estimates  that  the  changes 
related  to  increasing  the  time  permitted 
to  provide  the  eligibility  notices  will 
save  employers  an  average  of  five 
minutes  per  notice  of  a  “compensation 
and  benefits  specialist”  time  in 
processing  each  request.  At  a  cost  of 
$36.51  per  hour,  saving  0.08  hours  on 
each  of  the  estimated  12.7  million 
leaves  requested  results  in  a  savings  of 
about  $37.1  million. 

Proposed  §  825.300(b)(2)  required 
employers  to  notify  employees  both  of 
their  eligibility  status  and  the 
availability  of  FMLA  entitlement.  The 
Department  notes  that  the  requirement 
to  inform  employees  if  they  are  eligible 
to  take  FMLA  leave  is  not  a  new  one, 
and  tbe  obligation  has  always  been 
triggered  by  the  employee  providing 
notice  of  tbe  need  for  leave  that  may  be 
covered  under  the  FMLA.  See  current 
§§  825.110(d),  825.302,  825.303.  The 
new  requirement  in  proposed 
§  825.300(b)(2),  which  is  retained  in  the 
final  rule,  is  that  when  an  employer 
determines  that  an  employee  is  not,  in 
fact,  eligible  to  take  FMLA  leave,  tbe 
employer  must  inform  the  employee 
and  indicate  why  the  employee  is  not 
eligible.  If  the  employee  is  not  eligible 
for  FMLA  leave,  the  proposal  would 
have  required  employers  to  list  the 
reasons  why  the  employee  is  not  eligible 
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or  that  the  employee  has  no  FMLA  leave 
available  “including  as  applicable  that 
the  employee  has  no  remaining  FMLA 
leave  available  in  the  12-month  period, 
the  number  of  months  the  employee  has 
been  employed  by  the  employer,  the 
number  of  hours  of  service  during  the 
12-month  period,  and  whether  the 
employee  is  employed  at  a  worksite 
where  50  or  more  employees  are 
employed  by  the  employer  within  75 
miles  of  that  worksite.”  Id.  at  7978. 
However,  the  Department’s  assessment 
in  the  PRIA  was  “that  there  will  be  very 
little  additional  burden,  since  the 
employer  is  already  required  to 
calculate  such  information  in  order  to 
determine  eligibility.”  Id.  at  7949. 

The  Department  received  a  number  of 
comments  on  this  proposed  revision. 

For  example,  National  Association  of 
Manufacturers  (“NAM”)  stated  that 
“[pjroposed  §  825.300(b)(2)  may  present 
a  significant  administrative  burden  on 
employers  because  it  invites  employees 
to  request  information'  about  eligibility 
and  entitlement  without  imminent  need 
for  leave.  Currently,  employers  need 
only  calculate  eligibility  and  verify 
remaining  leave  if  an  employee  has 
expressed  a  need  for  foreseeable  leave, 
or  at  the  time  that  the  need  for  leave 
arises.  NAM  members  are  concerned 
that  erhployers  will  be  obligated  to 
respond  to  requests  for  verification  of 
eligibility  and  entitlement  in  addition  to 
all  of  the  requests  they  already  receive 
from  employees  with  an  actual  need  for 
leave.  The  proposed  regulation  should 
require  that  employers  need  only 
provide  information  about  FMLA 
eligibility  and  entitlement  in  concert 
with  an  imminent  need  for  leave.” 
Hewitt  Associates  stated  “employers 
must  send  a  separate  notice  that  informs 
employees  that  they  are  ineligible  *  *  * 
[This]  Will  mean  a  large  increase  in 
notifications  produced  as  the  current 
regulations  have  not  required  employees 
to  communicate  FMLA  data  to  ineligible 
employees.”  And,  according  to  Society 
for  Human  Resource  Management  “[t]he 
practice'!  import  of  this  requirement  is 
that  any  time  an  employee  requests 
leave  that  involves  any  type  of  medical 
issue,  the  employer  would  be  required 
to  send  out  paperwork  indicating  that 
the  employee  is  not  eligible  or  entitled 
to  leave.” 

In  response  to  these  and  other 
comments  (see  the  preamble  discussion 
of  §  825.300(b)(2)),  the  Department 
changed  the  proposed  requirements. 

The  provision  in  the  final  rule  permits 
the  employer  to  limit  the  notification 
that  the  employee  is  ineligible  to  any 
one  of  the  potential  reasons  why  an 
employee  fails  to  meet  the  eligibility 
requirements.  In  addition,  in 


recognition  of  the  potential  inaccuracies 
in  the  employer’s  estimates  the 
Department  modified  this  provision  to 
indicate  that  the  information  is  a  “good 
faith  estimate.”  The  Department 
disagrees  with  the  Society  for  Human 
Resource  Management’s  assertion, 
however,  that  the  revised  provisions 
will  increase  employers’  burden  because 
they  will  be  obligated  to  respond  to 
employee  requests  for  verification  of 
eligibility.  Current  §  825.301(d),  which 
has  been  relocated  to  §  825.300(b)(5), 
specifies  that  “[e]mployers  are  also 
expected  to  responsively  answer 
questions  from  employees  concerning 
their  rights  and  responsibilities  under 
the  FMLA.”  So  there  is  no  new 
obligation  being  created  except  for 
providing  the  notice  in  writing  to 
workers  who  are  ineligible  to  take 
FMLA  leave. 

As  noted  in  the  PRIA,  CONSAD 
estimated  that  12.7  million  of  the  95.8 
million  workers  employed  in 
establishments  covered  by  the  FMLA 
requested  FMLA  leave  in  2005,  and  that 
these  requests  resulted  in  7.0  million 
workers  taking  FMLA  leave.  Id.  at  7949. 
This  strongly  suggests  that  5.7  million 
workers  were  denied  FMLA  leave  either 
because  the  worker  was  found  to  be 
ineligible,  or  because  the  condition  did 
not  rise  to  the  level  of  a  serious  health 
condition.  In  the  PRIA,  all  of  the  denials 
were  implicitly  assumed  to  be  eligible 
workers  being  denied  due  to  the 
condition  so  all  of  the  costs  were 
attributed  to  changes  in  the  designation 
notice.  This  is  clearly  not  the  case.  For 
the  final  rule,  the  Department  is 
attributing  one-half  of  the  denials  to  the 
workers  being  found  ineligible,  and  one- 
half  of  the  workers  who  were  denied 
FMLA  leave  on  the  basis  that  the 
workers’  or  the  family  members’ 
condition  did  not  rise  to  the  level  of  a 
serious  health  condition. 

The  Department  assumes  that  the  2.85 
million  workers  (j.e.,  5.7  million 
divided  by  2)  who  were  denied  FMLA 
leave  on  the  basis  of  eligibility  will  on 
average  receive  1.5  denial  notices  per 
year.^**  The  Department  estimates  that 
creating  and  distributing  4.3  million 
eligibility  notices  (i.e.,  2.85  million 
times  1.5)  to  workers  found  to  be 
ineligible  will  cost  employers  on 
average  about  10  minutes  of  a 
“compensation  and  benefits  specialist” 
time  for  each  notice.  This  estimate  does 
not  include  the  time  for  the 


^^This  accounts  for  some  workers  being  denied 
multiple  times  due  to  different  reasons.  For 
example,  a  worker  who  is  initially  denied  because 
they  have  worked  less  than  12  months  for  the 
employer  may  be  subsequently  denied  on  the  basis 
that  they  did  not  work  1,250  hours  in  the  previous 
12  months. 


calculations,  since  the  calculations  are 
required  by  both  the  current  and  revised 
provisions  to  determine  eligibility.  At  a 
cost  of  $36.51  per  hour  for  each  of  the 
estimated  4.3  million  requests  from 
workers  found  to  be  ineligible  to  take 
FMLA  leave  will  result  in  additional 
costs  of  about  $26.2  million  (i.e.,  4.3 
million  times  $36.51/6). 

The  remainder  of  §  825.300(b)  is 
based  upon  current  §  825.301(a)  with 
some  minor  conforming  edits  such  as 
changing  the  two  day  period  to  five  days 
as  was  done  in  §  825.300(b)(1)  (see 
preamble  discussion).  In  addition,  in 
response  to  comments  that  providing  a 
list  of  essential  job  functions  with  the 
eligibility  notice  would  create  an 
administrative  burden  for  employers, 
the  final  rule  was  restructured  so  that 
employers  are  required  to  provide 
employees  with  the  list  of  essential  job 
functions  no  later  than  the  designation 
notice,  if  the  employer  requires  a 
fitness-for-duty  certification  to  return  to 
work.  These  changes  from  the  current 
rule  will  have  no  impact  on  employers 
or  workers. 

Finally,  the  Department  estimates  that 
the  additional  eligibility  notices  for  the 
139,000  workers  taking  military  leave 
under  §§  825.126  and  .127  will  each 
take  about  10  minutes  of  a  Human 
Resource  Compensation  and  Benefits 
Specialist’s  time  to  prepare.  At  an 
average  hourly  wage  and  benefits  rate  of 
$36.51,  this  will  result  in  additional 
costs  of  $0.8  million  (i.e.,  139JOOO  x 
$36.51/6). 

Rights  and  Responsibilities  Notice 
(§  825.300(c)] 

The  final  rule  moved  proposed 
§  825.300(b)(3)  to  final  §  825.300(c), 
separating  the  notice  of  rights  and 
responsibilities  from  the  notice  of 
eligibility.  To  simplify  the  timing  of  the 
notice  of  rights  and  responsibilities  and 
to  avoid  unnecessary  administrative 
burden  on  employers,  §  825.300(c)(1)  of 
the  final  rule  requires  employers  to 
provide  this  notice  to  employees  at  the 
same  time  that  they  provide  the 
eligibility  notice.  Additionally,  if  the 
informatiqn  in  the  notice  of  rights  and 
responsibilities  changes,  §  825.300(c)(4) 
also  requires  the  employer  to  notify  the 
employee  of  any  changes  within  five 
business  days  of  the  first  notice  of  the 
need  for  FMLA  leave  subsequent  to  any 
change.  This  timing  requirement  will 
ensure  that  employees  receive  timely 
notice  of  the  expectations  and 
obligations  associated  with  their  FMLA 
leave  each  leave  year  and  also  receive 
prompt  notice  of  any  change  in  those 
rights  or  responsibilities  during  the 
leave  year.  In  addition,  the  final  rule 
makes  some  clarifying  changes  to  the 
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language  of  proposed  §  825.300lbK3). 
Also,  in  response  to  comments  that 
providing  a  list  of  essential  job 
functions  with  the  eligibility  notice 
would  create  an  administrative  burden 
for  employers  [see,  for  example,  Hewitt 
Associates,  Vercruysse  Murray  & 
Calzone,  ORC  Worldwide,  AT&T,  and 
NAM),  the  final  rule  was  restructured  so 
that  employers  are  required  to  notify 
employees  no  later  than  the  designation 
notice  that  a  fitness-for-duty 
certification  is  required  and  to  provide 
the  list  of  essential  job  functions  at  that 
time,  if  the  employer  wants  the  worker’s 
ability  to  perform  these  functions 
addressed  in  the  fitness-for-duty 
certification.  Finally,  the  prototype 
notice  is  referenced  in  §  825.300(c)(6). 
Since  the  requirements  of  this  section 
are  in  current  §  5.301(b)(1),  these 
changes  will  have  no  impact  on 
employers  or  their  employees. 

However,  the  additional  workers 
taking  FMLA  leave  under  the  military 
leave  provisions  in  §§825.126  and 
825.127  will  result  in  additional  rights 
and  responsibilities  notices.  The 
Department  estimates  that  each  rights 
and  responsibilities  notice  will  take 
about  20  minutes  of  a  Human  Resource 
Compensation  and  Benefits  Specialist’s 
time  to  prepare.  At  an  average  hourly 
wage  and  benefits  rate  of  S36.51, 
preparing  139,000  rights  and 
responsibilities  notices  will  result  in 
additional  costs  of  SI. 7  million  [i.e., 
139,000  X  $36.51/3). 

Designation  Notice  (§  825.300(d)) 

Under  current  and  proposed 
regulations,  employers  must  notify  the 
employee  in  writing  when  the  leave  is 
designated  as  FMLA  leave.  Section 
825.300(d)  outlines  the  requirements  of 
the  designation  notice  an  employer 
must  provide  to  an  employee. 

Additional  requirements  are  located  in 
§825.301.  The  revisions  were  designed 
to  strengthen  and  clarify  the  existing 
requirements  currently  located  in 
§  825.208(b).  In  the  final  rule,  the 
Department  is  requiring  employers  to 
provide  the  list  of  essential  job 
functions  to  employees  (in  those  cases 
in  which  this  is  to  be  addressed  in  the 
fitness-for-duty  certification  as 
discussed  above)  no  later  than  with  the 
designation  notice  for  those  workers 
who  are  required  to  provide  a  fitness- 
for-duty  certification  in  order  to  return 
to  work.  The  cost  of  providing  the  list 
of  essential  job  functions  for  employers 
is  estimated  below  in  the  section  of  the 
RIA  that  discusses  §  825.310.  Because  of 
this  change,  several  of  the  provisions 
have  been  renumbered. 

The  proposed  §  825.300(c)(1)  required 
that  an  employer  notify  the  employee 


within  five  business  days  (a  change 
from  the  current  requirement  of  two 
business  days)  that  the  leave  is 
designated  as  FMLA  leave  once  the 
employer  has  sufficient  information  to 
make  such  a  determination.  In  the  final 
rule,  the  Department  adopts  this  change 
but  reinserts  the  phrase  “absent 
extenuating  circumstances”  that  appears 
in  current  §  825.208(b)(1)  and  makes 
some  minor  editorial  edits.  Several 
comments  stated  that  increasing  the 
time  to  provide  the  designation  notice 
would  reduce  the  burden  on  employers. 
See,  e.g.,  Retail  Industry  Leaders 
Association,  Illinois  Credit  Union 
League,  Verizon,  and  Cummins. 

Since  the  Department  did  not  receive 
any  comments  on  its  methodology  for 
estimating  the  costs  of  the  designation 
notice  in  the  PRIA,  the  Department  is 
using  a  similar  approach  here.  CONSAD 
estimated  that  the  95.8  million  workers 
employed  in  establishments  covered  by 
the  FMLA  made  12.7  million  leave 
requests  in  2005.  The  Department 
estimated  above,  that  1.1  million  leave 
requests  were  denied  on  the  basis  that 
the  workers  were  ineligible.  The 
remaining  11.6  million  leave  requests 
require  designation  notices.  As  in  the 
PRIA,  the  Department  estimates  that  the 
changes  related  to  increasing  the  time 
permitted  to  provide  the  eligibiKty 
notices  will  save  employers  an  average 
of  5  minutes  per  notice  of  a 
“compensation  and  benefits  specialist” 
time  in  processing  each  request.  At  a 
cost  of  S36.51  per  hour,  saving  0.08 
hours  on  each  of  the  estimated  11.6 
million  determination  notices  results  in 
a  savings  of  about  S33.9  million  for 
employers. 

Proposed  §  825.300(c)(2)  requires  the 
employer  to  notify  the  employee  if  the 
leave  is  not  designated  as  FMLA  leave 
and  the  reason  the  leave  was  not 
designated.  This  change  has  also  been 
adopted  in  §  825.300(d)(1)  with  minor 
editorial  changes.  Since  the  Department 
did  not  receive  any  substantive 
comments  on  the  estimates  presented  in 
the  PRIA,  a  similar  approach  to  estimate 
the  costs  is  used  for  the  final  rule.  As 
noted  above,  based  on  the  CONSAD 
analysis,  the  Department  estimated  that 
5.7  million  covered  employees  who 
request  FMLA  leave  each  year  are 
denied  that  leave.  The  Department 
assumes  that  one-half  of  these  workers 
are  denied  FMLA  leave  on  the  basis  that 
the  worker  was  ineligible  for  FMLA 
leave,  and  one-half  are  due  to  the 
condition  not  qualifying  as  a  serious 
health  condition.  To  account  for 
multiple  denials  based  upon  different 
conditions,  the  Department  assumes 
that  these  workers  would  average  1.5 
denials  per  year.  Based  upon  an 


estimated  0.5  hours  to  process  each  of 
these  requests  at  a  cost  of  $36.51  per 
hour,  the  Department  estimates  that 
providing  the  2.85  million  workers  (i.e., 
5.7  million/2)  with  the  explanation  why 
their  requests  for  FMLA  has  been 
denied  will  result  in  a  cost  to  employers 
of  about  $52.0  million  [i.e.,  2.85  million 
times  $36.51/2). 

Proposed  §  825.300(c)(3)  permits 
employers  to  provide  both  the  eligibility 
notice  and  the  designation  notice  at  the 
same  time.  This  change  has  been 
adopted  as  §  825.300(d)(2)  with  minor 
editorial  changes.  The  Department 
assumes  that  employers  will  have 
sufficient  information  to  provide  both 
the  eligibility  and  designation  notices 
for  about  25  percent  of  the  approved 
FMLA  leaves  [e.g.,  the  employer  will 
probably  issue  both  notices  at  the  same 
time  for  many  unforeseeable  health 
conditions  that  result  in  an  overnight 
hospital  stay).  The  Department 
estimates  that  the  changes  related  to 
providing  both  notices  at  the  same  time 
will  save  employers  an  average  of  10 
minutes  per  notice  of  a  Human  Resource 
Compensation  and  Benefits  Specialist’s 
time  in  processing  each  leave.  At  a  cost 
of  $36.51  per  hour,  saving  0.17  hours  on 
25  percent  of  10.5  million  leaves  results 
in  a  savings  of  about  $16.3  million  for 
employers. 

The  new  provisions  related  to  fitness- 
for-duty  certifications  are  located  in 
§  825.3bo(d)(3).  As  discussed  above,  this 
change  was  made  in  response  to 
comments  that  the  proposed 
requirement  to  include  this  information 
with  the  eligibility  notice  would  hav'e 
unduly  burdened  employers.  Since  the 
final  requirement  is  based  upon  current 
§  825.301(b)(l)(v)  it  will  have  no  impact 
on  employers  or  workers. 

Proposed  §  825.30()(c)(4)  referenced  a 
new  prototype  designation  notice*.  The 
form  is  referenced  in  §  825.30()(d)(4)  in 
the  final  rule.  Although  the  inclusion  of 
a  prototype  designation  notice  should 
make  compliance  easier  for  employers, 
the  Department  has  not  assessed  the 
savings. 

Proposed  §  825.300(c)(1)  expressly 
required  that  the  employer  inform  the 
employee  of  the  number  of  hours,  days 
or  weeks  that  would  be  designated  as 
FMLA  leave.  The  Department  has 
adopted  this  with  the  change  discussed 
below  as  §  825.300(d)(6)  in  the  final 
rule.  Since  the  Department  did  not 
receive  any  substantive  comments  on 
the  methodology  used  in  the  PRIA  [id. 
at  7949)  to  estimate  the  burden  of 
providing  the  estimated  amount  of 
designated  FMLA  leave  to  workers,  the 
same  approach  was  used  for  the  final 
rule.  The  Department  assumes  it  would 
take  an  additional  10  minutes  of  Human 
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Resource  Compensation  and  Benefits 
Specialist’s  time  to  process  each 
designation  because  of  the  new 
requirement  to  provide  the  amount  of 
time  that  will  be  designated  as  FMLA 
leave  to  workers.  Based  upon  10.5 
million  leaves,  this  will  result  in  about 
$65.9  million  in  additional  costs. 

To  the  extent  that  future  leave  would 
be  needed  but  the  exact  amount  of  leave 
was  unknown,  proposed  §  825.300(c)(1) 
also  required  that  the  employer  inform 
the  .employee  every  30  days  that  leave 
was  designated  as  FMLA  leave  and 
advise  the  employee  of  the  amount  so 
designated.  In  the  PRIA,  the  Department 
estimated  that  providing  designation 
notices  every  30  days  to  workers  with 
chronic  conditions  would  cost 
employers  approximately  $121.9 
million  per  year.  Id.  The  Department 
received  many  comments  about  the 
burden  this  provision  would  impose  on 
employers.  For  example,  the  Chamber  of 
Commerce  of  the  United  States  of 
America  (the  “Chamber”),  stated 
“[s]uch  a  requirement  will  require 
employers  to  constantly  monitor  and 
communicate  with  numerous,  if  not 
hundreds,  of  employees  who  take 
intermittent  FMLA  leave.  This 
requirement  is  therefore  unduly 
burdensome.”  See  also,  Community 
Health  and  Counseling  Services,  New 
York  City  Law  Department,  NY,  Unified 
Government  of  Wyandotte  County/ 
Kansas  City  (KS),  and  Vercruysse 
Murray  and  Calzone.  In  response  to 
these  comments,  §  825.300(d)(6)  of  the 
final  rule  requires  that  if  it  is  not 
possible  to  provide  the  hours,  days  or 
weeks  that  will  be  counted  against  the 
employee’s  FMLA  leave  entitlement 
(such  as  in  the  case  of  unforeseeable 
intermittent  leave),  then  the  amount  of 
leave  counted  against  the  employee’s 
FMLA  leave  entitlement  must  be 
provided  upon  the  request  by  the 
employee,  and  then  only  every  30  days 
and  only  if  the  employee  has  taken 
FMLA  leave.  Since  the  new  language  in 
the  final  rule  is  simply  a  clarification  of 
existing  §  825.301(d),  this  change  will 
have  no  impact  on  employers  or 
workers. 

However,  the  additional  workers 
taking  FMLA  leave  under  the  military 
leave  provisions  in  §§  825.126  and 
825.127  will  result  in  additional 
designation  notices.  The  Department 
estimates  that  each  rights  and 
responsibilities  will  take  about  20 
minutes  of  a  Human  Resource 
Compensation  and  Benefits  Specialist’s 
time  to  prepare.  At  an  average  hourly 
wage  and  benefits  rate  of  $36.51, 
preparing  139,000  designation  notices 
will  result  in  additional  costs  of  $1.7 
million  (i.e.,  139,000  x  $36.51/3). 


Consequences  of  Failing  To  Provide 
Notice  (§  825.300(e)) 

The  Department  proposed  in 
§  825.300(d)  and  has  adopted  as 
§  825.300(e)  a  remedy  provision  tailored 
to  individualized  hai;m  for  any  violation 
of  the  general,  eligibility,  or  designation 
notice  requirements.  This  provision 
arises  out  of  the  U.S.  Supreme  Court’s 
Ragsdale  decision  which  invalidated 
the  remedy  provision  in  current 
§  825.301(f).  As  in  any  action  arising 
under  the  FMLA,  any  remedy  is  specific 
to  the  facts  of  the  individual’s 
circumstances,  and  a  court  may  order 
appropriate  relief.  For  the  purposes  of 
this  RIA  the  Department  assumes  full 
compliance  with  the  final  rule  and, 
therefore,  has  not  estimated  any  cost 
associated  with  this  provision. 

Employer  Designation  of  FMLA  Leave 
(§825.301) 

The  Department  proposed  and  has 
adopted  the  relocation  of  the 
requirements  of  current  §  825.301  into 
§  825.300  (see  the  discussion  above)  and 
the  requirements  in  current  §  825.208 
addressing  the  designation  of  FMLA 
leave,  in  order  to  consolidate  all  the 
designation  requirements  in  one  place. 

In  addition,  as  is  discussed  in  the 
preamble,  the  Department  proposed  and 
adopted  several  changes  necessitated  by 
the  U.S.  Supreme  Court’s  Ragsdale 
decision.  For  example,  the  Department 
has  changed  the  remedy  provisions 
because  the  current  remedy  provisions 
have  not  been  enforceable  since 
Ragsdale.  In  addition,  the  Department 
made  some  editorial  changes  and 
clarifications  such  as  removing  the 
references  to  “unpaid  leave”  and  “paid” 
leave  because  the  provisions  apply  to  all 
FMLA  leave.  Finally,  the  Department 
proposed  and  adopted  the  elimination 
of  the  “provisional  designation” 
concept  in  current  §  825.208(e)(2) 
because  it  could  cause  confusion  over 
whether  leave  is  protected  prior  to  the 
actual  designation,  especially  in  cases 
where  the  leave  does  not  eventually 
qualify  for  the  Act’s  protections.' 

Although  many  comments  supported 
the  Department’s  proposal  to  delete  the 
provisional  designation,  some  employee 
representatives  commented  that  workers 
benefit  from  the  designation  because  it 
allows  employers  to  make  a  quick 
determination.  The  National  Partnership 
for  Women  &  Families  noted  that  “DOL 
does  not  explain  how  this  change  could 
affect  workers  and  whether  the  lack  of 
a  provisional  designation  accompanied 
by  DOL’s  proposal  to  grant  employers 
more  time  to  respond  to  employee’s 
requests  for  FMLA  leave  will  make 
employees  less  likely  to  take  FMLA 


leave  as  they  will  not  know  quickly 
whether  the  leave  will  be  covered.”  See 
also,  Communications  Workers  of 
America,  American  Association  of 
University  Women,  and  AFL-CIO.  As 
noted  in  the  preamble,  the  Department 
believes  provisional  designation  gives 
the  workers  a  false  sense  of  comfort  that 
their  leave  is  job  protected  under  the 
FMLA.  If  an  employee  takes  leave  under 
a  provisional  designation  and  the  leave 
is  subsequently  determined  not  to 
qualify  as  FMLA  leave  then  the  leave 
will  not  be  protected  regardless  of  the 
provisional  designation.  The 
Department  believes  that  it  is  better  not 
to  provide  workers  with  a  provisional 
designation  so  that  they  can  make 
alternative  arrangements  if  possible  to 
avoid  taking  unprotected  leave  or  take 
leave  with  the  full  knowledge  that  it 
may  be  unprotected. 

The  Department,  therefore,  concludes 
that  none  of  these  changes  should  have 
an  impact  on  employers  and  their 
employees. 

Employees  Notifying  Their  Employers  of 
the  Need  for  Leave  (§§  825.302,  .303  and 
.304) 

Sections  825.302,  825.303  and 
825.304  of  the  current  regulations 
require  an  employee  to  notify  his  or  her 
employer  of  the  need  for  leave  and  to 
generally  schedule  leave  for  planned 
medical  treatments  in  a  way  that  the 
absences  do  not  unduly  disrupt  the 
employer’s  business  operations.  The 
Department  proposed  and  adopted 
several  revisions  to  these  requirements 
intended  to  reduce  the  impact  of  leave 
taking  and  uncertainty  in  the  workplace 
without  negatively  impacting  leave- 
needers. 

Sections  825.302,  825.303  and 
825.304  of  the  final  rule  require  an 
employee  who  seeks  leave  due  to  a 
condition  for  which  the  employer  has 
previously  provided  FMLA-protected 
leave  to  inform  the  employer  that  the 
leave  is  for  a  condition  that  was 
previously  certified  or  for  which  the 
employee  has  previously  taken  FMLA 
leave.  This  change  should  reduce  the 
burden  on  employers  with  no  impact  on 
employees.  However,  data  is  not 
available  for  the  Department  to  estimate 
the  savings  that  will  result  from  this 
change. 

The  final  rule  also  requires  the 
employee  to  provide  notice  as  soon  as 
practicable  and  comply  with  the 
employer’s  usual  procedures  for  calling 
in  and  requesting  leave,  except  where 
unusual  circumstances  exist.  If  the 
employee  fails  to  comply  with  these 
requirements,  the  employer  may  delay 
FMLA  coverage  for  the  leave.  As  the 
Department  stated  in  the  PRIA  the 
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“changes  should  reduce  some  of  the 
uncertainty  and  disruptions  caused  hy 
employees  taking  unforeseeable  FMLA 
leave  with  little  or  no  advance  notice  to 
their  employers.”  Id.  at  7950. 

As  noted  in  both  the  RFI  Report  (72 
FR  at  35631)  and  the  PRIA  (73  FR  at 
7950),  “unscheduled  leave  is  more 
disruptive  to  employers  than  foreseeable 
leave.  By  its  very  definition,  foreseeable 
FMLA  leave  can  be  anticipated  and 
planned  for  as  employees  are  aware  of 
their  need  in  advance  and  can  easily 
notify  their  employers  prior  to  taking 
FMLA  leave.  Even  in  cases  where  the 
exact  timing  of  the  leave  is  not  known 
30  days  in  advance,  the  Department 
believes  that  most  employees  taking 
foreseeable  FMLA  will  easily  be  able  to 
comply  with  their  employers’  leave 
policies  (see  discussion  in  preamble). 

On  the  other  hand,  by  its  very  nature, 
unforeseeable  leave  presents  difficulties 
for  both  employees  and  their  employers, 
particularly  as  to  the  requirement  that 
the  employee  provide  notice  of  the  need 
for  leave  as  soon  as  practicable.” 

In  response  to  the  NPRM,  CLIPA-HR 
stated  that  “call-in  procedures  can  be 
‘critical  to  an  employer's  ability  to 
ensure  appropriate  staffing  levels.’  This 
issue  is  of  major  concern  for  CUPA-HR 
members,  with  close  to  65  percent  of 
those  participating  in  a  recent  survey 
reporting  problems  with  notice  for  leave 
and  unscheduled  absences.”  The 
Society  for  Human  Resource 
Management  (“SHRM”)  stated  that 
“[w]hen  unforeseen  leave  is  used,  in 
many  cases  co-workers  bear  the  burden 
of  such  call-ins,  because  employers  do 
not  have  enough  time  to  adequately  staff 
for  the  employee  absences  and  still  run 
their  operations  if  the  co-worker  is 
allowed  to  depart  from  work.  In  other 
cases,  the  co-worker  must  bear  the 
burden  of  performing  their  own  job  and 
that  of  the  employee  on  FMLA  leave 
because  of  the  lack  of  notice  provided.” 

In  the  PRIA  the  Department  estimated 
that  the  “net  impact  of  all  of  the 
revisions  discussed  in  §§825.302, 
825.303  and  825.304  would  be  a  net 
savings  of  about  $121.8  million.”  73  FR 
at  7951.  The  Department’s  estimated 
savings  were  based  upon  its  estimate  of 
the  potential  number  of  leaves  impacted 
by  the  revisions.  According  to  a  2007 
survey  conducted  by  the  Society  for 
Human  Resource  Management  (the 
SHRM  survey),25  “34  percent  of  FMLA 
leave  takers  for  episodic  conditions  did 
not  provide  notice  before  the  day  the 


FMLA  and  Its  Impact  on  Organizations:  A 
Survey  Report  by  the  Society  for  Human  Resource 
Management.  July  2007,  available  at: 
www.shnTt.org/hrrpsources/surveys_published/ 
FMLA  %  20  And  %  20lts  %  20Im  pact%  20On  %20 
Organizations%20Sun.'ey%20Report.pdf. 


leave  was  taken  and  12  percent 
provided  notice  more  than  one  day  after 
the  leave  was  taken.  Therefore, 
according  to  SHRM’s  survey  about  46 
percent  of  employees  are  not  providing 
notice  prior  to  the  start  of  their 
workday.  This  estimate  is  consistent 
with  the  findings  of  the  Employment 
Policy  Foundation,  which  found  that  41 
percent  of  employees  are  not  providing 
notice  prior  to  the  start  of  their  workday 
or  shift.  Thus,  the  Department  estimates 
that  no  notice  is  currently  being 
provided  prior  to  the  start  of  the 
workday  for  4.8  million  leaves  (f.e.,  46% 
of  10.5  million  leaves).”  Id.  at  7950. 

The  )EC  criticized  the  Department’s 
estimate  of  the  no  or  short  notice  leaves 
stating  “(tjhe  Department  relies  on  an 
estimate  for  the  prevalence  of  lack  of 
notice  that  seems  unreasonably  high 
*  *  *  the  SHRM  data  are  not  based  on 
a  nationally  representative  sample,  but 
rather  on  a  survey  of  self-selected  SHRM 
human  resource  practitioners.  Further, 
the  description  of  SHRM’s  analysis  does 
not  make  clear  how  or  if  SHRM  dealt 
with  ‘notice’  when  the  employee  fell 
sick  at  work  or  needed  to  leave  work  to 
care  for  a  sick  family  member.  The 
Department’s  statement  that  the  SHRM’s 
finding  is  consistent  with  that  of  the 
Employment  Policy  Foundation  (EPF) 
does  not  bolster  the  claim.  The  EPF  is 
an  industry-sponsored  non-profit  that 
has  now  gone  out  of  business;  their 
reports  are  currently  not  available  to  the 
public  and  their  analysis  should  not  be 
relied  on  as  the  basis  for  policymaking 
because  it  may  be  biased  and  is  now 
unverifiable.  It  is  unclear  whether  the 
SHRM  survey  is  referring  to  all  FMLA 
leaves  or  only  intermittent  leave  and  the 
final  number  seems  much  higher  than 
expected.  The  term  “episodic 
conditions”  implies  that  the  survey  only 
applies  to  a  subset  of  leaves  *  *  *  If  46 
percent  of  all  leaves  provide  no  advance 
notice,  this  implies  that  two-thirds  of  all 
non-new  child  leaves  do  not  provide 
notice,  since  the  VVestat  Report  finds 
that  a  quarter  of  leaves  are  for  pregnancy 
or  care  for  a  new  child  and  are  therefore 
foreseeable  in  most  cases.  This  high 
share  of  employees  providing  no  notice 
seems  highly  suspect  *  *  *.” 

First,  the  Department  notes  that 
although  the  JEC  asserts  that  the  SHRM 
“estimate  for  the  prevalence  of  lack  of 
notice  *  *  *  seems  unreasonably  high”, 
the  JEC  provides  no  data  to  support  its 
assertion.  If  the  JEC  is  basing  its 
assertion  on  data,  these  data  were  not 
given  to  the  Department  in  any  of  the 
comments  to  the  RFI  or  the  NRPM.  Nor 
did  the  Department  find  such  data  in 
any  of  the  comments  or  literature 
reviewed  by  CONSAD  or  DOL  staff. 
Therefore,  the  Department  concludes 


that  the  JEC  assertion  was  not  based 
upon  any  data;  in  contrast,  the 
Department’s  PRIA  estimate  was  based 
on  available  data. 

Next,  the  JEC  asserts  that  the 
Department  should  not  use  the  SHRM 
survey  because  it  is  unrepresentative 
and  SHRM’s  findings  cannot  be 
confirmed  by  the  EPF  report  because  the 
EPF  report  is  unavailable  to  the 
public. Although  SHRM  conducted  a 
membership  survey,  the  survey 
respondents  represented  a  broad  range 
of  firms  based  upon  industry,  staff  size, 
unionization,  and  region  (SHRM 
Survey).  The  Department  would 
normally  be  concerned  about  the  over 
representation  of  medium  and  large 
firms,  which  comprised  approximately 
75  percent  of  the  respondents  that 
reported  size;  however,  this  is  not  a 
significant  issue  in  this  analysis  because 
the  FMLA  specifically  excludes  small 
businesses  with  fewer  than  50 
employees  from  the  scope  of  coverage. 

Moreover,  as  discussed  previously, 
the  Department  attempted  to  validate 
estimates  including  those  from  the 
VVestat  surveys  by  comparing  them  to 
estimates  from  alternative  sources.  The 
Department  agrees  with  the  JEC  that  this 
validation  is  particularly  important 
when  using  data  from  membership 
surveys.  Although  this  validation  was 
not  always  possible  despite  the 
Department’s  efforts  to  collect  data  in 
the  RFI,  in  this  instance  the  SHRM 
estimate  was  collaborated  by  estimates 
from  the  EPF.  In  spite  of  some 
limitations  in  both  the  SHRM  and  EPF 
surveys,  the  fact  that  their  estimates  are 
very  close  to  each  other  provides 
confidence  in  the  use  of  these  estimates. 
The  JEC’s  assertion  that  the  Department 
cannot  use  the  EPF  survey  to  validate 
the  SHRM  survey  because  the  EPF 
report  is  unavailable  to  the  public  is 
incorrect.  The  Department  placed  the 
EPF  report  in  the  publicly  available  RFI 
docket  27  as  it  did  many  other  materials 
(e.g.,  the  VVestat  report '2«)  that  were 
referenced  in  the  RFI.  These  materials 
are  still  available  on  the  regulations.gov 
Web  site. 

The  JEC  makes  a  valid  point  that  the 
application  of  SHRM’s  46  percent  rate  to 
all  leaves  may  have  overstated  the 
impacts  of  the  revisions  because  the  46 
percent  rate  applied  to  “episodic 
conditions”  implying  that  it  only 
applies  to  a  subset  of  leaves.  So  the 


-®  similar  criticism  of  the  .SHRM  survey  w  as 
made  by  the  Institute  for  Women's  Policy  Re,search. 

27  Available  at:  www.regulations.gov/fdmspublicf 
ContentVie  wer?objectld=0900006480 1 e8894 6- 
disposition=attachment&contentTvpe=pdf. 

2*  Available  at:  iwtw.regulations.gov/fdinspublic/ 
ContentViewer?objectId=09000064801ec3878- 
disposition=attachmentS-contentType=pdf. 
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Department  has  reassessed  the  findings 
of  the  SHRM  survey  and  presents  a 
summary  of  the  review  below. 

SHRM  found  that  8  percent  of 
workers  at  covered  establishments  took 
FMLA  leave  in  the  past  year  (SHRM 
survey),  which  is  comparable  to 
CONSAD’s  estimate  of  7.3  percent  based 
upon  adjusted  Westat  survey  data  (73 
FR  at  7943).  As  previously  discu.ssed  in 
the  PRIA,  the  issue  with  both  the  SHRM 
and  Westat  surveys  is  that  employees 
may  take  leave  that  involves  more  than 
one  event  or  episode.  “There  also  is 
some  uncertainty  over  how  respondents 
interpreted  the  term  ‘leave’  (j.e., 
whether  it  means  each  incident/absence 
or  a  group  of  absences  for  a  single 
qualifying  condition).  For  example,  1.3 
percent  of  the  covered  and  eligible 
leave-takers  who  reported  taking  leave 
intermittently  reported  taking  no  FMLA 
leaves.  Another  53.2  percent  of  the 
covered  and  eligible  leave-takers  who 
reported  taking  leave  intermittently 
reported  taking  only  one  FMLA  leave. 
Thus,  it  would  appear  that  many 
workers  considered  a  leave  to  be  a 
single  qualified  reason  (e.g.,  pregnancy 
and  birth  of  a  child)  regardless  of  the 
number  of  incidents/absences  (e.g.,  for 
pre-natal  care,  morning  sickness, 
childbirth,  recovery  from  child  birth).’’ 
Id.  at  7944. 

When  reviewing  the  findings  in  the 
SHRM  survey  for  the  PRIA,  the 
Department  felt  that  it  was  not 
appropriate  to  remove  leave  taken  for 
family  reasons,  even  though  SHRM 
reported  (at  17)  that  employees  can  and 
do  provide  significant  notice  for  the 
actual  birth  or  adoption.  Similarly,  the 
Department  did  not  feel  that  it  was 
appropriate  to  remove  leave  taken  for 
catastrophic  events  even  though  the 
SHRM  survey  breaks  these  out  in  Figure 
7  (at  17).  For  example,  while  SHRM 
states  “[f)or  catastrophic  eventfs],  it 
should  come  as  no  surprise  when  an 
employee  provides  notice  on  the  same 
day  of  leave  due  to  its  unforeseeable 
nature  (50%),’’  the  Department  felt  that 
the  employee  may  have  subsequent 
episodes  of  treatment,  rehabilitation, 
and  flare-ups.  Therefore,  in  the  PRIA  the 
Department  applied  the  rate  for  episodic 
conditions  to  all  leaves. 

However,  based  upon  its 
reconsideration  of  the  SHRM  survey,  the 
Department  has  reanalyzed  the  data 
towards  the  goal  of  applying  the  rate  for 
episodic  conditions  to  only  a  subset  of 
leaves  that  may  be  a  better  estimate  of 
those  leaves  that  are  truly  episodic. 
According  to  Table  10  of  the  SHRM 
survey,  leaves  for  family-related 


reasons  ^9  account  for  38  percent  of 
leaves  and  leaves  for  medical  reasons 
account  for  59  percent  of  leaves. 
Together  these  two  reasons  account  for 
nearly  100  percent  or  all  reasons  for 
leave  given  rounding  errors.  Since  Table 
10  also  states  that  leaves  for  episodic 
conditions  account  for  32  percent  of 
leaves,  the  leave  for  episodic  conditions 
must  overlap  the  leave  for  family-related 
and  medical  reasons. 

Moreover,  the  estimated  number  of 
episodic  leaves  based  on  the  2000 
Westat  Report  can  be  calculated  by 
subtracting  the  Department’s  estimate  of 
7.0  million  workers  who  had  at  least 
one  FMLA  leave  episode  in  2005  from 
its  estimate  of  10.5  million  FMLA  leaves 
taken  in  2005.^2  If  the  resulting  3.5 
million  episodic  (or  multiple  event) 
FMLA  leaves  is  divided  by  the  10.5 
million  estimated  total  FMLA  leaves, 
then  episodic  conditions  accounted  for 
33  percent  of  leaves  in  the  2000  Westat 
employee  survey,  a  figure  almost 
identical  to  the  SHRM  estimate. 
Therefore,  the  Department  now  believes 
that  it  is  appropriate  to  only  apply 
SHRM’s  notification  rate  for  episodic 
conditions  to  onn-third  of  FMLA  leaves. 
Thus,  the  Department  estimates  that  no 
notice  is  currently  being  provided  prior 
to  the  start  of  the  workday  for  1.6 
million  leaves  (j.e.,  46  percent  of  the 
estimated  3.5  million  leaves  for  episodic 

conditions). ^3 

The  Department  believes  that  this 
estimate  probably  understates  the  actual 
amount  of  leave  taken  for  episodic 
conditions  because,  as  previously 
stated,  the  10.5  million  estimated 
number  of  leaves  may  be  understated 
because  of  issues  with  the  term  “leave.” 
However,  this  is  somewhat,  although 
not  completely,  compensated  by  the  fact 
that  some  leaves  for  episodic  conditions 
will  not  be  affected  by  the  revisions  to 


Family-related  reasons  include  maternity,  birth 
or  adoption  of  a  child  or  newlv  placed  foster  child. 
(SHRM  Sur\'ey) 

Medical  reasons  include  an  employee’s  serious 
health  condition  or  care  for  a  child,  spouse  or 
parent  who  has  a  serious  health  condition.  (SHRM 
Survey) 

Episodic  condition  includes  ongoing  injuries, 
ongoing  illnesses  and/or  non-life-threatening 
conditions.  (SHRM  Survey) 

^^Note  these  estimates  do  not  include  the 
estimated  200.000  employees  who  will  take  an 
estimated  300,000  leaves  under  the  military  leave 
provisions  of  the  NDAA  because  when  estimating 
the  costs  of  §§  825.126  and  .127  the  Department  did 
not  include  costs  that  would  be  saved  by  the 
revisions  to  §§825.302.  .303  and  .304. 

The  Department  notes  that  SHRM's  46% 
estimate  is  not  only  consistent  with  the  EPF 
estimates  as  was  noted  previously,  but  is  also 
consistent  with  the  VVorldatWork  estimate  that  51% 
of  intermittent  leaves  are  unscheduled  and  that 
notice  for  56%  of  intermittent  leaves  occurs  either 
on  the  day  of  the  absence  (43%)  or  the  day 
following  the  absence  (10%), 


§§825,302,  825.303  and  825.304.34  As 
was  noted  by  the  JEC,  there  has  been  no 
attempt  to  estimate  the  number  of 
employees  who  either  fell  sick  at  work 
or  needed  to  leave  work  to  care  for  a 
sick  family  member.  As  is  the  case  for 
catastrophic  events,  the  changes  to 
§§  825.302,  825.303  and  825.304  will 
not  increase  the  amount  of  notice  that 
the  employees  can  provide  for  these 
unforeseeable  leaves,  so  these  leaves 
should  not  be  included  in  the  basis  for 
the  savings  resulting  from  the  changes. 

Since  there  were  no  comments  on  the 
remainder  of  the  Department’s  analysis 
of  the  revisions  to  §§  825.302,  825.303 
and  825.304,  the  Department  simply 
divided  the  PRIA  estimate  of  $121.8 
million  by  three  to  arrive  at  an 
estimated  net  savings  of  about  $40.6 
million.  ^ 

Medical  Certifications  (§§  825.305, 
825.306  and  825.307) 

Sections  25.305,  825.306  and  825.307 
specify  the  requirements  for  medical 
certifications.  Each  section  is  discussed 
below,  followed  by  the  Department’s 
estimate  of  the  impact  of  the  combined 
updates  to  the  medical  certification 
provisions. 

General  Rule  for  Medical  Certifications 
(§825.305) 

Section  825.305  sets  forth  the  general 
rules  governing  employer  requests  for 
medical  certification  to  substantiate  an 
employee’s  need  for  FMLA  leave  due  to 
a  serious  health  condition.  The 
Department  proposed  and  adopted  a 
change  to  §  825.305(b)  to  increase  the 
usual  time  frame  during  which  an 
employer  should  request  medical 
certification  from  two  business  days  to 
five  business  days  after  the  employee 
provides  notice  of  the  need  for  FMLA 
leave.  This  change  is  consistent  with  the 
modifications  made  to  §  825.300.  The 
Department  also  proposed  and  adopted 
a  change  to  §  825.305(b),  in  order  to 
make  it  consistent  with  the  timing 
requirements  of  §  825.311,  by  requiring 
the  employee  to  provide  the  requested 
certification  to  the  employer  within  the 
time  frame  requested  by  the  employer 
(which  must  allow  at  least  15  calendar 
days  after  the  employer’s  request), 


According  to  WorldatVVork.  notice  of  7%  of 
intermittent  leaves  occurs  during  the  work  shift. 
However,  VVorldatWork  also  estimated  that  notice 
for  56%  of  intermittent  leaves  occurs  either  on  the 
day  of  the  absence  or  the  day  following  the  absence. 
So  if  the  notices  given  during  the  work  shift  are 
removed,  then  according  to  WorldatVVork.  notice  for 
49%  of  intermittent  leaves  was  either  provided  on 
the  day  of  the  absence  but  prior  to  the  shift  or  the 
day  after  the  shift.  (1528.1,  attachment  at  7)  This 
estimate  is  slightly  higher  than  the  46%  SHRM 
estimate  of  the  no  or  short  notice  leaves  used  by  the 
Department. 
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unless  it  is  not  practicable  under  the 
particular  circumstances  to  do  so 
despite  the  employee’s  diligent,  good 
faith  efforts. 

The  Department  proposed  and 
adopted  additions  to  §  825.305(c)  to 
clarify  the  meaning  of  incomplete  and 
insufficient  certifications  and  set  forth  a 
procedure  for  curing  incomplete  or 
insufficient  certifications.  As  a  result, 
the  final  rule  requires  the  employer  to 
notify  the  employee  in  writing  of  what 
information  is  necessary  for  completing 
the  medical  certification  and  to  provide 
the  employee  at  least  seven  calendar 
days  to  furnish  the  additional 
information. 

The  Department  proposed  and 
adopted  changes  to  §  825.305(d)  to 
clarify  that  if  an  employee  fails  to 
submit  a  complete  and  sufficient 
certification  despite  the  "Opportunity 
afforded  by  the  provisions  of 
§  825.305(c),  the  employer  may  deny  the 
taking  of  FMLA  leave.  In  addition,  the 
Department  proposed  and  adopted  a 
clarification  that  when  the  employer 
requires  a  certification,  the  employee’s 
obligation  to  provide  either  a  complete 
and  sufficient  certification  or  provide 
any  necessary  authorization  for  the 
healthcare  provider  to  release  a 
complete  and  sufficient  certification 
directly  to  the  employer  applies  to, 
initial  certifications,  recertifications, 
second  and  third  opinions  and  fitness- 
for-dutv  certifications. 

Finally,  the  Department  proposed  and 
adopted  the  deletion  of  §  825.305(e), 
which  specified  that  if  the  employee’s 
sick  leave  plan  had  less  stringent 
requirements  than  the  FMLA,  only  the 
less  stringent  requirements  may  be 
required  when  the  employee  substitutes 
any  form  of  paid  leave  for  FMLA  leave. 
The  Department  proposed  and  adopted 
updates  to  §  825.305(e),  consistent  with 
Opinion  Letter  FMLA2005-2-A, 
clarifying  that  an  employer  can  require 
annual  medical  certifications  in  those 
cases  where  a  serious  health  condition 
extends  beyond  a  single  leave  year. 

Both  §§  825.305(b)  and  825.305(c) 
provide  employees  with  additional  time 
or  a  more  specific  time  period  to  either 
initially  submit  the  medical  certification 
or  to  cure  a  deficiency.  Section 
825.305(b)  increases  the  time  an 
employer  can  request  medical 
certification  from  the  employee  from 
two  business  days  to  five  business  days 
after  receiving  the  employee  notice  of 
the  need  for  leave.  Providing  more  time 
will  reduce  mistakes  and  provide 
greater  certainty  in  the  workplace,  and 
this  typically  benefits  both  workers  and 
employers.  The  clarification  in 
§  825.305(c)  of  the  meaning  of 
incomplete  and  insufficient 


certifications  should  also  provide 
greater  certainty  in  the  workplace, 
benefiting  both  workers  and  employers. 
Finally,  the  change  in  §  825.305(c), 
requiring  that  when  an  employer 
determines  that  a  medical  certification 
is  incomplete  or  insufficient,  the 
employer  must  state  in  writing  what 
additional  information  is  necessary  and 
provide  the  employee  with  seven 
calendar  days  to  cure  the  deficiency 
(additional  time  must  be  allowed  where 
the  employee  is  unable  to  obtain  the 
additional  information  despite  diligent 
good  faith  efforts)  will  also  provide 
greater  certainty  in  the  workplace  and 
benefit  both  workers  and  employers. 

As  discussed  in  the  preamble,  several 
commenters  believe  these  updates  will 
“immediately  and  drastically  improve 
FMLA  communications”  (the  Chamber); 
reduce  the  number  of  times  “the 
employees  are  forced  to  go  back  to  their 
health  care  providers  repeatedly  in  a 
vain  attempt  to  guess  what  the  *  *  * 
[employer]  would  like”  (National  Postal 
Mail  Handlers  Union);  and  “alleviate 
delay  and  uncertainty  in  the  FMLA 
approval  process  as  well  as  unnecessary 
administrative  burdens  associated  with 
repeated  follow-up  communications 
related  to  the  certification  process  *  *  * 
both  employers  and  employees  will 
understand  what  their  obligations  are  in 
the  certification  process”  (Society  for 
Human  Resource  Management). 

Content  of  the  Medical  Certifications 
(§825.306) 

Section  825.306  addresses  how  much 
information  an  employer  can  obtain  in 
the  medical  certification  to  substantiate 
the  existence  of  a  serious  health 
condition.  It  also  references  optional 
form  \VH-380  for  use  in  the  certification 
process  and  specifies  that  while  other 
forms  may  be  used,  no  additional 
information  beyond  that  contained  in 
WH-380  may  be  required. 

The  Department  proposed  and 
adopted  several  revisions  to  the  medical 
certification  form  in  §825.306  to 
implement  the  statutory  requirements 
for  “sufficiency”  of  the  medical 
certification  as  set  forth  in  29  U.S.C. 
2613(b),  and  to  make  it  easier  for  health 
care  providers  to  understand  and 
complete.  The  Department  also 
propo.sed  and  adopted  with 
modifications  several  revisions  to 
optional  form  \VH-380.  The  Department 
proposed  and  adopted  the  deletion  of 
§  825.306(c),  which  contained  language 
similar  to  that  deleted  from  §  825.305(e). 
The  Department  proposed  and  adopted 
the  incorporation  of  language  from 
current  §  825.307(a)(1),  explaining  the 
interaction  between  workers’ 
compensation  and  the  FMLA  with 


regard  to  the  clarification  of  medical 
information  in  §  825.306(c).  Finally,  the 
Department  proposed  and  adopted 
additions  to  this  provision  clarifying 
that  if  an  employee  is  required  to  submit 
additional  information  to  receive 
payments  under  a  paid  leave  or  benefit 
plan,  the  employer  may  require  that  the 
employee  provide  the  information  to 
receive  those  payments  as  long  as  it  is 
made  clear  to  the  employee  that  the 
additional  information  is  requested  only 
in  connection  with  qualifying  for  paid 
leave  and  does  not  affect  the  employee’s 
right  to  unpaid  FMLA  leave.  The 
Department  also  added  new 
§  825.306(d)  clarifying  that  where  a 
serious  health  condition  is  a  disability 
under  the  ADA,  employers  are  not 
prevented  from  following  the 
procedures  under  the  ADA  for 
requesting  medical  information,  and 
new  §  825.306(e)  codifying  the 
Department’s  long-standing  position 
that  employers  may  not  require 
employees  to  sign  a  release  of  their 
medical  information  as  a  condition  of 
taking  FMLA  leave,  but  that  employees 
must  submit  a  complete  and  sufficient 
certification  upon  request. 

Similar  to  the  changes  made  to 
§825.305,  the  clarifications  in  §825.306 
should  provide  greater  certainty  in  the 
workplace,  benefiting  both  workers  and 
employers.  As  the  CLIPA-HR  noted  in 
its  comments,  "[ijn  the  past,  there  has 
been  unnecessary  confusion  over 
certifications,  with  close  to  70  percent 
of  CUPA-HR  members  responding  to  a 
survey  reporting  that  they  received 
vague  information  in  certifications  and 
close  to  half  reporting  challenges  in 

authenticating  or  verifying  information 
*  *  *  »» 

Authentication  and  Clarification  of  the 
Medical  Certification  (§825.307) 

Current  §  825.307  addresses  the 
employer’s  ability  to  clarify  or 
authenticate  an  FMLA  certification. 
Section  825.307(a)  permits  an  employer, 
with  the  employee’s  permi.ssion,  to  have 
its  own  health  care  provider  contact  the 
employee’s  health  care  provider  in  order 
to  clarify  or  authenticate  an  FMLA 
certification.  The  Department  proposed 
and  adopted  a  change  to  §  825.307(a) 
that  allows  employers  to  contact  the 
employee’s  health  care  provider 
directly.  In  response  to  privacy  concerns 
expressed  by  employees  and  their 
representatives,  the  Department  added  a 
requirement  to  the  final  rule  that 
specifies  the  employer’s  representative 
contacting  the  employee’s  health  care 
provider  must  be  a  human  resource 
professional,  a  leave  administrator,  or  a 
management  official,  but  in  no  case  may 
it  be  the  employee’s  direct  supervisor. 
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As  discussed  in  the  preamble,  two 
types  of  contact  between  the  employer 
and  the  employee’s  health  care  provider 
are  permitted.  An  employer  may  contact 
the  employee’s  health  care  provider  for 
the  purposes  of  clarification  and 
authentication  of  the  medical 
certification.  In  both  cases,  however,  the 
employer  may  request  no  additional 
information  beyond  that  included  in  the 
certification  form  and  any  sharing  of 
individual!}'  identifiable  health 
information  by  a  HIPAA-covered  health 
care  provider  must  be  in  compliance 
with  the  HIPAA  Privacy  Rule  at  45  CFR 
Parts  160  and  164.  The  revision  also 
specifies  that  the  employee  is  not 
required  to  permit  his  or  her  health  care 
provider  to  communicate  with  the 
employer,  but  that  if  such  contact  is  not 
permitted  and  the  employee  does  not 
otherwise  clarify  an  unclear 
certification,  the  employer  may  deny  the 
designation  of  FMLA  leave.  The 
revision  also  specifies  that  prior  to 
making  any  contact  with  the  health  care 
provider,  the  employer  must  first 
provide  the  employee  an  opportunity  to 
cure  any  deficiencies  in  the  certification 
pursuant  to  the  procedures  set  forth  in 
§  825.305(c). 

In  §  825.307(b),  the  Department  also 
proposed  and  adopted  the  consolidation 
of  current  §  825.307(a)(2)  and  (b)  setting 
forth  the  requirements  for  an  employer 
to  obtain  a  second  opinion  and  added 
language  requiring  the  employee  or  the 
employee’s  family  to  authorize  his  or 
her  health  care  provider  to  release  any 
medical  information  pertaining  to  the 
serious  health  condition  at  issue  if  such 
information  is  requested  by  the  second 
opinion  health  care  provider.  The 
Department  also  proposed  and  adopted  ^ 
a  similar  requirement  for  the  third 
opinion  in  §  825.307(c). 

The  new  provision  in  §  825.307(d) 
extends  the  time  allowed  for  an 
employer  to  provide  the  results  of 
second  and  third  opinions  of  medical 
certifications  from  two  business  days  to 
five. 

No  changes  were  made  to  §  825.307(e) 
and  (f)  involving  travel  expenses  for 
second  and  third  opinions.  In  response 
to  comments  regarding  medical 
certifications  from  foreign  health  care 
providers,  the  final  rule  modifies 
§  825.307(f)  to  require  that  employees 
provide  a  written  translation  of  any 
certification  by  a  foreign  health  care 
provider  that  is  completed  in  a  language 
other  than  English.  'The  Department 
believes  that  in  most  situations  either 
the  employee  or  a  member  of  the 
employee’s  family  will  be  able  to 
provide  the  translation,  so  this  change 
should  have  a  minimal  impact  on 
workers. 


The  changes  to  §  825.307  should 
expedite  the  certification  process, 
thereby  reducing  the  uncertainty  to  both 
employers  and  their  employees.  Similar 
to  the  changes  made  to  §§  825.305  and 
.306,  providing  greater  certainty  in  the 
workplace  should  benefit  both  workers 
and  employers.  SHRM  stated  that  the 
current  regulatory  requirement  “creates 
unnecessary  delay  and  expense  for 
employers’’  and  that  “the  proposed 
changes  should  help  ensure  that  the 
certification  process  is  more  efficient 
and  less  burdensome.’’  The  Chamber 
stated  the  changes  “will  streamline  the 
medical  certification”  and  “are  among 
the  most  impactful  changes  proposed  by 
the  Department.”  The  National 
Coalition  to  Protect  Family  Leave  noted 
that  smaller  employers  will  no  longer 
“have  to  incur  the  unnecessary  expense 
of  finding  a  health  care  provider  to 
make  contact  with  the  employee’s 
provider  and  educate  them  on  what 
information  the  employer  needs  to  be 
clarified.”  The  National  Newspaper 
Association  applauded  the  Department 
on  its  proposed  revisions  to  streamline 
the  medical  certification  process  stating 
that  the  “bright-line  rule  helps  to 
eliminate  confusion  and  frustration  for 
both  the  employee  and  employer”  and 
that  “permitting  the  employer  to 
authenticate  the  certificate  directly  with 
the  health  care  provider  is  a  significant 
improvement  in  the  FMLA  regulations 
for  small  businesses.” 

Estimated  Impacts  of  the  Revisions  to 
the  Medical  Certification  Requirements 

In  the  PRIA,  the  Department 
estimated  the  savings  that  would  result 
from  the  changes  to  medical 
certification  requirements  in  §§  825.305, 
825.306  and  825.307  based  upon  the 
estimated  number  of  leaves  that  involve 
serious  health  conditions  and  thus  may 
require  medical  certifications. 
“According  to  the  2000  Westat  Report, 
73.6  percent  of  leave-takers  took  leave 
for  a  serious  health  condition  (either 
their  own  or  for  a  covered  family 
member),  and  92  percent  of  covered 
establishments  required  medical 
documentation  for  covered  leave  due  to 
a  serious  health  condition,  [footnote 
omitted]  The  Department  estimates  that 
these  provisions  will  affect  about  7.1 
million  FMLA  leaves  taken  for  serious 
health  conditions  (j.e.,  7.0  million  leave- 
takers  X  73.6%  X  1.5  leaves  x  92%  =  7.1 
million).  The  Department  also  estimates 
that  these  changes,  as  well  as  the 
changes  discussed  above,  wilj  result  in 
a  net  savings  to  employers  of  on  average 
about  15  minutes  of  a  ‘compensation 
and  benefits  specialist’  time  in 
processing  each  leave  request,  [footnote 
omitted]  At  a  cost  $36.51  per  hour. 


saving  0.25  hours  on  each  of  the 
estimated  7.1  million  leaves  taken 
results  in  a  savings  of  about  $64.8 
million  for  employers.”  Id.  at  7951. 

Since  the  Department  received  no 
substantive  comments  on  this  estimate, 
it  is  retaining  it  in  this  analysis. 

Recertifications  (§825.308) 

Current  §  825.308  addresses  the 
employer’s  ability  to  seek  recertification 
of  the  employee’s  medical  condition. 
The  changes  to  this  section  are  intended 
to  address  the  uncertainty  regarding 
how  often  an  employer  can  seek 
recertification. 

Section  825.308(a)  of  the  current 
regulations  sets  forth  the  rule  for 
recertification  for  pregnancy,  chronic  or 
permanent/long-term  conditions  and 
generally  permits  recertifications  no 
more  often  than  every  30  days  in 
connection  with  an  absence.  The 
Department  proposed  and  has  adopted 
in  the  final  rule  a  clarification  to 
§  825.308(a)  entitled  the  “30  day  rule” 
that  sets  forth  a  general  rule  permitting 
recertification  every  30  days  in 
connection  with  an  absence. 

Section  825.308(b)(1)  of  the  current 
regulations  states  that  where  a 
certification  specifies  a  minimum 
duration  of  incapacity  of  more  than  30 
days,  generally  employers  may  not 
request  recertifications  until  the 
specified  minimum  duration  has 
passed.  Section  825.308(b)(2)  of  the 
current  regulations  states  that  for  FMLA 
leave  taken  intermittently  or  on  a 
reduced  leave  schedule  basis,  generally 
employers  may  not  request 
recertification  in  less  than  the  minimum 
period  specified  on  the  certification  as 
necessary  for  such  leave. 

As  discussed  in  the  preamble,  the 
Department  proposed  to  resolve  the 
uncertainty  under  current  §  825.308  as 
to  how  often  employers  could  seek 
recertification  of  chronic  conditions 
where  the  certification  indicates  that  the 
duration  of  the  condition  is  “lifetime.” 
Under  the  current  regulation,  it  is 
unclear  whether  such  certification 
would  be  subject  to  recertification  every 
30  days  under  §  825.308(a)  because  the 
conditions  are  chronic,  or  whether  they 
would  never  be  subject  to  recertification 
under  §  825.308(b)(2)  because  the 
certification  indicated  the  need  for 
intermittent  leave  for  the  employee’s 
lifetime.  As  noted  in  the  NPRM,  the 
Department  proposed  in  §  825.308(b)  to 
permit  employers,'  in  all  cases,  to 
request  recertifications  in  connection 
with  absences  every  six  months  if  the 
certification  indicated  the  ongoing  need 
for  intermittent  leave.  The  proposal 
represented  a  change  in  the 
Department’s  position,  which  had 
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previously  been  that  certifications 
indicating  an  “indefinite”  or 
“unknown”  duration  were  subject  to 
recertification  every  30  days.  See  Wage 
and  Hour  Opinion  Letter  FMLA2  004-2- 
A  (May  25,  2004),  where  implicit  in  the 
four  scenarios  that  are  the  subject  of  the 
opinion  letter  is  the  assumption  that 
each  scenario  would  involve  some 
intermittent  or  reduced  schedule  leave. 
In  the  PRIA,  the  Department  assumed 
that  “this  clarification  will  not  impact 
either  emplovers  or  employees.”  Id. 
7951. 

Further,  as  noted  in  the  preamble 
above,  the  current  825.308(b)  has  two 
subsections,  the  first  of  which  addresses 
certifications  specifying  a  minimum 
period  of  incapacity  in  excess  of  30 
days,  and  the  second  of  which  addresses 
certifications  specifying  a  minimum 
period  during  which  intermittent  or 
reduced  schedule  leave  will  be  needed; 
in  both  situations  an  employer  may  not 
request  recertification  until  the 
minimum  period  has  passed.  The 
Department  has  interpreted  current 
§  825.308(b)  as  applying  to  those 
situations  in  which  the  certification 
states  that  an  employee  will  need  leave 
due  to  a  serious  health  condition  for  a 
specified  period  in  excess  of  30  days, 
regardless  of  whether  that  leave  is  taken 
as  a  single  continuous  block  of  leave  or 
on  an  intermittent  or  reduced  schedule 
basis. 

In  the  final  rule,  §  825.308(b)  has  also 
been  modified  to  clarify  that  the  rule 
applies  to  conditions  where  the 
minimum  duration  of  the  condition,  as 
opposed  to  the  minimum  duration  of 
the  incapacity,  exceeds  30  days.  This  is 
a  clarification,  not  a  change  in  the 
Department’s  enforcement  position.  The 
final  rule  also  provides  an  example  of 
how  the  six-month  recertification 
provision  would  apply. 

Section  825.308(c)  of  the  current 
regulations  provides  that  in  all 
situations  not  covered  by  §  825.308(a) 
and  (b),  employers  may  generally 
request  recertifications  at  any 
reasonable  interval,  including  less  than 
every  30  days,  but  only  if  certain 
circumstances  exist  as  described  in 
current  §  825.308(c)(1),  (2),  and  (3).  The 
Department  proposed  and  adopted 
entitling  §  825.308(c)  “Less  than  30 
days”  which  explains,  similar  to  current 
§  825.308(c)(1),  (2),  and  (3),  under  what 
circumstances  the  employers  could 
request  recertifications  more  frequently 
than  every  30  days.  Examples  were  also 
added  to  this  provision. 

Section  825.308(d)  of  the  current 
regulations  requires  employees  to 
provide  recertifications  within  15 
calendar  days  of  the  employer's  request, 
unless  it  is  not  practicable  to  do  so 


despite  the  employee’s  diligent,  good 
faith  efforts.  The  only  change  made  to 
§  825.308(d)  was  entitling  it  “Timing.” 

Section  825.308(e)  of  the  current 
regulations  provides  that  recertification 
is  at  the  employee’s  expense  and  that  no 
second  opinion  may  be  required  for 
recertification.  Current  §  825.308(e)  was 
redesignated  as  §  825.308(fi  with  no 
other  change. 

The  Department  proposed  and 
adopted  the  addition  of  new 
recertification  requirements  in 
§  825.308(e),  entitled  “Content,”  which 
clarifies  that  an  employer  may  request 
the  same  information  on  recertification 
as  required  for  the  initial  certification  in 
§  825.306,  and  that  the  employee  has  the 
same  obligation  to  cooperate  in 
providing  the  recertification  as  in 
providing  the  initial  certification.  In 
addition,  the  Department  proposed  and 
adopted  a  clarification  that  employers 
may  provide  the  employee’s  health  care 
provider  with  a  record  of  the  employee’s 
absence  pattern  and  ask  w'hether  the 
leave  is  consistent  with  the  employee’s 
serious  health  condition. 

The  Department  received  significant 
comments  from  both  employers  and 
employees  regarding  this  proposal  that 
confirmed  the  confusion  that  exists  in 
this  area.  Some  employers  and  their 
representatives  interpreted  proposed 
§  825.308(b)  as  diminishing  their 
recertification  rights,  while  others 
interpreted  it  as  increasing  their  rights. 
Most  employees  and  their 
representatives  interpreted  proposed 
§  825.308(b)  as  increasing  their 
recertification  burden.  However,  tbe 
AFL-CIO  supported  the  proposed 
change,  arguing  that  recertifications  on 
a  30-day  basis  for  long-term  conditions 
are  burdensome  on  employees. 

The  Institute  for  Women’s  Policy 
Research  provided  an  alternative 
estimate  of  the  potential  increased 
burden  on  workers.  “According  to  the 
Federal  Register  document,  there  are  2 
million  FMLA  leave-takers  with  a 
chronic  health  condition.  Analysis  of 
the  2006  National  Health  Interview 
Survey  shows  that  10.9  percent  of 
workers  with  one  of  five  major  chronic 
health  diseases  (diabetes,  chronic 
obstructive  pulmonary  disease,  asthma, 
congestive  heart  disease,  and 
hypertension)  have  not  seen  a  physician 
in  the  last  year,  and  another  14.2 
percent  have  visited  a  physician  only 
once  in  the  past  year  (Institute  for 
Women’s  Policy  Research  analysis).  If 
workers  with  other  chronic  health 
diseases  have  similar  health-care 
utilization  rates,  requiring  these  leave- 
takers  to  have  at  least  two  doctor  visits 
per  year  will  result  in  an  additional 
720,000  doctor  visits  annually.  At  an 


average  cost  of  $71.72  and  assuming 
each  visit  takes  two  hours  of  workers’ 
time  (including  travel  and  waiting), 
valued  at  $17.57  per  hour  (the  wage 
used  by  the  DOL  in  its  impact 
estimates),  and  that  that  time  is  unpaid, 
this  requirement  will  cost  nearly  $77 
million  per  year  in  medical  expenses 
and  lost  wages.” 

The  Department  disagrees  with  this 
estimate  for  two  reasons.  First,  as 
explained  in  the  preamble,  and  noted 
above,  the  proposed  and  final 
§  825.308(b)  represents  a  change  in  the 
Department’s  position  from  permitting  a 
recertification  every  30  days  for  chronic 
or  permanent/long-term  conditions 
regardless  of  whether  the  leave  is  taken 
as  a  single  continuous  block  of  leave  or 
on  an  intermittent  or  reduced  schedule 
basis  to  permitting  a  recertification 
every  six  months  where  the  certification 
provides  no  time-frame,  or  indicates  a 
minimum  duration  of  “lifetime,”  or 
“indefinitely.”  Arguably,  this  will 
reduce  the  burden  on  workers. 

Second,  a  chronic  serious  health 
condition  within  the  meaning  of 
§  825.1 14(a)(2)(iii)  of  the  current  FMLA 
regulations  requires  periodic  treatment 
by  a  health  care  provider.  General 
statistics  involving  all  workers  with 
chronic  conditions  are  inappropriate. 
The  fact  that  over  10  percent  of  the 
workers  in  the  study  analyzed  by  the 
Institute  for  Women’s  Policy  Research 
reported  not  seeing  a  physician  in  the 
past  year  indicates  that  either  their 
conditions  did  not  meet  the 
requirements  of  current 
§  825.114(a)(2)(iii)(A),  and  thus  are  not 
chronic  serious  health  conditions 
qualifying  for  FMLA  leave,  or  they  were 
answering  the  question  specifically 
concerning  physicians  as  opposed  to  all 
qualifying  health  care  providers  for 
FMLA  purposes  such  as  physician 
assistants.  Moreover,  the  analysis 
submitted  by  the  Institute  for  Women’s 
Policy  Research  does  not  include  the 
savings  that  would  result  from  the 
change  under  the  proposed  and  final 
rule  that  recertifications  for  chronic 
serious  health  conditions  cannot  be 
required  more  frequently  than  once 
every  six  months,  which  is  less 
frequently  than  some  employers 
currently  require. 

In  reexamining  this  proposed  and 
final  provision,  and  carefully 
considering  all  of  the  comments,  the 
Department  concludes  that  this 
provision  will  not  increase  the  burden 
on  either  employers  or  employees,  and 
arguably  may  reduce  the  costs 
associated  with  recertifications. 
However,  data  limitations  prevent  the 
Department  from  making  a  specific 
estimate. 
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The  proposed  and  adopted  change  to 
§  825.308(e)  will  provide  employers 
with  a  tool  to  determine  if  the 
employee’s  pattern  of  FMLA  leave  is 
consistent  with  their  condition,  or 
possible  misuse.  However,  as  noted  in 
the  RFl  Report,  the  Department  cannot 
assess  from  the  record  how  much  leave 
taking  is  actual  abuse  and  how  much  is 
legitimate,  and  therefore  cannot 
estimate  what  impact  this  proposal 
would  have  on  the  alleged  misuse  of 
FMLA  leave.  See  id.  at  7951. 

Certification  for  Leave  Taken  Because  of 
a  Qualifying  Exigency  (§  825.309) 

Under  the  military  family  leave 
provisions  of  the  NDAA,  an  employer 
may  require  that  leave  taken  because  of 
a  qualifying  exigency  be  “supported  by 
a  certification  issued  at  such  time  and 
in  such  manner  as  the  Secretary  may  by 
regulation  prescribe.”  While  the 
Department  has  attempted  to  mirror  the 
existing  FMLA  certification  process 
wherever  possible  for  qualifying 
exigency  leave,  the  unique  nature  of  this 
leave  necessitates  that  an  employee 
provide  different  information  in  order  to 
confirm  the  need  for  leave.  In  the  final 
rule,  the  certification  requirements  for 
leave  taken  because  of  a  qualifying 
exigency  are  set  forth  in  §  825.309. 

Section  825.309(a)  of  the  final  rule 
establishes  that  an  employer  may 
require  an  employee  to  provide  a  copy 
of  the  covered  military  member’s  active 
duty  orders  or  other  documentation 
issued  by  the  military  which  indicates 
that  the  covered  military  member  is  on 
active  duty  (or  has  been*  notified  of  an 
impending  call  or  order  to  agtive  duty) 
in  support  of  a  contingency  operation, 
and  the  dates  of  the  covered  military 
member’s  active  duty  service. 

§  825.309(b)  establishes  that  each  time 
leave  is  first  taken  for  one  of  the 
qualifying  exigencies  specified  in 
§  825.118,  an  employer  may  require  an 
employee  to  provide  a  certification  that 
sets  forth  certain  information.  Section 
825.309(c)  of  the  final  rule  describes  the 
optional  form  developed  by  the 
Department  for  employees’  use  in 
obtaining  certification  that  meets  the 
FMLA’s  certification  requirements. 
Section  825.309(d)  of  the  final  rule 
establishes  the  verification  process  for 
certifications. 

The  Department  estimates  that 
requesting,  reviewing  and  verifying  the 
certifications  for  the  estimated  110,000 
workers  taking  exigency  leave  under 
§  825.126  will  take  an  average  of  about 
20  minutes  of  a  Human  Resource 
Compensation  and  Benefits  Specialist’s 
time.  At  an  average  hourly  wage  and 
benefits  rate  of  S36.51,  this  will  result 


in  additional  costs  of  $1.3  million  [i.e., 
110,000  X  $36.51/3). 

Certification  for  Leave  Taken  To  Care 
for  a  Covered  Servicemember 
(§825.310) 

The  military  family  leave  provisions 
of  the  NDAA  amended  the  FMLA’s 
certification  requirements  to  permit  an 
employer  to  request  that  leave  taken  to 
care  for  a  covered  servicemember  be 
supported  by  a  medical  certification. 

The  FMLA’s  existing  certification 
requirements,  however,  focus  on 
providing  information  related  to  a 
serious  health  condition — a  term  that  is 
not  relevant  to  leave  taken  to  care  for  a 
covered  servicemember. 

Section  825.310  of  the  final  rule 
provides  that  when  leave  is  taken  to 
care  for  a  covered  servicemember  with 
a  serious  injury  or  illness,  an  employer 
may  require  an  employee  to  support  his 
or  her  request  for  leave  with  a  sufficient 
certification.  Section  825.310(a)  permits 
an  employer  to  require  that  certain 
necessary  information  support  the 
request  for  leave.  Section  825.310(b)  of 
the  final  rule  sets  forth  the  information 
an  employer  may  request  from  an 
employee  in  order  to  support  his  or  her 
request  for  leave.  Section  825.310(c)  of 
the  final  rule  describes  the  optional 
form  developed  by  the  Department  for 
employees’  use  in  obtaining  certification 
that  meets  the  FMLA’s  certification 
requirements.  Section  825.310(d) 
describes  alternatives  to  the  optional 
form  that  employers  must  accept  from 
employees  obtaining  certifications. 

The  Department  estimates  that 
requesting,  reviewing  and  verifying  the 
certifications  for  the  estimated  29,100 
workers  taking  caregiver  leave  under 
§  825.127  will  take  an  average  of  about 
30  minutes  of  a  Human  Resource 
Compensation  and  Benefits  Specialist’s 
time.  At  an  average  hourly  wage  and 
benefits  rate  of  $36.51,  this  will  result 
in  additional  costs  of  $0.5  million  (i.e., 
29,100  X  $36.51/3). 

Intent  To  Return  To  Work  (§825.31 1 ) 

The  Department  did  not  propose  any 
changes  in  §  825.309  in  the  NPRM  and 
received  no  significant  comments  on 
this  section.  In  the  final  rule,  §825.309 
is  renumbered  as  §  825.311  to  account 
for  the  new  military  family  leave 
sections  (§§825.309  and  825.310)  and  is 
otherwise  adopted  as  proposed.  This 
change  will  not  result  in  any  costs  to 
employers  or  workers. 

Employer  Refusal  To  Reinstate  an 
Employee  (formerly  §  825.312) 

Current  §  825.312  addresses  the 
conditions  under  which  an  employer 
can  refuse  to  reinstate  an  employee  after 


FMLA  leave.  Current  §  825.312(a)-(f). 
address  when  an  employer  can  delay  or 
deny  FMLA  leave  to  an  employee,  or 
deny  reinstatement  after  FMLA  leave, 
when  an  employee  fails  to  timely 
provide  the  required  notifications  and 
certifications  set  forth  in  the  regulations. 
As  these  sections  are  duplicative  of 
other  regulatory  sections,  the 
Department  proposed  and  adopted  their 
deletion  and  the  renumbering  of  current 
paragraphs  (g)  and  (h)  as  §  825.216(d) 
and  (e).  As  no  substantive  changes  have 
been  made,  and  none  of  the  comments 
disputed  the  Department’s  assessment, 
the  Department  concludes  that  these 
changes  will  impose  no  additional  costs 
on  workers  or  employers. 

Certifications  for  Fitness-For-Duty 
(§825.312) 

Current  §  825.310,  which  was 
renumbered  in  the  final  rule  as 
§  825.312,  addresses  the  fitness-for-duty 
certification  that  an  employee  may  be 
required  to  submit  upon  return  to  work 
from  FMLA  leave. 

The  Department  proposed  in 
§  825.310(a)  and  adopted  in  §  825.312(a) 
thq  addition  of  a  sentence  clarifying  that 
employees  have  the  same  obligation  to 
provide  complete  certification  or 
provide  sufficient  authorization  to  the 
health  care  provider  in  order  for  that 
person  to  provide  the  information 
directly  to  tb^e  employer  in  the  fitness- 
for-duty  certification  process  as  they  do 
in  the  initial  certification  process. 

The  final  rule,  deleted  tne  current 
§  825.310(b)  and  moved  the  discussion 
of  the  applicability  of  state  or  local  law, 
or  collective  bargaining  agreements  that 
govern  an  employee’s  return  to  work,  to 
a  new  §  825.312(g).  The  Department  also 
moved  the  discussion  of  the  ADA  to  a 
new  §  825.312(h)  in  the  final  rule. 

Current  §  825.310(c)  states  that  the 
fitness-for-duty  certification  may  be  a 
simple  statement.  The  Department 
proposed  two  changes.  First,  the 
employer  would  be  permitted  to  require 
that  the  fitness-for-duty  certification 
address  the  employee’s  ability  to 
perform  the  essential  functions  of  the 
employee’s  job  as  long  as  the  employer 
provides  the  employee  with  a  list  of- 
those  essential  job  functions  at  the  same 
time  that  the  employer  provides  the 
eligibility  notice  required  by  proposed 
§  825.3o6(b).  Second,  the  employer 
would  be  permitted  to  contact  the 
employee’s  health  care  provider 
directly,  consistent  with  the  procedure 
in  proposed  §  825.307(a),  for  purposes 
of  authenticating  or  clarifying  the 
fitness-for-duty  certification.  These 
changes  were  generally  adopted  in  the 
final  rule  but  the  subsection  has  been 
renumbered  as  §  825.312(b).  However, 
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in  the  final  rule,  the  Department  also 
modified  the  language  to  specify  that,  if 
the  employer  requires  that  the  fitness- 
for-duty  certification  address  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  employee’s 
job,  then  the  employer  must  provide  the 
employee  with  a  list  of  those  essential 
job  functions  no  later  than  the 
designation  notice  required  by 
§  825.300(c)  and  specify  in  the 
designation  notice  that  the  fitness-for- 
duty  certification  must  address  the 
employee’s  ability  to  perform  those 
essential  functions. 

The  Department  did  not  propose  or 
make  any  changes  to  current 
§  825.3l6(d).  This  paragraph  has  been 
renumbered  as  825.312(c)  in  the  final 
rule. 

Current  §  825.310(e)  requires 
employers  to  advise  the  employee  if  the 
employer  will  require  fitness-for-duty 
certification  to  return  to  work.  If  the 
employer  has  a  handbook  explaining 
employment  policies  and  benefits,  the 
handbook  should  explain  the 
employer’s  general  policy  regarding  any 
requirement  for  fitness-for-duty 
certification  to  return  to  work.  Specific 
notice  shall  also  be  given  to  any 
employee  from  whom  fitness-for-duty 
certification  will  be  required  either  at 
the  time  the  notice  of  the  need  for  leave 
is  given  or  immediately  after  leave 
commences  and  the  employer  is  advised 
of  the  medical  circumstances  requiring 
the  leave,  unless  the  employee’s 
condition  changes  from  one  that  did  not 
previously  require  certification  pursuant 
to  the  employer’s  practice  or  policy.  No 
second  or  third  fitness-for-duty 
certification  may  be  required.  Current 
§  825.310(e)  also  does  not  allow  second 
or  third  fitness-for-duty  certifications. 

The  Department’s  proposed 
§  825.310(e)  required  employers  to 
advise  their  employees  in  the  eligibility 
notice  required  by  §  825.300(b)  if  the 
employer  will  require  a  fitness-for-duty 
certification  to  return  to  work,  and 
retained  the  prohibition  on  second  or 
third  fitness-for-duty  certifications. 

In  the  final  rule,  proposed 
§  825.310(e)  has  been  renumbered  as 
§  825.312(d),  and  it  has  been  modified 
to  state  that  if  the  employer  requires  a 
fitness-for-duty  certification,  the 
employer  must  advise  the  employee  of 
this  requirement  in  the  designation 
notice  and  indicate  therein  whether  that 
certification  must  address  the 
employee’s  ability  to  perform  the 
essential  functions  of  the  employee’s 
job.  The  final  rule  also  retains  the 
prohibition  on  second  or  third  fitness- 
for-duty  certifications,  but  has  moved 
the  statement  to  paragraph  (b)  in  the 
final  rule. 


The  Department  proposed  changes  to 
language  in  §  825.310(f)  to  clarify  that 
the  employee  is  not  entitled  to  the 
reinstatement  protections  of  the  Act  if 
he  or  she  does  not  provide  the  required 
fitness-for-duty  certification  or  request 
additional  FMLA  leave.  These  changes 
have  been  adopted  in  renumbered 
825.312(e)  of  the  final  rule. 

The  Department  proposed  a  change  to 
§  825.310(g)  permitting  an  employer  to 
require  a  fitness-for-duty  certification 
up  to  once  every  30  days  if  an  employee 
has  used  intermittent  or  reduced 
schedule  leave  during  the  30-day  period 
and  if  reasonable  safety  concerns  exist 
regarding  the  employee’s  ability  to 
perform  his  or  her  duties,  based  on  the 
serious  health  condition  for  which  the 
employee  took  such  leave.  This  change 
has  been  adopted  and  renumbered  as" 

§  825.-312(f)  in  the  final  rule. 

Finally,  the  Department  proposed  and 
adopted  the  deletion  of  current 
§  825.310(h)  as  redundant  with 
§  825.213  regarding  repayment  of  health 
insurance  premiums  if  the  employee  is 
unable  to  return  to  work  as  a  result  of 
a  continuation  of  a  serious  health 
condition. 

In  the  PRIA,  the  Department  stated 
that  “[t]hese  proposed  changes  have 
several  important  impacts.  First,  they 
w'ould  better  protect  the  safety  and 
health  of  workers  taking  leave,  and  their 
coworkers.  Second,  [proposed] 

§  825.310(c)  will  reduce  administrative 
burdens.  Third,  the  proposed  change  to 
§  825.308(e)  will  reduce  uncertainty  in 
the  workplace  by  permitting  an 
employer  to  determine  if  an  employee's 
pattern  of  leav^e  is  consistent  with  the 
serious  health  condition."  Id.  at  7952. 

As  noted  in  the  preamble,  many 
employees  and  employee 
representatives  opposed  the  proposed 
change  permitting  employers  to  require 
a  fitness-for-duty  certification  to  address 
an  employee’s  ability  to  perform 
essential  job  functions  because  they 
believe  it  would  be  duplicative, 
onerous,  and  costly  for  workers.  Some 
commenters  argued  that  the  propc.sal 
would  discourage  workers  from  taking 
FMLA  leave.  One  commenter  argued 
that  because  the  health  care  provider 
has  already  considered  the  e.ssential 
functions  of  the  employee’s  position  in 
completing  the  initial  certification,  by 
certifying  that  the  employee  is  fit  to 
return  to  duty,  the  health  care  provider 
necessarily  certifies  that  the  employee’s 
serious  health  condition  no  longer 
prevents  the  employee  from  being  able 
to  perform  the  essential  functions  of  his 
or  her  job. 

In  the  PRIA,  the  Department 
determined  that  proposed  §  825.310(c) 
allows  for  a  fitness-for-duty  certification 


similar  to  that  of  the  initial  medical 
certification  of  the  FMLA  leave  and, 
therefore,  did  not  estimate  any 
additional  costs  for  workers.  Id.  at  7952. 
However,  the  Department  estimated  that 
the  additional  information  needed  for  a 
fitness-for-duty  certification  will  result 
in  an  estimated  $4.7  million  in 
additional  costs  to  health  care  providers 
to  review  the  employee’s  essential  job 
functions  and  provide  the  additional 
information.  The  Department  believes 
that  although  these  costs  would  most 
likely  be  passed  on  to  workers,  the 
workers’  health  insurance  would  likely 
pay  for  much  of  these  added  costs.  Id. 
at  7952. 

After  reviewing  the  comments. 
Department  has  determined  that  under 
the  final  rule  workers  will  visit  their 
health  care  providers  the  same  number 
of  times  as  they  do  under  the  current 
regulations  for  the  following  reasons. 
The  current  regulation  already  allows  an 
employer  to  delay  an  employee’s  return 
to  work  until  the  employee  provides  a 
fitness-for-duty  certification  as  long  as 
the  employer  has  appropriately  notified 
the  employee  of  the  requirement.  The 
fact  that  health  care  providers  have 
already  considered  the  job  functions  of 
the  employee’s  position  in  completing 
the  initial  medical  certification  under 
current  §  825.306(b)(4)(ii)  does  not 
preclude  employers  from  requiring 
workers  to  visit  a  health  care  provider 
to  obtain  a  fitness-for-duty  certification 
under  current  §  825.310(c),  even  if  the 
fitness-for-duty  certification  need  only 
be  a  simple  statement  of  an  employee’s 
ability  to  return  to  work  (as  long  as 
employers  have  complied  with  all  of  the 
requirements  in  current  §825.310). 
Therefore,  the  Department  has 
determined  that  §  825.312(b)  will 
impose  no  additional  costs  on  workers 
aside  from  those  identified  below. 

The  Department  estimates  that  the 
additional  information  needed  for  a 
fitness-for-duty  certification  will  result 
in  an  estimated  $4.7  million  in 
additional  costs  to  health  care  providers 
to  review  the  employee’s  essential  job 
functions  and  provide  the  additional 
information.  The  Department  believes 
that  although  these  costs  would  likely 
be  passed  on  to  employees,  workers’ 
health  insurance  may  pay  for  some  of 
these  added  costs. 

Proposed  §825. 310(g)  (§  825.312(f)  in 
the  final  rule)  permits  an  employer  to 
require  an  employee  to  furnish  a  fitness- 
for-duty  certification  every  30  days  if  an 
employee  has  used  intermittent  leave 
during  that  period  and  reasonable  safety 
concerns  exist.  Based  on  the  costs  of 
additional  fitness-for-duty  certifications 
that  would  be  required  under  this 
provision,  the  PRIA  e.stimated  about 
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$6.6  million  per  year  in  additional  costs 
to  workers.  Id.  at  7952. 

Several  employees  and  employee 
groups  commented  on  the  costs  this 
change  would  impose  on  workers.  For 
example,  the  Coalition  of  Labor  Union 
Women  stated  that  “employees  will  be 
burdened  with  the  financial  costs  of 
these  added  examinations  which  will 
increase  the  risk  that  they  will  forego 
FMLA  leave  or  be  denied  it  unfairly.” 
The  National  Employment  Lawyers 
Association,  Massachusetts  Chapter 
stated  “it  could  be  unduly  burdensome 
for  employees  who  are  using 
intermittent  leave  because  of  a  chronic 
condition  to  have  to  get  recertified  every 
30  days.  In  some  instances,  such  a 
person  may  not  even  need  FMLA  leave 
more  than  once  in  a  30-day  period.  To 
require  the  employee  to  get  re-certified 
that  often  could  require  him  or  her  to  be 
recertified  every  time  he  or  she  takes 
FMLA  leave*  *  *  .”  The  AFL-CIO 
stated  that  the  “requirement  is 
unworkable  because  employees 
generally  take  intermittent  leave  in 
periods  that  last  for  no  more  than  a  few 
days  (and  may  even  last  for  less  than  a 
full  day).  It  is  highly  unlikely  that  an 
employee  will  be  able  to  obtain  a 
fitness-for-duty  certification  from  the 
health  care  provider  without  giving 
more  advance  notice  *.  *•  *  failure  to 
obtain  a  certification  as  soon  as  the 
employee  is  able  to  return  to  work  will 
only  prolong  the  employee’s  unpaid 
absence.” 

Based  upon  these  comments  and 
those  of  individual  workers,  particularly 
members  of  the  APWU,  the  Department 
has  revised  its  methodology  to  include 
an  estimate  for  lost  income  or  paid  leave 
resulting  from  the  potential  delay  in 
workers’  return  to  duty  while  they 
obtain  the  required  fitness-for-duty 
certifications. 

As  was  the  case  in  the  PRIA,  since  a 
fitness-for-duty  certification  can  only  be 
required  when  a  reasonable  safety 
concerns  exists,  the  Department 
anticipates  that  this  revision  is  likely  to 
impact  very  few  workers.  For  the  final 
rule,  the  Department  developed  this 
estimate  based  upon  an  approach  used 
in  the  PRIA.  Id.  at  7952.  According  to 
the  2000  Westat  Report,  52.4  percent  of 
workers  take  leave  for  their  own  serious 
health  condition.  Id.  Therefore,  about 
3.7  million  (i.e.,  52.4%  of  7  million)  take 
FMLA  leave  for  their  own  serious  health 
conditioii.  The  2000  Westat  Report  also 
found  that  23.9  percent  of  workers  took 
it  intermittently, suggesting  that  about 
880,000  workers  (i.e.,  23.9%  of  3.7 


^®The  2000  Weiftat  Report.  Table  2.3.  p.  2-5;  and 
those  that  answered  yes  to  Question  A5B  of 
Westafs  employee  questionnaire. 


million)  take  intermittent  FMLA  leave' 
for  their  own  serious  health  conditions. 

In  the  PRIA,  the  Department  assumed 
that  five  percent  of  these  leave-takers,  or 
44,000  workers,  will  be  required  to  have 
a  fitness-for-duty  certification  where 
reasonable  safety  concerns  exist. 
Although  the  Department  received 
many  comments  on  how  burdensome 
the  proposed  revision  would  be  on 
workers  and  the  impact  that  it  might 
have,  none  of  the  comments  provided 
any  data  or  evidence  to  suggest  that  the 
Department’s  five  percent  assumption 
was  incorrect.  As  discussed  in  the 
preamble,  the  Department  intends  for 
the  term  “reasonable  safety  concerns”  to 
be  a  high  standard.  The  determination 
that  there  are  reasonable  safety  concerns 
must  rely  on  objective  factual  evidence, 
not  subjective  perceptions.  Although 
this  new  regulation  may  impose 
additional  costs  on  some  employees,  the 
Department  continues  to  believe  that  at 
most  five  percent  of  these  leave-takers, 
or  44,000  workers,  will  be  required  to 
provide  fitness-for-dutv  certifications 
under  §825. 312(f)  (i.e.',  5.0%  of 
880,000). 

As  in  the  PRIA  (see  id.),  the 
Department  assumes  that  on  average 
these  workers  will  be  required  to 
provide  three  fitness-for-duty 
certifications  for  the  intermittent  leave 
they  take  at  an  average  of  $50  cost  per 
certification.  Thus  the  132,000 
additional  certifications  (i.e.,  3 
certifications  per  worker  x  44,000 
workers)  will  cost  workers  about  $6.6 
million  per  year. 

In  addition,  since  these  workers  may 
not  be  allowed  to  return  to  work  until 
they  obtain  a  fitness-for-duty 
certification,  these  workers  may  remain 
on  paid  or  unpaid  leave.  As  noted  by 
the  AFL-CIO,  for  workers  with  chronic 
conditions  taking  intermittent  FMLA 
leave,  the  inability  to  obtain  a 
certification  as  soon  as  the  employee  is 
able  to  return  to  work  will  prolong  the 
employee’s  paid  or  unpaid  absence. 
However,  some  of  these  workers  will  be 
able  to  obtain  the  fitness-for-duty 
certifications  without  any  loss  of 
income  because  they  will  be  able  to 
obtain  the  required  certification  before 
they  are  ready  to  return  to  work. 3® 
Therefore,  the  Department  assumes  that 
each  of  the  three  fitness-for-duty 
certifications  will  on  average  result  in 
the  loss  of  one-half  of  an  8-hour  work 
day.  Based  upon  a  fully  loaded  average 
hourly  rate  for  production  and 
nonsupervisory  workers  on  private 


■*®For  example,  some  workers  will  be  able  to  visit 
their  health  care  provider  during  the  period  that 
they  are  on  FMLA  leave  .solely  to  obtain  the 
required  fitness-for-duty  certification. 


nonfarm  payrolls  of  $24.60  (id.  at  7950), 
the  Department  estimates  that  the  “cost” 
for  workers  of  the  paid  or  unpaid  leave 
associated  with  each  certification  will  - 
be  on  average  about  $100.  Therefore,  the 
“cost”  of  the  unpaid  or  paid  leave  will 
be  about  $13.2  million  per  year  (i.e., 
$100  per  certification  times  132,000 
certifications). 

Although  the  Department  recognizes 
that  this  provision  will  impose  a  direct 
cost  on  workers  who  do  not  have  health 
insurance  or  have  a  high  deductible,  the 
Department  expects  a  large  portion  of 
this  cost  is  likely  to  be  paid  by  the 
employee’s  health  insurance,  some  of  . 
which  is  financed  by  employers.  As 
noted  in  the  PRIA,  according  to  the 
Bureau  of  Labor  Statistics,  2007 
National  Compensation  Survey,  90 
percent  of  establishments  with  50  or 
more  employees  offer  health  care 
benefits,  and  81  percent  of  workers  in 
those  establishments  have  access  to 
those  health  care  benefits.  Further, 
employers  with  50  or  more  employees 
paid  for  81  percent  of  health  insurance 
premiums  for  single  coverage,  and  73 
percent  for  family  coverage.  Id.  at  7952- 
53. 

Thus  the  Department  estimates  that 
the  revision  to  §  825.312(f)  will  result  in 
annual  costs  of  about  $19.8  million  to 
workers  (j.e.,  $6.6  million  for  additional 
visits  to  the  health  care  providers  plus 
$13.2  million  in  lost  income  or  paid 
leave). 

The  Department  used  the  same 
approach  as  in  the  PRIA  to  estimate  the 
impact  of  these  additional  certifications 
on  employers.  Id.  Based  upon  the 
assessment  that  it  would  take  an 
additional  30  minutes  of  a 
“compensation  and  benefits 
specialist’s”  time  at  a  cost  of  $36.51  per 
hour  to  request  and  process  each 
certification,  the  132,000  fitness-for- 
duty  certifications  will  result  in  about 
$2.4  million  in  additional  costs  for 
employers. 

Although  the  net  impact  of  the 
revisions  to  §  825.312  will  be  a  cost  of 
about  $2.4  million  for  employers  and 
$19.8  million  for  employees 
(§  825.312(f)),  the  changes  in  §  825.312 
will  increase  workplace  safety  by 
making  sure  that  workers  are  healthy 
enough  to  return  to  work  and  do  not 
pose  a  health  or  safety  risk  to 
themselves  or  others.  Although  many 
employers  and  employer  organizations 
recognize  that  this  provision  will 
impose  some  additional  cost  on  the 
workplace,  they  generally  believe  that 
the  safety  considerations  outweigh  the 
cost.  However,  data  limitations  inhibit 
the  Department  from  quantifying  the 
health  and  safety  benefits  of  this 
provision  for  workers  and  employers. 
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Failure  To  Provide  Medical  Certification 
(§825.313) 

Current  §  825.311,  renumbered  as 
§  825.313  in  the  final  rule,  provides  that 
if  an  employee  fails  to  provide  medical 
certification  in  a  timely  manner,  the 
employer  may  “delay”  the  taking  of 
FMLA  leave  until  it  has  been  provided. 
The  Department  proposed  and  adopted 
a  clarification  that  would  permit 
employers  to  “deny”  FMLA  leave  until 
the  medical  certification  is  provided 
and  added  §825.31 1(c)  (renumbered 
§  825.313(c)  in  the  final  rule)  which 
addressed  the  consequences  to 
employees  for  failing  to  provide  timely 
recertification.  As  discussed  in  the 
NPRM  [id.  at  7922)  and  in  this 
preamble,  these  are  not  substantive 
changes  to  the  current  rule,  but 
clarifications  intended  to  ensure  that 
both  employees  and  employers 
understand  the  potential  impact  of  a 
failure  to  provide  certification  in  a 
timely  manner.  Although  the 
Department  received  several  comments 
on  this  clarification,  as  noted  in  the 
preamble  discussion  above,  none  of  the 
comments  disputed  the  Department’s 
assessment.  Therefore,  the  Department 
concludes  that  very  few,  if  any,  workers 
or  employers  will  be  impacted  by  this 
clarification. 

Enforcement  Mechanisms  (§§  825.400- 
825.404} 

Only  minor  editorial  changes  were 
proposed  to  the  enforcement 
mechanisms  in  §§825.400-825.404.  The 
final  rule  adopts  these  changes.  In 
addition,  the  final  rule  makes  a 
conforming  revision  to  §  825.400(c)  to 
add  that  employees  taking  FMLA  leave 
for  the  new  military  family  leave 
entitlements  under  §§825.126  and 
825.127  are  entitled  to  actual  monetary 
losses  sustained  as  a  direct  result  of  an 
employer’s  violation  of  one  or  more  of 
the  provisions  of  the  FMLA.  The 
Department  concludes  that  these 
changes  will  have  no  quantifiable 
impacts. 

Recordkeeping  (§  825.500) 

Current  §  825.500  deals  with  the 
recordkeeping  requirements.  In  addition 
to  minor  editorial  changes,  the 
Department  proposed  and  adopted  a 
revision  to  §  825.500(c)(4)  to  include  the 
eligibility  notice  in  §  825.300(b).  The 
final  rule  also  clarifies  that  employers 
must  maintain  copies  of  all  written 
notices  given  to  employees.  These 
changes  should  have  very  little  impact 
on  either  workers  or  employers. 


.Available  on  the  Internet  at:  http:// 
mi'tv.whitehouse.gov/omh/circulars/a004/a-4.html. 


Special  Rules  Applicable  to  Employees 
of  Schools  (§§825.600-825.604) 

Only  changes  to  the  titles  and  other 
minor  editorial  changes  were  proposed 
to  the  special  rules  for  schools  in 
§§  825.600-825.604.  The  final  rule 
adopts  these  changes,  which  should 
have  very  little  impact  on  either  workers 
or  employers. 

In  addition,  the  final  rule  makes 
conforming  revisions  to  §§  825.601  and 
825.602  so  that  the  special  rules  are 
applicable  when  an  eligible 
instructional  employee  takes  leave  to 
care  for  a  covered  servicemember  under 
§  825.127,  as  is  specified  by  the  statute. 
Since  the  eligible  instructional 
employees  have  been  taking  FMLA 
leave  under  the  special  rules  for  more 
than  a  decade,  these  changes  should 
have  very  little  impact  on  either  workers 
or  employers. 

Effect  of  Other  Laws,  Employer 
Practices,  and  Collective  Rargaining 
Agreements  on  Employee  Rights  Under 
FMLA  (§§825.700  Through  825.702) 

The  Department  proposed  and 
adopted  several  revisions  to  §  825.700 
because  they  either  dealt  with  the  initial 
applicability  of  the  standard  or  because 
they  were  invalidated  by  Ragsdale. 

Since  these  provisions  have  no  effect, 
their  deletion  will  have  no  economic 
impact  on  either  workers  or  employers. 

In  the  final  rule,  the  Department  also 
deleted  tw'o  examples  in  §  825.701(a) 
regarding  the  interaction  of  the  FMLA 
and  state  law  because  the  examples  may 
be  incorrectly  read  to  suggest  that  the 
Department  is  assuming  responsibility 
for  the  administration  or  enforcement  of 
state  or  local  laws.  Since  the 
Department  only  administers  and 
enforces  the  FMLA  and  not  state  or  local 
laws,  this  deletion  will  have  no  impact 
on  either  workers  or  employers,  except 
to  avoid  potential  misunderstandings 
regarding  the  Department’s  enforcement 
role  under  the  FMLA. 

The  Department  proposed  and 
adopted  the  addition  of  a  new  paragraph 
to  §825.702  (the  interaction  with  federal 
and  state  anti-discrimination  laws)  to 
clarify  the  interaction  between  the 
FMLA  and  USERRA.  Since  this  addition 
is  not  an  expansion  of  FMLA  rights 
through  regulation  but  merely  an 
instruction  of  how’  USERRA  affects  the 
rights  of  uniformed  servicemembers  to 
FMLA  leave,  it  will  have  little  impact 
on  either  workers  or  employers,  except 
to  avoid  potential  misunderstandings. 

Similarly,  the  Department  proposed 
and  has  adopted  with  modifications 
clarifications  to  the  interaction  between 


the  FMLA  and  the  ADA.  This  also  is  not 
an  expansion  of  FMLA  rights  through 
regulation  but  merely  interpretive 
guidance  that  will  have  little  impact  on 
either  workers  or  employers,  except  to 
avoid  potential  misunderstandings, 

Definitions  (§  825.800) 

The  Department  proposed  and 
adopted  changes  and  clarifications  to 
several  terms  in  §825.800  including 
“continuing  treatment,”  “eligible 
employee,”  “employee,”  “health  care 
provider,”  “serious  health  condition,” 
“parent”  and  “son  or  daughter.”  In 
addition,  due  to  the  implementation  of 
the  NDAA  prqvisions  for  military  leave, 
the  final  rule  makes  other  changes  in  the 
proposed  definitions  of  the  terms 
“continuing  treatment”  and  “.serious 
health  condition”  and  adds  new 
definitions  for  the  terms  “active  duty  or 
call  to  active  duty  status,”  “contingency 
operation,”  “covered  military  member,” 
“covered  servicemembers,”  “parent  of  a 
covered  servicemember,”  “outpatient 
status,”  “son  or  daughter  on  active  duty 
or  call  to  active  duty,”  “serious  injury 
or  illness”  in  the  case  of  a  member  of 
the  Armed  Forces,  “son  or  daughter  of 
a  covered  servicemember”  and  “next  of 
kin  of  a  covered  servicemember.”  The 
change  or  addition  of  these  definitions 
will  have  little  impact  on  either  workers 
or  employers,  except  to  avoid  potential 
misunderstandings. 

Summary  of  Impacts 

The  Department  estimates  that  the 
revisions  will  result  in  a  total  first  year 
net  costs  of  $327.7  million  and  annual 
reoccurring  costs  of  $244.4  million  for 
both  workers  and  employers.  Based 
upon  a  five  year  pay-off  period  and  a 
real  interest  rate  of  3.0  percent  (OMB 
Circular  A-4),3^  total  annualized  costs 
for  the  revisions  for  both  workers  and 
employers  is  $262.6  million.  Based 
upon  a  five  year  pay-off  period  and  a 
real  interest  rate  of  7.0  percent,  total 
annualized  costs  for  the  revisions  for 
both  workers  and  employers  is  $264.7 
million.  For  employers,  the  largest  cost 
is  the  $257.3  million  in  recurring  costs 
related  to  the  new  military  leave 
provisions  (§§  825.126  and  825.127).  For 
workers,  the  largest  cost  is  the  $19.8 
million  in  recurring  costs  associated 
with  the  additional  fitness-for-duty 
certifications  that  may  be  required  if  a 
worker  has  used  intermittent  leave  and 
a  reasonable  safety  concern  exists 
(§825.312(0). 

Table  3  presents  a  summary  of  the 
impacts  discussed  above. 
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Table  3— Summary  of  the  Impacts  of  the  Revisions  to  the  FMLA  Regulations 

Cost  to  1 

Cost  to 

Provision 

employers 

employees 

(Smillions)  i 

(Smillions) 

First  Year  Costs . 

$83.3  i 

$0.0 

§825.126  . 

200.8  ! 

0.0 

§825.127  . 

56.5  ! 

0.0 

§825.205  . ;; . 

-9.6  ; 

9.6 

§  825.300(a)  . 

2.8  1 

0.0 

§  825.300(b)  . 

-10.1  1 

0.0 

§  825.300(c)  . 

1.7  1 

0.0 

§  825.300(d)  . : . 

69.4 

0.0 

§§825.302-304  . 

-40.6 

0.0 

§§825.305-.307  . ; . 

-64.8 

0.0 

§825.309  . 

1.3 

!  0.0 

§825.310  . 

0.5 

:  0.0 

§825.  312(b)  . 

0.0 

4.7 

§825.312(0  . 

2.4 

19.8 

Total  First  Year  Costs  . 

293.6 

34.1 

Total  Reoccurring  Costs . 

210.3 

34.1 

Source:  U.S.  Department  of  Labor. 


Chapter  4:  Feasibility  of  the  Revised 
Regulation 

This  chapter  discusses  the  feasibility 
of  paying  for  the  estimated  $264.7 
million  in  total  annualized  costs 
associated  with  the  revisions  based 
upon  a  7.0  percent  discount  rate. 

The  annualized  costs  for  employers  is 
$230.6  million,  or  about  $2.41  for  each 
of  the  95.8  million  workers  employed  at 
establishments  covered  by  Title  I  of  the 
FMLA;  and  about  $2.99  for  each  of  the 
77.1  million  workers  eligible  to  take 
FMLA  leave;  and  about  $32.48  for  each 
of  the  7.1  million  workers  who  will  take 
FMLA  leave.^**  The  $230.6  million  in 
costs  also  represents  less  than  0.006 
percent  of  the  estimated  $3.7  trillion  in 
payroll  costs  for  the  establishments 
covered  by  Title  I  of  the  FMLA 
(CONSAD).  Therefore,  the  Department 
has  determined  that  the  costs  of  the 
final  rule  do  not  represent  a  significant 
economic  impact  for  most 
establishments  covered  by  Title  I  of  the 
FMLA. 

While  it  is  certainly  possible  that 
some  establishments  may  have  several 
employees  who  take  military  leave 
under  new  §§  825.126  and  825.127,  the 
as.sociated  $1,825  cost  for  each 
employee  taking  exigency  leave  under 
§  825.126  and  $1,940  for  each  employee 
taking  military  caregiver  leave  under 
§  825.127  should  not  have  a  significant 
impact  on  otherwise  financially  healthy 
establishments.  Based  upon  a  fully 
loaded  average  hourly  rate  for 
production  and  nonsupervisory  workers 


As  noted  above,  7.0  million  workers  took 
FMLA  leaves,  and  the  Department  e.stimates  that 
139.000  additional  workers  will  take  FMLA  leave 
under  the  military  leave  provisions  of  the  NDA,\. 
for  a  total  of  7.1  million. 


on  private  nonfarm  payrolls  of  $24.60 
(73  FR  at  7950),  and  the  assumption  of 
an  average  2,000  hour  working  year  (i.e., 
8  hours  per  day  x  5  days  per  week  x  50 
weeks  per  year),  $1,940  would  represent 
an  increase  of  about  4  percent  in  the 
average  annual  cost  of  $49,500  for  such 
employees. 

The  annualized  costs  for  workers  is 
$34.1  million,  or  about  $0.36  for  each  of 
the  95.8  million  workers  employed  at 
establishments  covered  by  Title  I  of  the 
FMLA:  and  about  $0.44  for  each  of  the 
77.1  million  workers  eligible  to  take 
FMLA  leave:  and  about  $4.80  for  each 
of  the  7.1  million  workers  who  will  take 
FMLA  leave.  Therefore,  the  Department 
has  determined  that  the  costs  of  the 
final  rule  do  not  represent  a  significant 
economic  impact  of  for  most  workers 
who  take  leave  under  Title  I  of  the 
FMLA. 

However,  it  is  possible  that  some  of 
the  44,000  workers  who  will  need 
additional  fitness-for-duty  certifications 
under  §  825.312(f)  will  incur  significant 
impacts.  Although  the  estimated  $150  in 
lost  wages  plus  health  care  provider 
office  visits  charges  represents  about 
0.04  percent  of  the  average  annual 
$35,000  earnings  of  such  employees, 
these  employees  may  be  required  to 
obtain  several  fitness-for-duty 
certifications.  At  the  extreme,  if  some 
employees  without  health  insurance 
w'ere  required  to  obtain  a  fitness-for- 
duty  certification  each  month,  $1,800 
(i.e.,  $150  X  12)  would  represent  over  5 
percent  of  the  average  annual  $35,000 
earnings  of  such  employees.  In  this 
example,  these  workers  could  be 
motivated  to  work  with  their  employers 
to  transfer  to  alternative  positions  that 


did  not  involve  “reasonable  safety 
concerns.” 

However,  the  Department  expects  a 
large  portion  of  this  cost  is  likely  to  be 
paid  by  the  employee’s  health 
insurance,  some  of  which  is  financed  by 
employers.  As  noted  in  the  PRIA, 
according  to  the  Bureau  of  Labor 
Statistics,  2007  National  Compensation 
Survey,  90  percent  of  establishments 
with  50  or  more  employees  offer  health 
care  benefits,  and  81  percent  of  workers 
in  those  establishments  have  access  to 
those  health  care  benefits.  Further, 
employers  with  50  or  more  employees 
paid  for  81  percent  of  health  insurance 
premiums  for  single  coverage,  and  73 
percent  for  familv  coverage.  Id.  at  7952- 
53. 

Chapter  5:  Benefits  Not  Quantified 

The  Department  anticipates  that 
substantial  but  unquantifiable  benefits 
will  accrue  from  the  proposed  revisions 
to  the  FMLA  regulations.  First, 
associated  with  the  addition  of  the 
provisions  for  military  leave,  the 
families  of  servicemembers  will  no 
longer  have  to  worry  about  losing  their 
jobs  or  health  insurance  due  to  absences 
to  care  for  a  covered  seriously  injured  or 
ill  servicemember  or  due  to  a  qualifying 
exigency  resulting  from  active  duty  or 
call  to  active  duty  in  support  of  a 
contingency  operation.  Second,  the 
clarifications  to  the  regulations  and  the 
revisions  to  improve  the 
communications  between  employers 
and  employees  should  reduce  the 
uncertainty  and  the  w'orries  about 
FMLA  leave.  Third,  the  revisions  should 
reduce  the  costs  of  unforeseeable 
intermittent  FMLA  leave  in  high- 
impact,  time-sensitive  operations.  And, 
finally,  the  revisions  related  to  fitness- 
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for-duty  certifications  should  reduce 
presenteeism.  Each  of  these  benefits  is 
discussed  qualitatively  below. 

The  Benefits  of  Military  Leave 

According  to  the  comments  submitted 
by  several  members  of  Congress  “[t]hese 
new  provisions,  which  constitute  the 
first  expansion  of  the  FMLA  since  its 
enactment  15  years  ago,  are  designed  to 
make  it  easier  for  workers  with  family 
in  military  service  to  balance  their  work 
and  family  lives  during  these 
particularly  demanding  times  without 
the  fear  of  losing  their  jobs  *  *  *  ”  The 
inclusion  of  military  leave  provisions  in 
the  FMLA  was  overwhelmingly 
supported  by  employers  and  employees, 
as  well  as  both  their  representatives. 

•  National  Partnership  for  Women  & 
Families/National  Military  Family 
Association  stated  “[w]e  strongly 
support  the  expansion  of  the  FMLA  and 
the  use  of  FMLA  leave  by  military 
families,  and  we  believe  that  the  leave 
provided  by  the  expansion  of  the  FMLA 
will  be  of  great  assistance  to  military 
families  *  *  *  we  urge  the  Department 
to  create  regulations  that  are  fair  to 
employees  and  recognize  and  honor  the 
sacrifice  made  by  military 
servicemembers  and  their  families 

*  *  *  The  expansion  of  FMLA  leave  for 
military  families  enjoys  bipartisan 
support,  and  the  regulations  for  this 
leave  should  not  be  controversial.” 

•  The  National  Postal  Mail  Handlers 
Union  “urges  the  Department  to  act 
promptly  in  issuing  regulations  to 
implement  the  newly  enacted 
provisions  allowing  employees  that 
have  family  members  serving  .our  nation 
to  take  time  off  in  order  to  handle  issues 
arising  out  of  their  family  members’ 
military  service.” 

•  The  National  Military  Family 
Association  “strongly  urges  the  DOL  to 
issue  the  regulations  for  the  military 
expansions  of  the  FMLA  *  *  *  We  have 
heard  from  military  families  frustrated 
that  they  could  not  access  leave — 
military  families  need  access  to  the 
FMLA  leave  now.” 

•  The  Southern  Company  Entities 
“strongly  support  the  legislative  intent 
and  effort  of  expanding  the  FMLA  to 
cover  certain  events  and  aspects  of 
military  service  of  employees  and  their 
family  members.  We  understand  and 
agree  with  the  need  for  employees  to  be 
absent  from  work  in  certain  situations 
related  to  military  service  or  in 
situations  where  they  are  needed  to 
assist  family  members  recovering  from 
injuries  sustained  in  their  military 
service.” 

•  The  National  Business  Group  on 
Health  stated  “[ejmployers  recognize 


the  importance  of  added  flexibility  and 
the  need  to  support  military  families.” 

•  “The  NAM  and  our  member 
companies  are  very  supportive  of  the 
many  men  and  women  who  serve  in  the 
Armed  Forces,  including  the  Reserves 
and  the  National  Guard.  Similarly,  we 
understand  the  need  for  employees 
whose  family  members  have  been  called 
to  active  duty  to  take  time  off  from  work 
in  order  to  handle  critical  and  pressing 
matters  resulting  from  the 
servicemember’s  absence.  We  also 
understand  employees’  needs  to  care  for 
a  loved  one  injured  during  their  service 
in  the  military.  The  NAM  hopes  that 
any  new  military  FMLA  regulations  will 
recognize  the  current  supportive 
environment  in  the  workplace  related  to 
military  service  *  *  *  ” 

•  Waushara  County  (WI)  stated  “[w]e 
have  many  guard  (spouse)  employees 
that  are  being  called  to  active  duty  and 
the  impact  may  be  extensive.  Specifics 
on  how  and  when  this  leave  is 
applicable  will  help  to  alleviate 
problems  in  the  administration  of  the 
Act.” 

•  Many  of  the  write-in  campaigns  for 
the  NPRM  voiced  support  for  military 
leave.  For  example,  many  SHRM 
members  stated  “I  support  the 
legislative  intent  of  expanding  the 
FMLA  to  cover  these  qualifying  events” 
and  numerous  individual  workers  stated 
“I  do  support  the  provisions  dealing 
with  ‘light  duty’  and  military  family 
leave  *  * 

These  provisions  should  not  only 
make  it  easier  for  workers  with  family 
in  military  service  to  balance  their  work 
and  family  lives  without  fear  of  losing 
their  jobs  but  the  knowledge  that  their 
family  members  have  such  leave 
available  should  also  mitigate  some  of 
the  burdens  felt  by  servicemembers 
faced  with  serious  illness  or  injury  or 
deployment  in  support  of  contingency 
operations. 

The  Benefits  From  the  Clarifications  to 
the  Regulations  and  the  Revisions  To 
Improve  Communications 

Many  of  the  revisions  were  designed 
to  clarify  the  requirements  that  the 
FMLA  imposes  on  both  employees  and 
employers,  and  to  improve  the 
communication  between  the  parties.  As 
was  noted  in  the  Report  on  the  RFI  (72 
FR  at  35556-60  (June  28,  2007)),  the 
knowledge  that  employees  can  take 
FMLA  leave  without  fear  of  losing  their 
jobs  or  health  insurance  has  been 
critical  in  getting  them  through  difficult 
times.  “[I]t  is  easy  to  lose  perspective 
about  the  overall  value  of  the  workplace 
protections  provided  by  the  Act.  That 
value  is  best  shown  in  the  comments 
submitted  by  individual  employees  and, 


in  some  instances  their  employers  or 
representatives.”  Id. 

Employees  will  benefit  from  better 
communications  resulting  from  the 
changes  because  it  allows  them  to  better 
understand  their  rights  and 
responsibilities  under  the  FMLA. 

•  “As  a  cancer  survivor  myself,  I 
cannot  imagine  how  much  more 
difficult  those  days  of  treatments  and 
frequent  doctor  appointments  would’ve 
been  without  FMLA.”  Id. 

•  “I  was  out  of  work  for  a  short 
period  of  time  due  to  a  serious  medical 
condition  that  was  treatable.  FMLA 
gives  the  employee  the  ability  to  tend  to 
these  concerns  with  their  full  attention, 
to  recuperate  without  sacrificing  their 
career  [or]  their  livelihood.”  Id. 

•  “FMLA  saved  my  job  and  I  also 
believe  saved  my  life,  and  to  this  day 
gives  me  a  sense  of  security  against  any 
discipline  or  termination  based  on  my 
legitimate  medical  needs.”  Id. 

•  “Knowing  that  I  was  protected 
meant  I  didn’t  have  to  choose  between 
my  Father’s  health  and  my  job.”  Id. 

•  “A  Cingular  employee  with  a  good 
work  record  has  Lupus  which  causes 
periodic  flare-ups  that  prevent  her  from 
working  and  require  weekly  therapy  and 
regular  doctor  visits.  FMLA  has  allowed 
her  to  remain  stress-free  *  *  *  because 
she  does  not  need  to  worry  about  losing 
her  job.”  Id. 

•  “[Ajn  employee  said  she  was  ‘[s]o 
thankful  when  my  employer  informed 
me  of  this  law  because  it  gave  my  mom 
peace  of  mind  knowing  that  I  would  be 
available  for  her  when  she  needed  me.’  ” 
Id. 

•  “I  was  secure  in  the  knowledge  that 
I  could  come  right  back  to  my  job,  and 

I  developed  a  keen  sense  of  loyalty  to 
my  employer  which  has  more  than  once 
prevented  me  from  looking  for  work 
elsewhere.”  (72  FR  35559). 

“The  Department  received  many 
comments  [to  the  RFI]  emphasizing  the 
positive  impact  the  FMLA  has  on 
employee  morale  and  how  it  increases 
worker  retention  and  lowers  turnover 
costs.  By  reducing  employee  turnover, 
some  commenters  argued  that  the  FMLA 
reduces  employer  costs.”  Id.  at  35629. 

Employers  will  also  benefit  from 
better  communications  resulting  from 
the  changes  to  §§825.302—825.304 
because  they  will  allow  employers  to 
staff  their  operations  more  efficiently 
and  thereby  reduce  costs. 

•  Southwest  Airways  noted  in 
comments  to  the  RFI  that  the 
Department’s  current  “informal  two-day 
notice  practice  is  an  arbitrary  standard 
that  fails  to  recognize  an  employer’s 
legitimate  operational  need  for  timely 
notice  and  that  contradicts  with  an 
employee’s  statutory  duty  to  provide 
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such  notice  as  is  practicable.”  Id.  at 
35576. 

•  NAM  stated  “[a]s  currently 
interpreted  by  DOL,  the  FMLA  has 
become  the  single  largest  source  of 
uncontrolled  absences  and,  thus,  the 
single  largest  source  of  all  the  costs 
those  absences  create:  Missed  deadlines, 
late  shipments,  lost  business,  temporary 
help,  and  over- worked  staff.”  Id. 

•  The  Chamber  stated  in  its 
comments  to  the  NPRM  that  the  “[l]ack 
of  advance  notice  for  unscheduled 
absences  is  one  of  the  biggest 
disruptions  employers  point  to  as  an 
unintended  consequence  of  the  current 
regulations.” 

•  The  University  of  Minnesota  noted 
“[djealing  with  such  situations  is 
extremely  difficult.  Supervisors  do  not 
know  if  the  employee  will  come  in  to 
work  on  any  given  day.  They  do  not 
know  if  the  employee  will  work  an 
entire  shift.  Employees  will  simply 
notify  their  supervisors,  in  many  cases 
after  the  fact,  that  they  have  experienced 
symptoms  and  cannot  come  in  to  work, 
or  must  leave  work  early.  A  comment  by 
a  supervisor  regarding  a  performance 
issue  may  result  in  the  employee 
excusing  himself/herself  for  the  rest  of 
the  day.  Without  proper  notice,  a 
supervisor  cannot  make  plans  for  a 
replacement  *  *  *  Nonetheless,  the 
current  statutory  and  regulatory 
provisions  provide  employers  with  few 
options.”  72  FR  at  35579. 

•  SHRM  also  noted  in  their  comments 
to  the  NPRM  that  the  need  for  standard 
call-in  procedures  because  without 
them  “employers  do  not  have  enough 
time  to  adequately  staff  for  the 
employee  absences  and  still  run  their 
operations  if  the  co-worker  is  allowed  to 
depart  from  work.  In  other  cases,  the  co¬ 
worker  must  bear  the  burden  of 
performing  their  own  job  and  that  of  the 
employee  on  FMLA  leave  because  of  the 
lack  of  notice  provided.” 

The  Benefits  in  the  High-Impact,  Time- 
Sensitive  Operations 

As  the  Department  noted  in  the  PRIA, 
the  lack  of  employee  notice  is  especially 
difficult  for  employers  with  time- 
sensitive  operations. 

“Comments  in  response  to  the  RFI 
indicate  that  firms  in  industries  with 
time-sensitive  operations  incur  greater 
costs  than  the  typical  establishments. 
These  vulnerable  industries  include 
manufacturing,  health  care, 
transportation,  public  safety,  and 
communications  *  *  *  a  high-impact 
employee  can  have  a  more  costly  effect 
in  highly  time-sensitive  industries  than 
others.  Examples  provided  in  response 
to  the  RFI  indicate  that  if  an  employer 
is  unable  to  plan  for  the  absence  of  a 


high-impact  employee  in  one  of  these 
industries  because  of  late  notification, 
the  following  disruptive  events  can 
occur: 

•  Manufacturing  assembly  lines  may 
be  interrupted  if  there  is  not  a  stand-by 
employee  to  take  the  absent  employee’s 
place. 

•  Passengers  are  delayed  and 
productivity  losses  increase  if  an  airline 
pilot,  flight  attendant,  bus  driver,  or 
train  engineer  does  not  show  up  for 
work  at  their  expected  time. 

•  Adequate  public  safety  may  not  be 
provided  when  police  officers, 
emergency  dispatch  workers,  fire 
fighters,  and  paramedic  shifts  are  not 
fully  covered  because  of  inadequate 
notice  *  *  *. 

•  *  *  some  employers  find  they  have 
to  over  staff  on  a  continuing  basis  just 
to  make  sure  they  have  sufficient 
coverage  on  any  particular  day  (such  as 
hourly  positions  in  manufacturing, 
public  transportation,  customer  service, 
health  care,  call  centers,  and  other 
establishments  that  operate  on  a  24/7 
basis).  Some  employers  require  their 
employees  to  work  overtime  to  cover  the 
absent  employee’s  work.  Both  of  these 
options  result  in  additional  costs  *  *  * 
However,  to  the  extent  the  proposed 
rule  reduces  the  cost  of  uncertainty  in 
staffing,  time-sensitive  operations  are 
likely  to  see  larger  productivity  benefits 
than  other  industries.”  73  FR  at  7953- 
54. 

The  Benefits  of  Reduced  Presenteeism 

Revisions  to  the  fitness-for-duty 
requirements  should  help  employers 
address  the  growing  problem  of 
presenteeism.  According  to  a  survey 
conducted  by  Harris  Interactive  for  CCH 
“[t]he  problem  of  presenteeism — when 
employees  come  to  work  even  though 
they  are  ill  and  pose  problems  of 
contagion  and  lower  productivity — is  an 
emerging  area  of  concern  for 
organizations.  Nearly  half  (48  percent) 
of  employers  surveyed  reported  that 
presenteeism  is  a  problem  in  their 
organizations,  up  over  20  percent  from 
the  39  percent  who  saw  it  as  a  problem 
last  year  *  *  *  While  the  direct  hit  to  , 
the  bottom  line  isn’t  immediately 
evident  with  presenteeism,  the  hidden, 
indirect  costs  are  very  high  *  *  *  When 
someone  doesn’t  feel  well,  they  are 
simply  not  as  productive,  nor  is  the 
quality  of  their  work  as  high  *  *  * 

Then,  there  is  the  added  problem  of 
spreading  illnesses  to  other  employees 
who  in  turn  either  call  in  sick,  or  come 
in  sick  *  *  *.”39 


http://www.cch.cotn/Press/news/2005/ 

20051012lh.asp. 


Presenteeism  was  discussed  in  the 
Report  on  the  RFI.  “According  to  the 
Center  for  Worklife  Law,  ‘The  cost  of 
lost  productivity  due  to  presenteeism  is 
significantly  greater  than  the  cost  of  lost 
productivity  due  to  absenteeism.  The 
total  annual  cost  of  lost  productivity  is 
$250  billion.  Presenteeism  accounts  for 
$180  billion  or  72%  of  that  total  *  *  * 
Although  many  commenters  [to  the  RFI] 
cited  the  overall  costs  of  presenteeism 
and  asserted  that  FMLA  bas  some 
positive  impact  on  limiting  those  costs, 
no  one  attempted  to  quantify  the 
marginal  effect  or  economic  impact  that 
enactment  of  the  FMLA  had  on  the 
issue.  However,  the  lack  of  a 
quantitative  estimate  does  not  mean  that 
the  FMLA  does  not  have  an  impact  on 
presenteeism.”  72  FR  at  35628-29. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  that  agencies  prepare  a 
regulatory  flexibility  analyses  for  final 
rules  unless  they  are  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  5 
U.S.C.  603,  605(b). 

The  FMLA  applies  to  public  agencies 
and  to  private  sector  employers  that 
employ  50  or  more  employees  for  each 
working  day  during  20  or  more  calendar 
weeks  in  the  current  or  preceding 
calendar  year  (including  workers  who 
are  jointly  employed).  29  U.S.C.  2611(4). 
In  addition,  the  FMLA  excludes 
employees  from  eligibility  for  FMLA 
leave  if  the  total  number  of  employees, 
including  those  jointly  employed,  by 
that  employer  within  75  miles  of  that 
worksite  is  less  than  50.  29  U.S.C. 
2611(2)(B)(ii).  As  explained  in  the 
FMLA’s  legislative  history,  “ftjhe  act 
exempts  small  businesses  and  limits 
coverage  of  private  employers  to 
employers  who  employ  50  or  more 
employees  for  each  working  day  during 
20  or  more  calendar  weeks  in  tbe 
current  or  preceding  calendar  year. 

*  *  *  The  employer  must,  in  addition, 
employ  at  least  50  people  within  a  75- 
mile  radius  of  the  employee’s  worksite.” 
S.  Rep.  No.  103-3,  at  2  (1993). 

The  Department  examined  the  impact 
of  the  final  rule  on  all  firms  covered 
under  the  FMLA,  including  those  with 
50  to  500  employees,  and  estimated  the 
net  impact  of  the  changes  would 
increase  the  overall  costs  for  all  firms, 
both  large  and  small  because  of  the  new 
military  leave  provisions  of  the  NDAA. 
Most  small  businesses  (establishments), 
89.4  percent,  are  excluded  from  FMLA 
coverage  by  statute.**"  An  estimated  6.3 


■"•However,  if  an  employer  has  15  workers  and 
jointly  employs  another  40  workers  with  a 
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percent  of  establishments  employing 
less  than  50  employees  are  covered  by 
the  Act  because  the  entities  employ  at 
least  50  employees  within  75  miles  of 
the  worksite.  The  Department  estimates 
that  633,000  of  the  1.1  million  covered 
establishments,  or  55.8  percent,  have 
less  than  50  employees.  Another 
481,000  establishments  have  50  to  500 
employees.  Clearly,  this  is  a  substantial 
number  (although  a  small  percentage — 
10.6%)  of  small  employers.-*^ 

The  annualized  costs  for  employers 
are  $230.6  million  based  upon  a  7.0 
percent  discount  rate,  which  comes  to 
about  $210  for  each  of  the  estimated  1.1 
million  establishments  and  about  $32.48 
for  each  of  the  7.1  million  workers  who 
will  take  FMLA  leave.  Clearly,  costs  of 
this  magnitude  do  not  represent  a 
significant  impact  for  most  of  the 
establishments,  even  the  smaller 
businesses,  covered  by  Title  I  of  the 
FMLA. 

The  major  cost  increases  for  all 
businesses,  including  the  smaller 
businesses  result  from  the  new  military 
leave  provisions  in  §§  825.126  and 
825.127.  It  is  certainly  possible  that 
some  small  businesses  in  specific 
locations  may  have  several  employees 
who  take  military  leave  and  the 
additional  costs  ($1,825  for  each 
employee  taking  qualifying  exigency 
leave  and  $1,940  for  each  employee 
taking  military  caregiver  leave) 
associated  with  those  leaves  are  not 
trivial.  Based  upon  a  fully  loaded 
average  hourly  rate  for  production  and 
nonsupervisory  workers  on  private 
nonfarm  payrolls  of  $24.60  [id.  at  7950), 
and  the  assumption  of  an  average  2,000 
hour  working  year  (i.e.,  8  hours  per  day 
X  5  days  per  week  x  50  weeks  per  year), 
$1,940  would  only  represent  an  increase 
of  about  4  percent  in  tbe  average  annual 
cost  of  $49,500  for  such  employees. 

However,  many  of  the  provisions  in 
the  final  rule  will  decrease  the  costs  for 
all  businesses,  including  smaller 
businesses.  Some  of  these  changes  are 
discussed  below. 

•  Increments  of  Leave  for  Intermittent 
or  Reduced  Schedule  Leave 
(§825.205) — The  final  rule  includes  an 
exception  that  permits  employers  to 
designate  the  entire  shift  as  FMLA  leave 
and  count  it  against  the  employee’s 
FMLA  leave  entitlement  in  situations 
where  it  is  not  possible  for  an  employee 
using  intermittent  leave  or  working  a 
reduced  leave  schedule  to  commence 
work  midway  through  a  shift.  Since 
smaller  employers  are  less  likely  to  have 


temporary  employment  agency,  then  the  employer 
would  be  covered  by  the  FMLA. 

The  Department  of  Labor  based  these  estimates 
on  the  Westat  2000  establishment  survey  data. 


an  alternative  position  for  workers  who 
miss  their  normal  shift  than  larger 
employers,  this  change  is  likely  to 
benefit  smaller  employers  more. 

•  Employer  Notice  Requirements 

(§  825.300) — The  final  rule  increases  the 
amount  of  time  employers  have  to  notify 
the  employee  of  eligibility  of  FMLA 
leave  and  the  designation  of  FMLA 
leave.  Smaller  employers,  who  typically 
do  not  have  dedicated 'HR  staff,  should 
benefit  most  from  this  additional  time. 

•  Authentication  and  Clarification  of 
the  Medical  Certification  (§  825.307) — 
The  final  rule  permits  employers  to 
contact  the  employee’s  health  care 
provider  directly,  rather  than  through  a 
third-party  health  care  provider  that 
represents  the  employer.  Smaller 
employers,  who  typically  do  not  either 
contract  with  third-party  health  care 
providers  or  have  health  care  providers 
on  staff,  should  benefit  most  from  this 
change. 

The  Chief  Counsel  for  Advocacy  of 
the  Small  Business  Administration 
(SBA)  submitted  comments  in  response 
to  the  NPRM  that  recommended:  (1) 

That  DOL  finalize  additional  reforms  to 
minimize  the  costs  of  the  rulemaking  on 
small  entities;  (2)  narrow  the  definition 
of  serious  health  condition  in  proposed 
§  825.114;  (3)  increase  the  minimum 
increment  of  intermittent  leave  in 
proposed  §  825.203  to  half  a  day  or  four 
hours;  (4)  clarify  the  employee  notice 
requirements  in  proposed  §  825.302;  (5) 
provide  further  guidance  on  medical 
certifications  in  proposed  §§  825.305- 
.308;  and  (6)  complete  a  Section  610 
Periodic  Review  of  the  FMLA 
regulations.  As  discussed  in  the 
preamble,  after  carefully  considering  the 
comments  the  Department  has  modified 
a  number  of  proposed  sections  in  the 
final  rule  that  reduces  the  cost  of  the 
final  rule  on  all  businesses,  including 
small  businesses,  and  clarifies  the 
employer  and  employee  notice 
requirements.  The  Department  has  also 
provided  additional  guidance  on  the 
medical  certification  provisions  in  the 
final  rule.  However,  for  the  reasons 
discussed  in  the  preamble  the 
Department  has  not  narrowed  the 
definition  of  serious  health  condition, 
nor  increased  the  minimum  increment 
of  intermittent  leave  as  recommended 
by  SBA.  In  response  to  the  SBA’s 
Section  610  review  recommendation, 
the  Department  notes  that  during  this 
rulemaking  it  did  consider  whether  the 
FMLA  rule  should  be  continued  without 
change,  or  should  be  amended  or 
rescinded,  consistent  with  the  stated 
objectives  of  the  statute,  to  minimize 
any  significant  economic  impact  of  the 
rules  upon  a  substantial  number  of 
small  entities.  Specifically,  the 


Department  considered  the  following 
factors  during  this  rulemaking:  (1)  The 
continued  need  for  the  rule;  (2)  the 
nature  of  complaints  or  comments 
received  concerning  the  rule  from  the 
public;  (3)  the  complexity  of  the  rule;  (4) 
the  extent  to  which  the  rule  overlaps, 
duplicates,  or  conflicts  with  other 
Federal  rules,  and,  to  the  extent  feasible, 
with  State  and  local  government  rules; 
and  (5)  the  length  of  time  since  the  rule 
was  published  in  1995,  and  the  degree 
to  which  technology,  economic 
conditions,  and  case  law  has  changed. 
However,  because  the  new  military 
leave  provisions  could  impose  a  cost  on 
some  small  entities,  the  Department  is 
committed  to  conducting  a  complete 
Section  610  review  of  the  FMLA  at  the 
appropriate  time. 

Consequently,  the  Department  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  and  therefore,  a 
regulatory  flexibility  analysis  is  not 
required  for  this  rule. 

Executive  Order  13132  (Federalism) 

This  rule  does  not  have  federalism 
implications  as  outlined  in  Executive 
Order  13132  regarding  federalism.  The 
rule  does  not  have  substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Executive  Order  13175,  Indian  Tribal 
Governments 

This  rule  was  reviewed  under  the 
terms  of  Executive  Order  13175  and 
determined  not  to  have  “tribal' 
implications.”  The  rule  does  not  have 
“substantial  direct  effects  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  government  and  Indian  tribes.” 
As  a  result,  no  tribal  summary  impact 
statement  was  prepared. 

Effects  on  Families 

The  final  rule  was  assessed  as 
required  by  section  654  of  the  Treasury 
and  General  Government 
Appropriations  Act,  1999,  and  the 
Department  has  determined  that  it  will 
not  adversely  affect  the  well-being  of  a 
significant  number  of  families.  As 
discussed  in  the  preamble,  the 
Department  expects  a  large  portion  of 
the  cost  of  the  final  rule  to  be  paid  by 
the  employee’s  health  insurance,  some 
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of  which  is  financed  by  employers.  As 
previously  noted,  according  to  the 
Bureau  of  Labor  Statistics,  2007 
National  Compensation  Survey,  90 
percent  of  establishments  with  50  or 
more  employees  offer  health  care 
benefits,  and  81  percent  of  workers  in 
those  establishments  have  access  to 
those  health  care  benefits.  Further, 
employers  with  50  or  more  employees 
paid  for  81  percent  of  health  insurance 
premiums  for  single  coverage,  and  73 
percent  for  family  coverage.  Id.  at  7952- 
53. 

Executive  Order  13045,  Protection  of 
Children 

Executive  Order  13045,  dated  April 
23,  1997  (62  FR  19885),  applies  to  any 
rule  that  (1)  is  determined  to  be 
“economically  significant”  as  defined  in 
Executive  Order  12866,  and  (2)  concerns 
an  environmental  health  or  safety  risk 
that  the  promulgating  agency  has  reason 
to  believe  may  have  a  disproportionate 
effect  on  children.  This  rule  is  not 
subject  to  Executive  Order  13045 
because,  although  the  rule  addresses 
family  and  medical  leave  provisions  of 
the  FMLA  including  the  rights  of 
employees  to  take  leave  for  the  birth  or 
adoption  of  a  child  and  to  care  for  a 
healthy  newborn  or  adopted  child,  and 
to  take  leave  to  care  for  a  son  or 
daughter  with  a  serious  health 
condition,  it  does  not  concern 
environmental  health  or  safety  risks  that 
may  disproportionately  affect  children. 

Environmental  Impact  Assessment 

The  Department  reviewed  this  rule  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.-,  the 
regulations  of  the  Council  on 
Environmental  Quality,  40  CFR  1500  et 
seq.-,  and  the  Departmental  NEPA 
procedures,  29  CFR  part  11,  and  found 
that  the  rule  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Thus,  no  environmental 
assessment  or  environmental  impact 
statement  was  prepared. 

Executive  Order  13211,  Energy  Supply 

This  rule  is  not  subject  to  Executive 
Order  13211.  It  will  not  have  a 
significant  adverse  effect  on  the  supply, 
distribution  or  use  of  energy. 

Executive  Order  12630,  Constitutionally 
Protected  Property  Rights 

This  rule  is  not  subject  to  Executive 
Order  12630,  because  it  does  not 
involve  implementation  of  a  policy 
“that  has  takings  implications”  or  that 
could  impose  limitations  on  private 
property  use. 


Executive  Order  12988,  Civil  Justice 
Reform  Analysis 

This  rule  was  drafted  and  reviewed  in 
accordance  with  Executive  Order  12988 
and  will  not  unduly  burden  the  federal 
court  system.  The  rule  was:  (1) 

Reviewed  to  eliminate  drafting  errors 
and  ambiguities:  (2)  written  to  minimize 
litigation;  and  (3)  written  to  provide  a 
clear  legal  standard  for  affected  conduct 
and  to  promote  burden  reduction. 

List  of  Subjects  in  29  CFR  Part  825 

Employee  benefit  plans,  Health, 

Health  insurance.  Labor  management 
relations.  Maternal  and  child  health. 
Teachers. 

Signed  at  Washington,  DC,  this  4th  day  of 
November  2008. 

Victoria  A.  Lipnic, 

Assistant  Secretary,  Employment  Standards 
A  dministration . 

Alexander ).  Passantino, 

Acting  Administrator,  Wage  and  Hour 
Division. 

■  For  the  reasons  set  out  in  the 
preamble.  Title  29,  Chapter  V  of  the 
Code  of  Federal  Regulations  is  amended 
revising  Part  825  to  read  as  follows: 

PART  825— THE  FAMILY  AND 
MEDICAL  LEAVE  ACT  OF  1993 

Subpart  A — Coverage  Under  the  Family  and 
Medical  Leave  Act 

Sec. 

825.100  The  Family  and  Medical  Leave  Act. 

825.101  Purpose  of  the  Act. 

825.102  [Reservedl 

825.103  [Reserved] 

825.104  Covered  employer. 

825.105  Counting  employees  for 
determining  coverage. 

825.106  Joint  employer  coverage. 

825.107  Successor  in  interest  coverage. 

825.108  Public  agency  coverage. 

825.109  Federal  agency  coverage. 

825.110  Eligible  employee. 

825.111  Determining  whether  50  employees 
are  employed  within  75  miles. 

825.112  Qualifying  reasons  for  leave, 
general  rule. 

825.113  Serious  health  condition. 

825.114  Inpatient  care. 

825.115  Continuing  treatment. 

825.116  [Reservedl 

825.117  [Reserved] 

825.118  [Reserved] 

825.119  Leave  for  treatment  of  substance 
abu.se. 

825.120  Leave  for  pregnancy  or  birth. 

825.121  Leave  for  adoption  or  foster  care. 

825.122  Definitions  of  spouse,  parent,  son 
or  daughter,  next  of  kin  of  a  covered 
servicemember,  adoption,  foster  care, 
son  or  daughter  on  active  duty  or  call  to 
active  duty  status,  son  or  daughter  of  a 
covered  servicemember,  and  parent  of  a 
covered  servicemember. 

825.123  Unable  to  perform  the  functions  of 
the  position. 


825.124  Needed  to  care  for  a  family  member 
or  covered  servicemember. 

825.125  Definition  of  health  care  provider. 

825.126  Leave  because  of  a  qualifying 
exigency. 

825.127  Leave  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness. 

Subpart  B — Employee  Leave  EntHleme'nts 
Under  the  Family  and  Medical  Leave  Act 

825.200  Amount  of  leave. 

825.201  Leave  to  care  for  a  parent. 

825.202  Intermittent  leave  or  reduced  leave 
schedule. 

825.203  Scheduling  of  intermittent  or 
reduced  schedule  leave. 

825.204  Transfer  of  an  employee  to  an 
alternative  position  during  intermittent 
leave  or  reduced  schedule  leave. 

825.205  Increments  of  FMLA  leave  for 
intermittent  or  reduced  schedule  leave. 

825.206  Interaction  with  the  FLSA. 

825.207  Substitution  of  paid  leave. 

825.208  [Reserved] 

825.209  Maintenance  of  employee  benefits. 

825.210  Employee  payment  of  group  health 
benefit  premiums. 

825.211  Maintenance  of  benefits  under 
multi-employer  health  plans. 

825.212  Employee  failure  to  pay  health 
plan  premium  payments. 

825.213  Employer  recovery  of  benefit  costs. 

825.214  Employee  right  to  reinstatement. 

825.215  Equivalent  position. 

825.216  Limitations  on  an  employee's  right 
to  reinstatement. 

825.217  Key  employee,  general  rule. 

825.218  Substantial  and  grievous  economic 
injury. 

825.219  Rights  of  a  key  employee. 

825.220  Protection  for  employees  who 
request  leave  or  otherwise  assert  FMLA 
rights. 

Subpart  C — Employee  and  Employer  Rights 
and  Obligations  Under  the  Act 

825.300  Employer  notice  requirements. 

825.301  Designation  of  FMLA  leave. 

825.302  Employee  notice  requirements  for 
foreseeable  FMLA  leave. 

825.303  Employee  notice  requirements  for 
unforeseeable  FMLA  leave. 

825.304  Employee  failure  to  provide  notice. 

825.305  Certification,  general  rule. 

825.306  Content  of  medical  certification  for 
leave  taken  because  of  an  employee’s 
own  serious  health  condition  or  the 
serious  health  condition  of  a  family 
member. 

825.307  Authentication  and  clarification  of 
medical  certification  for  leave  taken 
because  of  an  employee’s  own  serious 
health  condition  or  the  serious  health 
condition  of  a  family  member;  second 
and  third  opinions. 

825.308  Recertifications  for  leave  taken 
because  of  an  employee’s  own  serious 
health  condition  or  the  serious  health 
condition  of  a  family  member. 

825.309  Certification  for  leave  taken 
because  of  a  qualifying  exigency. 

825.310  Certification  for  leave  taken  to  care 
for  a  covered  servicemember  (militarv' 
caregiver  leave). 

825.311  Intent  to  return  to  work. 
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825.312  Fitness-for-duty  certification. 

825.313  Failure  to  provide  certification. 

Subpart  D — Enforcement  Mechanisms 

825.400  Enforcement,  general  rules. 

825.401  Filing  a  complaint  with  the  Federal 
Government. 

825.402  Violations  of  the  posting 
requirement. 

825.403  Appealing  the  assessment  of  a 
penalty  for  willful  violation  of  the 
posting  requirement. 

825.404  Consequences  for  an  employer 
when  not  paying  the  penalty  assessment 
after  a  final  order  is  issued. 

Subpart  E — Record-Keeping  Requirements 

825.500  Record-keeping  requirements. 

Subpart  F — Special  Rules  Applicable  to 
Employees  of  Schools 

825.600  Special  rules  for  school  employees, 
definitions. 

825.601  Special  rules  for  school  employees, 
limitations  on  intermittent  leave. 

825.602  Special  rules  for  school  employees, 
limitations  on  leave  near  the  end  of  an 
academic  term. 

825.603  Special  rules  for  school  employees, 
duration  of  FMLA  leave. 

825.604  Special  rules  for  school  employees, 
restoration  to  “an  equivalent  position.” 

Subpart  G — Effect  of  Other  Laws,  Employer 
Practices,  and  Collective  Bargaining 
Agreements  on  Employee  Rights  Under 
FMLA 

825.700  Interaction  with  employer’s 
policies. 

825.701  Interaction  with  State  laws. 

825.702  Interaction  with  Federal  and  State 
anti-discrimination  laws. 

Subpart  H — Definitions 

825.800  Definitions. 

Appendix  A  to  Part  825 — Index  [Reserved] 

Appendix  B  to  Part  825 — Certification  of 
Health  Care  Provider  [Forms  WH-380E  & 
WH-380F) 

Appendix  C  to  Part  825 — Notice  to 
Employees  Of  Rights  Under  FMLA  (WH 
Publication  1420) 

Appendix  O  to  Part  825 — Notice  of  Eligibility 
and  Rights  &  Responsibilities  (Form  WH- 
381) 

Appendix  E  to  Part  825 — Designation  Notice 
to  Employee  of  FMLA  Leave  (Form  WH-382) 

Appendix  F  to  Part  825 — [Reserved] 

Appendix  G  to  Part  825 — Certification  of 
Qualih'ing  Exigency  for  Military  Family 
Leave  (Form  WH-384) 

Appendix  H  to  Part  825 — Certification  for 
Serious  Injury  or  Illness  of  Covered 
Servicemember  for  Military  Family  Leave 
(Form  VVH-385) 

Authority:  29  U.S.C.  2654. 


Subpart  A — Coverage  Under  the 
Family  and  Medical  Leave  Act 

§825.100  The  Family  and  Medical  Leave 
Act. 

(a)  The  Family  and  Medical  Leave  Act 
of  1993,  as  amended,  (FMLA  or  Act) 
allows  “eligible”  employees  of  a 
covered  employer  to  take  job-protected, 
unpaid  leave,  or  to  substitute 
appropriate  paid  leave  if  the  employee 
has  earned  or  accrued  it,  for  up  to  a  total 
of  12  workweeks  in  any  12  months  (see 
§  825.200(b))  because  of  the  birth  of  a 
child  and  to  care  for  the  newborn  child, 
because  of  the  placement  of  a  child  with 
the  employee  for  adoption  or  foster  care, 
because  the  employee  is  needed  to  care 
for  a  family  member  (child,  spouse,  or 
parent)  with  a  serious  health  condition, 
because  the  employee’s  own  serious 
health  condition  makes  the  employee 
unable  to  perform  the  functions  of  his 
or  her  job,  or  because  of  any  qualifying 
exigency  arising  out  of  the  fact  that  the 
employee’s  spouse,  son,  daughter,  or 
parent  is  a  covered  military  member  on 
active  duty  (or  has  been  notified  of  an 
impending  call  or  order  to  active  duty) 
in  support  of  a  contingency  operation. 

In  addition,  “eligible”  employees  of  a 
covered  employer  may  take  job- 
protected,  unpaid  leave,  or  substitute 
appropriate  paid  leave  if  the  employee 
has  earned  or  accrued  it,  for  up  to  a  total 
of  26  workweeks  in  a  “single  12-month 
period”  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness  (see  §  825.127(c)).  In  certain 
cases,  FMLA  leave  may  be  taken  on  an 
intermittent  basis  rather  than  all  at  once, 
or  the  employee  may  work  a  part-time 
schedule. 

(b)  An  employee  on  FMLA  leave  is 
also  entitled  to  have  health  benefits 
maintained  while  on  leave  as  if  the 
employee  had  continued  to  work 
instead  of  taking  the  leave.  If  an 
employee  was  paying  all  or  part  of  the 
premium  payments  prior  to  leave,  the 
employee  would  continue  to  pay  his  or 
her  share  during  the  leave  period.  The 
employer  may  recover  its  share  only  if 
the  employee  does  not  return  to  work 
for  a  reason  other  than  the  serious 
health  condition  of  the  employee  or  the 
employee’s  covered  family  member,  the 
serious  injury  or  illness  of  a  covered 
servicemember,  or  another  reason 
beyond  the  employee’s  control. 

(c)  An  employee  generally  has  a  right 
to  return  to  the  same  position  or  an 
equivalent  position  with  equivalent  pay, 
benefits,  and  working  conditions  at  the 
conclusion  of  the  leave.  The  taking  of 
FMLA  leave  cannot  result  in  the  loss  of 
any  benefit  that  accrued  prior  to  the 
start  of  the  leave. 


(d)  The  employer  generally  has  a  right 
to  advance  notice  from  the  employee.  In 
addition,  the  employer  may  require  an 
employee  to  submit  certification  to 
substantiate  that  the  leave  is  due  to  the 
serious  health  condition  of  the 
employee  or  the  employee’s  covered 
family  member,  due  to  the  serious 
injury  or  illness  of  a  covered 
servicemember,  or  because  of  a 
qualifying  exigency.  Failure  to  comply 
with  these  requirements  may  result  in  a 
delay  in  the  start  of  FMLA  leave. 
Pursuant  to  a  uniformly  applied  policy, 
the  employer  may  also  require  that  an 
employee  present  a  certification  of 
fitness  to  return  to  work  when  the 
absence  was  caused  by  the  employee’s 
serious  health  condition  [see  §§  825.312 
and  825.313).  The  employer  may  delay 
restoring  the  employee  to  employment 
without  such  certificate  relating  to  the 
health  condition  which  caused  the 
employee’s  absence. 

§  825.1 01  Purpose  of  the  Act. 

(a)  FMLA  is  intended  to  allow 
employees  to  balance  their  work  and 
family  life  by  taking  reasonable  unpaid 
leave  for  medical  reasons,  for  the  birth 
or  adoption  of  a  child,  for  the  care  of  a 
child,  spouse,  or  parent  who  has  a 
serious  health  condition,  for  the  care  of 
a  covered  servicemember  with  a  serious 
injury  or  illness,  or  because  of  a 
qualifying  exigency  arising  out  of  the 
fact  that  the  employee’s  spouse,  son, 
daughter,  or  parent  is  on  active  duty  or 
call  to  active  duty  status  in  support  of 

a  contingency  operation.  The  Act  is 
intended  to  balance  the  demands  of  the 
workplace  with  the  needs  of  families,  to 
promote  the  stability  and  economic 
security  of  families,  and  to  promote 
national  interests  in  preserving  family 
integrity.  It  was  intended  that  the  Act , 
accomplish  these  purposes  in  a  manner 
that  accommodates  the  legitimate 
interests  of  employers,  and  in  a  manner 
consistent  w'ith  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment  in 
minimizing  the  potential  for 
employment  discrimination  on  the  basis 
of  sex,  while  promoting  equal 
employment  opportunity  for  men  and 
women. 

(b)  The  FMLA  was  predicated  on  two 
fundamental  concerns — the  needs  of  the 
American  workforce,  and  the 
development  of  high-performance 
organizations.  Increasingly,  America’s 
children  and  elderly  are  dependent 
upon  family  members  who  must  spend 
long  hours  at  work.  When  a  family 
emergency  arises,  requiring  workers  to 
attend  to  seriously-ill  children  or 
parents,  or  to  newly-born  or  adopted 
infants,  or  eVen  to  their  own  serious 
illness,  workers  need  reassurance  that 
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they  will  not  be  asked  to  choose 
between  continuing  their  employment, 
and  meeting  their  personal  and  family 
obligations  or  tending  to  vital  needs  at 
home. 

(c)  The  FMLA  i^s  both  intended  and 
expected  to  benefit  employers  as  well  as 
their  employees.  A  direct  correlartion 
exists  between  stability  in  the  family 
and  productivity  in  the  workplace. 
FMLA  will  encourage  the  development 
of  high-performance  organizations. 
When  workers  can  count  on  durable 
links  to  their  workplace  they  are  able  to 
make  their  own  full  commitments  to 
their  jobs.  The  record  of  hearings  on 
family  and  medical  leave  indicate  the 
powerful  productive  advantages  of 
stable  workplace  relationships,  and  the 
comparatively  small  costs  of 
guaranteeing  that  those  relationships 
will  not  be  dissolved  while  workers 
attend  to  pressing  family  health 
obligations  or  their  own  serious  illness. 

§825.102  [Reserved] 

§825.103  [Reserved] 

§825.104  Covered  employer. 

(a)  An  employer  covered  by  FMLA  is 
any  person  engaged  in  commerce  or  in 
any  industry  or  activity  affecting 
commerce,  who  employs  50  or  more 
employees  for  each  working  day  during 
each  of  20  or  more  calendar  workweeks 
in  the  current  or  preceding  calendar 
year.  Employers  covered  by  FMLA  also 
include  any  person  acting,  directly  or 
indirectly,  in  the  interest  of  a  covered 
employer  to  any  of  the  employees  of  the 
employer,  any  successor  in  interest  of  a 
covered  employer,  and  any  public 
agency.  Public  agencies  are  covered 
employers  without  regard  to  the  number 
of  employees  employed.  Public  as  well 
as  private  elementary  and  secondary 
schools  are  also  covered  employers 
without  regard  to  the  number  of 
employees  employed.  (See  §  825.600.) 

(d)  The  terms  “commerce”  and 
“industry  affecting  commerce”  are 
defined  in  accordance  with  section 
501(1)  and  (3)  of  the  Labor  Management 
Relations  Act  of  1947  (LMRA)  (29  U.S.C. 
142  (1)  and  (3)),  as  set  forth  in  the 
definitions  at  §  825.800  of  this  part.  For 
purposes  of  the  FMLA,  employers  who 
meet  the  50-employee  coverage  test  are 
deemed  to  be  engaged  in  commerce  or 
in  an  industry  or  activity  affecting 
commerce. 

(c)  Normally  the  legal  entity  which 
employs  the  employee  is  the  employer 
under  FMLA.  Applying  this  principle,  a 
corporation  is  a  single  employer  rather 
than  its  separate  establishments  or 
divisions. 

(1)  Where  one  corporation  has  an 
ownership  interest  in  another 


corporation,  it  is  a  separate  employer 
unless  it  meets  the  “joint  employment” 
test  discussed  in  §825.106,  or  the 
“integrated  employer”  test  contained  in 
paragraph  (c)(2)  of  this  section. 

(2)  Separate  entities  will  be  deemed  to 
be  parts  of  a  single  employer  for 
purposes  of  FMLA  if  they  meet  the 
“integrated  employer”  test.  Where  this 
test  is  met,  the  employees  of  all  entities 
making  up  the  integrated  employer  will 
be  counted  in  determining  employer 
coverage  and  employee  eligibility.  A 
determination  of  whether  or  not 
separate  entities  are  an  integrated 
employer  is  not  determined  by  the 
application  of  any  single  criterion,  but 
rather  the  entire  relationship  is  to  be 
reviewed  in  its  totality.  Factors 
considered  in  determining  whether  two 
or  more  entities  are  an  integrated 
employer  include: 

(i)  Common  management: 

(ii)  Interrelation  between  operations: 

(iii)  Centralized  control  of  labor 
relations;  and 

(iv)  Degree  of  common  ownership/ 
financial  control. 

(d)  An  “employer”  includes  any 
person  who  acts  directly  or  indirectly  in 
the  interest  of  an  employer  to  any  of  the 
employer’s  employees.  The  definition  of 
“employer”  in  section  3(d)  of  the  Fair 
Labor  Standards  Act  (FLSA),  29  U.S.C. 
203(d),  similarly  includes  any  person 
acting  directly  or  indirectly  in  tbe 
interest  of  an  employer  in  relation  to  an 
employee.  As  under  the  FLSA, 
individuals  such  as  corporate  officers 
“acting  in  the  interest  of  an  employer” 
are  individually  liable  for  any  violations 
of  the  requirements  of  FMLA. 

§  825.1 05  Counting  employees  for 
determining  coverage. 

(a)  The  definition  of  “employ”  foi 
purpo.ses  of  FMLA  is  taken  from  the  Fair 
Labor  Standards  Act,  §  3(g),  29  U.S.C. 
203(g).  The  courts  have  made  it  clear 
that  the  employment  relationship  under 
the  FLSA  is  broader  than  the  traditional 
common  law  concept  of  master  and 
servant.  The  difference  between  the  * 
employment  relationship  under  the 
FLSA  and  that  under  the  common  law 
arises  from  the  fact  that  the  term 
“employ”  as  defined  in  the  Act  includes 
“to  suffer  or  permit  to  work.”  The  courts 
have  indicated  that,  while  “to  permit” 
requires  a  more  positive  action  than  “to 
suffer,”  both  terms  imply  much  less 
positive  action  than  required  by  the 
common  law.  Mere  knowledge  by  an 
employer  of  work  done  for  the  employer 
by  another  is  sufficient  to  create  the 
employment  relationship  under  the  Act. 
The  courts  have  said  that  there  is  no 
definition  that  solves  all  problems  as  to 
the  limitations  of  the  employer- 


employee  relationship  under  the  Act; 
and  that  determination  of  the  relation 
cannot  be  based  on  “isolated  factors”  or 
upon  a  single  characteristic  or 
“technical  concepts,”  but  depends 
“upon  the  circumstances  of  the  whole 
activity”  including  the  underlying 
“economic  reality.”  In  general  an 
employee,  as  distinguished  from  an 
independent  contractor  who  is  engaged 
in  a  business  of  his/her  own,  is  one  who 
“follows  the  usual  path  of  an  employee” 
and  is  dependent  on  the  business  which 
he/she  serves. 

(b)  Any  employee  whose  name 
appears  on  the  employer’s  payroll  will 
be  considered  employed  each  working 
day  of  the  calendar  week,  and  must  be 
counted  whether  or  not  any 
compensation  is  received  for  the  week. 
However,  the  FMLA  applies  only  to 
employees  who  are  employed  within 
any  State  of  the  United  States,  the 
District  of  Columbia  or  any  Territory  or 
possession  of  the  United  States. 
Employees  who  are  employed  outside 
these  areas  are  not  counted  for  purposes 
of  determining  employer  coverage  or 
employee  eligibility. 

(c)  Employees  on  paid  or  unpaid 
leave,  including  FMLA  leave,  leaves  of 
absence,  disciplinary  suspension,  etc., 
are  counted  as  long  as  the  employer  has 
a  reasonable  expectation  that  the 
employee  will  later  return  to  active 
employment.  If  there  is  no  employer/ 
employee  relationship  (as  when  an 
employee  is  laid  off,  whether 
temporarily  or  permanently)  such 
individual  is  not  counted.  Part-time 
employees,  like  full-time  employees,  are 
considered  to  be  employed  each 
working  day  of  the  calendar  week,  as 
long  as  they  are  maintained  on  the 
payroll. 

(d)  An  employee  who  does  not  begin 
to  work  for  an  employer  until  after  the 
first  working  day  of  a  calendar  week,  or 
who  terminates  employment  before  the 
last  working  day  of  a  calendar  week,  is 
not  considered  employed  on  each 
working  day  of  that  calendar  week. 

(e)  A  private  employer  is  covered  if  it 
maintained  50  or  more  employees  on 
the  payroll  during  20  or  more  calendar 
workweeks  (not  necessarily  consecutive 
workweeks)  in  either  the  current  or  the 
preceding  calendar  year. 

(f)  Once  a  private  employer  meets  the 
50  employees/20  workweeks  threshold, 
the  employer  remains  covered  until  it 
reaches  a  future  point  where  it  no  longer 
has  employed  50  employees  for  20 
(nonconsecutive)  workweeks  in  the 
current  and  preceding  calendar  year. 

For  example,  if  an  employer  who  met 
the  50  employees/20  workweeks  test  in 
the  calendar  year  as  of  September  1, 
2008,  subsequently  dropped  below  50 
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I  employees  before  the  end  of  2008  and 

I  continued  to  employ  fewer  than  50 

I  employees  in  all  workweeks  throughout 

calendar  year  2009,  the  employer  would 
continue  to  be  covered  throughout 
calendar  year  2009  because  it  met  the 
coverage  criteria  for  20  workweeks  of 
the  preceding  (i.e.,  2008)  calendar  year. 

§825.106  Joint  employer  coverage. 

I  (a)  Where  two  or  more  businesses 

exercise  some  control  over  the  work  or 
working  conditions  of  the  employee,  the 
businesses  may  be  joint  employers 
under  FMLA.  Joint  employers  may  be 
I  separate  and  distinct  entities  with 

separate  owners,  managers,  and 
facilities.  Where  the  employee  performs 
work  which  simultaneously  benefits 
two  or  more  employers,  or  works  for 
two  or  more  employers  at  different 
times  during  the  workweek,  a  joint 
employment  relationship  generally  will 
be  considered  to  exist  in  situations  such 
as: 

(1)  Where  there  is  an  arrangement 
between  employers  to  share  an 
employee’s  services  or  to  interchange 
employees; 

(2)  Where  one  employer  acts  directly 
or  indirectly  in  the  interest  of  the  other 
employer  in  relation  to  the  employee; 
or, 

(3)  Where  the  employers  are  not 
completely  disassociated  with  respect  to 
the  employee’s  employment  and  may  be 
deemed  to  share  control  of  the 
employee,  directly  or  indirectly, 
because  one  employer  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  other  employer.  , 

(b)(1)  A  determination  of  whether  or 
not  a  joint  employment  relationship 
exists  is  not  determined  by  the 
application  of  any  single  criterion,  but 
rather  the  entire  relationship  is  to  be 
viewed  in  its  totality.  For  example,  joint 
employment  will  ordinarily  be  found  to 
exist  when  a  temporary  placement 
agencj'  supplies  employees  to  a  second 
employer. 

(2)  A  type  of  company  that  is  often 
called  a  “Professional  Employer 
Organization”  (PpO)  contracts  with 
client  employers  to  perform 
administrative  functions  such  as 
payroll,  benefits,  regulatory  paperwork, 
and  updating  employment  policies.  The 
determination  of  whether  a  PEO  is  a 
joint  employer  also  turns  on  the 
economic  realities  of  the  situation  and 
must  be  based  upon  all  the  facts  and 
circumstances.  A  PEO  does  not  enter 
into  a  joint  employment  relationship 
with  the  employees  of  its  client 
companies  when  it  merely  performs 
such  administrative  functions.  On  the 
other  hand,  if  in  a  particular  fact 
situation,  a  PEO  has  the  right  to  hire. 


fire,  assign,  or  direct  and  control  the 
client’s  employees,  or  benefits  from  the 
work  that  the  employees  perform,  such 
rights  may  lead  to  a  determination  that 
the  PEO  would  be  a  joint  employer  with 
the  client  employer,  depending  upon  all 
the  facts  and  circumstances. 

(c)  In  joint  employment  relationships, 
only  the  primary  employer  is 
responsible  for  giving  required  notices 
to  its  employees,  providing  FMLA  leave, 
and  maintenance  of  health  benefits. 
Factors  considered  in  determining 
which  is  the  “primary”  employer 
include  authority/responsibility  to  hire 
and  fire,  assign/place  the  employee, 
make  payroll,  and  provide  employment 
benefits.  For  employees  of  temporary 
placement  agencies,  for  example,  the 
placement  agency  most  commonly 
would  be  the  primary  employer.  Where 
a  PEO  is  a  joint  employer,  the  client 
employer  most  commonly  would  be  the 
primary  employer. 

(d)  Employees  jointly  employed  by 
two  employers  must  be  counted  by  both 
employers,  whether  or  not  maintained 
on  one  of  the  employer’s  payroll,  in 
determining  employer  coverage  and 
employee  eligibility.  For  example,  an 
employer  who  jointly  employs  15 
workers  from  a  temporary  placement 
agency  and  40  permanent  w'orkers  is 
covered  by  FMLA.  (A  special  rule 
applies  to  employees  jointly  employed 
who  physically  work  at  a  facility  of  the 
secondary  employer  for  a  period  of  at 
least  one  year.  See  §  825.111(a)(3).)  An 
employee  on  leave  who  is  working  for 

a  secondary  employer  is  considered 
employed  by  the  secondary  employer, 
and  must  be  counted  for  coverage  and 
eligibility  purposes,  as  long  as  the 
employer  has  a  reasonable  expectation 
that  that  employee  will  return  to 
employment  with  that  employer.  In 
those  cases  in  which  a  PEO  is 
determined  to  be  a  joint  employer  of  a 
client  employer’s  employees,  the  client 
employer  would  only  be  required  to 
count  employees  of  the  PEO  (or 
employees  of  other  clients  of  the  PEO) 
if  the  client  employer  jointly  employed 
those  employees. 

(e)  Job  restoration  is  the  primary 
responsibility  of  the  primary  employer. 
The  secondary  employer  is  responsible 
for  accepting  the  employee  returning 
from  FMLA  leave  in  place  of  the 
replacement  employee  if  the  secondary 
employer  continues  to  utilize  an 
employee  from  the  temporary  placement 
agency,  and  the  agency  chooses  to  place 
the  employee  with  the  secondary 
employer.  A  secondary  employer  is  also 
responsible  for  compliance  with  the 
prohibited  acts  provisions  with  respect 
to  its  jointly  employed  employees, 
whether  or  not  the  secondary  employer 


is  covered  by  FMLA.  See  §  825.220(a). 
The  prohibited  acts  include  prohibitions 
against  interfering  with  an  employee’s 
attempt  to  exercise  rights  under  the  Act, 
or  discharging  or  discriminating  against 
an  employee  for  opposing  a  practice 
which  is  unlawful  under  FMLA.  A 
covered  secondary  employer  will  be 
responsible  for  compliance  with  all  the 
provisions  of  the  FMLA  with  respect  to 
its  regular,  permanent  workforce. 

§  825.1 07  Successor  in  interest  coverage. 

(a)  For  purposes  of  FMLA,  in 
determining  whether  an  employer  is 
covered  because  it  is  a  “successor  in 
interest”  to  a  covered  employer,  the 
factors  used  under  Title  VII  of  the  Civil 
Rights  Act  and  the  Vietnam  Era 
Veterans’  Adjustment  Act  will  be 
considered.  However,  unlike  Title  VII, 
whether  the  successor  has  notice  of  the 
employee’s  claim  is  not  a  consideration. 
Notice  may  be  relevant,  however,  in 
determining  successor  liability  for 
violations  of  the  predecessor.  The 
factors  to  be  considered  include; 

(1)  Substantial  continuity  of  the  same 
business  operations; 

(2)  Use  of  the  same  plant; 

(3)  Continuity  of  the  work  force; 

(4)  Similarity  of  jobs  and  working 
conditions; 

(5)  Similarity  of  supervisory 
personnel; 

(6)  Similarity  in  machinery, 
equipment,  and  production  methods; 

(7)  Similarity  of  products  or  services; 
and 

(8)  The  ability  of  the  predecessor  to 
provide  relief. 

(b)  A  determination  of  whether  or  not 
a  “successor  in  interest”  exists  is  not 
determined  by  the  application  of  any 
single  criterion,  but  rather  the  entire 
circumstances  are  to  be  viewed  in  their 
totality. 

(c)  When  an  employer  is  a  “successor 
in  interest,”  employees’  entitlements  are 
the  same  as  if  the  employment  by  the 
predecessor  and  successor  were 
continuous  employment  by  a  single 
employer.  For  example,  the  successor, 
whether  or  not  it  meets  FMLA  coverage 
criteria,  must  grant  leave  for  eligible 
employees  who  had  provided 
appropriate  notice  to  the  predecessor,  or 
continue  leave  begun  while  employed 
by  the  predecessor,  including 
maintenance  of  group  health  benefits 
during  the  leave  and  job  restoration  at 
the  conclusion  of  the  leave.  A  successor 
which  meets  FMLA’s  coverage  criteria 
must  count  periods  of  employment  and 
hours  worked  for  the  predecessor  for 
purposes  of  determining  employee 
eligibility  for  FMLA  leave. 
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§  825.1 08  Public  agency  coverage. 

(a)  An  “employer”  under  FMLA 
includes  any  “public  agency,”  as 
defined  in  section  3(x)  of  the  Fair  Labor 
Standards  Act,  29  U.S.C.  203(x).  Section 
3(x)  of  the  FLSA  defines  “public 
agency”  as  the  government  of  the 
United  States;  the  government  of  a  State 
or  political  subdivision  of  a  State;  or  an 
agency  of  the  United  States,  a  State,  or 

a  political  subdivision  of  a  State,  or  any 
interstate  governmental  agency.  “State” 
is  further  defined  in  Section  3(c)  of  the 
FLSA  to  include  any  State  of  the  United 
States,  the  District  of  Columbia,  or  any 
Territory  or  possession  of  the  United 
States. 

(b)  The  determination  of  whether  an 
entity  is  a  “public”  agency,  as 
distinguished  from  a  private  employer, 
is  determined  by  whether  the  agency 
has  taxing  authority,  or  whether  the 
chief  administrative  officer  or  board, 
etc.,  is  elected  by  the  voters-at-large  or 
their  appointment  is  subject  to  approval 
by  an  elected  official. 

(c) (1)  A  State  or  a  political 
subdivision  of  a  State  constitutes  a 
single  public  agency  and,  therefore,  a 
single  employer  for  purposes  of 
determining  employee  eligibility.  For 
example,  a  State  is  a  single  employer;  a 
county  is  a  single  employer;  a  city  or 
town  is  a  single  employer.  Whether  two 
agencies  of  the  same  State  or  local 
government  constitute  the  same  public 
agency  can  only  be  determined  on  a 
case-by-case  basis.  One  factor  that 
would  support  a  conclusion  that  two 
agencies  are  separate  is  whether  they  are 
treated  separately  for  statistical 
purposes  in  the  Census  of  Governments 
issued  by  the  Bureau  of  the  Census,  U.S. 
Department  of  Commerce. 

(2)  The  Census  Bureau  takes  a  census 
of  governments  at  5-year  intervals. 
Volume  I,  Government  Organization, 
contains  the  official  counts  of  the 
number  of  State  and  local  governments. 
It  includes  tabulations  of  governments 
by  State,  type  of  government,  size,  and 
county  location.  Also  produced  is  a 
universe  list  of  governmental  units, 
classified  according  to  type  of 
government.  Copies  of  Volume  I, 
Government  Organization,  and 
subsequent  volumes  are  available  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  U.S.  Department 
of  Commerce  District  Offices,  or  can  be 
found  in  Regional  and  selective 
depository  libraries,  or  online  at 
http://\vi\’w.census.gov/govs/wu'\v/ 
index.html.  For  a  list  of  all  depository 
libraries,  write  to  the  Government 
Printing  Office,  710  N.  Capitol  St.,  NW., 
Washington,  DC  20402. 


(d)  All  public  agencies  are  covered  by 
the  FMLA  regardless  of  the  number  of 
employees;  they  are  not  subject  to  the 
coverage  threshold  of  50  employees 
carried  on  the  payroll  each  day  for  20 
or  more  weeks  in  a  year.  However, 
employees  of  public  agencies  must  meet 
all  of  the  requirements  of  eligibility, 
including  the  requirement  that  the 
employer  [e.g..  State)  employ  50 
employees  at  the  worksite  or  within  75 
miles. 

§  825.1 09  Federal  agency  coverage. 

(a)  Most  employees  of  the  government 
of  the  United  States,  if  they  are  covered 
by  the  FMLA,  are  covered  under  Title  II 
of  the  FMLA  (incorporated  in  Title  V, 
Chapter  63,  Subchapter  5  of  the  United 
States  Code)  which  is  administered  by 
the  U.S.  Office  of  Personnel 
Management  (OPM).  OPM  has  separate 
regulations  at  5  CFR  Part  630,  Subpart 
L.  Employees  of  the  Government 
Printing  Office  are  covered  by  Title  II. 
While  employees  of  the  Government 
Accountability  Office  and  the  Library  of 
Congress  are  covered  by  Title  I  of  the 
FMLA,  the  Comptroller  General  of  the 
United  States  and  the  Librarian  of 
Congress,  respectively,  have 
responsibility  for  the  administration  of 
the  FMLA  with  respect  to  these 
employees.  Other  legislative  branch 
employees,  such  as  employees  of  the 
Senate  and  House  of  Representatives, 
are  covered  by  the  Congressional 
Accountability  Act  of  1995,  2  U.S.C. 
1301. 

(b)  The  Federal  Executive  Branch 
employees  within  the  jurisdiction  of 
this  part  825  include: 

(1)  Employees  of  the  Postal  Service; 

(2)  Employees  of  the  Postal  Regulatory 
Commission: 

(3)  A  part-time  employee  who  does 
not  have  an  established  regular  tour  of 
duty  during  the  administrative 
workweek:  and, 

(4)  An  employee  serving  under  an 
intermittent  appointment  or  temporary 
appointment  with  a  time  limitation  of 
one  year  or  less. 

(c)  Employees  of  other  Federal 
executive  agencies  are  also  covered  by 
this  part  825  if  thev  are  not  covered  by 
Title  II  of  FMLA. 

(d)  Employees  of  the  judicial  branch 
of  the  United  States  are  covered  by  these 
regulations  only  if  they  are  employed  in 
a  unit  which  has  employees  in  the 
competitive  service.  For  example, 
employees  of  the  U.S.  Tax  Court  are 
covered  by  this  part  825. 

(e)  For  employees  covered  by  these 
regulations,  the  U.S.  Government 
constitutes  a  single  employer  for 
purposes  of  determining  employee 
eligibility.  These  employees  must  meet 


all  of  the  requirements  for  eligibility, 
including  the  requirement  that  the 
Federal  Government  employ  50 
employees  at  the  worksite  or  within  75 
miles. 

§  825.1 10  Eligible  employee. 

(a)  An  “eligible  employee”  is  an 
employee  of  a  covered  employer  who: 

(1)  Has  been  employed  by  the 
employer  for  at  least  12  months,  and 

(2)  Has  been  employed  for  at  least 
1,250  hours  of  service  during  the  12- 
month  period  immediately  preceding 
the  commencement  of  the  leave,  and 

(3)  Is  employed  at  a  worksite  where 
50  or  more  employees  are  employed  by 
the  employer  within  75  miles  of  that 
worksite.  (See  §  825.105(b)  regarding 
employees  who  work  outside  the  U.S.) 

(b)  The  12  months  an  employee  must 
have  been  employed  by  the  employer 
need  not  be  consecutive  months, 
provided 

(1)  Subject  to  the  exceptions  provided 
in  paragraph  (b)(2)  of  this  section, 
employment  periods  prior  to  a  break  in 
service  of  seven  years  or  more  need  not 
be  counted  in  determining  whether  the 
employee  has  been  employed  by  the 
employer  for  at  least  12  months. 

(2)  Employment  periods  preceding  a 
break  in  service  of  more  than  seven 
years  must  be  counted  in  determining 
whether  the  employee  has  been 
employed  by  the  employer  for  at  least 
12  months  where: 

(i)  The  employee’s  break  in  service  is 
occasioned  by  the  fulfillment  of  his  or 
her  National  Guard  or  Reserv'e  military 
service  obligation.  The  time  served 
performing  the  military  service  must  be 
also  counted  in  determining  whether 
the  employee  has  been  employed  for  at 
least  12  months  by  the  employer. 
However,  this  section  does  not  provide 
any  greater  entitlement  to  the  employee 
than  would  be  available  under  the 
Uniformed  Services  Employment  and 
Reemployment  Rights  Act  (USERRA), 

38  U.S.C.  4301,  et  seq.;  or 

(ii)  A  written  agreement,  including  a 
collective  bargaining  agreement,  exists 
concerning  the  employer’s  intention  to 
rehire  the  employee  after  the  break  in 
service  (e.g.,  for  purposes  of  the 
employee  furthering  his  or  her 
education  or  for  childrearing  purposes). 

(3)  If  an  employee  is  maintained  on 
the  payroll  for  any  part  of  a  week, 
including  any  periods  of  paid  or  unpaid 
leave  (sick,  vacation)  during  which 
other  benefits  or  compensation  are 
provided  by  the  employer  (e.g.,  workers’ 
compensation,  group  health  plan 
benefits,  etc.),  the  week  counts  as  a 
week  of  employment.  For  purposes  of 
determining  whether  intermittent/ 
occasional/casual  employment  qualifies 
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as  “at  least  12  months,”  52  weeks  is 
deemed  to  be  equal  to  12  months. 

(4)  Nothing  in  this  section  prevents 
employers  from  considering 
employment  prior  to  a  continuous  break 
in  service  of  more  than  seven  years 
when  determining  whether  an  employee 
has  met  the  12-month  employment 
req^uirement.  However,  if  an  employer 
chooses  to  recognize  such  prior 
employment,  the  employer  must  do  so 
uniformly,  with  respect  to  all  employees 
with  similar  breaks  in  service. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  whether  an 
employee  has  worked  the  minimum 
1,250  hours  of  .service  is  determined 
according  to  the  principles  established 
under  the  Fair  Labor  Standards  Act 
(FLSA)  for  determining  compensable 
hours  of  work.  (See  29  CFR  part  785). 

The  determining  factor  is  the  number  of 
hours  an  employee  has  worked  for  the 
employer  within  the  meaning  of  the 
FLSA.  The  determination  is  not  limited 
by  methods  of  recordkeeping,  or  by 
compensation  agreements  that  do  not 
accurately  reflect  all  of  the  hours  an 
employee  has  worked  for  or  been  in 
service  to  the  employer.  Any  accurate 
accounting  of  actual  hours  worked 
under  FLSA’s  principles  may  be  used. 

(2)  Pursuant  to  USERRA,  an  employee 
returning  from  fulfilling  his  or  her 
National  Guard  or  Reserve  military 
obligation  shall  be  credited  with  the 
hours  of  service  that  would  have  been 
performed  but  for  the  period  of  military- 
service  in  determining  whether  the 
employee  worked  the  1,250  hours  of 
service.  Accordingly,  a  person 
reemployed  following  military  service 
has  the  hours  that  would  have  been 
worked  for  the  employer  added  to  any 
hours  actually  worked  during  the 
previous  12-month  period  to  meet  the 
1,250  hour  requirement.  In  order  to 
determine  the  hours  that  would  have 
been  worked  during  the  period  of 
military  service,  the  employee’s  pre¬ 
service  work  schedule  can  generally  be 
used  for  calculations. 

(3)  In  the  event  an  employer  does  not 
maintain  an  accurate  record  of  hours 
worked  by  an  employee,  including  for 
employees  who  are  exempt  from  FLSA’s 
requirement  that  a  record  be  kept  of 
their  hours  worked  (e.g.,  bona  fide 
executive,  administrative,  and 
professional  employees  as  defined  in 
FLSA  Regulations,  29  CFR  part  541),  the 
employer  has  the  burden  of  showing 
that  the  employee  has  not  worked  the 
requisite  hours.  An  employer  must  be 
able  to  clearly  demonstrate,  for  example, 
that  full-time  teachers  (see  §  825.800  for 
definition)  of  an  elementary  or 
secondary  school  system,  or  institution 
of  higher  education,  or  other 


educational  establishment  or  institution 
(who  often  work  outside  the  classroom 
or  at  their  homes)  did  not  work  1,250 
hours  during  the  previous  12  months  in 
order  to  claim  that  the  teachers  are  not 
eligible  for  FMLA  leave. 

(d)  The  determination  of  whether  an 
employee  has  worked  for  the  employer 
for  at  least  1,250  hours  in  the  past  12 
months  and  has  been  employed  by  the 
employer  for  a  total  of  at  least  1 2 
months  must  be  made  as  of  the  date  the 
FMLA  leave  is  to  start.  An  employee 
may  be  on  “non-FMLA  leave”  at  the 
time  he  or  she  meets  the  eligibility 
requirements,  and  in  that  event,  any 
portion  of  the  leave  taken  for  an  FMLA- 
qualifying  reason  after  the  employee 
meets  the  eligibility  requirement  would 
be  “FMLA  leave.”  (See  §  825.300(b)  for 
rules  governing  the  content  of  the 
eligibility  notice  given  to  employees.) 

(e)  Whether  50  employees  are 
employed  within  75  miles  to  ascertain 
an  employee’s  eligibility  for  FMLA 
benefits  is  determined  when  the 
employee  gives  notice  of  the  need  for 
leave.  Whether  the  leave  is  to  be  taken 
at  one  time  or  on  an  intermittent  or 
reduced  leave  schedule  basis,  once  an 
employee  is  determined  eligible  in 
response  to  that  notice  of  the  need  for 
leave,  the  employee’s  eligibility  is  not 
affected  by  any  subsequent  change  in 
the  number  of  employees  employed  at 
or  within  75  miles  of  the  employee’s 
worksite,  for  that  specific  notice  of  the 
need  for  leave.  Similarly,  an  employer 
may  not  terminate  employee  leave  that 
has  already  started  if  the  employee- 
count  dfops  below  50.  For  example,  if 
an  employer  employs  60  employees  in 
August,  but  expects  that  the  number  of 
employees  will  drop  to  40  in  December, 
the  employer  must  grant  FMLA  benefits 
to  an  otherwise  eligible  employee  who 
gives  notice  of  the  need  for  leave  in 
August  for  a  period  of  leave  to  begin  in 
December. 

§  825.1 1 1  Determining  whether  50 
employees  are  employed  within  75  miles. 

(a)  Generally,  a  worksite  can  refer  to 
either  a  single  location  or  a  group  of 
contiguous  locations.  Structures  which 
form  a  campus  or  industrial  park,  or 
separate  facilities  in  proximity  with  one 
another,  may  be  considered  a  single  site 
of  employment.  On  the  other  hand, 
there  may  be  several  single  sites  of 
employment  within  a  single  building, 
such  as  an  office  building,  if  separate 
employers  conduct  activities  witbin  the 
building.  For  example,  an  office 
building  with  50  different  businesses  as 
tenants  will  contain  50  sites  of 
employment.  The  offices  of  each 
employer  will  be  considered  separate 
sites  of  employment  for  purposes  of 


FMLA.  An  employee’s  worksite  under 
FMLA  will  ordinarily  be  the  site  the 
employee  reports  to  or,  if  none,  from 
which  the  employee’s  work  is  assigned. 

(1)  Separate  buildings  or  areas  which 
are  not  directly  connected  or  in 
immediate  proximity  are  a  single 
worksite  if  they  are  in  reasonable 
geographic  proximity,  are  used  for  the 
same  purpose,  and  share  the  same  staff 
and  equipment.  For  example,  if  an 
employer  manages  a  number  of 
warehouses  in  a  metropolitan  area  but 
regularly  shifts  or  rotates  the  same 
employees  from  one  building  to  another, 
the  multiple  warehouses  would  be  a 
single  worksite. 

(2)  For  employees  with  no  fixed 
worksite,  e.g.,  construction  workers, 
transportation  workers  (e.g.,  truck 
drivers,  seamen,  pilots),  salespersons, 
etc.,  the  “worksite”  is  the  site  to  which 
they  are  assigned  as  their  home  base, 
from  which  their  work  is  assigned,  or  to 
which  they  report.  For  example,  if  a 
construction  company  headquartered  in 
New  Jersey  opened  a  construction  site 
in  Ohio,  and  set  up  a  mobile  trailer  on 
the  construction  site  as  the  company’s 
on-site  office,  the  construction  site  in 
Ohio  would  be  the  worksite  for  any 
employees  hired  locally  who  report  to 
the  mobile  trailer/company  office  daily 
for  work  assignments,  etc.  If  that 
construction  company  also  sent 
personnel  such  as  job  superintendents, 
foremen,  engineers,  an  office  manager, 
etc.,  from  New  Jersey  to  the  job  site  in 
Ohio,  those  workers  sent  from  New 
Jersey  continue  to  have  the  headquarters 
in  New  Jersey  as  their  “worksite.”  The 
workers  who  have  New  Jersey  as  their 
worksite  would  not  be  counted  in 
determining  eligibility  of  employees 
whose  home  base  is  the  Ohio  worksite, 
but  would  be  counted  in  determining 
eligibility  of  employees  whose  home 
base  is  New  Jersey.  For  transportation 
employees,  their  worksite  is  the 
terminal  to  which  they  are  assigned, 
report  for  work,  depart,  and  return  after 
completion  of  a  work  assignment.  For 
example,  an  airline  pilot  may  work  for 
an  airline  with  headquarters  in  New 
York,  but  the  pilot  regularly  reports  for 
duty  and  originates  or  begins  flights 
from  the  company’s  facilities  located  in 
an  airport  in  Chicago  and  returns  to 
Chicago  at  the  completion  of  one  or 
more  flights  to  go  off  duty.  The  pilot’s 
worksite  is  the  facility  in  Chicago.  An 
employee’s  personal  residence  is  not  a 
worksite  in  the  case  of  employees,  such 
as  salespersons,  who  travel  a  sales 
territory  and  who  generally  leave  to 
work  and  return  from  work  to  their 
personal  residence,  or  employees  who 
work  at  home,  as  under  the  concept  of 
flexiplace  or  telecommuting.  Rather, 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


68079 


their  worksite  is  the  office  to  which  they 
report  and  from  which  assignments  are 
made. 

(-3)  For  purposes  of  determining  that 
employee’s  eligibility,  when  an 
employee  is  jointly  employed  by  two  or 
more  employers  (see  §  825.106),  the 
employee’s  worksite  is  the  primary 
employer’s  office  from  which  the 
employee  is  assigned  or  reports,  unless 
the  employee  has  physically  worked  for 
at  least  one  year  at  a  facility  of  a 
secondary  employer,  in  which  case  the 
employee’s  worksite  is  that  location. 

The  employee  is  also  counted  by  the 
secondary  employer  to  determine 
eligibility  for  the  secondary  employer’s 
full-time  or  permanent  employees. 

(b)  The  75-mile  distance  is  measured 
by  surface  miles,  using  surface 
transportation  over  public  streets,  roads, 
highways  and  waterways,  by  the 
shortest  route  from  the  facility  where 
the  employee  needing  leave  is 
employed.  Absent  available  surface 
transportation  between  worksites,  the 
distance  is  measured  by  using  the  most 
frequently  utilized  mode  of 
transportation  (e.g.,  airline  miles). 

(c)  The  determination  of  how  many 
employees  are  employed  within  75 
miles  of  the  worksite  of  an  employee  is 
based  on  the  number  of  employees 
maintained  on  the  payroll.  Employees  of 
educational  institutions  who  are 
employed  permanently  or  who  are 
under  contract  are  “maintained  on  the 
payroll”  during  any  portion  of  the  year 
when  school  is  not  in  session.  See 

§  825.105(c). 

§  825.1 1 2  Qualifying  reasons  for  leave, 
general  rule. 

(a)  Circumstances  qualifying  for  leave. 
Employers  covered  by  FMLA  are 
required  to  grant  leave  to  eligible 
employees: 

(1)  For  birth  of  a  son  or  daughter,  and 
to  care  for  the  newborn  child  (see 
§825.120); 

(2)  For  placement  with  the  employee 
of  a  son  or  daughter  for  adoption  or 
foster  care  (see  §  825.121); 

(3)  To  care  for  the  employee’s  spouse, 
son,  daughter,  or  parent  with  a  serious 
health  condition  (see  §§  825.113  and 

825.122) ; 

(4)  Because  of  a  serious  health 
condition  that  makes  the  employee 
unable  to  perform  the  functions  of  the 
employee’s  job  (see  §§  825.113  and 

825.123) ; 

(5)  Because  of  any  qualifying  exigency 
arising  out  of  the  fact  that  the 
employee’s  spouse,  son,  daughter,  or 
parent  is  a  covered  military  member  on 
active  duty  (or  has  been  notified  of  an 
impending  call  or  order  to  active  duty) 


in  support  of  a  contingency  operation 
(see  §§  825.122  and  825.126);  and 

(6)  To  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness  if  the  employee  is  the  spouse, 
son,  daughter,  parent,  or  next  of  kin  of 
the  servicemember  (see  §§  825.122  and 
825.127). 

(b)  Equal  application.  The  right  to 
take  leave  under  FMLA  applies  equally 
to  male  and  female  employees.  A  father, 
as  well  as  a  mother,  can  take  family 
leave  for  the  birth,  placement  for 
adoption,  or  foster  care  of  a  child. 

(c)  Active  employee.  In  situations  ■ 
where  the  employer/employee 
relationship  has  been  interrupted,  such 
as  an  employee  who  has  been  on  layoff, 
the  employee  must  be  recalled  or 
otherwise  be  re-employed  before  being 
eligible  for  FMLA  leave.  Under  such 
circumstances,  an  eligible  employee  is 
immediately  entitled  to  further  FMLA 
leave  for  a  qualifying  reason. 

§  825.1 1 3  Serious  health  condition. 

(a)  For  purposes  of  FMLA,  “serious 
health  condition”  entitling  an  employee 
to  FMLA  leave  means  an  illness,  injury, 
impairment  or  physical  or  mental 
condition  that  involves  inpatient  care  as 
defined  in  §  825.114  or  continuing 
treatment  by  a  health  care  provider  as 
defined  in  §825.115. 

(b)  The  term  “incapacity”  means 
inability  to  work,  attend  school  or 
perform  other  regular  daily  activities 
due  to  the  serious  health  condition, 
treatment  therefore,  or  recovery 
therefrom. 

(c)  The  term  “treatment”  includes 
(but  is  not  limited  to)  examinations  to 
determine  if  a  serious  health  condition 
exists  and  evaluations  of  the  condition. 
Treatment  does  not  include  routine 
physical  examinations,  eye 
examinations,  or  dental  examinations.  A 
regimen  of  continuing  treatment 
includes,  for  example,  a  course  of 
prescription  medication  (e.g.,  an 
antibiotic)  or  therapy  requiring  special 
equipment  to  resolve  or  alleviate  the 
health  condition  (e.g.,  oxygen).  A 
regimen  of  continuing  treatment  that 
includes  the  taking  of  over-the-counter 
medications  such  as  aspirin, 
antihistamines,  or  salves;  or  bed-rest, 
drinking  fluids,  exercise,  and  other 
similar  activities  that  can  be  initiated 
without  a  visit  to  a  health  care  provider, 
is  not,  by  itself,  sufficient  to  constitute 

a  regimen  of  continuing  treatment  for 
OSes  of  FMLA  leave. 

Conditions  for  which  cosmetic 
treatments  are  administered  (such  as 
most  treatments  for  acne  or  plastic 
surgery)  are  not  “serious  health 
conditions”  unless  inpatient  hospital 
care  is  required  or  unless  complications 


develop.  Ordinarily,  unless 
complications  arise,  the  common  cold, 
the  flu,  ear  aches,  upset  stomach,  minor 
ulcers,  headaches  other  than  migraine, 
routine  dental  or  orthodontia  problems, 
periodontal  disease,  etc.,  are  examples 
of  conditions  that  do  not  meet  the 
definition  of  a  serious  health  condition 
and  do  not  qualify  for  FMLA  leave. 
Restorative  dental  or  plastic  surgery 
after  an  injury  or  removal  of  cancerous 
growths  are  serious  health  conditions 
provided  all  the  other  conditions  of  this 
regulation  are  met.  Mental  illness  or 
allergies  may  be  serious  health 
conditions,  but  only  if  all  the  conditions 
of  this  section  are  met. 

§  825.1 14  Inpatient  care. 

Inpatient  care  means  an  overnight 
stay  in  a  hospital,  hospice,  or  residential 
medical  care  facility,  including  any 
period  of  incapacity  as  defined  in 
§  825.113(b),  or  any  subsequent 
treatment  in  connection  with  such 
inpatient  care. 

§  825.1 1 5  Continuing  treatment. 

A  serious  health  condition  involving 
continuing  treatment  hy  a  health  care 
provider  includes  any  one  or  more  of 
the  following: 

(a)  Incapacity  and  treatment.  A  period 
of  incapacity  of  more  than  three 
consecutive,  full  calendar  days,  and  any 
subsequent  treatment  or  period  of 
incapacity  relating  to  the  same 
condition,  that  also  involves: 

(1)  Treatment  two  or  more  times, 
within  30  days  of  the  first  day  of 
incapacity,  unless  extenuating 
circumstances  exist,  by  a  health  care 
provider,  by  a  nurse  under  direct 
supervision  of  a  health  care  provider,  or 
by  a  provider  of  health  care  services 
(e.g.,  physical  therapist)  under  orders  of, 
or  on  referral  by,  a  health  care  provider; 
or 

(2)  Treatment  by  a  health  care 
provider  on  at  least  one  occasion,  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  provider. 

(3)  The  requirement  in  paragraphs 
(a)(1)  and  (2)  of  this  section  for 
treatment  by  a  health  care  provider 
means  an  in-person  visit  to  a  health  care 
provider.  The  first  (or  only)  in-person 
treatment  visit  must  take  place  within 
seven  days  of  the  first  day  of  incapacity. 

(4)  Whether  additional  treatment 
visits  or  a  regimen  of  continuing 
treatment  is  necessary  within  the  30-day 
period  shall  he  determined  by  the  health 
care  provider. 

(5)  The  term  “extenuating 
circumstances”  in  paragraph  (a)(1)  of 
this  section  means  circumstances 
heyond  the  employee’s  control  that 
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prevent  the  follow-up  visit  from 
occurring  as  planned  by  the  health  care 
provider.  Whether  a  given  set  of 
circumstances  are  extenuating  depends 
on  the  facts.  For  example,  extenuating 
circumstances  exist  if  a  health  care 
provider  determines  that  a  second  in- 
person  visit  is  needed  within  the  30-day 
period,  but  the  health  care  provider 
does  not  have  any  available 
appointments  during  that  time  period. 

(b)  Pregnancy  or  prenatal  care.  Any 
period  of  incapacity  due  to  pregnancy, 
or  for  prenatal  care.  See  also  §  825.120. 

(c)  Chronic  conditions.  Any  period  of 
incapacity  or  treatment  for  such 
incapacity  due  to  a  chronic  serious 
health  condition.  A  chronic  serious 
health  condition  is  one  which: 

(1)  Requires  periodic  visits  {defined  as 
at  least  twice  a  year)  for  treatment  by  a 
health  care  provider,  or  by  a  nurse 
under  direct  supervision  of  a  health  care 
provider; 

(2)  Continues  over  an  extended  period 
of  time  (including  recurring  episodes  of 
a  single  underlying  condition);  and 

(3)  May  cause  episodic  rather  than  a 
continuing  period  of  incapacity  (e.g., 
asthma,  diabetes,  epilepsy,  etc.). 

(d)  Permanent  or  long-term 
conditions.  A  period  of  incapacity 
which  is  permanent  or  long-term  due  to 
a  condition  for  which  treatment  may  not 
be  effective.  The  employee  or  family 
member  must  be  under  the  continuing 
supervision  of,  but  need  not  be 
receiving  active  treatment  by,  a  health 
care  provider.  Examples  include 
Alzheimer’s,  a  severe  stroke,  or  the 
terminal  stages  of  a  disease. 

(e)  Conditions  requiring  multiple 
treatments.  Any  period  of  absence  to 
receive  multiple  treatments  (including 
any  period  of  recovery  therefrom)  by  a 
health  care  provider  or  by  a  provider  of 
health  care  services  under  orders  of,  or 
on  referral  by,  a  health  care  provider, 
for: 

(1)  Restorative  surgery  after  an 
accident  or  other  injury;  or 

(2)  A  condition  that  would  likely 
result  in  a  period  of  incapacity  of  more 
than  three  consecutive,  full  calendar 
days  in  the  absence  of  medical 
intervention  or  treatment,  such  as 
cancer  (chemotherapy,  radiation,  etc.], 
severe  arthritis  (physical  therapy),  or 
kidney  disease  (dialysis). 

(f)  Absences  attributable  to  incapacity 
under  paragraph  (b)  or  (c)  of  this  section 
qualify  for  FMLA  leave  even  though  the 
employee  or  the  covered  family  member 
does  not  receive  treatment  from  a  health 
care  provider  during  the  absence,  and 
even  if  the  absence  does  not  last  more 
than  three  consecutive,  full  calendar 
days.  For  example,  an  employee  with 
asthma  may  be  unable  to  report  for  work 


due  to  the  onset  of  an  asthma  attack  or 
because  the  employee’s  health  care 
provider  has  advised  the  employee  to 
stay  home  when  the  pollen  count 
exceeds  a  certain  level.  An  employee 
who  is  pregnant  may  be  unable  to  report 
to  work  because  of  severe  morning 
sickness. 

§825.116  [Reserved] 

§825.117  [Reserved] 

§825.118  [Reserved] 

§  825.1 1 9  Leave  for  treatment  of 
substance  abuse. 

(a)  Substance  abuse  may  be  a  serious 
health  condition  if  the  conditions  of 
§§825.113  through  825.115  are  met. 
However,  FMLA  leave  may  only  be 
taken  for  treatment  for  substance  abuse 
by  a  health  care  provider  or  by  a 
provider  of  health  care  services  on 
referral  by  a  health  care  provider.  On 
the  other  hand,  absence  because  of  the 
employee’s  use  of  the  substance,  rather 
than  for  treatment,  does  not  qualify  for 
FMLA  leave. 

(b)  Treatment  for  substance  abuse 
does  not  prevent  an  employer  from 
taking  employment  action  against  an 
employee.  The  employer  may  not  take 
action  against  the  employee  because  the 
employee  has  exercised  his  or  her  right 
to  take  FMLA  leave  for  treatment. 
However,  if  the  employer  has  an 
established  policy,  applied  in  a  non- 
discriminatory  manner  that  has  been 
communicated  to  all  employees,  that 
provides  under  certain  circumstances  an 
employee  may  be  terminated  for 
substance  abus.e,  pursuant  to  that  policy 
the  employee  may  be  terminated 
whether  or  not  the  employee  is 
presently  taking  FMLA  leave.  An 
employee  may  also  take  FMLA  leave  to 
care  for  a  covered  family  member  who 
is  receiving  treatment  for  substance 
abuse.  The  employer  may  not  take 
action  against  an  employee  who  is 
providing  care  for  a  covered  family 
member  receiving  treatment  for 
substance  abuse. 

§  825.1 20  Leave  for  pregnancy  or  birth. 

(a)  General  rules.  Eligible  employees 
are  entitled  to  FMLA  leave  for 
pregnancy  or  birth  of  a  child  as  follows: 

(1)  Both  the  mother  and  father  are 
entitled  to  FMLA  leave  for  the  birth  of 
their  child. 

(2)  Both  the  mother  and  father  are 
entitled  to  FMLA  leave  to  be  with  the 
healthy  newborn  child  (i.e.,  bonding 
time)  during  the  12-month  period 
beginning  on  the  date  of  birth.  An 
employee’s  entitlement  to  FMLA  leave 
for  a  birth  expires  at  the  end  of  the  12- 
month  period  beginning  on  the  date  of 


the  birth.  If  state  law  allows,  or  the 
employer  permits,  bonding  leave  to  be 
taken  beyond  this  period,  such  leave 
will  not  qualify  as  FMLA  leave.  See 
§  825.701  regarding  non-FMLA  leave 
which  may  be  available  under 
applicable  State  laws.  Under  this 
section,  both  the  mother  and  father  are 
entitled  to  FMLA  leave  even  if  the 
newborn  does  not  have  a  serious  health 
condition. 

(3)  A  husband  and  wife  who  are 
eligible  for  FMLA  leave  and  are 
employed  by  the  same  covered 
employer  may  be  limited  to  a  combined 
total  of  12  weeks  of  leave  during  any  12- 
month  period  if  the  leave  is  taken  for 
birth  of  the  employee’s  son  or  daughter 
or  to  care  for  the  child  after  birth,  for 
placement  of  a  son  or  daughter  with  the 
employee  for  adoption  or  foster  care  or 
to  care  for  the  child  after  placement,  or 
to  care  for  the  employee’s  parent  with 

a  serious  health  condition.  This 
limitation  on  the  total  weeks  of  leave 
applies  to  leave  taken  for  the  reasons 
specified  as  long  as  a  husband  and  wife 
are  employed  by  the  “same  employer.” 

It  would  apply,  for  example,  even 
though  the  spouses  are  employed  at  two 
different  worksites  of  an  employer 
located  more  than  75  miles  from  each 
other,  or  by  two  different  operating 
divisions  of  the  same  company.  On  the 
other  hand,  if  one  spouse  is  ineligible 
for  FMLA  leave,  the  other  spouse  would 
be  entitled  to  a  full  12  weeks  of  FMLA 
leave.  Where  the  husband  and  wife  both 
use  a  portion  of  the  total  12-week  FMLA 
leave  entitlement  for  either  the  birth  of 
a  child,  for  placement  for  adoption  or 
foster  care,  or  to  care  for  a  parent,  the 
husband  and  wife  would  each  be 
entitled  to  the  difference  between  the 
amount  he  or  she  has  taken  individually 
and  12  weeks  for  FMLA  leave  for  other 
purposes.  For  example,  if  each  spouse 
took  6  weeks  of  leave  to  care  for  a 
healthy,  newborn  child,  each  could  use 
an  additional  6  weeks  due  to  his  or  her 
own  serious  health  condition  or  to  care 
for  a  child  with  a  serious  health 
condition  Note,  too,  that  many  State 
pregnancy  disability  laws  specify  a 
period  of  disability  either  before  or  after 
the  birth  of  a  child;  such  periods  would 
also  be  considered  FMLA  leave  for  a 
serious  health  condition  of  the  mother, 
and  would  not  be  subject  to  the 
combined  limit. 

(4)  The  mother  is  entitled  to  FMLA 
leave  for  incapacity  due  to  pregnancy, 
for  prenatal  care,  or  for  her  own  serious 
health  condition  following  the  birth  of 
the  child.  Circumstances  may  require 
that  FMLA  leave  begin  before  the  actual 
date  of  birth  of  a  child.  An  expectant 
mother  may  take  FMLA  leave  before  the 
birth  of  the  child  for  prenatal  care  or  if 
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her  conditton  makes  her  unable  to  work. 
The  mother  is  entitled  to  leave  for 
incapacity  due  to  pregnancy  even 
though  she  does  not  receive  treatment 
from  a  health  care  provider  during  the 
absence,  and  even  if  the  absence  does 
not  last  for  more  than  three  consecutive 
calendar  days.  For  example,  a  pregnant 
employee  may  be  unable  to  report  to 
work  because  of  severe  morning 
sickness. 

(5)  The  husband  is  entitled  to  FMLA 
leave  if  needed  to  care  for  his  pregnant 
spouse  who  is  incapacitated  or  if 
needed  to  care  for  her  during  her 
prenatal  care,  or  if  needed  to  care  for  the 
spouse  following  the  birth  of  a  child  if 
the  spouse  has  a  serious  health 
condition.  See  §825.124. 

(6)  Both  the  mother  and  father  are 
entitled  to  FMLA  leave  if  needed  to  care 
for  a  child  with  a  serious  health 
condition  if  the  requirements  of 
§§825.113  through  825.115  and 
825.122(c)  are  met.  Thus,  a  husband  and 
wife  may  each  take  12  weeks  of  FMLA 
leave  if  needed  to  care  for  their  newborn 
child  with  a  serious  health  condition, 
even  if  both  are  employed  by  the  same 
employer,  provided  they  have  not 
exhausted  their  entitlements  during  the 
applicable  12-month  FMLA  leave 
period. 

(b)  Intermittent  and  reduced  schedule 
leave.  An  eligible  employee  may  iise 
intermittent  or  reduced  schedule  leave 
after  the  birth  to  be  with  a  healthy 
newborn  child  only  if  the  employer 
agrees.  For  example,  an  employer  and 
employee  may  agree  to  a  part-time  work 
schedule  after  the  birth.  If  the  employer 
agrees  to  permit  intermittent  or  reduced 
schedule  leave  for  the  birth  of  a  child, 
the  employer  may  require  the  employee 
to  transfer  temporarily,  during  the 
period  the  intermittent  or  reduced  leave 
schedule  is  required,  to  an  available 
alternative  position  for  which  the 
employee  is  qualified  and  which  better 
accommodates  recurring  periods  of 
leave  than  does  the  employee’s  regular 
position.  Transfer  to  an  alternative 
position  may  require  compliance  with 
any  applicable  collective  bargaining 
agreement,  federal  law  (such  as  the 
Americans  with  Disabilities  Act),  and 
State  law.  Transfer  to  an  alternative 
position  may  include  altering  an 
existing  job  to  better  accommodate  the 
employee’s  need  for  intermittent  or 
reduced  leave.  The  employer’s 
agreement  is  not  required  for 
intermittent  leave  required  by  the 
serious  health  condition  of  the  mother 
or  newborn  child.  See  §§  825.202 
through  825.205  for  general  rules 
governing  the  use  of  intermittent  and 
reduced  schedule  leave.  See  §825.121 
for  rules  governing  leave  for  adoption  or 


foster  care.  See  §  825.601  for  special 
rules  applicable  to  instructional 
employees  of  schools. 

§  825.1 21  Leave  for  adoption  or  foster 
care. 

(a)  General  rules.  Eligible  employees 
are  entitled  to  FMLA  leave  for 
placement  with  the  employee  of  a  son 
or  daughter  for  adoption  or  foster  care 
as  follows: 

(1)  Employees  may  take  FMLA  leave 
before  the  actual  placement  or  adoption 
of  a  child  if  an  absence  from  work  is 
required  for  the  placement  for  adoption 
or  foster  care  to  proceed.  For  example, 
the  employee  may  be  required  to  attend 
counseling  sessions,  appear  in  court, 
consult  with  his  or  her  attorney  or  the 
doctor(s)  representing.the  birth  parent, 
submit  to  a  physical  examination,  or 
travel  to  another  country  to  complete  an 
adoption.  The  source  of  an  adopted 
child  (e.g.,  whether  from  a  licemsed 
placement  agency  or  otherwise)  is  not  a 
factor  in  determining  eligibility  for  leave 
for  this  purpose. 

(2)  An  employee’s  entitlement  to 
leave  for  adoption  or  foster  care  expires 
at  the  end  of  the  12-month  period 
beginning  on  the  date  of  the  placement. 
If  state  law  allows,  or  the  employer 
permits,  leave  for  adoption  or  foster  care 
to  be  taken  beyond  this  period,  such 
leave  will  not  qualify  as  FMLA  leave. 
See  §  825.701  regarding  non-FMLA 
leave  which  may  be  available  under 
applicable  State  laws.  Under  this 
section,  the  employee  is  entitled  to 
FMLA  leave  even  if  the  adopted  or 
foster  child  does  not  have  a  serious 
health  condition. 

(3)  A  husband  and  wife  who  are 
eligible  for  FMLA  leave  and  are 
employed  by  the  same  covered 
employer  may  be  limited  to  a  combined 
total  of  12  weeks  of  leave  during  any  12- 
month  period  if  the  leave  is  taken  for 
the  placement  of  the  employee’s  son  or 
daughter  or  to  care  for  the  child  after 
placement,  for  the  birth  of  the 
employee’s  son  or  daughter  or  to  care 
for  the  child  after  birth,  or  to  care  for  the 
employee’s  parent  with  a  serious  health 
condition.  This  limitation  on  the  total 
weeks  of  leave  applies  to  leave  taken  for 
the  reasons  specified  as  long  as  a 
husband  and  wife  are  employed  by  the 
“same  employer.”  It  would  apply,  for 
example,  even  though  the  spouses  are 
employed  at  two  different  worksites  of 
an  employer  located  more  than  75  miles 
from  each  other,  or  by  two  different 
operating  divisions  of  the  same 
company.  On  the  other  hand,  if  one 
spouse  is  ineligible  for  FMLA  leave,  the 
other  spouse  would  be  entitled  to  a  full 
12  weeks  of  FMLA  leave.  Where  the 
husband  and  wife  both  use  a  portion  of 


the  total  12- week  FMLA  leave 
entitlement  for  either  the  birth  of  a 
child,  for  placement  for  adoption  or 
foster  care,  or  to  care  for  a  parent,  the 
husband  and  wife  would  each  be 
entitled  to  the  difference  between  the 
amount  he  or  she  has  taken  individually 
and  12  weeks  for  FMLA  leave  for  other 
purposes.  For  example,  if  each  spouse 
took  6  weeks  of  leave  to  care  for  a 
healthy,  newly  placed  child,  each  could 
use  an  additional  6  weeks  due  to  his  or 
her  own  serious  health  condition  or  to 
care  for  a  child  with  a  serious  health 
condition. 

(4)  An  eligible  employee  is  entitled  to 
FMLA  leave  in  order  to  care  for  an 
adopted  or  foster  child  with  a  serious 
health  condition  if  the  requirements  of 
§§  825.113  through  825.115  and 
825.122(c)  are  met.  Thus,  a  husband  and 
wife  may  each  take  12  weeks  of  FMLA 
leave  if  needed  to  care  for  an  adopted 
or  foster  child  with  a  serious  health 
condition,  even  if  both  are  employed  by 
the  same  employer,  provided  they  have 
not  exhausted  their  entitlements  during 
the  applicable  12-month  FMLA  leave 
period. 

(b)  Use  of  intermittent  and  reduced 
schedule  leave.  An  eligible  employee 
may  use  intermittent  or  reduced 
schedule  leave  after  the  placement  of  a 
healthy  child  for  adoption  or  foster  care 
only  if  the  employer  agrees.  Thus,  for 
example,  the  employer  and  employee 
may  agree  to  a  part-time  work  schedule 
after  the  placement  for  bonding 
purposes.  If  the  employer  agrees  to 
permit  intermittent  or  reduced  schedule 
leave  for  the  placement  for  adoption  or 
foster  care,  the  employer  may  require 
the  employee  to  transfer  temporarily, 
during  the  period  the  intermittent  or 
reduced  leave  schedule  is  required,  to 
an  available  alternative  position  for 
which  the  employee  is  qualified  and 
which  better  accommodates  recurring 
periods  of  leave  than  does  the 
employee’s  regular  position.  Transfer  to 
an  alternative  position  may  require 
compliance  with  any  applicable 
collective  bargaining  agreement,  federal 
law  (such  as  the  Americans  with 
Disabilities  Act),  and  State  law.  Transfer 
to  an  alternative  position  may  include 
altering  an  existing  job  to  better 
accommodate  tbe  employee’s  need  for 
intermittent  or  reduced  leave.  The 
employer’s  agreement  is  not  required  for 
intermittent  leave  required  by  the 
serious  health  condition  of  the  adopted 
or  foster  child.  See  §§  825.202  through 
825.205  for  general  rules  governing  the 
use  of  intermittent  and  reduced 
schedule  leave.  See  §  825.120  for 
general  rules  governing  leave  for 
pregnancy  and  birth  of  a  child.  See 
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§  825.601  for  special  rules  applicable  to 
instructional  employees  of  schools. 

§825.122  Definitions  of  spouse,  parent, 
son  or  daughter,  next  of  kin  of  a  covered 
servicemember,  adoption,  foster  care,  son 
or  daughter  on  active  duty  or  cali  to  active 
duty  status,  son  or  daughter  of  a  covered 
servicemember,  and  parent  of  a  covered 
servicemember. 

(a)  Spouse.  Spouse  means  a  husband 
or  wife  as  defined  or  recognized  under 
State  law  for  purposes  of  marriage  in  the 
State  where  the  employee  resides, 
including  common  law  marriage  in 
States  where  it  is  recognized. 

(b)  Parent.  Parent  means  a  biological, 
adoptive,  step  or  foster  father  or  mother, 
or  any  other  individual  who  stood  in 
loco  parentis  to  the  employee  when  the 
employee  was  a  son  or  daughter  as 
defined  in  paragraph  (c)  of  this  section. 
This  term  does  not  include  parents  ‘‘in 
law.” 

(c)  Son  or  daughter.  For  purposes  of 
FMLA  leave  taken  for  birth  or  adoption, 
or  to  care  for  a  family  member  with  a 
serious  health  condition,  son  or 
daughter  means  a  biological,  adopted,  or 
foster  child,  a  stepchild,  a  legal  ward,  or 
a  child  of  a  person  standing  in  loco 
parentis,  who  is  either  under  age  18,  or 
age  18  or  older  and  “incapable  of  self- 
care  because  of  a  mental  or  physical 
disability”  at  the  time  that  FMLA  leave 
is  to  commence. 

(1)  “Incapable  of  self-care”  means  that 
the  individual  requires  active  assistance 
or  supervision  to  provide  daily  self-care 
in  three  or  more  of  the  “activities  of 
daily  living”  (ADLs)  or  “instrumental 
activities  of  daily  living”  (lADLs). 
Activities  of  daily  living  include 
adaptive  activities  such  as  caring 
appropriately  for  one’s  grooming  and 
hygiene,  bathing,  dressing  and  eating. 
Instrumental  activities  of  daily  living 
include  cooking,  cleaning,  shopping, 
taking  public  transportation,  paying 
bills,  maintaining  a  residence,  using 
telephones  and  directories,  using  a  post 
office,  etc. 

(2)  “Physical  or  mental  disability” 
means  a  physical  or  mental  impairment 
that  substantially  limits  one  or  more  of 
the  major  life  activities  of  an  individual. 
Regulations  at  29  CFR  1630.2(h),  (i).  and 
(j),  issued  by  the  Equal  Employment 
Opportunity  Commission  under  the 
Americans  with  Disabilities  Act  (ADA), 
42  U.S.C.  12101  et  seq.,  define  these 
terms. 

(3)  Persons  who  are  “in  loco  parentis” 
include  those  with  day-to-day 
responsibilities  to  care  for  and 
financially  support  a  child,  or,  in  the 
case  of  an  employee,  who  had  such 
responsibility  for  the  employee  when 
the  employee  was  a  child.  A  biological 
or  legal  relationship  is  not  necessary. 


(d)  Next  of  kin  of  a  covered 
servicemember.  “Next  of  kin  of  a 
covered  servicemember”  means  the 
nearest  blood  relative  other  than  the 
covered  servicemember’s  spouse, 
parent,  son,  or  daughter,  in  the 
following  order  of  priority:  Blood 
relatives  who  have  been  granted  legal 
custody  of  the  covered  servicemember 
by  court  decree  or  statutory  provisions, 
brothers  and  sisters,  grandparents,  aunts 
and  uncles,  and  first  cousins,  unless  the 
covered  servicemember  has  specifically 
designated  in  writing  another  blood 
relative  as  his  or  her  nearest  blood 
relative  for  purposes  of  military 
caregiver  leave  under  the  FMLA.  When 
no  such  designation  is  made,  and  there 
are  multiple  family  members  with  the 
same  level  of  relationship  to  the  covered 
servicemember,  all  such  family 
members  shall  be  considered  the 
covered  servicemember’s  next  of  kin 
and  may  take  FMLA  leave  to  provide 
care  to  the  covered  servicemember, 
either  consecutively  or  simultaneously. 
When  such  designation  has  been  made, 
the  designated  individual  shall  be 
deemed  to  be  the  covered 
servicemember’s  only  next  of  kin.  See 

§  825.127(b)(3). 

(e)  Adoption.  “Adoption”  means 
legally  and  permanently  assuming  the 
responsibility  of  raising  a  child  as  one’s 
own.  The  source  of  an  adopted  child 
(e.g.,  whether  from  a  licensed  placement 
agency  or  otherwise)  is  not  a  factor  in 
determining  eligibility  for  FMLA  leave. 
See  §  825.121  for  rules  governing  leave 
for  adoption. 

(f)  Foster  care.  Foster  care  is  24-hour 
care  for  children  in  substitution  for,  and 
away  from,  their  parents  or  guardian. 
Such  placement  is  made  by  or  with  the 
agreement  of  the  State  as  a  result  of  a 
voluntary  agreement  between  the  parent 
or  guardian  that  the  child  be  removed 
from  the  home,  or  pursuant  to  a  judicial 
determination  of  the  necessity  for  foster 
care,  and  involves  agreement  between 
the  State  and  foster  family  that  the  foster 
family  will  take  care  of  the  child. 
Although  foster  care  may  be  with 
relatives  of  the  child.  State  action  is 
involved  in  the  removal  of  the  child 
from  parental  custody.  See  §  825.121  for 
rules  governing  leave  for  foster  care. 

(g)  Son  or  daughter  on  active  duty  or 
call  to  active  duty  status.  “Son  or 
daughter  on  active  duty  or  call  to  active 
duty  status”  means  the  employee’s 
biological,  adopted,  or  foster  child, 
stepchild,  legal  ward,  or  a  child  for 
whom  the  employee  stood  in  loco 
parentis,  who  is  on  active  duty  or  call 
to  active  duty  status,  and  who  is  of  any 
age.  See  §  825.126(b)(1). 

(h)  Son  or  daughter  of  a  covered 
servicemember.  “Son  or  daughter  of  a 


covered  servicemember”  means  the 
servicemember’s  biological,  adopted,  or 
foster  child,  stepchild,  legal  ward,  or  a 
child  for  whom  the  servicemember 
stood  in  loco  parentis,  and  who  is  of  any 
age.  See  §  825.127(b)(1). 

(i)  Parent  of  a  covered  servicemember. 
“Parent  of  a  covered  servicemember” 
means  a  covered  servicemember’s 
biological,  adoptive,  step  or  foster  father 
or  mother,  or  any  other  individual  who 
stood  in  loco  parentis  to  the  covered 
servicemember.  This  term  does  not 
include  parents  “in  law.”  See 

§  825.127(b)(2). 

(j)  Documenting  relationships.  For 
purposes  of  confirmation  of  family 
relationship,  the  employer  may  require 
the  employee  giving  notice  of  the  need 
for  leave  to  provide  reasonable 
documentation  or  statement  of  family 
relationship.  This  documentation  may 
take  the  form  of  a  simple  statement  from 
the  employee,  or  a  child’s  birth 
certificate,  a  court  document,  etc.  The 
employer  is  entitled  to  examine 
documentation  silch  as  a  birth 
certificate,  etc.,  but  the  employee  is 
entitled  to  the  return  of  the  official 
document  submitted  for  this  purpose. 

§  825.1 23  Unable  to  perform  the  functions 
of  the  position. 

(a)  Definition.  An  employee  is 
“unable  to  perform  the  functions  of  the 
position”  where  the  health  care 
provider  finds  that  the  employee  is 
unable  to  work  at  all  or  is  unable  to 
perform  any  one  of  the  essential 
functions  of  the  employee’s  position 
within  the  meaning  of  the  Americans 
with  Disabilities  Act  (ADA),  as 
amended,  42  U.S.C.  12101  et  seq.,  and 
the  regulations  at  29  CFR  1630. 2(n).  An 
employee  who  must  be  absent  from 
work  to  receive  medical  treatment  for  a 
serious  health  condition  is  considered 
to  be  unable  to  perform  tbe  essential 
functions  of  the  position  during  the 
absence  for  treatment. 

(b)  Statement  of  functions.  An 

employer  bas  the  option,  in  requiring 
certification  from  a  health  care  provider, 
to  provide  a  statement  of  the  essential 
functions  of  the  employee’s  position  for 
the  health  care  provider  to  review.  A 
sufficient  medical  certification  must 
specify  what  functions  of  the 
employee’s  position  the  employee  is 
unable  to  perform  so  that  the  employer 
can  then  determine  whether  the 
employee  is  unable  to  perform  one  or 
more  essential  functions  of  the  ' 

employee’s  position.  For  purposes  of 
FMLA,  the  essential  functions  of  the 
employee’s  position  are  to  be 
determined  with  reference  to  the 
position  the  employee  held  at  the  time 
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notice  is  given  or  leave  commenced, 
whichever  is  earlier.  See  §  825.306. 

§  825.1 24  Needed  to  care  for  a  family 
member  or  covered  servicemember. 

(a)  The  medical  certification  provision 
that  an  employee  is  “needed  to  care  for” 
a  family  member  or  covered 
servicemember  encompasses  both 
physical  and  psychological  care.  It 
includes  situations  where,  for  example, 
because  of  a  serious  health  condition, 
the  family  member  is  unable  to  care  for 
his  or  her  own  basic  medical,  hygienic, 
or  nutritional  needs  or  safety,  or  is 
unable  to  transport  himself  or  herself  to 
the  doctor.  The  term  also  includes 
providing  psychological  comfort  and 
reassurance  which  would  be  beneficial 
to  a  child,  spouse  or  parent  with  a 
serious  health  condition  who  is 
receiving  inpatient  or  home  care. 

(b)  The  term  also  includes  situations 
where  the  employee  may  be  needed  to 
substitute  for  others  who  normally  care 
for  the  family  member  or  covered 
servicemember,  or  to  make 
arrangements  for  changes  in  care,  such 
as  transfer  to  a  nursing  home.  The 
employee  need  not  be  the  only 
individual  or  family  member  available 
to  care  for  the  family  member  or  covered 
servicemember. 

(c)  An  employee’s  intermittent  leave 
or  a  reduced  leave  schedule  necessary  to 
care  for  a  family  member  or  covered 
servicemember  includes  not  only  a 
situation  where  the  condition  of  the 
family  member  or  covered 
servicemember  itself  is  intermittent,  but 
also  where  the  employee  is  only  needed 
intermittently — such  as  where  other 
care  is  normally  available,  or  care 
responsibilities  are  shared  with  another 
member  of  the  family  or  a  third  party. 
See  §§  825.202  through  825.205  for  rules 
governing  the  use  of  intermittent  or 
reduced  schedule  leave. 

§  825.1 25  Definition  of  health  care 
provider. 

(a)  The  Act  defines  “health  care 
provider”  as: 

(1)  A  doctor  of  medicine  or 
osteopathy  who  is  authorized  to  practice 
medicine  or  surgery  (as  appropriate)  by 
the  State  in  which  the  doctor  practices; 
or 

(2)  Any  other  person  determined  by 
the  Secretary  to  be  capable  of  providing 
health  care  services. 

(b)  Others  “capable  of  providing 
health  care  services”  include  only: 

(1)  Podiatrists,  dentists,  clinical 
psychologists,  optometrists,  and 
chiropractors  (limited  to  treatment 
consisting  of  manual  manipulation  of 
the  spine  to  correct  a  subluxation  as 
demonstrated  by  X-ray  to  exist) 


authorized  to  practice  in  the  State  and 
performing  within  the  scope  of  their 
practice  as  defined  under  State  law; 

(2)  Nurse  practitioners,  nurse- 
midwives,  clinical  social  workers  and 
physician  assistants  who  are  authorized 
to  practice  under  State  law  and  who  are 
performing  within  the  scope  of  their 
practice  as  defined  under  State  law; 

•  (3)  Christian  Science  Practitioners 
listed  with  the  First  Church  of  Christ, 
Scientist  in  Boston,  Massachusetts. 
Where  an  employee  or  family  member  is 
receiving  treatment  from  a  Christian 
Science  practitioner,  an  employee  may 
not  object  to  any  requirement  from  an 
employer  that  the  employee  or  family 
member  submit  to  examination  (though 
not  treatment)  to  obtain  a  second  or 
third  certification  from  a  health  care 
provider  other  than  a  Christian  Science 
practitioner  except  as  otherwise 
provided  under  applicable  State  or  local 
law  or  collective  bargaining  agreement; 

(4)  Any  health  care  provider  from 
whom  an  employer  or  the  employer’s 
group  health  plan’s  benefits  manager 
will  accept  certification  of  the  existence 
of  a  serious  health  condition  to 
substantiate  a  claim  for  benefits;  and 

(5)  A  health  care  provider  listed  above 
who  practices  in  a  country  other  than 
the  United  States,  who  is  authorized  to 
practice  in  accordance  with  the  law  of 
that  country,  and  who  is  performing 
within  the  scope  of  his  or  her  practice 
as  defined  under  such  law. 

(c)  The  phrase  “authorized  to  practice 
in  the  State”  as  used  in  this  section 
means  that  the  provider  must  be 
authorized  to  diagnose  and  treat 
physical  or  mental  health  conditions. 

§  825.1 26  Leave  because  of  a  qualifying 
exigency. 

(a)  Eligible  employees  may  take 
FMLA  leave  while  the  employee’s 
spouse,  son,  daughter,  or  parent  (the 
“covered  military  member”)  is  on  active 
duty  or  call  to  active  duty  status  as 
defined  in  §  825.126(b)(2)  for  one  or 
more  of  the  following  qualifying 
exigencies: 

(1)  Short-notice  deployment. 

(1)  To  address  any  issue  that  arises 
from  the  fact  that  a  covered  military 
member  is  notified  of  an  impending  call 
or  order  to  active  duty  in  support  of  a 
contingency  operation  seven  or  less 
calendar  days  prior  to  the  date  of 
deployment; 

(ii)  Leave  taken  for  this  purpose  can 
be  used  for  a  period  of  seven  calendar 
days  beginning  on  the  date  a  covered 
military  member  is  notified  of  an 
impending  call  or  order  to  active  duty 
in  support  of  a  contingency  operation; 

(2)  Military  events  and  related 
activities. 


(i)  To  attend  any  official  ceremony, 
program,  or  event  sponsored  by  the 
military  that  is  related  to  the  active  duty 
or  call  to  active  duty  status  of  a  covered 
military  member;  and 

(ii)  To  attend  family  support  or 
assistance  programs  and  informational 
briefings  sponsored  or  promoted  by  the 
military,  military  service  organizations, 
or  the  American  Red  Cross  that  are 
related  to  the  active  duty  or  call  to 
active  duty  status  of  a  covered  military 
member; 

(3)  Childcare  and  school  activities. 

(i)  To  arrange  for  alternative  childcare 
when  the  active  duty  or  call  to  active 
duty  status  of  a  covered  military 
member  necessitates  a  change  in  the 
existing  childcare  arrangement  for  a 
biological,  adopted,  or  foster  child,  a 
stepchild,  or  a  legal  ward  of  a  covered 
military  member,  or  a  child  for  whom  a 
covered  military  member  stands  in  loco 
parentis,  who  is  either  under  age  18,  or 
age  18  or  older  and  incapable  of  self- 
care  because  of  a  mental  or  physical 
disability  at  the  time  that  FMLA  leave 
is  to  commence; 

(ii)  To  provide  childcare  on  an  urgent, 
immediate  need  basis  (but  not  on  a 
routine,  regular,  or  everyday  basis) 
when  the  need  to  provide  such  care 
arises  from  the  active  duty  or  call  to 
active  duty  status  of  a  covered  military 
member  for  a  biological,  adopted,  or 
foster  child,  a  stepchild,  or  a  legal  ward 
of  a  covered  military  member,  or  a  child 
for  whom  a  covered  military  member 
stands  in  loco  parentis,  who  is  either 
under  age  18,  or  age  18  or  older  and 
incapable  of  self-care  because  of  a 
mental  or  physical  disability  at  the  time 
that  FMLA  leave  is  to  commence; 

(iii)  To  enroll  in  or  transfer  to  a  new 
school  or  day  care  facility  a  biological, 
adopted,  or  foster  child,  a  stepchild,  or 
a  legal  ward  of  the  covered  military 
member,  or  a  child  for  whom  the 
covered  military  member  stands  in  loco 
parentis,  who  is  either  under  age  18,  or 
age  18  or  older  and  incapable  of  self- 
care  because  of  a  mental  or  physical 
disability  at  the  time  that  FMLA  leave 
is  to  commence,  when  enrollment  or 
transfer  is  necessitated  by  the  active 
duty  or  call  to  active  duty  status  of  a 
covered  militarv  member;  and 

(iv)  To  attend  meetings  with  staff  at  a 
school  or  a  daycare  facility,  such  as 
meetings  with  school  officials  regarding 
disciplinary  measures,  parent-teacher 
conferences,  or  meetings  with  school 
counselors,  for  a  biological,  adopted,  or 
foster  child,  a  stepchild,  or  a  legal  ward 
of  the  covered  military  member,  or  a 
child  for  whom  the  covered  military 
member  stands  in  loco  parentis,  who  is 
either  under  age  18,  or  age  18  or  older 
and  incapable  of  self-care  because  of  a 
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mental  or  physical  disability  at  the  time 
that  FMLA  leave  is  to  commence,  when 
such  meetings  are  necessary  due  to 
circumstances  arising  from  the  active 
duty  or  call  to  active  duty  status  of  a 
covered  military  member; 

(4)  Financial  and  legal  arrangements. 

(i)  To  make  or  update  financial  or 
legal  arrangements  to  address  the 
covered  military  member’s  absence 
while  on  active  duty  or  call  to  active 
duty  status,  such  as  preparing  and 
executing  financial  and  healthcare 
powers  of  attorney,  transferring  bank 
account  signature  authority,  enrolling  in 
the  Defense  Enrollment  Eligibility 
Reporting  System  (DEERS),  obtaining 
military  identification  cards,  or 
preparing  or  updating  a  will  or  living 
trust;  and 

(ii)  To  act  as  the  covered  military 
member’s  representative  before  a 
federal,  state,  or  local  agency  for 
purposes  of  obtaining,  arranging,  or 
appealing  military  service  benefits 
while  the  covered  military  member  is  on 
active  duty  or  call  to  active  duty  status, 
and  for  a  period  of  90  days  following  the 
termination  of  the  covered  military 
member’s  active  duty  status; 

(5)  Counseling.  To  attend  counseling 
provided  by  someone  other  than  a 
health  care  provider  for  oneself,  for  the 
covered  military  member,  or  for  the 
biological,  adopted,  or  foster  child,  a 
stepchild,  or  a  legal  ward  of  the  covered 
military  member,  or  a  child  for  whom 
the  covered  military  member  stands  in 
loco  parentis,  who  is  either  under  age 
18,  or  age  18  or  older  and  incapable  of 
self-care  because  of  a  mental  or  physical 
disability  at  the  time  that  FMLA  leave 
is  to  commence,  provided  that  the  need 
for  counseling  arises  from  the  active 
duty  or  call  to  active  duty  status  of  a 
covered  military  member; 

(6)  Rest  and  recuperation. 

(i)  To  spend  time  with  a  covered 
military  member  who  is  on  short-term, 
temporary',  rest  and  recuperation  leave 
during  the  period  of  deployment; 

(ii)  Eligible  employees  may  take  up  to 
five  days  of  leave  for  each  instance  of 
rest  and  recuperation; 

(7)  Post-deployment  activities. 

(i)  To  attend  arrival  ceremonies, 
reintegration  briefings  and  events,  and 
any  other  official  ceremony  or  program 
sponsored  by  the  military  for  a  period 
of  90  days  following  the  termination  of 
the  covered  military  member’s  active 
duty  status;  and 

(ii)  To  address  issues  that  arise  from 
the  death  of  a  covered  military  member 
while  on  active  duty  status,  such  as 
meeting  and  recovering  the  body  of  the 
covered  military  member  and  making 
funeral  arrangements; 


(8)  Additional  activities.  To  address 
other  events  which  arise  out  of  the 
covered  military  member’s  active  duty 
or  call  to  active  duty  status  provided 
that  the  employer  and  employee  agree 
that  such  leave  shall  qualify  as  an 
exigency,  and  agree  to  both  the  timing 
and  duration  of  such  leave. 

(b)  A  “covered  military  member” 
means  the  employee’s  spouse,  son, 
daughter,  or  parent  on  active  duty  or 
call  to  active  duty  status. 

(1)  A  “son  or  daughter  on  active  duty 
or  call  to  active  duty  status”  means  the 
employee’s  biological,  adopted,  or  foster 
child,  stepchild,  legal  ward,  or  a  child 
for  whom  the  employee  stood  in  loco 
parentis,  who  is  on  active  duty  or  call 

to  active  duty  status,  and  who  is  of  any 
age. 

(2)  “Active  duty  or  call  to  active  duty 
status”  means  duty  under  a  call  or  order 
to  active  duty  (or  notification  of  an 
impending  call  or  order  to  active  duty) 
in  support  of  a  contingency  operation 
pursuant  to:  Section  688  of  Title  10  of 
the  United  States  Code,  which 
authorizes  ordering  to  active  duty 
retired  members  of  the  Regular  Armed 
Forces  and  members  of  the  retired 
Reserve  who  retired  after  completing  at 
least  20  years  of  active  service;  Section 
12301(a)  of  Title  10  of  the  United  States 
Code,  which  authorizes  ordering  all 
reserve  component  members  to  active 
duty  in  the  case  of  war  or  national 
emergency;  Section  12302  of  Title  10  of 
the  United  States  Code,  which 
authorizes  ordering  any  unit  or 
unassigned  member  of  the  Ready 
Reserve  to  active  duty;  Section  12304  of 
Title  10  of  the  United  States  Code, 
which  authorizes  ordering  any  unit  or 
unassigned  member  of  the  Selected 
Reserve  and  certain  members  of  the 
Individual  Ready  Reserve  to  active  duty; 
Section  12305  of  Title  10  of  the  United 
States  Code,  which  authorizes  the 
suspension  of  promotion,  retirement  or 
separation  rules  for  certain  Reserve 
components;  Section  12406  of  Title  10 
of  the  United  States  Code,  which 
authorizes  calling  the  National  Guard 
into  federal  service  in  certain 
circumstances;  chapter  15  of  Title  10  of 
the  United  States  Code,  which 
authorizes  calling  the  National  Guard 
and  state  military  into  federal  service  in 
the  case  of  insurrections  and  national 
emergencies;  or  any  other  provision  of 
law  during  a  war  or  during  a  national 
emergency  declared  by  the  President  or 
Congress  so  long  as  it  is  in  support  of 

a  contingency  operation. 

(i)  Employees  are  eligible  to  take 
FMLA  leave  because-of  a  qualifying 
exigency  when  the  covered  military 
member  is  on  active  duty  or  call  to 
active  duty  status  in  support  of  a 


contingency  operation  pursuant  to  one 
of  the  provisions  of  law  identified  in 
paragraph  (b)(2)  of  this  section  as  either 
a  member  of  the  reserve  components 
(Army  National  Guard  of  the  United 
States,  Army  Reserve,  Navy  Reserve, 
Marine  Corps  Reserve,  Air  National 
Guard  of  the  United  States,  Air  Force 
Reserve  and  Coast  Guard  Reserve),  or  a 
retired  member  of  the  Regular  Armed 
Forces  or  Reserve.  An  employee  whose 
family  member  is  on  active  duty  or  call 
to  active  duty  status  in  support  of  a 
contingency  operation  as  a  member  of 
the  Regular  Armed  Forces  is  not  eligible 
to  take  leave  because  of  a  qualifying 
exigency. 

(ii)  A  call  to  active  duty  for  purposes 
of  leave  taken  because  of  a  qualifying 
exigency  refers  to  a  Federal  call  to  active 
duty.  State  calls  to  active  duty  are  not 
covered  unless  under  order  of  the 
President  of  the  United  States  pursuant 
to  one  of  the  provisions  of  law 
identified  in  paragraph  (b)(2)  of  this 
section  in  support  of  a  contingency 
operation. 

(3)  The  active  duty  orders  of  a  covered 
military  member  will  generally  specify 
if  the  servicemember  is  serving  in 
support  of  a  contingency  operation  by 
citation  to  the  relevant  section  of  Title 
10  of  the  United  States  Code  and/or  by 
reference  to  the  specific  name  of  the 
contingency  operation.  A  military 
operation  qualifies  as  a  contingency 
operation  if  it: 

(i)  is  designated  by  the  Secretary  of 
Defense  as  an  operation  in  which 
members  of  the  armed  forces  are  or  may 
become  involved  in  military  actions, 
operations,  or  hostilities  against  an 
enemy  of  the  United  States  or  against  an 
opposing  military  force;  or 

(li)  results  in  the  call  or  order  to,  or 
retention  on,  active  duty  of  members  of 
the  uniformed  services  under  section 
688,  12301(a),  12302,  12304,  12305,  or 
12406  of  Title  10  of  the  United  States 
Code,  chapter  15  of  Title  10  of  the 
United  States  Code,  or  any  other 
provision  of  law  during  a  war  or  during 
a  national  emergency  declared  by  the 
President  or  Congress.  10  U.S.C. 
101(a)(13). 

§  825.1 27  Leave  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness. 

(a)  Eligible  employees  are  entitled  to 
FMLA  leave  to  care  for  a  current 
member  of  the  Armed  Forces,  including 
a  member  of  the  National  Guard  or 
Reserves,  or  a  member  of  the  Armed 
Forces,  the  National  Guard  or  Reserves 
who  is  on  the  temporary  disability 
retired  list,  who  has  a  serious  injury  or 
illness  incurred  in  the  line  of  duty  on 
active  duty  for  which  he  or  she  is 
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undergoing  medical  treatment, 
recuperation,  or  therapy;  or  otherwise  in 
outpatient  status;  or  otherwise  on  the 
temporary  disability  retired  list.  Eligible 
employees  may  not  take  leave  under 
this  provision  to  care  for  former 
members  of  the  Armed  Forces,  former 
members  of  the  National  Guard  and 
Reserves,  and  members  on  the 
permanent  disability  retired  list. 

(1)  A  “serious  injury  or  illness” 
means  an  injury  or  illness  incurred  by 
a  covered  servicemember  in  the  line  of 
duty  on  active  duty  that  may  render  the 
servicemember  medically  unfit  to 
perform  the  duties  of  his  or  her  office, 
grade,  rank  or  rating. 

(2)  “Outpatient  status,”  with  respect 
to  a  covered  servicemember,  means  the 
status  of  a  member  of  the  Armed  Forces 
assigned  to  either  a  military  medical 
treatment  facility  as  an  outpatient;  or  a 
unit  established  for  the  purpose  of 
providing  command  and  control  of 
members  of  the  Armed  Forces  receiving 
medical  care  as  outpatients. 

(b)  In  order  to  care  for  a  covered 
servicemember,  an  eligible  employee 
must  be  the  spouse,  son,  daughter,  or 
parent,  or  next  of  kin  of  a  covered 
servicemember. 

(1)  A  “son  or  daughter  of  a  covered 
servicemember”  means  the  covered 
servicemember’s  biological,  adopted,  or 
foster  child,  stepchild,  legal  ward,  or  a 
child  for  whom  the  covered 
servicemember  stood  in  loco  parentis, 
and  who  is  of  any  age. 

(2)  A  “parent  of  a  covered 
servicemember”  means  a  covered 
servicemember’s  biological,  adoptive, 
step  or  foster  father  or  mother,  or  any 
other  individual  who  stood  in  loco 
parentis  to  the  covered  servicemember. 
This  term  does  not  include  parents  “in 
law.” 

(3)  The  “next  of  kin  of  a  covered 
servicemember”  is  the  nearest  blood 
relative,  other  than  the  covered 
servicemember’s  spouse,  parent,  son,  or 
daughter,  in  the  following  order  of 
priority:  blood  relatives  who  have  been 
granted  legal  custody  of  the 
servicemember  by  court  decree  or 
statutory  provisions,  brothers  and 
sisters,  grandparents,  aunts  and  uncles, 
and  first  cousins,  unless  the  covered 
servicemember  has  specifically 
designated  in  writing  another  blood 
relative  as  his  or  her  nearest  blood 
relative  for  purposes  of  military 
caregiver  leave  under  the  FMLA.  When 
no  such  designation  is  made,  and  there 
are  multiple  family  members  with  the 
same  level  of  relationship  to  the  covered 
servicemember,  all  such  family 
members  shall  be  considered  the 
covered  servicemember’s  next  of  kin 
and  may  take  FMLA  leave  to  provide 


care  to  the  covered  servicemember, 
either  consecutively  or  simultaneously. 
When  such  designation  has  been  made, 
the  designated  individual  shall  be 
deemed  to  be  the  covered 
servicemember’s  only  next  of  kin.  For 
example,  if  a  covered  servicemember 
has  three  siblings  and  has  not 
designated  a  blood  relative  to  provide 
care,  all  three  siblings  would  be 
considered  the  covered  servicemember’s 
next  of  kin.  Alternatively,  where  a 
covered  servicemember  has  a  sibling(s) 
and  designates  a  cousin  as  his  or  her 
next  of  kin  for  FMLA  purposes,  then 
only  the  designated  cousin  is  eligible  as 
the  covered  servicemember’s  next  of 
kin.  An  employer  is  permitted  to  require 
an  employee  to  provide  confirmation  of 
covered  family  relationship  to  the 
covered  servicemember  pursuant  to 
§825.122(i). 

(c)  An  eligible  employee  is  entitled  to 
26  workweeks  of  leave  to  care  for  a 
covered  servicemember  with  a  serious 
injury  or  illness  during  a  “single  12- 
month  period.” 

(1)  The  “single  12-month  period” 
described  in  paragraph  (c)  of  this 
section  begins  on  the  first  day  the 
eligible  employee  takes  FMLA  leave  to 
care  for  a  covered  servicemember  and 
ends  12  months  after  that  date, 
regardless  of  the  method  used  by  the 
employer  to  determine  the  employee’s 
12  workweeks  of  leave  entitlement  for 
other  FMLA-qualifying  reasons.  If  an 
eligible  employee  does  not  take  all  of 
his  or  her  26  workweeks  of  leave 
entitlement  to  care  for  a  covered 
servicemember  during  this  “single  12- 
month  period,”  the  remaining  part  of 
his  or  her  26  workweeks  of  leave 
entitlement  to  care  for  the  covered 
servicemember  is  forfeited. 

(2)  The  leave  entitlement  described  in 
paragraph- (c)  of  this  section  is  to  be 
applied  on  a  per-covered- 
servieemember,  per-injury  basis  such 
that  an  eligible  employee  may  be 
entitled  to  take  more  than  one  period  of 
26  workweeks  of  leave  if  the  leave  is  to 
care  for  different  covered 
servicemembers  or  to  care  for  the  same 
servicemember  with  a  subsequent 
serious  injury  or  illness,  except  that  no 
more  than  26  workweeks  of  leave  may 
be  taken  within  any  “single  12-month 
period.”  An  eligible  employee  may  take 
more  than  one  period  of  26  workweeks 
of  leave  to  care  for  a  covereB 
servicemember  with  more  than  one 
serious  injury  or  illness  only  when  the 
serious  injury  or  illness  is  a  subsequent 
serious  injury  or  illness.  When  an 
eligible  employee  takes  leave  to  care  for 
more  than  one  covered  servicemember 
or  for  a  subsequent  serious  injury  or 
illness  of  the  same  covered 


servicemember,  and  the  “single  12- 
month  periods”  corresponding  to  the 
different  military  caregiver  leave 
entitlements  overlap,  the  employee  is 
limited  to  taking  no  more  than  26 
workweeks  of  leave  in  each  “single  12- 
month  period.” 

(3)  An  eligible  employee  is  entitled  to 
a  combined  total  of  26  workweeks  of 
leave  for  any  FMLA-qualifying  reason 
during  the  “single  12-month  period” 
described  in  paragraph  (c)  of  this 
section,  provided  that  the  employee  is 
entitled  to  no  more  than  12  weeks  of 
leave  for  one  or  more  of  the  following: 
because  of  the  birth  of  a  son  or  daughter 
of  the  employee  and  in  order  to  care  for 
such  son  or  daughter;  because  of  the 
placement  of  a  son  or  daughter  with  the 
employee  for  adoption  or  foster  care;  in 
order  to  care  for  the  spouse,  son, 
daughter,  or  parent  with  a  serious  health 
condition;  because  of  the  employee’s 
own  serious  health  condition;  or 
because  of  a  qualifying  exigency.  Thus, 
for  example,  an  eligible  employee  may, 
during  the  “single  12-month  period,” 
take  16  weeks  of  FMLA  leave  to  care  for 
a  covered  servicemember  and  10  weeks 
of  FMLA  leave  to  care  for  a  newborn 
child.  However,  the  employee  may  not 
take  more  than  1 2  weeks  of  FMLA  leave 
to  care  for  the  newborn  child  during  the 
“single  12-month  period,”  even  if  the 
employee  takes  fewer  than  14  weeks  of 
FMLA  leave  to  care  for  a  covered 
servicemember. 

(4)  In  all  circumstances,  including  for 
leave  taken  to  care  for  a  covered 
servicemember,  the  employer  is 
responsible  for  designating  leave,  paid 
or  unpaid,  as  FMLA-qualifying,  and  for 
giving  notice  of  the  designation  to  the 
employee  as  provided  in  §  825.300.  In 
the  case  of  leave  that  qualifies  as  both 
leave  to  care  for  a  covered 
servicemember  and  leave  to  care  for  a 
family  member  with  a  serious  health 
condition  during  the  “single  12-month 
period”  described  in  paragraph  (c)  of 
this  section,  the  employer  must 
designate  such  leave  as  leave  to  care  for 
a  covered  servicemember  in  the  first 
instance.  Leave  that  qualifies  as  both 
leave  to  care  for  a  covered 
servicemember  and  leave  taken  to  care 
for  a  family  member  with  a  serious 
health  condition  during  the  “single  12- 
month  period”  described  in  paragraph 
(c)  of  this  section  must  not  be 
designated  and  counted  as  both  leave  to 
care  for  a  covered  servicemember  and 
leave  to  care  for  a  family  member  with 

a  serious  health  condition.  As  is  the 
case  with  leave  taken  for  other 
qualifying  reasons,  employers  may 
retroactively  designate  leave  as  leave  to 
care  for  a  covered  servicemember 
pursuant  to  §825. 301(d). 
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(d)  A  husband  and  wife  who  are 
eligible  for  FMLA  leave  and  are 
employed  by  the  same  covered 
employer  may  be  limited  to  a  combined 
total  of  26  workweeks  of  leave  during 
the  “single  12-month  period”  described 
in  paragraph  (c)  of  this  section  if  the 
leave  is  taken  for  birth  of  the  employee’s 
son  or  daughter  or  to  care  for  the  child 
after  birth,  for  placement  of  a  son  or 
daughter  with  the  employee  for 
adoption  or  foster  care,  or  to  care  for.  the 
child  after  placement,  to  care  for  the 
employee’s  parent  with  a  serious  health 
condition,  or  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness.  This  limitation  on  the  total 
weeks  of  leave  applies  to  leave  taken  for 
the  reasons  specified  as  long  as  a 
husband  and  wife  are  employed  by  the 
“same  employer.”  It  would  apply,  for 
example,  even  though  the  spouses  are 
employed  at  two  different  worksites  of 
an  employer  located  more  than  75  miles 
from  each  other,  or  by  two  different 
operating  divisions  of  the  same 
company.  On  the  other  hand,  if  one 
spouse  is  ineligible  for  FMLA  leave,  the 
other  spouse  would  be  entitled  to  a  full 
26  workweeks  of  FMLA  leave. 

Subpart  B — Employee  Leave 
Entitlements  Under  the  Family  and 
Medical  Leave  Act 

§  825.200  Amount  of  leave. 

(a)  Except  in  the  case  of  leave  to  care  • 
for  a  covered  servicemember  with  a 
serious  injury  or  illness,  an  eligible 
employee’s  FMLA  leave  entitlement  is 
limited  to  a  total  of  12  workweeks  of 
leave  during  any  12-month  period  for 
any  one,  or  more,  of  the  following 
reasons: 

(1)  The  birth  of  the  employee’s  son  or 
daughter,  and  to  care  for  the  newborn 
child: 

(2)  The  placement  with  the  employee 
of  a  son  or  daughter  for  adoption  or 
foster  care,  and  to  care  for  the  newly  . 
placed  child; 

(3)  To  care  for  the  employee’s  spouse, 
son,  daughter,  or  parent  with  a  serious 
health  condition; 

(4)  Because  of  a  serious  health 
condition  that  makes  the  employee 
unable  to  perform  one  or  more  of  the 
essential  functions  of  his  or  her  job:  and, 

(5)  Because  of  any  qualifying  exigency 
arising  out  of  the  fact  that  the 
employee’s  spouse,  son,  daughter,  or 
parent  is  a  covered  military  member  on 
active  duty  (or  has  been  notified  of  an 
impending  call  or  order  to  active-duty) 
in  support  of  a  contingency  operation. 

(b)  An  employer  is  permitted  to 
choose  any  one  of  the  following 
methods  for  determining  the  “12-month 
period”  in  which  the  12  weeks  of  leave 


entitlement  described  in  paragraph  (a) 
of  this  section  occurs: 

(1)  The  calendar  year; 

(2)  Any  fixed  12-month  “leave  year,” 
such  as  a  fiscal  year,  a  year  required  by 
State  law,  or  a  year  starting  on  an 
employee’s  “anniversary”  date; 

(3)  The  12-month  period  measured 
forward  from  the  date  any  employee’s 
first  FMLA  leave  under  paragraph  (a) 
begins;  or, 

(4)  A  “rolling”  12-month  period 
measured  backward  from  the  date  an 
employee  uses  any  FMLA  leave  as 
described  in  paragraph  (a). 

(c)  Under  methods  in  paragraphs 
{b)(l)  and  (b)(2)  of  this  section  an 
employee  would  be  entitled  to  up  to  12 
weeks  of  FMLA  leave  at  any  time  in  the 
fixed  12-month  period  selected.  An 
employee  could,  therefore,  take  12 
weeks  of  leave  at  the  end  of  the  year  and 
12  weeks  at  the  beginning  of  the 
following  year.  Under  the  method  in 
paragraph  (b)(3)  of  this  section,  an 
employee  would  be  entitled  to  12  weeks 
of  leave  during  the  year  beginning  on 
the  first  date  FMLA  leave  is  taken;  the 
next  12-month  period  would  begin  the 
first  time  FMLA  leave  is  taken  after 
completion  of  any  previous  12-month 
period.  Under  the  method  in  paragraph 
(b)(4)  of  this  section,  the  “rolling”  12- 
month  period,  each  time  an  employee 
takes  FMLA  leave  the  remaining  leave 
entitlement  would  be  any  balance  of  the 
12  weeks  which  has  not  been  used 
during  the  immediately  preceding  12 
months.  For  example,  if  an  employee 
has  taken  eight  weeks  of  leave  during 
the  past  12  months,  an  additional  four 
weeks  of  leave  could  be  taken.  If  an 
employee  used  four  weeks  beginning 
February  1,  2008,  four  weeks  beginning 
June  1,  2008,  and  four  weeks  beginning 
December  1,  2008,  the  employee  would 
not  be  entitled  to  any  additional  leave 
until  February  1,  2009.  However, 
beginning  on  February  1,  2009,  the 
employee  would  again  be  eligible  to 
take  FMLA  leave,  recouping  the  right  to 
take  the  leave  in  the  same  manner  and 
amounts  in  which  it  was  used  in  the 
previous  year.  Thus,  the  employee 
would  recoup  (and  be  entitled  to  use) 
one  additional  day  of  FMLA  leave  each 
day  for  four  weeks,  commencing 
February  1,  2009.  The  employee  would 
also  begin  to  recoup  additional  days 
beginning  on  June  1,  2009,  and 
additional  days  beginning  on  December 
1,  2009.  Accordingly,  employers  using 
the  rolling  12-month  period  may  need  to 
calculate  whether  the  employee  is 
entitled  to  take  FMLA  leave  each  time 
that  leave  is  requested,  and  employees 
taking  FMLA  leave  on  such  a  basis  may 
fall  in  and  out  of  FMLA  protection 
based  on  their  FMLA  usage  in  the  prior 


12  months.  For  example,  in  the  example 
above,  if  the  employee  needs  six  weeks 
of  leave  for  a  serious  health  condition 
commencing  February  1,  2009,  only  the 
first  four  weeks  of  the  leave  would  be 
FMLA-protected. 

(d) (1)  Employers  will  be  allowed  to 
choose  any  one  of  the  alternatives  in 
paragraph  (b)  of  this  section  for  the 
leave  entitlements  described  in 
paragraph  (a)  of  this  section  provided 
the  alternative  chosen  is  applied 
consistently  and  uniformly  to  all 
employees.  An  employer  wishing  to 
change  to  another  alternative  is  required 
to  give  at  least  60  days  notice  to  all 
employees,  and  the  transition  must  take 
place  in  such  a  way  that  the  employees 
retain  the  full  benefit  of  12  weeks  of 
leave  under  whichever  method  affords 
the  greatest  benefit  to  the  employee. 
Under  no  circumstances  may  a  new 
method  be  implemented  in  order  to 
avoid  the  Act’s  leave  requirements. 

(2)  An  exception  to  this  required 
uniformity  would  apply  in  the  case  of 
a  multi-State  employer  who  has  eligible 
employees  in  a  State  which  has  a  family 
and  medical  leave  statute.  The  State 
may  require  a  single  method  of 
determining  the  period  during  which 
use  of  the  leave  entitlement  is 
measured.  This  method  may  conflict 
with  the  method  chosen  by  the 
employer  to  determine  “any  12  months” 
for  purposes  of  the  Federal  .statute.  The 
employer  may  comply  with  the  State 
provision  for  all  employees  employed 
within  that  State,  and  uniformly  use 
another  method  provided  by  this 
regulation  for  the  leave  entitlements 
described  in  paragraph  (a)  for  all  other 
employees. 

(e)  If  an  employer  fails  to  select  one 
of  the  options  in  paragraph  (b)  of  this 
section  for  measuring  the  12-month 
period  for  the  leave  entitlements 
described  in  paragraph  (a),  the  option 
that  provides  the  most  beneficial 
outcome  for  the  employee  will  be  used. 
The  employer  may  subsequently  select 
an  option  only  by  providing  the  60-day 
notice  to  all  employees  of  the  option  the 
employer  intends  to  implement.  During 
the  running  of  the  60-day  period  any 
other  employee  who  needs  FMLA  leave 
may  use  the  option  providing  the  most 
beneficial  outcome  to  that  employee.  At 
the  conclusion  of  the  60-day  period  the 
employer  may  implement  the  selected 
option. 

(f)  An  eligible  employee’s  FMLA  leave 
entitlement  is  limited  to  a  total  of  26 
workweeks  of  leave  during  a  “single  12- 
month  period”  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness.  An  employer  shall  determine 
the  “single  12-month  period”  in  which 
the  26-weeks-of-leave-entitIement 
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described  in  this  paragraph  occurs  using 
the  12-month  period  measured  forward 
from  the  date  an  employee’s  first  FMLA 
leave  to  care  for  the  covered 
servicemember  begins.  See 
§  825.127(d)(1). 

(g)  During  the  “single  12-month 
period”  described  in  paragraph  (f),  an 
eligible  employee’s  FMLA  leave 
entitlement  is  limited  to  a  combined 
total  of  26  workweeks  of  FMLA  leave  for 
any  qualifying  reason.  See 

§  825.127(d)(2). 

(h)  For  purposes  of  determining  the 
amount  of  leave  used  by  an  employee, 
the  fact  that  a  holiday  may  occur  within 
the  week  taken  as  FMLA  leave  has  no 
effect:  the  week  is  counted  as  a  week  of 
FMLA  leave.  However,  if  an  employee 
is  using  FMLA  leave  in  increments  of 
less  than  one  week,  the  holiday  will  not 
count  against  the  employee’s  FMLA 
entitlement  unless  the  employee  was 
otherwise  scheduled  and  expected  to 
work  during  the  holiday.  Similarly,  if 
for  some  reason  the  employer’s  business 
activity  has  temporarily  ceased  and 
employees  generally  are  not  expected  to 
report  for  work  for  one  or  more  weeks 
(e.g.,  a  school  closing  two  weeks  for  the 
Christmas/New  Year  holiday  or  the 
summer  vacation  or  an  employer  closing 
the  plant  for  retooling  or  repairs),  the 
days  the  employer’s  activities  have 
ceased  do  not  count  against  the 
employee’s  FMLA  leave  entitlement. 
Methods  for  determining  an  employee’s 
12-week  leave  entitlement  are  also 
described  in  §825.205. 

§  825.201  Leave  to  care  for  a  parent. 

(a)  General  rule.  An  eligible  employee 
is  entitled  to  FMLA  leave  if  needed  to 
care  for  the  employee’s  parent  with  a 
serious  health  condition.  Care  for 
parents-in-law  is  not  covered  by  the 
FMLA.  See  §  825.122(b)  for  definition  of 
parent. 

(b)  ‘‘Same  employer"  limitation.  A 
husband  and  wife  who  are  eligible  for 
FMLA  leave  and  are  employed  by  the 
same  covered  employer  may  be  limited 
to  a  combined  total  of  12  weeks  of  leave 
during  any  12-month  period  if  the  leave 
is  taken  to  care  for  the  employee’s 
parent  with  a  serious  health  condition, 
for  the  birth  of  the  employee’s  son  or 
daughter  or  to  care  for  the  child  after  the 
birth,  or  for  placement  of  a  son  or 
daughter  with  the  employee  for 
adoption  or  foster  care  or  to  care  for  the 
child  after  placement.  This  limitation  on 
the  total  weeks  of  leave  applies  to  leave 
taken  for  the  reasons  specified  as  long 
as  a  husband  and  wife  are  employed  by 
the  “same  employer.”  It  would  apply, 
for  example,  even  though  the  spouses 
are  employed  at  two  different  worksites 
of  an  employer  located  more  than  75 


miles  from  each  other,  or  by  two 
different  operating  divisions  of  the  same 
company.  On  the  other  hand,  if  one 
spouse  is  ineligible  for  FMLA  leave,  the 
other  spouse  would  be  entitled  to  a  full 
12  weeks  of  FMLA  leave.  Where  the 
husband  and  wife  both  use  a  portion  of 
the  total  12-week  FMLA  leave 
entitlement  for  either  the  birth  of  a 
child,  for  placement  for  adoption  or 
foster  care,  or  to  care  for  a  parent,  the 
husband  and  wife  would  each  be 
entitled  to  the  difference  between  the 
amount  he  or  she  has  taken  individually 
and  1 2  weeks  for  FMLA  leave  for  other 
purposes.  For  example,  if  each  spouse 
took  6  weeks  of  leave  to  care  for  a 
parent,  each  could  use  an  additional  6 
weeks  due  to  his  or  her  own  serious 
health  condition  or  to  care  for  a  child 
with  a  serious  health  condition.  See  also 
§  825.127(d). 

§825.202  Intermittent  leave  or  reduced 
leave  schedule. 

(a)  Definition.  FMLA  leave  may  be 
taken  “intermittently  or  on  a  reduced 
leave  schedule”  under  certain 
circumstances.  Intermittent  leave  is 
FMLA  leave  taken  in  separate  blocks  of 
time  due  to  a  single  qualifying  reason. 

A  reduced  leave  schedule  is  a  leave 
schedule  that  reduces  an  employee’s 
usual  number  of  working  hours  per 
workweek,  or  hours  per  workday.  A 
reduced  leave  schedule  is  a  change  in 
the  employee’s  schedule  for  a  period  of 
time,  normally  from  full-time  to  part- 
time. 

(b)  Medical  necessity.  For  intermittent 
leave  or  leave  on  a  reduced  leave 
schedule  taken  because  of  one’s  own 
serious  health  condition,  to  care  for  a 
parent,  son,  or  daughter  with  a  serious 
health  condition,  or  to  care  for  a  covered 
servicemember  with  a  serious  injury  or 
illness,  there  must  be  a  medical  need  for 
leave  and  it  must  be  that  such  medical 
need  can  be  best  accommodated  through 
an  intermittent  or  reduced  leave 
schedule.  The  treatment  regimen  and 
other  information  described  in  the 
certification  of  a  serious  health 
condition  and  in  the  certification  of  a 
serious  injury  or  illness,  if  required  by 
the  employer,  addresses  the  medical 
necessity  of  intermittent  leave  or  leave 
on  a  reduced  leave  schedule.  See 

§§  825.306,  825.310.  Leave  may  be  taken 
intermittently  or  on  a  reduced  leave 
schedule  when  medically  necessary  for 
planned  and/or  unanticipated  medical 
treatment  of  a  serious  health  condition 
or  of  a  covered  servicemember’s  serious 
injury  or  illness,  or  for  recovery  from 
treatment  or  recovery  from  a  serious 
health  condition  or  a  covered 
servicemember’s  serious  injury  or 
illness.  It  may  also  be  taken  to  provide 


care  or  psychological  comfort  to  a 
covered  family  member  with  a  serious 
health  condition  or  a  covered 
servicemember  with  a  serious  injury  or 
illness. 

(1)  Intermittent  leave  may  be  taken  for 
a  serious  health  condition  of  a  parent, 
son,  or  daughter,  for  the  employee’s 
own  serious  health  condition,  or  a 
serious  injury  or  illness  of  a  covered 
servicemember  which  requires 
treatment  by  a  health  care  provider 
periodically,  rather  than  for  one 
continuous  period  of  time,  and  may 
include  leave  of  periods  from  an  hour  or 
more  to  several  weeks.  Examples  of 
intermittent  leave  would  include  leave 
taken  on  an  occasional  basis  for  medical 
appointments,  or  leave  taken  several 
days  at  a  time  spread  over  a  period  of 
six  months,  such  as  for  chemotherapy. 

A  pregnant  employee  may  take  leave 
intermittently  for  prenatal  examinations 
or  for  her  own  condition,  such  as  for 
periods  of  severe  morning  sickness.  An 
example  of  an  employee  taking  leave  on 
a  reduced  leave  schedule  is  an 
employee  who  is  recovering  from  a 
serious  health  condition  and  is  not 
strong  enough  to  work  a  full-time 
schedule. 

(2)  Intermittent  or  reduced  schedule 
leave  may  be  taken  for  absences  where 
the  employee  or  family  member  is 
incapacitated  or  unable  to  perform  the 
essential  functions  of  the  position 
because  of  a  chronic  serious  health 
condition  or  a  serious  injury  or  illness 
of  a  covered  servicemember,  even  if  he 
or  she  does  not  receive  treatment  by  a 
health  care  provider.  See  §§825.113  and 
825.127. 

(c)  Birth  or  placement.  When  leave  is 
taken  after  the  birth  of  a  healthy  child 
or  placement  of  a  healthy  child  for 
adoption  or  foster  care,  an  employee 
may  take  leave  intermittently  or  on  a 
reduced  leave  schedule  only  if  the 
employer  agrees.  Such  a  schedule 
reduction  might  occur,  for  example, 
where  an  employee,  with  the  employer’s 
agreement,  works  part-time  after  the 
birth  of  a  child,  or  takes  leave  in  several 
segments.  The  employer’s  agreement  is 
not  required,  however,  for  leave  during 
which  the  mother  has  a  serious  health 
condition  in  connection  with  the  birth 
of  her  child  or  if  the  newborn  child  has 
a  serious  health  condition.  See 

§  825.204  for  rules  governing  transfer  to 
an  alternative  position  that  better 
accommodates  intermittent  leave.  See 
also  §  825.120  (pregnancy)  and 
§825.121  (adoption  and  foster  care). 

(d)  Qualifying  exigency.  Leave  due  to 
a  qualifying  exigency  may  be  taken  on 
an  intermittent  or  reduced  leave 
schedule  basis. 
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§  825.203  Scheduling  of  intermittent  or 
reduced  schedule  leave. 

Eligible  employees  may  take  FMLA 
leave  on  an  intermittent  or  reduced 
schedule  basis  when  medically 
necessary  due  to  the  serious  health 
condition  of  a  covered  family  member 
or  the  employee  or  the  serious  injury  or 
illness  of  a  covered  servicemember.  See 
§  825.202.  Eligible  employees  may  also 
take  FMLA  leave  on  an  intermittent  or 
reduced  schedule  basis  when  necessary 
because  of  a  qualifying  exigency.  If  an 
employee  needs  leave  intermittently  or 
on  a  reduced  leave  schedule  for  planned 
medical  treatment,  then  the  employee 
must  make  a  reasonable  effort  to 
schedule  the  treatment  so  as  not  to 
disrupt  unduly  the  employer’s 
operations. 

§  825.204  T ransfer  of  an  employee  to  an 
alternative  position  during  intermittent 
leave  or  reduced  schedule  leave. 

(a)  Transfer  or  reassignment.  If  an 
employee  needs  intermittent  leave  or 
leave  on  a  reduced  leave  schedule  that 
is  foreseeable  based  on  planned  medical 
treatment  for  the  employee,  a  family 
member,  or  a  covered  servicemember, 
including  during  a  period  of  recovery 
from  one’s  own  serious  health 
condition,  a  serious  health  condition  of 
a  spouse,  parent,  son,  or  daughter,  or  a 
serious  injury  or  illness  of  a  covered 
servicemember,  or  if  the  employer 
agrees  to  permit  intermittent  or  reduced 
schedule  leave  for  the  birth  of  a  child  * 
or  for  placement  of  a  child  for  adoption 
or  foster  carq,  the  employer  may  require 
the  employee  to  transfer  temporarily, 
during  the  period  that  the  intermittent 
or  reduced  leave  schedule  is  required,  to 
an  available  alternative  position  for 
which  the  employee  is  qualified  and 
which  better  accommodates  recurring 
periods  of  leave  than  does  the 
employee’s  regular  position.  See 

§  825.601  for  special  rules  applicable  to 
instructional  employees  of  schools. 

(b)  Compliance.  Transfer  to  an 
alternative  position  may  require 
compliance  with  any  applicable 
collective  bargaining  agreement,  federal 
law  {such  as  the  Americans  with 
Disabilities  Act),  and  State  law.  Transfer 
to  an  alternative  position  may  include 
altering  an  existing  job  to  better 
accommodate  the  employee’s  need  for 
intermittent  or  reduced  schedule  leave. 

(c)  Equivalent  pay  and  benefits.  The 
alternative  position  must  have 
equivalent  pay  and  benefits.  An 
alternative  position  for  these  purposes 
does  not  have  to  have  equivalent  duties. 
The  employer  may  increase  the  pay  and 
benefits  of  an  existing  alternative 
position,  so  as  to  make  them  equivalent 
to  the  pay  and  benefits  of  the 


employee’s  regular  job.  The  employer 
may  also  transfer  the  employee  to  a  part- 
time  job  with  the  same  hourly  rate  of 
pay  and  benefits,  provided  the 
employee  is  not  required  to  take  more 
leave  than  is  medically  necessary.  For 
example,  an  employee  desiring  to  take 
leave  in  increments  of  four  hours  per 
day  could  be  transferred  to  a  half-time 
job,  or  could  remain  in  the  employee’s 
same  job  on  a  part-time  schedule, 
paying  the  same  hourly  rate  as  the 
employee’s  previous  job  and  enjoying 
the  same  benefits.  The  employer  may 
not  eliminate  benefits  which  otherwise 
would  not  be  provided  to  part-time 
employees;  however,  an  employer  may 
proportionately  reduce  benefits  such  as 
vacation  leave  where  an  employer’s 
normal  practice  is  to  base  such  benefits 
on  the  number  of  hours  worked. 

(d)  Employer  limitations.  An 
employer  may  not  transfer  the  employee 
to  an  alternative  position  in  order  to 
discourage  the  employee  from  taking 
leave  or  otherwise  work  a  hardship  on 
the  employee.  For  example,  a  white 
collar  employee  may  not  be  assigned  to 
perform  laborer’s  work;  an  employee 
working  the  day  shift  may  not  be 
reassigned  to  the  graveyard  shift;  an 
employee  working  in  the  headquarters 
facility  may  not  be  reassigned  to  a 
branch  a  significant  distance  away  from 
the  employee’s  normal  joh  location.  Any 
such  attempt  on  the  part  of  the 
employer  to  make  such  a  transfer  will  be 
held  to  be  contrary  to  the  prohibited 
acts  of  the  FMLA. 

(e)  Reinstatement  of  employee.  When 
an  employee  who  is  taking  leave 
intermittently  or  on  a  reduced  leave 
schedule  and  has  been  transferred  to  an 
alternative  position  no  longer  needs  to 
continue  on  leave  and  is  able  to  return 
to  full-time  work,  the  employee  must  be 
placed  in  the  same  or  equivalent  job  as 
the  job  he  or  she  left  when  the  leave 
commenced.  An  employee  may  not  be 
required  to  take  more  leave  than 
necessary  to  address  the  circumstance 
that  precipitated  the  need  for  leave. 

§  825.205  Increments  of  FMLA  leave  for 
intermittent  or  reduced  schedule  leave. 

(a)  Minimum  increment.  (1)  When  an 
employee  takes  FMLA  leave  on  an 
intermittent  or  reduced  leave  schedule 
ba>sis,  the  employer  must  account  for  the 
leave  using  an  increment  no  greater  than 
the  shortest  period  of  time  that  the 
employer  uses  to  account  for  use  of 
other  forms  of  leave  provided  that  it  is 
not  greater  than  one  hour  and  provided 
further  that  an  employee’s  FMLA  leave 
entitlement  may  not  be  reduced  by  more 
than  the  amount  of  leave  actually  taken. 
If  an  employer  accounts  for  use  of  leave 
in  varying  increments  at  different  times 


of  the  day  or  shift,  the  employer  may 
not  account  for  FMLA  leave  in  a  larger 
increment  than  the  shortest  period  used 
to  account  for  other  leave  during  the 
period  in  which  the  FMLA  leave  is 
taken.  If  an  employer  accounts  for  other 
forms  of  leave  use  in  increments  greater 
than  one  hour,  the  employer  must 
account  for  FMLA  leave  use  in 
increments  no  greater  than  one  hour.  An 
employer  may  account  for  FMLA  leave 
in  shorter  increments  than  used  for 
other  forms  of  leave.  For  example,  an 
employer  that  accounts  for  other  forms 
of  leave  in  one  hour  increments  may 
account  for  FMLA  leave  in  a  shorter 
increment  when  the  employee  arrives  at 
work  several  minutes  late,  and  the 
employer  wants  the  employee  to  begin 
work  immediately.  Such  accounting  for 
FMLA  leave  will  not  alter  the  increment 
considered  to  be  the  shortest  period 
used  to  account  for  other  forms  of  leave 
or  the  use  of  FMLA  leave  in  other 
circumstances. 

(2)  Where  it  is  physically  impossible 
for  an  employee  using  intermittent  leave 
or  working  a  reduced  leave  schedule  to 
commence  or  end  work  mid-way 
through  a  shift,  such  as  where  a  flight 
attendant  or  a  railroad  conductor  is 
scheduled  to  work  aboard  an  airplane  or 
train,  or  a  laboratory  employee  is  unable 
to  enter  or  leave  a  sealed  “clean  room” 
during  a  certain  period  of  time,  the 
entire  period  that  the  employee  is  forced 
to  be  absent  is  designated  as  FMLA 
leave  and  counts  against  the  employee’s 
FMLA  entitlement. 

(b)  Calculation  of  leave,  (l)  When  an 
employee  takes  leave  on  an  intermittent 
or  reduced  leave  schedule,  only  the 
amount  of  leave  actually  taken  may  be 
counted  toward  the  employee’s  leave 
entitlement.  The  actual  workweek  is  the 
basis  of  leave  entitlement.  Therefore,  if 
an  employee  who  would  otherwise 
work  40  hours  a  week  takes  off  8  hours, 
the  employee  would  use  Vs  of  a  week  of 
FMLA  leave.  Similarly,  if  a  full-time 
employee  who  would  otherwise  work  8- 
hour  days  works  4-hour  days  under  a 
reduced  leave  schedule,  the  employee 
would  use  V2  week  of  FMLA  leave. 
Where  an  employee  works  a  part-time 
schedule  or  variable  hours,  the  amount 
of  FMLA  leave  that  an  employee  uses  is 
determined  on  a  pro  rata  or  proportional 
basis.  For  example,  if  an  employee  who 
would  otherwise  work  30  hours  per 
week,  but  works  only  20  hours  a  week 
under  a  reduced  leave  schedule,  the 
employee’s  ten  hours  of  leave  would 
constitute  one-third  (Vs)  of  a  week  of 
FMLA  leave  for  each  week  the  employee 
works  the  reduced  leave  schedule.  An 
employer  may  convert  these  fractions  to 
their  hourly  equivalent  so  long  as  the 
conversion  equitably  reflects  the 
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employee’s  total  normally  scheduled 
hours.  See  also,  §§825.601  and  825.602, 
special  rules  for  schools. 

(2)  If  an  employer  has  made  a 
permanent  or  long-term  change  in  the 
employee’s  schedule  (for  reasons  other 
than  FMLA,  and  prior  to  the  notice  of 
need  for  FMLA  leave),  the  hours  worked 
under  the  new  schedule  are  to  be  used 
for  making  this  calculation. 

(3)  If  an  employee’s  schedule  varies 
from  week  to  week  to  such  an  extent 
that  an  employer  is  unable  to  determine 
with  any  certainty  how  many  hours  the 
employee  would  otherwise  have  worked 
(but  for  the  taking  of  FMLA  leave),  a 
weekly  average  of  the  hours  scheduled 
over  the  12  months  prior  to  the 
beginning  of  the  leave  period  (including 
any  hours  for  which  the  employee  took 
leave  of  any  type)  would  be  used  for 
calculating  the  employee’s  leave 
entitlement. 

(c)  Overtime.  If  an  employee  would 
normally  be  required  to  work  overtime, 
but  is  unable  to  do  so  because  of  a 
FMLA-qualifying  reason  that  limits  the 
employee’s  ability  to  work  overtime,  the 
hours  which  the  employee  would  have 
been  required  to  work  may  be  counted 
against  the  employee’s  FMLA 
entitlement.  In  such  a  case,  the 
employee  is  using  intermittent  or 
reduced  schedule  leave.  For  example,  if 
an  employee  would  normally  be 
required  to  work  for  48  hours  in  a 
particular  week,  but  due  to  a  serious 
health  condition  the  employee  is  unable 
to  work  more  than  40  hours  that  week, 
the  employee  would  utilize  eight  hours 
of  FMLA-protected  leave  out  of  the  48- 
hour  workweek  (%8  =  Ve  workweek). 
Voluntary  overtime  hours  that  an 
employee  does  not  work  due  to  a 
serious  health  condition  may  not  be 
counted  against  the  employee’s  FMLA 
leave  entitlement. 

§  825.206  Interaction  with  the  FLSA. 

(a)  Leave  taken  under  FMLA  may  be 
unpaid.  If  an  employee  is  otherwise 
exempt  from  minimum  wage  and 
overtime  requirements  of  the  Fair  Labor 
Standards  Act  (FLSA)  as  a  salaried 
executive,  administrative,  professional, 
or  computer  employee  (under 
regulations  issued  by  the  Secretary,  29 
CFR  part  541),  providing  unpaid  FMLA- 
qualifying  leave  to  such  an  employee 
will  not  cause  the  employee  to  lose  the 
FLSA  exemption.  See  29  CFR 
541.602(b)(7).  This  means  that  under 
regulations  currently  in  effect,  where  an 
employee  meets  the  specified  duties 
test,  is  paid  on  a  salary  basis,  and  is  paid 
a  salary  of  at  least  the  amount  specified 
in  the  regulations,  the  employer  may 
make  deductions  from  the  employee’s 
salary  for  any  hours  taken  as 


intermittent  or  reduced  FMLA  leave 
within  a  workweek,  without  affecting 
the  exempt  status  of  the  employee.  The 
fact  that  an  employer  provides  FMLA. 
leave,  whether  paid  or  unpaid,  and 
maintains  records  required  by  this  part 
regarding  FMLA  leave,  will  not  be 
relevant  to  the  determination  whether 
an  employee  is  exempt  within  the 
meaning  of  29  CFR  part  541. 

(b)  For  an  employee  paid  in 
accordance  with  the  fluctuating 
workweek  method  of  payment  for 
overtime  (see  29  CFR  778.114),  the 
employer,  during  the  period  in  which 
intermittent  or  reduced  schedule  FMLA 
leave  is  scheduled  to  be  taken,  may 
compensate  an  employee  on  an  hourly 
basis  and  pay  only  for  the  hours  the 
employee  works,  including  time  and 
one-half  the  employee’s  regular  rate  for 
overtime  hours.  The  change  to  payment 
on  an  hourly  basis  would  include  the 
entire  period  during  which  the 
employee  is  taking  intermittent  leave, 
including  weeks  in  which  no  leave  is 
taken.  The  hourly  rate  shall  be 
determined  by  dividing  the  employee’s 
weekly  salary  by  the  employee’s  normal 
or  average  schedule  of  hours  worked 
during  weeks  in  which  FMLA  leave  is 
not  being  taken.  If  an  employer  chooses 
to  follow  this  exception  from  the 
fluctuating  workweek  method  of 
payment,  the  employer  must  do  so 
uniformly,  with  respect  to  all  employees 
paid  on  a  fluctuating  workweek  basis  for 
whom  FMLA  leave  is  taken  on  an 
intermittent  or  reduced  leave  schedule 
basis.  If  an  employer  does  not  elect  to 
convert  the  employee’s  compensation  to 
hourly  pay,  no  deduction  may  be  taken 
for  FMLA  leave  absences.  Once  the  need 
for  intermittent  or  reduced  scheduled 
leave  is  over,  the  employee  may  be 
restored  to  payment  on  a  fluctuating 
work  week  basis. 

(c)  This  special  exception  to  the 
“salary  basis”  requirements  of  the  FLSA 
exemption  or  fluctuating  workweek 
payment  requirements  applies  only  to 
employees  of  covered  employers  who 
are  eligible  for  FMLA  leave,  and  to  leave 
which  qualifies  as  FMLA  leave.  Hourly 
or  other  deductions  which  are  not  in 
accordance  with  29  CFR  part  541  or  29 
CFR  778.114  may  not  be  taken,  for 
example,  from  the  salary  of  an  employee 
who  works  for  an  employer  with  fewer 
than  50  employees,  or  where  the 
employee  has  not  worked  long  enough 
to  be  eligible  for  FMLA  leave  without 
potentially  affecting  the  employee’s 
eligibility  for  exemption.  Nor  may 
deductions  which  are  not  permitted  by 
29  CFR  part  541  or  29  CFR  778.114  be 
taken  from  such  an  employee’s  salary 
for  any  leave  which  does  not  qualify  as 
FMLA  leave,  for  example,  deductions 


from  an  employee’s  pay  for  leave 
required  under  State  law  or  under  an 
employer’s  policy  or  practice  for  a 
reason  which  does  not  qualify  as  FMLA 
leave,  e.g.,  leave  to  care  for  a 
grandparent  or  for  a  medical  condition 
which  does  not  qualify  as  a  serious 
health  condition  or  serious  injury  or 
illness:  or  for  leave  which  is  more 
generous  than  provided  by  FMLA. 
Employers  may  comply  with  State  law 
or  the  employer’s  own  policy/practice 
under  these  circumstances  and  maintain 
the  employee’s  eligibility  for  exemption 
or  for  the  fluctuating  workweek  method 
of  pay  by  not  taking  hourly  deductions 
from  the  employee’s  pay,  in  accordance 
with  FLSA  requirements,  or  may  take 
such  deductions,  treating  the  employee 
as  an  “hourly”  employee  and  pay 
overtime  premium  pay  for  hours  worked 
over  40  in  a  workweek. 

§  825.207  Substitution  of  paid  ieave. 

(a)  Generally,  FMLA  leave  is  unpaid 
leave.  However,  under  the 
circumstances  described  in  this  section, 
FMLA  permits  an  eligible  employee  to 
choose  to  substitute  accrued  paid  leave 
for  FMLA  leave.  If  an  employee  does  not 
choose  to  substitute  accrued  paid  leave, 
the  employer  may  require  the  employee 
to  substitute  accrued  paid  leave  for 
unpaid  FMLA  leave.  'The  term 
“substitute”  means  that  the  paid  leave 
provided  by  the  employer,  and  accrued 
pursuant  to  established  policies  of  the 
employer,  will  run  concurrently  with 
the  unpaid  FMLA  leave.  Accordingly, 
the  employee  receives  pay  pursuant  to 
the  employer’s  applicable  paid  leave 
policy  during  the  period  of  otherwise 
unpaid  FMLA  leave.  An  employee’s 
ability  to  substitute  accrued  paid  leave 
is  determined  by  the  terms  and 
conditions  of  the  employer’s  normal 
leave  policy.  When  an  employee 
chooses,  or  an  employer  requires, 
substitution  of  accrued  paid  leave,  the 
employer  must  inform  the  employee 
that  the  employee  must  satisfy  any 
procedural  requirements  of  the  paid 
leave  policy  only  in  connection  with  the 
receipt  of  such  payment.  See 

§  825.300(c).  If  an^employee  does  not 
comply  with  the  additional 
requirements  in  an  employer’s  paid 
leave  policy,  the  employee  is  not 
,  entitled  to  substitute  accrued  paid  leave, 
but  the  employee  remains  entitled  to 
take  unpaid  FMLA  leave.  Employers 
may  not  discriminate  against  employees 
on  FMLA  leave  in  the  administration  of 
their  paid  leave  policies.  , 

(b)  If  neither  the  employee  nor  the 
employer  elects  to  substitute  paid  leave 
for  unpaid  FMLA  leave  under,  the  above 
conditions  and  circumstances,  the 
employee  will  remain  entitled  to  all  the 
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paid  leave  which  is  earned  or  accrued 
under  the  terms  of  the  employer’s  plan. 

(c)  If  an  employee  uses  paid  leave 
under  circumstances  which  do  not 
qualify  as  FMLA  leave,  the  leave  will 
not  count  against  the  employee’s  FMLA 
leave  entitlement.  For  example,  paid 
sick  leave  used  for  a  medical  condition 
which  is  not  a  serious  health  condition 
or  serious  injury  or  illness  does  not 
count  against  the  employee’s  FMLA 
leave  entitlement. 

(d)  Leave  taken  pursuant  to  a 
disability  leave  plan  would  be 
considered  FMLA  leave  for  a  serious 
health  condition  and  counted  in  the 
leave  entitlement  permitted  under 
FMLA  if  it  meets  the  criteria  set  forth 
above  in  §§825.112-825.115.  In  such 
cases,  the  employer  may  designate  the 
leave  as  FMLA  leave  and  count  the 
leave  against  the  employee’s  FMLA 
leave  entitlement.  Because  leave 
pursuant  to  a  disability  benefit  plan  is 
not  unpaid,  the  provision  for 
substitution  of  the  employee’s  accrued 
paid  leave  is  inapplicable,  and  neither 
the  employee  nor  the  employer  may 
require  the  substitution  of  paid  leave. 
However,  employers  and  employees 
may  agree,  where  state  law  permits,  to 
have  paid  leave  supplement  the 
disability  plan  benefits,  such  as  in  the 
case  where  a  plan  only  provides 
replacement  income  for  two-thirds  of  an 
employee’s  salary. 

(e)  The  Act  provides  that  a  serious 
health  condition  may  result  from  injury 
to  the  employee  “on  or  off’  the  job.  If 
the  employer  designates  the  leave  as 
FMLA  leave  in  accordance  with 

§  825.300(d),  the  leave  counts  against 
the  employee’s  FMLA  leave  entitlement. 
Because  the  workers’  compensation 
absence  is  not  unpaid,  the  provision  for 
substitution  of  the  employee’s  accrued 
paid  leave  is  not  applicable,  and  neither 
the  employee  nor  the  employer  may 
require  the  substitution  of  paid  leave. 
However,  employers  and  employees 
may  agree,  where  state  law  permits,  to 
have  paid  leave  supplement  workers’ 
compensation  benefits,  such  as  in  the 
case  where  workers’  compensation  only 
provides  replacement  income  for  two- 
thirds  of  an  employee’s  salary.  If  the 
health  care  provider  treating  the 
employee  for  the  workers’  compensation 
injury  certifies  the  employee. is  able  to 
return  to  a  “light  duty  job’’  but  is  unable 
to  return  to  the  same  or  equivalent  job, 
the  employee  may  decline  the 
employer’s  offer  of  a  “light  duty  job.” 

As  a  result  the  employee  may  lose 
workers’  compensation  payments,  but  is 
entitled  to  remain  on  unpaid  FMLA 
leave  until  the  employee’s  FMLA  leave 
entitlement  is  exhausted.  As  of  the  date 
workers’  compensation  benefits  cease. 


the  substitution  provision  becomes 
applicable  and  either  the  employee  may 
elect  or  the  employer  may  require  the 
usg  of  accrued  paid  leave.  See  also 
§§  825.210(f),  825.216(d),  825.220(d), 
825.307(a)  and  825.702(d)(1)  and  (2) 
regarding  the  relationship  between 
workers’  compensation  absences  and 
FMLA  leave. 

(f)  Section  7(o)  of  the  Fair  Labor 
Standards  Act  (FLSA)  permits  public 
employers  under  prescribed 
circumstances  to  substitute 
compensatory  time  off  accrued  at  one 
and  one-half  hours  for  each  overtime 
hour  worked  in  lieu  of  paying  cash  to 
an  employee  when  the  employee  works 
overtime  hours  as  prescribed  by  the  Act. 
This  section  of  the  FLSA  limits  the 
number  of  hours  of  compensatory  time 
an  employee  may  accumulate 
depending  upon  whether  the  employee 
works  in  fire  protection  or  law 
enforcement  (480  hours)  or  elsewhere 
for  a  public  agency  (240  hours).  In 
addition,  under  the  FLSA,  an  employer 
always  has  the  right  to  cash  out  an 
employee’s  compensatory  time  or  to 
require  the  employee  to  use  the  time. 
Therefore,  if  an  employee  requests  and 
is  permitted  to  use  accrued 
compensatory  time  to  receive  pay  for 
time  taken  off  for  an  FMLA  reason,  or 
if  the  employer  requires  such  use 
pursuant  to  the  FLSA,  the  time  taken 
may  be  counted  against  the  employee’s 
FMLA  leave  entitlement. 

§  825.208  [Reserved] 

§  825.209  Maintenance  of  employee 
benefits. 

(a)  During  any  FMLA  leave,  an 
employer  must  maintain  the  employee’s 
coverage  under  any  group  health  plan 
(as  defined  in  the  Internal  Revenue 
Code  of  1986  at  26  U.S.C.  5000(b)(1))  on 
the  same  conditions  as  coverage  would 
have  been  provided  if  the  employee  had 
been  continuously  employed  during  the 
entire  leave  period.  All  employers 
covered  by  FMLA,  including  public 
agencies,  are  subject  to  the  Act’s 
requirements  to  maintain  health 
coverage.  The  definition  of  “group 
health  plan”  is  set  forth  in  §825.800. 

For  purposes  of  FMLA,  the  term  “group 
health  plan”  shall  not  include  an 
insurance  program  providing  health 
coverage  under  which  employees 
purchase  individual  policies  from 
insurers  provided  that: 

(1)  No  contributions  are  made  by  the 
employer; 

(2)  Participation  in  the  program  is 
completely  voluntary  for  employees: 

(3)  The  sole  functions  of  the  employer 
with  respect  to  the  program  are,  without 
endorsing  the  program,  to  permit  the 


insurer  to  publicize  the  program  to 
employees,  to  collect  premiums  through 
payroll  deductions  and  to  remit  them  to 
the  insurer; 

(4)  The  employer  receives  no 
consideration  in  the  form  of  cash  or 
otherwise  in  connection  with  the 
program,  other  than  reasonable 
compensation,  excluding  any  profit,  for 
administrative  services  actually 
rendered  in  connection  with  payroll 
deduction;  and, 

(5)  The  premium  charged  with  respect 
to  such  coverage  does  not  increase  in 
the  event  the  employment  relationship 
terminates. 

(b)  The  same  group  health  plan 
benefits  provided  to  an  employee  prior 
to  taking  FMLA  leave  must  be 
maintained  during  the  FMLA  leave.  For 
example,  if  family  member  coverage  is 
provided  to  an  employee,  family 
member  coverage  must  be  maintained 
during  the  FMLA  leave.  Similarly, 
benefit  coverage  during  FMLA  leave  for 
medical  care,  surgical  care,  hospital 
care,  dental  care,  eye  care,  mental  health 
counseling,  substance  abuse  treatment, 
etc.,  must  be  maintained  during  leave  if 
provided  in  an  employer’s  group  health 
plan,  including  a  supplement  to  a  group 
health  plan,  whether  or  not  provided 
through  a  flexible  spending  account  or 
other  component  of  a  cafeteria  plan. 

(c)  If  an  employer  provides  a  new 
health  plan  or  benefits  or  changes  health 
benefits  or  plans  while  an  employee  is 
on  FMLA  leave,  the  employee  is  entitled 
to  the  new  or  changed  plan/benefits  to 
the  same  extent  as  if  the  employee  were 
not  on  leave.  For  example,  if  an 
employer  changes  a  group  health  plan 
so  that  dental  care  becomes  covered 
under  the  plan,  an  employee  on  FMLA 
leave  must  be  given  the  same 
opportunity  as  other  employees  to 
receive  (or  obtain)  the  dental  care 
coverage.  Any  other  plan  changes  (e.g., 
in  coverage,  premiums,  deductibles, 
etc.)  which  apply  to  all  employees  of  the 
workforce  would  also  apply  to  an 
employee  on  FMLA  leave. 

(d)  Notice  of  any  opportunity  to 
change  plans  or  benefits  must  also  be 
given  to  an  employee  on  FMLA  leave. 

If  the  group  health  plan  permits  an 
employee  to  change  from  single  to 
family  coverage  upon  the  birth  of  a 
child  or  otherwise  add  new  family 
members,  such  a  change  in  benefits 
must  be  made  available  while  an 
employee  is  on  FMLA  leave.  If  the 
employee  requests  the  changed  coverage 
it  must  be  provided  by  the  employer. 

(e)  An  employee  may  choose  not  to 
retain  group  health  plan  coverage 
during  FMLA  leave.  However,  when  an 
employee  returns  from  leave,  the 
employee  is  entitled  to  be  reinstated  on 
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the  same  terms  as  prior  to  taking  the 
leave,  including  family  or  dependent 
coverages,  without  any  qualifying 
period,  physical  examination,  exclusion 
of  pre-existing  conditions,  etc.  See 
§  825.212(c). 

(f)  Except  as  required  by  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1986  (OTBRA) 
and  for  “key”  employees  (as  discussed 
below),  an  employer’s  obligation  to 
maintain  health  benefits  during  leave 
(and  to  restore  the  employee  to  the  same 
or  equivalent  eiiiployment)  under  FMLA 
ceases  if  and  when  the  employment 
relationship  woidd  have  terminated  if 
the  employee  had  not  taken  FMLA  leave 
(e.g.,  if  the  employee’s  position  is 
eliminated  as  part  of  a 
nondiscriminatory  reduction  in  force 
and  the  employee  would  not  have  been 
transferred  to  another  position):  an 
employee  informs  the  employer  of  his  or 
her  intent  not  to  return  from  leave 
(including  before  starting  the  leave  if  the 
employer  is  so  informed  before  the  leave 
starts);  or  the  employee  fails  to  return 
from  leave  or  continues  on  leave  after 
exhausting  his  or  her  FMLA  leave 
entitlement  in  the  12-month  period. 

(g)  If  a"“key  employee”  (see  §  825.218) 
does  not  return  from  leave  when 
notified  by  the  employer  that  substantial 
or  grievous  economic  injury  will  result 
from  his  or  her  reinstatement,  the 
employee’s  entitlement  to  group  health 
plan  benefits  continues  unless  and  until 
the  employee  advises  the  employer  that 
the  employee  does  not  desire  restoration 
to  employment  at  the  end  of  the  leave 
period,  or  the  FMLA  leave  entitlement 
is  exhausted,  or  reinstatement  is 
actually  denied. 

(h)  An  employee’s  entitlement  to 
benefits  other  than  group  health  benefits 
during  a  period  of  FMLA  leave  (e.g., 
holiday  pay)  is  to  be  deterni#ned  by  the 
employer’s  established  policy  for 
providing  such  benefits  when  the 
employee  is  on  other  forms  of  leave 
(paid  or  unpaid,  as  appropriate). 

§  825.21 0  Employee  payment  of  group 
health  benefit  premiums. 

(a)  Group  health  plan  benefits  must  be 
maintained  on  the  same  basis  as 
coverage  would  have  been  provided  if 
the  employee  had  been  continuously 
employed  during  the  FMLA  leave 
period.  Therefore,  any  share  of  group 
health  plan  premiums  which  had  been 
paid  by  the  employee  prior  to  FMLA 
leave  must  continue  to  be  paid  by  the 
employee  during  the  FMLA  leave 
period.  If  premiums  are  raised  or 
lowered,  the  employee  would  be 
required  to  pay  the  new  premium  rates. 
Maintenance  of  health  insurance 
policies  which  are  not  a  part  of  the 


employer’s  group  health  plan,  as 
described  in  §  825.209(a),  are  the  sole 
responsibility  of  the  employee.  The 
employee  and  the  insurer  should  make 
necessary  arrangements  for  payment  of 
premiums  during  periods  of  unpaid 
FMLA  leave. 

(b)  If  the  FMLA  leave  is  substituted 
paid  leave,  the  employee’s  share  of 
premiums  mu.st  be  paid  by  the  method 
normally  used  during  any  paid  leave, 
presumably  as  a  payroll  deduction. 

(c)  If  FMLA  leave  is  unpaid,  the 
employer  has  a  number  of  options  for 
obtaining  payment  from  the  employee. 
The  employer  may  require  that  payment 
be  made  to  the  employer  or  to  the 
insurance  carrier,  but  no  additional 
charge  may  be  added  to  the  employee’s 
premium  payment  for  administrative 
expenses.  Tbe  employer  may  require 
employees  to  pay  their  share  of 
premium  payments  in  any  of  the 
following  ways: 

(1)  Payment  would  be  due  at  the  same 
time  as  it  would  be  made  if  by  payroll 
deduction; 

(2)  Payment  would  be  due  on  the 
same  schedule  as  payments  are  made 
under  COBRA; 

(3)  Payment  would  be  prepaid 
pursuant  to  a  cafeteria  plan  at  tbe 
employee’s  option; 

(4)  The  employer’s  existing  rules  for 
payment  by  employees  on  “leave 
without  pay”  would  be  followed, 
provided  tbat  sucb  rules  do  not  require 
prepayment  [i.e.,  prior  to  the 
commencement  of  the  leave)  of  the 
premiums  that  will  become  due  during 
a  period  of  unpaid  FMLA  leave  or 
payment  of  higher  premiums  than  if  the 
employee  had  continued  to  work 
instead  of  taking  leave;  or, 

(5)  Another  system  voluntarily  agreed 
to  between  the  employer  and  the 
employee,  which  may  include 
prepayment  of  premiums  (e.g.,  through 
increased  payroll  deductions  when  the 
need  for  the  FMLA  leave  is  foreseeable). 

(d)  The  employer  must  provide  the 
employee  with  advance  written  notice 
of  the  terms  and  conditions  under 
which  these  pavments  must  be  made. 
See  §  825.300(c). 

(e)  An  employer  may  not  require  more 
of  an  employee  using  unpaid  FMLA 
leave  than  tbe  employer  requires  of 
other  employees  on  “leave  without 
pay.” 

(f)  An  employee  who  is  receiving 
payments  as  a  result  of  a  workers’ 
compensation  injury  must  make 
arrangements  with  the  employer  for 
payment  of  group  health  plan  benefits 
when  simultaneously  taking  FMLA 
leave.  See  §  825.207(e). 


§  825.21 1  Maintenance  of  benefits  under 
multi-employer  health  plans. 

(a)  A  multi-employer  health  plan  is  a 
plan  to  which  more  than  one  employer 
is  required  to  contribute,  and  which  is 
maintained  pursuant  to  one  or  more 
collective  bargaining  agreements 
between  employee  organization(s)  and 
the  employers. 

(b)  An  employer  under  a  multi¬ 
employer  plan  must  continue  to  make 
contributions  on  behalf  of  an  employee 
using  FMLA  leave  as  though  the 
employee  had  been  continuously 
employed,  unless  the  plan  contains  an 
explicit  FMLA  provision  for 
maintaining  coverage  such  as  through 
pooled  contributions  by  all  employers 
party  to  the  plan. 

(c)  During  the  duration  of  an 
employee’s  FMLA  leave,  coverage  by 
the  group  health  plan,  and  benefits 
provided,  pursuant  to  the  plan,  must  be 
maintained  at  the  level  of  coverage  and 
benefits  which  were  applicable  to  the 
employee  at  the  time  FMLA  leave 
commenced. 

(d)  An  employee  using  FMLA  leave 
cannot  be  required  to  use  “banked” 
hours  or  pay  a  greater  premium  than  the 
employee  would  have  been  required  to 
pay  if  the  employee  had  been 
continuously  employed. 

(e)  As  provided  in  §  825.209(f)  of  this 
part,  group  health  plan  coverage  must 
be  maintained  for  an  employee  on 
FMLA  leave  until: 

(1)  The  employee’s  FMLA  leave 
entitlement  is  exhausted: 

(2)  The  employer  can  show  that  the 
employee  would  have  been  laid  off  and 
the  employment  relationship 
terminated:  or, 

(3)  The  employee  provides 
unequivocal  notice  of  intent  not  to 
return  to  work. 

§825.212  Employee  failure  to  pay  health 
plan  premium  payments. 

{a)(l)  In  the  absence  of  an  established 
employer  policy  providing  a  longer 
grace  period,  an  employer’s  obligations 
to  maintain  health  insurance  coverage 
cease  under  FMLA  if  an  employee’s 
premium  payment  is  more  than  30  days 
late.  In  order  to  drop  the  coverage  for  ah 
employee  whose  premium  payment  is 
late,  the  employer  must  provide  written 
notice  to  the  employee  tbat  the  payment 
has  not  been  received.  Such  notice  must 
be  mailed  to  the  employee  at  least  15 
days  before  coverage  is  to  cease, 
advising  that  coverage  will  be  dropped 
on  a  specified  date  at  least  15  days  after 
the  date  of  the  letter  unle.ss  the  payment 
has  been  received  by  that  date.  If  the 
employer  has  established  policies 
regarding  other  forms  of  unpaid  leave 
that  provide  for  the  employer  to  cease 
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coverage  retroactively  to  the  date  the 
unpaid  premium  payment  was  due,  the 
employer  may  drop  the  employee  from 
coverage  retroactively  in  accordance 
with  that  policy,  provided  the  15-day 
notice  was  given.  In  the  absence  of  such 
a  policy,  coverage  for  the  employee  may 
he  terminated  at  the  end  of  the  30-day 
grace  period,  where  the  required  15-day 
notice  has  been  provided. 

(2)  An  employer  has  no  obligation 
regarding  the  maintenance  of  a  health 
insurance  policy  which  is  not  a  “group 
health  plan.”  See  §  825.209(a). 

(3)  All  other  obligations  of  an 
employer  under  FMLA  would  continue: 
for  example,  the  employer  continues  to 
have  an  obligation  to  reinstate  an 
employee  upon  return  from  leave. 

(b)  The  employer  may  recover  the 
employee’s  share  of  any  premium 
payments  missed  by  the  employee  for 
any  FMLA  leave  period  during  which 
the  employer  maintains  health  coverage 
by  paying  the  employee’s  share  after  the 
premium  payment  is  missed. 

(c)  If  coverage  lapses  because  an 
employee  has  not  made  required 
premium  payments,  upon  the 
employee’s  return  from  FMLA  leave  the 
employer  must  still  restore  the 
employee  to  coverage/benefits 
equivalent  to  those  the  employee  would 
have  had  if  leave  had  not  been  taken 
and  the  premium  payment(s)  had  not 
been  missed,  including  family  or 
dependent  coverage.  See  §  825.215(d)(1) 
through  (5).  In  such  case,  an  employee 
may  not  be  required  to  meet.any 
qualification  requirements  imposed  by 
the  plan,  including  any  new  preexisting 
condition  waiting  period,  to  wait  for  an 
open  season,  or  to  pass  a  medical 
examination  to  obtain  reinstatement  of 
coverage.  If  an  employer  terminates  an 
employee’s  insurance  in  accordance 
with  this  section  and  fails  to  restore  the 
employee’s  health  insurance  as  required 
by  this  section  upon  the  employee’s 
return,  the  employer  may  be  liable  for 
benefits  lost  by  reason  of  the  violation, 
for  other  actual  monetary'  losses 
sustained  as  a  direct  result  of  the 
violation,  and  for  appropriate  equitable 
relief  tailored  to  the  harm  suffered. 

§  825.21 3  Employer  recovery  of  benefit 
costs. 

(a)  In  addition  to  the  circumstances 
discussed  in  §  825.212(b),  an  employer 
may  recover  its  share  of  health  plan 
premiums  during  a  period  of  unpaid 
FMLA  leave  from  an  employee  if  tbe 
employee  fails  to  return  to  w'ork  after 
the  employee’s  FMLA  leave  entitlement 
has  been  exhausted  or  expires,  unless 
the  reason  the  employee  does  not  return 
is  due  to: 


(1)  The  continuation,  recurrence,  or 
onset  of  either  a  serious  health 
condition  of  the  employee  or  the 
employee’s  family  member,  or  a  serious 
injury  or  illness  of  a  covered 
servicemember,  which  would  otherwise 
entitle  the  employee  to  leave  under 
FMLA:  or 

(2)  Other  circumstances  beyond  the 
employee’s  control.  Examples  of  “other 
circumstances  beyond  the  employee’s 
control”  are  necessarily  broad.  They 
include  such  situations  as  where  a 
parent  chooses  to  stay  home  with  a 
newborn  child  who  has  a  serious  health 
condition:  an  employee’s  spouse  is 
unexpectedly  transferred  to  a  job 
location  more  than  75  miles  from  the 
employee’s  worksite:  a  relative  or 
individual  other  than  a  covered  family 
member  has  a  serious  health  condition 
and  the  employee  is  needed  to  provide 
care:  the  employee  is  laid  off  while  on 
leave:  or.  the  employee  is  a  “key 
employee”  who  decides  not  to  return  to 
work  upon  being  notified  of  the 
employer’s  intention  to  deny  restoration 
because  of  substantial  and  grievous 
economic  injury  to  the  employer’s 
operations  and  is  not  reinstated  by  the 
employer.  Other  circumstances  beyond 
the  employee’s  control  would  not 
include  a  situation  where  an  employee 
desires  to  remain  with  a  parent  in  a 
distant  city  even  though  the  parent  no 
longer  requires  the  employee's  care,  or 

a  parent  chooses  not  to  return  to  work 
to  stay  home  with  a  well,  newborn 
child. 

(3)  When  an  employee  fails  to  return 
to  work  because  of  the  continuation, 
recurrence,  or  onset  of  either  a  serious 
health  condition  of  the  employee  or 
employee’s  family  member,  or  a  serious 
injury  or  illness  of  a  covered 
servicemember,  thereby  precluding  the 
employer  from  recovering  its  (share  of) 
health  benefit  premium  payments  made 
on  the  employee's  behalf  during  a 
period  of  unpaid  FMLA  leave,  the 
employer  may  require  medical 
certification  of  the  employee’s  or  the 
family  member’s  serious  health 
condition  or  the  covered 
servicemember’s  serious  injury  or 
illness.  Such  certification  is  not 
required  unless  requested  by  the 
employer.  The  cost  of  the  certification 
shall  be  borne  by  the  employee,  and  the 
employee  is  not  entitled  to  be  paid  for 
the  time  or  travel  costs  spent  in 
acquiring  the  certification.  The 
employee  is  required  to  provide  medical 
certification  in  a  timely  manner  which, 
for  purposes  of  this  section,  is  within  30 
days  from  the  date  of  the  employer’s 
request.  For  purposes  of  medical 
certification,  the  employee  may  use  the 
optional  DOL  forms  developed  for  these 


purposes  (see  §s  825.306(b),  825.310(c)- 

(d)  and  Appendices  B  and  H  of  this 
part).  If  the  employer  requests  medical 
certification  and  the  employee  does  not 
provide  such  certification  in  a  timely 
manner  (within  30  days),  or  the  reason 
for  not  returning  to  work  does  not  meet 
the  test  of  other  circumstances  beyond 
the  employee’s  control,  the  employer 
may  recover  100%  of  the  health  benefit 
premiums  it  paid  during  the  period  of 
unpaid  FMLA  leave. 

(b)  Under  some  circumstances  an 
employer  may  elect  to  maintain  other 
benefits,  e.g.,  life  insurance,  disability 
insurance,  etc.,  by  paying  the 
employee’s  (share  of)  premiums  during 
periods  of  unpaid  FMLA  leave.  For 
example,  to  ensure  the  employer  can 
meet  its  responsibilities  to  provide 
equivalent  benefits  to  the  employee 
upon  return  from  unpaid  FMLA  leave, 
it  may  be  necessary  that  premiums  be 
paid  continuously  to  avoid  a  lapse  of 
coverage.  If  the  employer  elects  to 
maintain  such  benefits  during  the  leave, 
at  the  conclusion  of  leave,  the  employer 
is  entitled  to  recover  only  the  costs 
incurred  for  paying  the  employee’s 
share  of  any  premiums  whether  or  not 
the  employee  returns  to  work. 

(c)  An  employee  who  returns  to  work 
for  at  least  30  calendar  days  is 
considered  to  have  “returned”  to  work. 
An  employee  who  transfers  directly 
from  taking  FMLA  leave  to  retirement, 
or  who  retires  during  the  first  30  days 
after  the  employee  returns  to  work,  is 
deemed  to  have  returned  to  work. 

(d)  When  an  employee  elects  or  an 
employer  requires  paid  leave  to  be 
substituted  for  FMLA  leav^e,  the 
employer  may  not  recover  its  (share  of) 
health  insurance  or  other  non-health 
benefit  premiums  for  any  period  of 
FMLA  leave  covered  by  paid  leave. 
Because  paic^eave  provided  under  a 
plan  covering  temporary  disabilities 
(including  workers’  compensation)  is 
not  unpaid,  recovery  of  health  insurance 
premiums  does  not  apply  to  such  paid 
leave. 

(e)  The  amount  that  self-insured 
employers  may  recover  is  limited  to 
only  the  employer's  share  of  allowable 
“premiums”  as  would  be  calculated 
under  COBRA,  excluding  the  2  percent 
fee  for  administrative  costs. 

(f)  When  an  employee  fails  to  return 
to  work,  any  health  and  non-health 
benefit  premiums  which  this  section  of 
the  regulations  permits  an  employer  to 
recover  are  a  debt  owed  by  the  non¬ 
returning  employee  to  the  employer. 

The  existence  of  this  debt  caused  by  the 
employee’s  failure  to  return  to  work 
does  not  alter  the  employer’s 
responsibilities  for  health  benefit 
coverage  and,  under  a  self-insurance 
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plan,  payment  of  claims  incurred  during 
the  period  of  FMLA  leave.  To  the  extent 
recovery  is  allowed,  the  employer  may 
recover  the  costs  through  deduction 
from  any  sums  due  to  the  employee 
[e.g.,  unpaid  wages,  vacation  pay,  profit 
sharing,  etc.),  provided  such  deductions 
do  not  otherwise  violate  applicable 
Federal  or  State  wage  payment  or  other 
laws.  Alternatively,  the  employer  may 
initiate  legal  action  against  the 
employee  to  recover  such  costs. 

§  825.21 4  Employee  right  to  reinstatement. 

General  rule.  On  return  from  FMLA 
leave,  an  employee  is  entitled  to  be 
returned  to  the  same  position  the 
employee  held  when  leave  commenced, 
or  to  an  equivalent  position  with 
equivalent  benefits,  pay,  and  other 
terms  and  conditions  of  employment. 

An  employee  is  entitled  to  such 
reinstatement  even  if  the  employee  has 
been  replaced  or  his  or  her  position  has 
been  restructured  to  accommodate  the 
employee’s  absence.  See  also 
§  825.10B(e)  for  the  obligations  of  joint 
employers. 

§  825.21 5  Equivalent  position. 

(a)  Equivalent  position.  An  equivalent 
position  is  one  that  is  virtually  identical 
to  the  employee’s  former  position  in 
terms  of  pay,  benefits  and  working 
conditions,  including  privileges, 
perquisites  and  status.  It  must  involve 
the  same  or  substantially  similar  duties 
and  responsibilities,  which  must  entail 
substantially  equivalent  skill,  effort, 
responsibility,  and  authority. 

(b)  Conditions  to  qualify.  If  an 
employee  is  no  longer  qualified  for  the 
position  because  of  the  employee’s 
inability  to  attend  a  necessary  course, 
renew  a  license,  fly  a  minimum  number 
of  hours,  etc.,  as  a  result  of  the  leave,  the 
employee  shall  be  given  a  reasonable 
opportunity  to  fulfill  those  conditions 
upon  return  to  work. 

(c)  Equivalent  pay.  (1)  An  employee  is 
entitled  to  any  unconditional  pay 
increases  which  may  have  occurred 
during  the  FMLA  leave  period,  such  as 
cost  of  living  increases.  Pay  increa.ses 
conditioned  upon  seniority,  length  of 
service,  or  work  performed  must  be 
granted  in  accordance  with  the 
employer’s  policy  or  practice  with 
respect  to  other  employees  on  an 
equivalent  leave  status  for  a  rea.son  that 
does  nonqualify  as  FMLA  leave.  An 
employee  is  entitled  to  be  restored  to  a 
position  with  the  same  or  equivalent 
pay  premiums,  such  as  a  shift 
ditferential.  If  an  employee  departed 
from  a  position  averaging  ten  hours  of 
overtime  (and  corresponding  overtime 
pay)  each  week,  an  employee  is 


ordinarily  entitled  to  such  a  position  on 
return  from  FMLA  leave. 

(2)  Equivalent  pay  includes  any  bonus 
or  payment,  whether  it  is  discretionary 
or  non-discretionary,  made  to 
employees  consistent  with  the 
provisions  of  paragraph  (c)(1)  of  this 
section.  However,  if  a  bonus  or  other 
payment  is  based  on  the  achievement  of 
a  specified  goal  such  as  hours  worked, 
products  sold  or  perfect  attendance,  and 
the  employee  has  not  met  the  goal  due 
to  FMLA  leave,  then  the  payment  may 
be  denied,  unless  otherwise  paid  to 
employees  on  an  equivalent  leave  status 
for  a  reason  that  does  not  qualify  as 
FMLA  leave.  For  example,  if  an 
employee  who  used  paid  vacation  leave 
for  a  non-FMLA  purpose  would  receive 
the  payment,  then  the  employee  who 
used  paid  vacation  leave  for  an  FMLA- 
protected  purpose  also  must  receive  the 
payment. 

(d)  Equivalent  benefits.  "Benefits” 
include  all  benefits  provided  or  made 
available  to  employees  by  an  employer, 
including  group  life  insurance,  health 
insurance,  disability  insurance,  sick 
leave,  annual  leave,  educational 
benefits,  and  pensions,  regardless  of 
whether  such  benefits  are  provided  by 
a  practice  or  written  policy  of  an 
employer  through  an  employee  benefit 
plan  as  defined  in  Section  3(3)  of  the 
Emplovee  Retirement  Income  Security 
Act  of  1974,  29  U.S.C.  1002(3). 

(1)  At  the  end  of  an  employee’s  FMLA 
leave,  benefits  must  be  resumed  in  the 
same  manner  and  at  the  same  levels  as 
provided  when  the  leave  began,  and 
subject  to  any  changes  in  benefit  levels 
that  may  have  taken  place  during  the 
period  of  FMLA  leave  affecting  the 
entire  workforce,  unless  otherwise 
elected  by  the  employee.  Upon  return 
from  FMLA  leave,  an  employee  cannot 
be  required  to  requalify  for  any  benefits 
the  employee  enjoyed  before  FMLA 
leave  began  (including  family  or 
dependent  cov-erages).  For  example,  if 
an  employee  was  covered  by  a  life 
insurance  policy  before  taking  leave  but 
is  not  covered  or  coverage  lapses  during 
the  period  of  unpaid  FMLA  leave,  the 
employee  cannot  be  required  to  meet 
any  qualifications,  such  as  taking  a 
physical  examination,  in  order  to 
requalify  for  life  insurance  upon  return 
from  leave.  Accordingly,  some 
employers  may  find  it  necessary  to 
modify  life  insurance  and  other  benefits 
programs  in  order  to  restore  employees 
to  equivalent  benefits  upon  return  from 
FMLA  leave,  make  arrangements  for 
continued  payment  of  costs  to  maintain 
such  benefits  during  unpaid  FMLA 
leave,  or  pay  these  costs  subject  to 
recovery  from  the  employee  on  return 
from  leave.  See  §  82.5. 213(b). 


(2)  An  employee  may,  but  is  not 
entitled  to,  accrue  any  additional 
benefits  or  seniority  during  unpaid 
FMLA  leave.  Benefits  accrued  at  the 
time  leave  began,  however,  (e.g.,  paid 
vacation,  sick  or  personal  leave  to  the 
extent  not  substituted  for  FMLA  leave) 
mu.st  be  available  to  an  employee  upon 
return  from  leave. 

(3)  If,  while  on  unpaid  FMLA  leave, 
an  employee  desires  to  continue  life 
insurance,  disability  insurance,  or  other 
types  of  benefits  for  which  he  or  she 
typically  pays,  the  employer  is  required 
to  follow-established  policies  or 
practices  for  continuing  such  benefits 
for  other  instances  of  leave  without  pay. 
If  the  employer  has  no  established 
policy,  the  employee  and  the  employer 
are  encouraged  to  agree  upon 
arrangements  before  FMLA  leave  begins. 

(4)  With  respect  to  pension  and  other 
retirement  plans,  any  period  of  unpaid 
FMLA  leave  shall  not  be  treated  as  or 
counted  toward  a  break  in  service  for 
purposes  of  vesting  and  eligibility  to 
participate.  Also,  if  the  plan  requires  an 
employee  to  be  employed  on  a  specific 
date  in  order  to  be  credited  with  a  year 
of  service  for  vesting,  contributions  or 
participation  purposes,  an  employee  on 
unpaid  FMLA  leave  on  that  date  shall 
be  deemed  to  have  been  employed  on 
that  date.  However,  unpaid  FMLA  leave 
periods  need  not  be  treated  as  credited 
service  for  purposes  of  benefit  accrual, 
ve.sting  and  eligibility  to  participate. 

(.5)  Employees  on  unpaid  FMLA  leave 
are  to  be  treated  as  if  they  continued  to 
work  for  purposes  of  changes  to  benefit 
plans.  They  are  entitled  to  changes  in 
benefits  plans,  except  those  which  may 
be  dependent  upon  seniority  or  accrual 
during  the  leave  period,  immediately 
upon  return  from  leave  or  to  the  same 
extent  they  would  have  qualified  if  no 
leave  had  been  taken.  P’or  example,  if 
the  benefit  plan  is  predicated  on  a  pre- 
established  number  of  hours  worked 
each  year  and  the  employee  does  not 
have  sufficient  hours  as  a  residt  of 
taking  unpaid  FMLA  leave,  the  benefit 
is  lost.  (In  this  regard,  §825.209 
addresses  health  benefits.) 

(e)  Equivalent  terms  and  conditions  of 
emplovment .  An  equivalent  position 
miKst  have  substantially  similar  duties, 
conditions,  responsibilities,  privileges 
and  status  as  the  employee’s  original 
position. 

(1)  The  emplovee  must  be  reinstated 
to  the  same  or  a  geographically 
proximate  worksite  (i.e..  one  that  does 
not  involve  a  significant  increase  in 
commuting  time  or  distance)  from 
where  the  employee  had  previously 
been  employed.  If  the  employee’s 
original  worksite  has  been  closed,  the 
employee  is  entitled  to  the  same  rights 
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as  if  the  employee  had  not  been  on  leave 
when  the  worksite  closed.  For  example, 
if  an  employer  transfers  all  employees 
from  a  closed  worksite  to  a  new 
worksite  in  a  different  city,  the 
employee  on  leave  is  also  entitled  to 
transfer  under  the  same  conditions  as  if 
he  or  she  had  continued  to  be 
employed. 

(2)  The  employee  is  ordinarily 
entitled  to  return  to  the  same  shift  or  the 
same  or  an  equivalent  work  schedule. 

(3)  The  employee  must  have  the  same 
or  an  equivalent  opportunity  for 
bonuses,  profit-sharing,  and  other 
similar  discretionary  and  non¬ 
discretionary  payments. 

(4)  FMLA  does  not  prohibit  an 
employer  from  accommodating  an 
employee’s  request  to  be  restored  to  a 
different  shift,  schedule,  or  position 
which  better  suits  the  employee’s 
personal  needs  on  return  from  leave,  or 
to  offer  a  promotion  to  a  better  position. 
However,  an  employee  cannot  be 
induced  by  the  employer  to  accept  a 
different  position  against  the  employee’s 
wishes. 

(f)  De  minimis  exception.  The 
requirement  that  an  employee  be 
restored  to  the  same  or  equivalent  job 
with  the  same  or  equivalent  pay, 
benefits,  and  terms  and  conditions  of 
employment  does  not  extend  to  de 
minimis,  intangible,  or  unmeasurable 
aspects  of  the  job. 

§825.216  Limitations  on  an  empioyee’s 
right  to  reinstatement. 

(a)  An  employee  has  no  greater  right 
to  reinstatement  or  to  other  benefits  and 
conditions  of  employment  than  if  the 
employee  had  been  continuously 
employed  during  the  FMLA  leave 
period.  An  employer  must  be  able  to 
show  that  an  employee  w'ould  not 
otherwise  have  been  employed  at  the 
time  reinstatement  is  requested  in  order 
to  deny  restoration  to  employment.  For 
example: 

(1)  If  an  employee  is  laid  off  during 
the  course  of  taking  FMLA  leave  and 
employment  is  terminated,  the 
employer’s  responsibility  to  continue 
FMLA  leave,  maintain  group  health 
plan  benefits  and  restore  the  employee 
cease  at  the  time  the  employee  is  laid 
off,  provided  the  employer  has  no 
continuing  obligations  under  a 
collective  bargaining  agreement  or 
otherwise.  An  employer  would  have  the 
burden  of  proving  that  an  employee 
would  have  been  laid  off  during  the 
FMLA  leave  period  and,  therefore, 
would  not  be  entitled  to  restoration. 
Restoration  to  a  job  slated  for  lay-off 
when  the  employee’s  original  position  is 
not  would  not  meet  the  requirements  of 
an  equivalent  position. 


(2)  If  a  shift  has  been  eliminated,  or 
overtime  has  been  decreased,  an 
employee  would  not  be  entitled  to 
return  to  work  that  shift  or  the  original 
overtime  hours  upon  restoration. 
However,  if  a  position  on,  for  example, 
a  night  shift  has  been  filled  by  another 
employee,  the  employee  is  entitled  to 
return  to  the  same  shift  on  which 
employed  before  taking  FMLA  leave. 

(3)  If  an  employee  was  hired  for  a 
specific  term  or  only  to  perform  work  on 
a  discrete  project,  the  employer  has  no 
obligation  to  restore  the  employee  if  the 
employment  term  or  project  is  over  and 
the  employer  would  not  otherwise  have 
continued  to  employ  the  employee.  On 
the  other  hand,  if  an  employee  was 
hired  to  perform  work  on  a  contract,  and 
after  that  contract  period  the  contract 
was  awarded  to  another  contractor,  the 
successor  contractor  may  be  required  to 
restore  the  employee  if  it  is  a  successor 
employer.  See  §825.107. 

(b)  In  addition  to  the  circumstances 
explained  above,  an  employer  may  deny 
job  restoration  to  salaried  eligible 
employees  (“key  employees,’’  as  defined 
in  §  825.217(c)),  if  such  denial  is 
necessary  to  prevent  substantial  and 
grievous  economic  injury  to  the 
operations  of  the  employer;  or  may 
delay  restoration  to  an  employee  who 
fails  to  provide  a  fitness-for-duty 
certificate  to  return  to  work  under  the 
conditions  described  in  §825.312. 

(c)  If  the  employee  is  unable  to 
perform  an  essential  function  of  the 
position  because  of  a  physical  or  mental 
condition,  including  the  continuation  of 
a  serious  health  condition  or  an  injury 
or  illness  also  covered  by  workers’ 
compensation,  the  employee  has  no 
right  to  restoration  to  another  position 
under  the  FMLA.  The  employer’s 
obligations  may,  however,  be  governed 
by  the  Americans  with  Disabilities  Act 
(ADA),  as  amended.  See  §825.702,  state 
leave  laws,  or  workers’  compensation 
law's. 

(d)  An  employee  who  fraudulently 
obtains  FMLA  leave  from  an  employer 
is  not  protected  by  FMLA’s  job 
restoration  or  maintenance  of  health 
benefits  provisions. 

(e)  If  the  employer  has  a  uniformly- 
applied  policy  governing  outside  or 
supplemental  employment,  such  a 
policy  may  continue  to  apply  to  an 
employee  while  on  FMLA  leave.  An 
employer  which  does  not  have  such  a 
policy  may  not  deny  benefits  to  which 
an  employee  is  entitled  under  FMLA  on 
this  basis  unless  the  FMLA  leave  was 
fraudulently  obtained  as  in  paragraph 
(d)  of  this  section. 


§  825.21 7  Key  employee,  general  rule. 

(a)  A  “key  employee”  is  a  salaried 
FMLA-eligible  employee  who  is  among 
the  highest  paid  10  percent  of  all  the 
employees  employed  by  the  employer 
within  75  miles  of  the  employee’s 
worksite. 

(b)  The  term  “salaried”  means  “paid 
on  a  salary  basis,”  as  defined  in  29  CFR 
541.602.  This  is  the  Department  of 
Labor  regulation  defining  employees 
w'ho  may  qualify  as  exempt  from  the 
minimum  wage  and  overtime 
requirements  of  the  FLSA  as  executive, 
administrative,  professional,  and 
computer  employees. 

(c)  A  “key  employee”  must  be 
“among  the  highest  paid  10  percent”  of 
all  the  employees — both  salaried  and 
non-salaried,  eligible  and  ineligible — 
who  are  employed  by  the  employer 
within  75  miles  of  the  worksite. 

(1)  In  determining  which  employees 
are  among  the  highest  paid  10  percent, 
year-to-date  earnings  are  divided  by 
weeks  worked  by  the  employee 
(including  weeks  in  which  paid  leave 
was  taken).  Earnings  include  wages, 
premium  pay,  incentive  pay,  and  non¬ 
discretionary  and  discretionary  bonuses. 
Earnings  do  not  include  incentives 
whose  value  is  determined  at  some 
future  date,  e.g.,  stock  options,  or 
benefits  or  perquisites. 

(2)  The  determination  of  whether  a 
salaried  employee  is  among  the  highest 
paid  10  percent  shall  be  made  at  the 
time  the  employee  gives  notice  of  the 
need  for  leave.  No  more  than  10  percent 
of  the  employer’s  employees  within  75 
miles  of  the  worksite  may  be  “key 
employees.” 

§  825.21 8  Substantial  and  grievous 
economic  injury. 

(a)  In  order  to  deny  restoration  to  a 
key  employee,  an  employer  must 
determine  that  the  restoration  of  the 
employee  to  employment  will  cause 
“substantial  and  grievous  economic 
injury”  to  the  operations  of  the 
employer,  not  whether  the  absence  of 
the  employee  will  cause  such 
substantial  and  grievous  injury. 

(b)  An  employer  may  take  into 
account  its  ability  to  replace  on  a 
temporary  basis  (or  temporarily  do 
without)  the  employee  on  FMLA  leave. 
If  permanent  replacement  is 
unavoidable,  the  cost  of  then  reinstating 
the  employee  can  be  considered  in 
evaluating  whether  substantial  and 
grievous  economic  injury  will  occur 
from  restoration;  in  other  words,  the 
effect  on  the  operations  of  the  company 
of  reinstating  the  employee  in  an 
equivalent  position. 

(c)  A  precise  test  cannot  be  set  for  the 
level  of  hardship  or  injury  to  the 
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employer  which  must  be  sustained.  If 
the  reinstatement  of  a  “key  employee” 
threatens  the  economic  viability  of  the 
firm,  that  would  constitute  “substantial 
and  grievous  economic  injury.”  A  lesser 
injury  which  causes  substantial,  long¬ 
term  economic  injury  would  also  be 
sufficient.  Minor  inconveniences  and 
costs  that  the  employer  would 
experience  in  the  normal  course  of 
doing  business  would  certainly  not 
constitute  “substantial  and  grievous 
economic  injury.” 

(d)  FMLA’s  “substantial  and  grievous 
economic  injury”  standard  is  different 
from  and  more  stringent  than  the 
“undue  hardship”  test  under  the  ADA 
(see  a/so  §825.702). 

§  825.21 9  Rights  of  a  key  employee. 

(a)  An  employer  who  believes  that 
reinstatement  may  be  denied  to  a  key 
employee,  must  give  written  notice  to 
the  employee  at  the  time  the  employee 
gives  notice  of  the  need  for  FMLA  leave 
(or  when  FMLA  leave  commences,  if 
earlier)  that  he  or  she  qualifies  as  a  key 
employee.  At  the  same  time,  the 
employer  must  also  fully  inform  the 
employee  of  the  potential  consequences 
with  respect  to  reinstatement  and 
maintenance  of  health  benefits  if  the 
employer  should  determine  that 
substantial  and  grievous  economic 
injury  to  the  employer’s  operations  will 
result  if  the  employee  is  reinstated  from 
FMLA  leave.  If  such  notice  cannot  be 
given  immediately  because  of  the  need 
to  determine  whether  the  employee  is  a 
key  employee,  it  shall  be  given  as  soon 
as  practicable  after  being  notified  of  a 
need  for  leave  (or  the  commencement  of 
leave,  if  earlier).  It  is  expected  that  in 
most  circumstances  there  will  be  no 
desire  that  an  employee  be  denied 
restoration  after  FMLA  leave  and, 
therefore,  there  would  be  no  need  to 
provide  such  notice.  However,  an 
employer  who  fails  to  provide  such 
timely  notice  will  lose  its  right  to  deny 
restoration  even  if  substantial  and 
grievous  economic  injury  will  result 
from  reinstatement. 

(b)  As  soon  as  an  employer  makes  a 
good  faith  determination,  based  on  the 
facts  available,  that  substantial  and 
grievous  economic  injury  to  its 
operations  will  result  if  a  key  employee 
who  has  given  notice  of  the  need  for 
FMLA  leave  or  is  using  FMLA  leave  is 
reinstated,  the  employer  shall  notify  the 
employee  in  writing  of  its 
determination,  that  it  cannot  deny 
FMLA  leave,  and  that  it  intends  to  deny 
restoration  to  employment  on 
completion  of  the  FMLA  leave.  It  is 
anticipated  that  an  employer  will 
ordinarily  be  able  to  give  such  notice 
prior  to  the  employee  starting  leave.  The 


employer  must  serve  this  notice  either 
in  person  or  by  certified  mail.  This 
notice  must  explain  the  basis  for  the 
employer’s  finding  that  substantial  and 
grievous  economic  injury  will  result, 
and,  if  leave  has  commenced,  must 
provide  the  employee  a  reasonable  time 
in  which  to  return  to  work,  taking  into 
account  the  circumstances,  such  as  the 
length  of  the  leave  and  the  urgency  of 
the  need  for  the  employee  to  return. 

(c)  If  ail  employee  on  leave  does  not 
return  to  work  in  response  to  the 
employer’s  notification  of  intent  to  deny 
restoration,  the  employee  continues  to 
be  entitled  to  maintenance  of  health 
benefits  and  the  employer  may  not 
recover  its  cost  of  health  benefit 
premiums.  A  key  employee’s  rights 
under  FMLA  continue  unless  and  until 
the  employee  either  gives  notice  that  he 
or  she  no  longer  wishes  to  return  to 
work,  or  the  employer  actually  denies 
reinstatement  at  the  conclusion  of  the 
leave  period. 

(d)  After  notice  to  an  employee  has 
been  given  that  substantial  and  grievous 
economic  injury  will  result  if  the 
employee  is  reinstated  to  employment, 
an  employee  is  still  entitled  to  request  . 
reinstatement  at  the  end  of  the  leave 
period  even  if  the  employee  did  not 
return  to  work  in  response  to  the 
employer’s  notice.  The  employer  must 
then  again  determine  whether  there  will 
be  substantial  and  grievous  economic 
injury  from  reinstatement,  based  on  the 
facts  at  that  time.  If  it  is  determined  that 
substantial  and  grievous  economic 
injury  will  result,  the  employer  shall 
notify  the  employee  in  writing  (in 
person  or  by  certified  mail)  of  the  denial 
of  restoration. 

§  825.220  Protection  for  employees  who 
request  leave  or  otherwise  assert  FMLA 
rights. 

(a)  The  FMLA  prohibits  interference 
with  an  employee’s  rights  under  the 
law,  and  with  legal  proceedings  or 
inquiries  relating  to  an  employee’s 
rights.  More  specifically,  the  law 
contains  the  following  employee 
protections: 

(1)  An  employer  is  prohibited  from 
interfering  with,  restraining,  or  denying 
the  exercise  of  (or  attempts  to  exercise) 
any  rights  provided  by  the  Act. 

(2)  An  employer  is  prohibited  from 
discharging  or  in  any  other  way 
discriminating  against  any  person 
(whether  or  not  an  employee)  for 
opposing  or  complaining  about  any 
unlawful  practice  under  the  Act. 

(3)  All  persons  (whether  or  not 
employers)  are  prohibited  from 
discharging  or  in  any  other  way 
discriminating  against  any  person 


(whether  or  not  an  employee)  because 
that  person  has — 

(i)  Filed  any  charge,  or  has  instituted 
(or  caused  to  be  instituted)  any 
proceeding  under  or  related  to  this  Act; 

(ii)  Given,  or  is  about  to  give,  any 
information  in  connection  with  an 
inquiry  or  proceeding  relating  to  a  right 
under  this  Act; 

(iii)  Testified,  or  is  about  to  testify,  in 
any  inquiry  or  proceeding  relating  to  a 
right  under  this  Act. 

(b)  Any  violations  of  the  Act  or  of 
these  regulations  constitute  interfering 
with,  restraining,  or  denying  the 
exercise  of  rights  provided  by  the  Act. 
An  employer  may  be  liable  for 
compensation  and  benefits  lost  by 
reason  of  the  violation,  for  other  actual 
monetary  losses  sustained  as  a  direct 
result  of  the  violation,  and  for 
appropriate  equitable  or  other  relief, 
including  employment,  reinstatement, 
promotion,  or  any  other  relief  tailored  to 
the  harm  suffered  (see  §  825.400(c)). 
“Interfering  with”  the  exercise  of  an 
employee’s  rights  would  include,  for 
example,  not  only  refusing  to  authorize 
FMLA  leave,  but  discouraging  an 
employee  from  using  such  leave.  It 
would  also  include  manipulation  by  a 
covered  employer  to  avoid 
responsibilities  under  FMLA,  for 
example: 

(1)  Transferring  employees  from  one 
worksite  to  another  for  the  purpose  of 
reducing  worksites,  or  to  keep 
worksites,  below  the  50-employee 
threshold  for  employee  eligibility  under 
the  Act; 

(2)  Changing  the  essential  functions  of 
the  job  in  order  to  preclude  the  taking 
of  leave; 

(3)  Reducing  hours  available  to  work 
in  order  to  avoid  employee  eligibility. 

(c)  The  Act’s  prohibition  against 
“interference”  prohibits  an  employer 
from  discriminating  or  retaliating 
against  an  employee  or  prospective 
employee  for  having  exercised  or 
attempted  to  exercise  FMLA  rights.  For 
example,  if  an  employee  on  leave 
without  pay  would  otherwise  be 
entitled  to  full  benefits  (other  than 
health  benefits),  the  same  benefits 
would  be  required  to  be  provided  to  an 
employee  on  unpaid  FMLA  leave.  By 
the  same  token,  employers  cannot  use 
the  taking  of  FMLA  leave  as  a  negative 
factor  in  employment  actions,  such  as 
hiring,  promotions  or  disciplinary 
actions;  nor  can  FMLA  leave  be  counted 
under  “no  fault”  attendance  policies. 

See  §825.215. 

(d)  Employees  cannot  waive,  nor  may 
employers  induce  employees  to  waive, 
their  prospective  rights  under  FMLA. 

For  example,  employees  (or  their 
collective  bargaining  representatives) 


68096  Federal  Register / Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


cannot  “trade  off”  the  right  to  take 
FMLA  leave  against  some  9ther  benefit 
offered  by  the  employer.  This  does  not 
prevent  the  settlement  or  release  of 
FMLA  claims  by  employees  based  on 
past  employer  conduct  without  the 
approval  of  the  Department  of  Labor  or 
a  court.  Nor  does  it  prevent  an 
employee’s  voluntary  and  uncoerced 
acceptance  (not  as  a  condition  of 
employment)  of  a  “light  duty” 
assignment  while  recovering  from  a 
serious  health  condition  (see 
§  825.702(d)).  An  employee’s  acceptance 
of  such  “light  duty”  assignment  does 
not  constitute  a  waiver  of  the 
employee’s  prospective  rights,  including 
the  right  to  be  restored  to  the  same 
position  the  employee  held  at  the  time 
the  employee’s  FMLA  leave  commenced 
or  to  an  equivalent  position.  The 
employee’s  right  to  restoration, 
however,  ceases  at  the  end  of  the 
applicable  12-month  FMLA  leave  year. 

(e)  Individuals,  and  not  merely 
employees,  are  protected  from 
retaliation  for  opposing  (e.g.,  filing  a 
complaint  about)  any  practice  which  is 
unlawful  under  the  Act.  They  are 
similarly  protected  if  they  oppose  any 
practice  which  they  reasonably  believe 
to  be  a  violation  of  the  Act  or 
regulations. 

Subpart  C — Employee  and  Employer 
Rights  and  Obligations  Under  the  Act 

§825.300  Employer  notice  requirements. 

(a)  General  notice.  (1)  Every  employer 
covered  by  the  FMLA  is  required  to  post 
and  keep  posted  on  its  premises,  in 
conspicuous  places  where  employees 
are  employed,  a  notice  explaining  the 
Act’s  provisions  and  providing 
information  concerning  the  procedures 
for  filing  complaints  of  violation's  of  the 
Act  with  the  Wage  and  Hour  Division. 
The  notice  must  be  posted  prominently 
where  it  can  be  readily  seen  by 
employees  and  applicants  for 
employment.  The  poster  and  the  text 
must  be  large  enough  to  be  easily  read 
and  contain  fully  legible  text.  Electronic 
posting  is  sufficient  to  meet  this  posting 
requirement  as  long  as  it  otherwise 
meets  the  requirements  of  this  section. 
An  employer  that  willfully  violates  the 
posting  requirement  may  be  assessed  a 
civil  money  penalty  by  the  Wage  and 
Hour  Division  not  to  exceed  SllO  for 
each  separate  offense. 

(2)  Covered  employers  must  post  this 
general  notice  even  if  no  employees  are 
eligible  for  FMLA  leave. 

(3)  If  an  FMLA-covered  employer  has 
any  eligible  employees,  it  shall  also 
provide  this  general  notice  to  each 
employee  by  including  the  notice  in 
employee  handbooks  or  other  written 


guidance  to  employees  concerning 
employee  benefits  or  leave  rights,  if 
such  written  materials  exist,  or  by 
distributing  a  copy  of  the  general  notice 
to  each  new  employee  upon  hiring.  In 
either  case,  distribution  may  be 
accomplished  electronically. 

(4)  To  meet  the  requirements  of 
paragraph  (a)(3)  of  this  section, 
employers  may  duplicate  the  text  of  the 
notice  contamed  in  Appendix  C  of  this 
part  or  may  use  another  format  so  long 
as  the  information  provided  includes,  at 
a  minimum,  all  of  the  information 
contained  in  that  notice.  Where  an 
employer’s  workforce  is  comprised  of  a 
significant  portion  of  workers  who  are 
not  literate  in  English,  the  employer 
shall  provide  the  general  notice  in  a 
language  in  which  the  employees  are 
literate.  Prototypes  are  available  from 
the  nearest  office  of  the  Wage  and  Hour 
Division  or  on  the  Internet  at  http:// 
wvnv. wagehour.dol.gov.  Employers 
furnishing  FMLA  notices  to  sensory- 
impaired  individuals  must  also  comply 
with  all  applicable  requirements  under 
Federal  or  State  law. 

(b)  Eligibility  notice.  (1)  When  an 
employee  requests  FMLA  leave,  or 
when  the  employer  acquires  knowledge 
that  an  employee’s  leave  may  be  for  an 
FMLA-qualih'ing  reason,  the  employer 
must  notify  the  employee  of  the 
employee’s  eligibility  to  take  FMLA 
leave  within  five  business  days,  absent 
extenuating  circumstances.  See 
§  825.110  for  definition  of  an  eligible 
employee.  Employee  eligibility  is 
determined  (and  notice  must  be 
provided)  at  the  commencement  of  the 
first  instance  of  leave  for  each  FMLA- 
qualifv'ing  reason  in  the  applicable 
12-month  period  (see  §§  825.127(c)  and 
825.200(b)).  All  FMLA  absences  for  the 
same  qualifying  reason  are  considered  a 
single  leave  and  employee  eligibility  as 
to  that  reason  for  leave  does  not  change 
during  the  applicable  12-month  period. 

(2)  The  eligibility  notice  must  state 
whether  the  employee  is  eligible  for 
FMLA  leave  as  defined  in  §  825.110(a). 

If  the  employee  is  not  eligible  for  FMLA 
leave,  the  notice  must  state  at  least  one 
reason  why  the  employee  is  not  eligible, 
including  as  applicable  the  number  of 
months  the  employee  has  been 
employed  by  the  employer,  the  number 
of  hours  of  service  worked  for  the 
employer  during  the  12-month  period, 
and  whether  the  employee  is  employed 
at  a  worksite  where  50  or  more 
employees  are  employed  by  the 
employer  within  75  miles  of  that 
worksite.  Notification  of  eligibility  may 
be  oral  or  in  writing;  employers  may  use 
Appendix  D  of  this  part  825  to  provide 
such  notification  to  employees.  The 
employer  is  obligated  to  translate  this 


notice  in  any  situation  in  which  it  is 
obligated  to  do  so  in  §  825.300(a)(4). 

(3)  If,  at  the  time  an  employee 
provides  notice  of  a  subsequent  need  for 
FMLA  leave  during  the  applicable 
12-month  period  due  to  a  different 
FMLA-qualifying  reason,  and  the 
employee’s  eligibility  status  has  not 
changed,  no  additional  eligibility  notice 
is  required.  If,  however,  the  employee’s 
eligibility  status  has  changed  (e.g.,  if  the 
employee  has  worked  less  than  1,250 
hours  of  service  for  the  employer  in  the 
12  months  preceding  the 
commencement  of  leave  for  the 
subsequent  qualifying  reason  or  the  size 
of  the  workforce  at  the  worksite  has 
dropped  below  50  employees),  the 
employer  must  notify  the  employee  of 
the  change  in  eligibility  status  within 
five  business  days,  absent  extenuating 
circumstances. 

(c)  Rights  and  responsibilities  notice. 

(1)  Employers  shall  provide  written 
notice  detailing  the  specific  ' 
expectations  and  obligations  of  the 
employee  and  explaining  any 
consequences  of  a  failure  to  meet  these 
obligations.  The  employer  is  obligated 
to  translate  this  notice  in  any  situation 
in  which  it  is  obligated  to  do  so  in 
§  825.300(a)(4).  This  notice  shall  be 
provided  to  the  employee  each  time  the 
eligibility  notice  is  provided  pursuant  to  . 
paragraph  (b)  of  this  section.  If  leave  has 
already  begun,  the  notice  should  be 
mailed  to  the  employee’s  address  of 
record.  Such  specific  notice  must 
include,  as  appropriate: 

(i)  That  the  leave  may  be  designated 
and  counted  against  the  employee’s 
annual  FMLA  leave  entitlement  if 
qualifying  (see  §§  825.300(c)  and 
825.301)  and  the  applicable  12-month 
period  for  FMLA  entitlement  (see 

§§  825.127(c),  825.200(b),  (f),  and  (g)); 

(ii)  Any  requirements  for  the 
employee  to  furnish  certification  of  a 
serious  health  condition,  serious  injury 
or  illness,  or  qualifying  exigency  arising 
out  of  active  duty  or  call  to  active  duty 
status,  and  the  consequences  of  failing 
to  do  so  (see  §§  825.305,  825.309, 

825.310,  825.313): 

(iii)  The  employee’s  right  to  substitute 
paid  leave,  whether  the  employer  will 
require  the  substitution  of  paid  leave, 
the  conditions  related  to  any 
substitution,  and  the  employee’s 
entitlement  to  take  unpaid  FMLA  leave 
if  the  employee  does  not  meet  the 
conditions  for  paid  leave  (.see 
§825.207): 

(iv)  Any  requirement  for  the  employee 
to  make  any  premium  payments  to 
maintain  health  benefits  and  the 
arrangements  for  making  such  payments 
(see  §  825.210),  and  the  possible 
consequences  of  failure  to  make  such  ' 
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payments  on  a  timely  basis  (j.e.,  the 
circumstances  under  which  coverage 
may  lapse); 

(v)  The  employee’s  status  as  a  “key 
employee”  and  the  potential 
consequence  that  restoration  may  he 
denied  following  FMhA  leave, 
explaining  the  conditions  required  for 
such  denial  (see  §  825.218); 

(vi)  The  employee’s  rights  to 
maintenance  of  benefits  during  the 
FMLA  leave  and  restoration  to  the  same 
or  an  equivalent  joh  upon  return  from 
FMLA  leave  (see  §§  825.214  and 
825.604);  and 

(vii)  The  employee’s  potential  liability 
for  payment  of  health  insurance 
premiums  paid  by  the  employer  during 
the  employee’s  unpaid  FMLA  leave  if 
the  employee  fails  to  return  to  work 
after  taking  FMLA  leave  (see  §  825.213). 

(2)  The  notice  of  rights  and 
responsibilities  may  include  other 
information — e.g.,  whether  the  employer 
will  require  periodic  reports  of  the 
employee’s  status  and  intent  to  return  to 
work — but  is  not  required  to  do  so. 

(3)  The  notice  of  rights  and 
responsibilities  may  be  accompanied  by 
anv  required  certification  form. 

(4)  If  the  specific  information 
provided  by  the  notice  of  rights  and 
responsibilities  changes,  the  employer 
shall,  within  five  business  days  of 
receipt  of  the  employee’s  first  notice  of 
need  for  leave  subsequent  to  any 
change,  provide  written  notice 
referencing  the  prior  notice  and  setting 
forth  any  of  the  information  in  the 
notice  of  rights  and  responsibilities  that 
has  changed.  For  example,  if  the  initial 
leave  period  was  paid  leave  and  the 
subsequent  leave  period  would  be 
unpaid  leave,  the  employer  may  need  to 
give  notice  of  the  arrangements  for 
making  premium  payments. 

(5)  Employers  are  also  expected  to 
responsively  answer  questions  from 
employees  concerning  their  rights  and 
responsibilities  under  the  FMLA. 

(6)  A  prototype  notice  of  rights  and 
responsibilities  is  contained  in 
Appendix  D  of  this  part;  the  prototype 
may  be  obtained  from  local  offices  of  the 
Wage  and  Hour  Division  or  from  the 
Internet  at  www.wagehoiir.dol.gov. 
Employers  may  adapt  the  prototype 
notice  as  appropriate  to  meet  these 
notice  requirements.  The  notice  of  rights 
and  responsibilities  may  be  distributed 
electronically  so  long  as  it  otherwise 
meets  the  requirements  of  this  section. 

(d)  Designation  notice.  (1)  The 
employer  is  responsible  in  all 
circumstances  for  designating  leave  as 
FMLA-qualifying,  and  for  giving  notice 
of  the  designation  to  the  employee  as 
provided  in  this  section.  When  the 
employer  has  enough  information  to 


determine  whether  the  leave  is  being 
taken  for  a  FMLA-qualifying  reason 
(e.g.,  after  receiving  a  certification),  the 
employer  must  notify  the  employee 
whether  the  leave  will  be  designated 
and  will  be  counted  as  FMLA  leave 
within  five  business  days  absent 
extenuating  circumstances.  Only  one 
notice  of  designation  is  required  for 
each  FMLA-qualifying  reason  per 
applicable  12-month  period,  regardless 
of  whether  the  leave  taken  due  to  the 
qualifying  reason  will  be  a  continuous 
block  of  leave  or  intermittent  or  reduced 
schedule  leave.  If  the  employer 
determines  that  the  leave  will  not  be 
designated  as  FMLA-qualifying  (e.g.,  if 
the  leave  is  not  for  a  reason  covered  by 
FMLA  or  the  FMLA  leave  entitlement 
has  been  exhausted),  the  employer  must 
notify  the  employee  of  that 
determination.  If  the  employer  requires 
paid  leave  to  be  substituted  for  unpaid 
FMLA  leave,  or  that  paid  leave  taken 
under  an  existing  leave  plan  be  counted 
as  FMLA  leave,  the  employer  must 
inform  the  employee  of  this  designation 
at  the  time  of  designating  the  FMLA 
leave. 

(2)  If  the  employer  has  sufficient 
information  to  designate  the  leave  as 
FMLA  leave  immediately  after  receiving 
notice  of  the  employee’s  need  for  leave, 
the  employer  may  provide  the  employee 
with  the  designation  notice  at  that  time. 

(3)  If  the  employer  will  require  the 
employee  to  present  a  fitness-for-duty 
certification  to  be  restored  to 
employment,  the  employer  must 
provide  notice  of  such  requirement  with 
the  designation  notice.  If  the  employer 
will  require  that  the  fitness-for-duty 
certification  address  the  employee’s 
ability  to  perform  the  essential  functions 
of  the  employee’s  position,  the 
erhployer  must  so  indicate  in  the 
designation  notice,  and  must  include  a 
list  of  the  essential  functions  of  the 
employee’s  position.  See  §825.312.  If 
the  employer  handbook  or  other  written 
documents  (if  any)  describing  the 
employer’s  leave  policies  clearly 
provide  that  a  fitness-for-duty 
certification  will  be  required  in  specific 
circumstances  (e.g.,  by  stating  that 
fitness-for-duty  certification  will  be 
required  in  all  cases  of  back  injuries  for 
employees  in  a  certain  occupation),  the 
employer  is  not  required  to  provide 
written  notice  of  the  requirement  with 
the  designation  notice,  but  must  provide 
oral  notice  no  later  than  with  the 
designation  notice. 

(4)  The  designation  notice  must  be  in 
writing.  A  prototype  designation  notice 
is  contained  in  Appendix  E  of  this  part; 
the  prototype  designation  notice  may  be 
obtained  from  local  offices  of  the  Wage 
and  Hour  Division  or  from  the  Internet 


at  http://www.wagehour.dol.gov.  If  the 
leave  is  not  designuted  as  FMLA  leave 
because  it  does  not  meet  the 
requirements  of  the  Act,  the  notice  to 
the  employee  that  the  leave  is  not 
designated  as  FMLA  leave  may  be  in  the 
form  of  a  simple  written  statement. 

(5)  If  the  information  provided  by  the 
employer  to  the  employee  in  the 
designation  notice  changes  (e.g.,  the 
employee  exhausts  the  FMLA  leave 
entitlement),  the  employer  shall 
provide,  within  five  business  days  of 
receipt  of  the  employee’s  first  notice  of 
need  for  leave  subsequent  to  any 
change,  written  notice  of  the  change. 

(6)  The  employer  must  notify  the 
employee  of  the  amount  of  leave 
counted  against  the  employee’s  FMLA 
leave  entitlement.  If  the  amount  of  leave 
needed  is  known  at  the  time  the 
employer  designates  the  leave  as  FMLA- 
qualifying,  the  employer  must  notify  the 
employee  of  the  number  of  hours,  days, 
or  weeks  that  will  be  counted  against 
the  employee’s  FMLA  leave  entitlement 
in  the  designation  notice.  If  it  is  not 
possible  to  provide  the  hours,  days,  or 
weeks  that  will  be  counted  against  the 
employee’s  FMLA  leave  entitlement 
(such  as  in  the  case  of  unforeseeable 
intermittent  leave),  then  the  employer 
must  provide  notice  of  the  amount  of 
leave  counted  against  the  employee’s 
FMLA  leave  entitlement  upon  the 
request  by  the  employee,  but  no  more 
often  than  once  in  a  30-day  period  and 
only  if  leave  was  taken  in  that  period. 
The  notice  of  the  amount  of  leave 
counted  against  the  employee’s  FMLA 
entitlement  may  be  oral  or  in  writing.  If 
such  notice  is  oral,  it  shall  be  confirmed 
in  writing,  nodater  than  the  following 
payday  (unless  the  payday  is  less  than 
one  week  after  the  oral  notice,  in  which 
case  the  notice  must  be  no  later  than  the 
subsequent  payday).  Such  written 
notice  may  be  in  any  form,  including  a 
notation  on  the  employee’s  pay  stub. 

(e)  Consequences  of  failing  to  provide 
notice.  Failure  to  follow  the  notice 
requirements  set  forth  in  this  section 
may  constitute  an  interference  with, 
restraint,  or  denial  of  the  exercise  of  an 
employee’s  FMLA  rights.  An  employer 
may  be  liable  for  compensation  and 
benefits  lost  by  reason  of  the  violation, 
for  other  actual  monetary  losses 
sustained  as  a  direct  result  of  the 
violation,  and  for  appropriate  equitable 
or  other  relief,  including  employment, 
reinstatement,  promotion,  or  any  other 
relief  tailored  to  the  harm  suffered  (see 
§  825.400(c)). 

§  825.301  Designation  of  FMLA  leave. 

(a)  Employer  responsibilities.  The 
employer’s  decision  to  designate  leave 
as  FMLA-qualifying  must  be  based  only 
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on  information  received  from  the 
employee  or  the  employee’s 
spokesperson  (e.g.,  if  the  employee  is 
incapacitated,  the  employee’s  spouse, 
adult  child,  parent,  doctor,  etc.,  may 
provide  notice  to  the  employer  of  the 
need  to  take  FMLA  leave).  In  any 
circumstance  where  the  employer  does 
not  hav'^e  sufficient  information  about 
the  reason  for  an  employee’s  use  of 
leave,  the  employer  should  inquire 
further  of  the  employee  or  the 
spokesperson  to  ascertain  whether  leave 
is  potentially  FMLA-qualifying.  Once 
the  employer  has  acquired  knowledge 
that  the  leave  is  being  taken  for  a  FMLA- 
qualifying  reason,  the  employer  must 
notify  the  employee  as  provided  in 
§  825.300(d). 

(b)  Employee  responsibilities.  An 
employee  giving  notice  of  the  need  for 
FMLA  leave  does  not  need  to  expressly 
assert  rights  under  the  Act  or  even 
mention  the  FMLA  to  meet  his  or  her 
obligation  to  provide  notice,  though  the 
employee  would  need  to  state  a 
qualifying  reason  for  the  needed  leave 
and  otherwise  satisfy  the  notice 
requirements  set  forth  in  §  825.302  or 
§  825.303  depending  on  whether  the 
need  for  leave  is  foreseeable  or 
unforeseeable.  An  employee  giving 
notice  of  the  need  for  FMLA  leave  must 
explain  the  reasons  for  the  needed  leave 
so  as  to  allow  the  employer  to  determine 
whether  the  leave  qualifies  under  the 
Act.  If  the  employee  fails  to  explain  the 
reasons,  leave  may  be  denied.  In  many 
cases,  in  explaining  the  reasons  for  a 
request  to  use  leave,  especially  when 
the  need  for  the  leave  was  unexpected 
or  unforeseen,  an  employee  will  provide 
sufficient  information  for  the  employer 
to  designate  the  leave  as  FMLA  leave. 

An  employee  using  accrued  paid  leave 
may  in  some  cases  not  spontaneously 
explain  the  reasons  or  their  plans  for 
using  their  accrued  leave.  However,  if 
an  employee  requesting  to  use  paid 
leave  for  a  FMLA-qualifying  reason  does 
not  explain  the  reason  for  the  leave  and 
the  employer  denies  the  employee’s 
request,  the  employee  will  need  to 
provide  sufficient  information  to 
establish  a  FMLA-qualifying  reason  for 
the  needed  leave  so  that  the  employer 
is  aware  that  the  leave  may  not  be 
denied  and  may  designate  that  the  paid 
leave  be  appropriately  counted  against 
(substituted  for)  the  employee’s  FMLA 
leave  entitlement.  Similarly,  an 
employee  using  accrued  paid  vacation 
leave  who  seeks  an  extension  of  unpaid 
leave  for  a  FMLA-qualifying  reason  will 
need  to  state  the  reason.  If  this  is  due 
to  an  event  which  occurred  during  the 
period  of  paid  leave,  the  employer  may 
count  the  leave  used  after  the  FMLA- 


qualifying  reason  against  the  employee’s 
FMLA  leave  entitlement. 

(c)  Disputes.  If  there  is  a  dispute 
between  an  employer  and  an  employee 
as  to  whether  leave  qualifies  as  FMLA 
leave,  it  should  be  resolved  through 
discussions  between  the  employee  and 
the  employer.  Such  discussions  and  the 
decision  must  be  documented. 

(d)  Retroactive  designation.  If  an 
employer  does  not  designate  leave  as 
required  by  §  825.300,  the  employer 
may  retroactively  designate  leave  as 
FMLA  leave  with  appropriate  notice  to 
the  employee  as  required  by  §  825.300 
provided  that  the  employer’s  failure  to 
timely  designate  leave  does  not  cause 
harm  or  injury  to  the  employee.  In  all 
cases  where  leave  would  qualify  for 
FMLA  protections,  an  employer  and  an 
employee  can  mutually  agree  that  leave 
be  retroactively  designated  as  FMLA 
leave. 

(e)  Remedies.  If  an  employer’s  failure 
to  timely  designate  leave  in  accordance 
with  §  825.300  causes  the  employee  to 
suffer  harm,  it  may  constitute  an 
interference  with,  restraint  of,  or  denial 
of  the  exercise  of  an  employee’s  FMLA 
rights.  An  employer  may  be  liable  for 
compensation  and  benefits  lost  by 
reason  of  the  violation,  for  other  actual 
monetary  losses  sustained  as  a  direct 
result  of  the  violation,  and  for 
appropriate  equitable  or  other  relief, 
including  employment,  reinstatement, 
promotion,  or  any  other  relief  tailored  to 
the  harm  suffered  (see  §  825.400(c)).  For 
example,  if  an  employer  that  was  put  on 
notice  that  an  employee  needed  FMLA 
leave  failed  to  designate  the  leave 
properly,  but  the  employee’s  own 
serious  health  condition  prevented  him 
or  her  from  returning  to  work  during 
that  time  period  regardless  of  the 
designation,  an  employee  may  not  be 
able  to  show  that  the  employee  suffered 
harm  as  a  result  of  the  employer’s 
actions.  However,  if  an  employee  took 
leave  to  provide  care  for  a  son  or 
daughter  with  a  serious  health  condition 
believing  it  would  not  count  toward  his 
or  her  FMLA  entitlement,  and  the 
employee  planned  to  later  use  that 
FMLA  leave  to  provide  care  for  a  spouse 
who  would  need  assistance  when 
recovering  from  surgery  planned  for  a 
later  date,  the  employee  may  be  able  to 
show  that  harm  has  occurred  as  a  result 
of  the  employer’s  failure  to  designate 
properly.  The  employee  might  establish 
this  by  showing  that  he  or  she  would 
have  arranged  for  an  alternative 
caregiver  for  the  seriously-ill  son  or 
daughter  if  the  leave  had  been 
designated  timely. 


§825.302  Employee  notice  requirements 
for  foreseeable  FMLA  leave. 

(a)  Timing  of  notice.  An  employee 
must  provide  the  employer  at  least  30 
days  advance  notice  before  FMLA  leave 
is  to  begin  if  the  need  for  the  leave  is 
foreseeable  based  on  an  expected  birth, 
placement  for  adoption  or  foster  care, 
planned  medical  treatment  for  a  serious 
health  condition  of  the  employee  or  of 
a  family  member,  or  the  planned 
medical  treatment  for  a  serious  injury  or 
illness  of  a  covered  servicemember.  If  30 
days  notice  is  not  practicable,  such  as 
because  of  a  lack  of  knowledge  of 
approximately  when  leave  will  be 
required  to  begin,  a  change  in 
circumstances,  or  a  medical  emergency, 
notice  must  be  given  as  soon  as 
practicable.  For  example,  an  employee’s 
health  condition  may  require  leave  to 
commence  earlier  than  anticipated 
before  the  birth  of  a  child.  Similarly, 
little  opportunity  for  notice  may  be 
given  before  placement  for  adoption. 

For  foreseeable  leave  due  to  a  qualifying 
exigency  notice  must  be  provided  as 
soon  as  practicable,  regardless  of  how 
far  in  advance  such  leave  is  foreseeable. 
Whether  FMLA  leave  is  to  be 
continuous  or  is  to  be  taken 
intermittently  or  on  a  reduced  schedule, 
basis,  notice  need  only  be  given  one 
time,  but  the  employee  shall  advise  the 
employer  as  soon  as  practicable  if  dates 
of  scheduled  leave  change  or  are 
extended,  or  were  initially  unknown.  In 
those  cases  where  the  employee  is 
required  to  provide  at  least  30  days 
notice  of  foreseeable  leave  and  does  not 
do  so,  the  employee  shall  explain  the 
reasons  why  such  notice  was  not 
practicable  upon  a  request  from  the 
employer  for  such  information. 

(b)  As  soon  as  practicable  means  as 
soon  as  both  possible  and  practical, 
taking  into  account  all  of  the  facts  and 
circumstances  in  the  individual  case. 
When  an  employee  becomes  aware  of  a 
need  for  FMLA  leave  less  than  30  days 
in  advance,  it  should  be  practicable  for 
the  employee  to  provide  notice  of  the 
need  for  leave  either  the  same  day  or  the 
next  business  day.  In  all  cases,  however, 
the  determination  of  when  an  employee 
could  practicably  provide  notice  must 
take  into  account  the  individual  facts 
and  circumstances. 

(c)  Content  of  notice.  An  employee 
shall  provide  at  least  verbal  notice 
sufficient  to  make  the  employer  aware 
that  the  employee  needs  FMLA- 
qualifying  leave,  and  the  anticipated 
timing  and  duration  of  the  leave. 
Depending  on  the  situation,  such 
information  may  include  that  a 
condition  renders  the  employee  unable 
to  perform  the  functions  of  the  job;  that 
the  employee  is  pregnant  or  has  been 
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hospitalized  overnight;  whether  the 
employee  or  the  employee’s  family 
member  is  under  the  continuing  care  of 
a  health  care  provider;  if  the  leave  is 
due  to  a  qualifying  exigency,  that  a 
covered  military  member  is  on  active 
duty  or  call  to  active  duty  status,  and 
that  the  requested  leave  is  for  one  of  the 
reasons  listed  in  §  825.126(a);  if  the 
leave  is  for  a  family  member,  that  the 
condition  renders  the  family  member 
unable  to  perform  daily  activities,  or 
that  the  family  member  is  a  covered 
servicemember  with  a  serious  injury  or 
illness;  and  the  anticipated  duration  of 
the  absence,  if  known.  When  an 
employee  seeks  leave  for  the  first  time 
for  a  FMLA-qualifying  reason,  the 
employee  need  not  expressly  assert 
rights  under  the  FMLA  or  even  mention 
the  FMLA.  When  an  employee  seeks 
leave  due  to  a  FMLA-qualifying  reason, 
for  which  the  employer  has  previouslj^ 
provided  FMLA-protected  leave,  the 
employee  must  specifically  reference 
the  qualifying  reason  for  leave  or  the 
need  for  FMLA  leave.  In  all  cases,  the 
employer  should  inquire  further  of  the 
employee  if  it  is  necessary  to  have  more 
information  about  whether  FMLA  leave 
is  being  sought  by  the  employee,  and 
obtain  the  necessary  details  of  the  leave 
to  be  taken.  In  the  case  of  medical 
conditions,  the  employer  may  find  it 
necessary  to  inquire  further  to 
determine  if  the  leave  is  because  of  a 
serious  health  condition  and  may 
request  medical  certification  to  support 
the  need  for  such  leave  (.see  §  825.305). 
An  employer  may  also  request 
certification  to  support  the  need  for 
leave  for  a  qualifying  exigency  or  for 
military  caregiver  leave  (see  §§825.309, 
825.310).  When  an  employee  has  been 
previously  certified  for  leave  due  to 
more  than  one  FMLA-qualifying  reason, 
the  employer  may  need  to  inquire 
further  to  determine  for  which 
qualifying  reason  the  leave  is  needed. 
An  employee  has  an  obligation  to 
respond  to  an  employer’s  questions 
designed  to  determine  whether  an 
absence  is  potentially  FMLA-qualifying. 
Failure  to  respond  to  reasonable 
employer  inquiries  regarding  the  leave 
reque.st  may  result  in  denial  of  FMLA 
protection  if  the  employer  is  unable  to 
determine  whether  the  leave  is  FMLA- 
qualifying. 

(d)  Complying  with  employer  policy. 
An  employer  may  require  an  employee 
to  comply  with  the  employer’s  usual 
and  customary  notice  and  procedural 
requirements  for  requesting  leave, 
absent  unusual  circumstances.  For 
example,  an  employer  may  require  that 
written  notice  set  forth  the  reasons  for 
the  requested  leave,  the  anticipated 


duration  of  the  leave,  and  the 
anticipated  start  of  the  leave.  An 
employee  also  may  be  required  by  an 
employer’s  policy  to  contact  a  specific 
individual.  Unusual  circumstances 
would  include  situations  such  as  when 
an  employee  is  unable  to  comply  with 
the  employer’s  policy  that  requests  for 
leave  should  be  made  by  contacting  a 
specific  number  because  on  the  day  the 
employee  needs  to  provide  notice  of  his 
or  her  need  for  FMLA  leave  there  is  no 
one  to  answer  the  call-in  number  and 
the  voice  mail  box  is  full.  Where  an 
employee  does  not  comply  with  the 
employer’s  usual  notice  and  procedural 
requirements,  and  no  unusual 
circum.stances  justify  the  failure  to 
comply,  FMLA-protected  leave  may  be 
delayed  or  denied.  However,  FMLA- 
protected  leave  may  not  be  delayed  or 
denied  where  the  employer’s  policy 
requires  notice  to  be  given  sooner  than 
set  forth  in  paragraph  (a)  of  this  section 
and  the  employee  provides  timely 
notice  as  set  forth  in  paragraph  (a)  of 
this  section. 

(e)  Scheduling  planned  medical 
treatment.  When  planning  medical 
treatment,  the  employee  must  consult 
with  the  employer  and  make  a 
reasonable  effort  to  schedule  the 
treatment  so  as  not  to  disrupt  unduly 
the  employer’s  operations,  subject  to  the 
approval  of  the  health  care  provider. 
Employees  are  ordinarily  expected  to 
consult  with  their  employers  prior  to 
the  scheduling  of  treatment  in  order  to 
work  out  a  treatment  schedule  which 
best  suits  the  needs  of  both  the 
employer  and  the  employee.  For 
example,  if  an  employee  who  provides 
notice  of  the  need  to  take  FMLA  leave 
on  an  intermittent  basis  for  planned 
medical  treatment  neglects  to  consult 
with  the  employer  to  make  a  reasonable 
effort  to  arrange  the  schedule  of 
treatments  so  as  not  to  unduly  disrupt 
the  employer’s  operations,  the  employer 
may  initiate  discussions  with  the 
employee  and  require  the  employee  to 
attempt  to  make  such  arrangements, 
subject  to  the  approval  of  the  health  care 
provider.  See  §§  825.203  and  825.205. 

(f)  Intermittent  leave  or  leave  on  a 
reduced  leave  schedule  must  be 
medically  necessary  due  to  a  serious 
health  condition  or  a  serious  injury  or 
illness.  An  employee  shall  advise  the 
employer,  upon  request,  of  the  reasons 
why  the  intermittent/reduced  leave 
schedule  is  necessary  and  of  the 
schedule  for  treatment,  if  applicable. 

The  employee  and  employer  shall 
attempt  to  work  out  a  schedule  for  such 
leave  that  meets  the  employee’s  needs 
without  unduly  disrupting  the 
employer’s  operations,  subject  to  the 
approval  of  the  health  care  provider. 


(g)  An  employer  may  waive 
emplovees’  FMLA  notice  requirements. 
See  §  8*25. 304. 

§825.303  Employee  notice  requirements 
for  unforeseeable  FMLA  leave. 

(a)  Timing  of  notice.  When  the 
approximate  timing  of  the  need  for  leave 
is  not  foreseeable,  an  employee  must 
provide  notice  to  the  employer  as  soon 
as  practicable  under  the  facts  and 
circumstances  of  the  particular  case.  It 
generally  should  be  practicable  for  the 
employee  to  provide  notice  of  leave  that 
is  unforeseeable  within  the  time 
prescribed  by  the  employer’s  usual  and 
customary  notice  requirements 
applicable  to  such  leave.  See 

§  825.303(c).  Notice  may  be  given  by  the 
employee's  spokesperson  [e.g.,  spou.se. 
adult  family  member,  or  other 
responsible  party)  if  the  employee  is 
unable  to  do  so  personally.  For  example, 
if  an  employee’s  child  has  a  severe 
asthma  attack  and  the  employee  takes 
the  child  to  the  emergency  room,  the 
employee  would  not  be  required  to 
leave  his  or  her  child  in  order  to  report 
the  absence  while  the  child  is  receiving 
emergency  treatment.  However,  if  the 
child’s  asthma  attack  required  only  the 
use  of  an  inhaler  at  home  followed  by 
a  period  of  rest,  the  employee  would  be 
expected  to  call  the  employer  promptly 
after  ensuring  the  child  has  used  the 
inhaler; 

(b)  Content  of  notice.  An  employee 
shall  provide  sufficient  information  for 
an  employer  to  reasonably  determine 
whether  the  FMLA  may  apply  to  the 
leave  request.  Depending  on  the 
situation,  such  information  may  include 
that  a  condition  renders  the  employee 
unable  to  perform  the  functions  of  the 
job;  that  the  employee  is  pregnant  or  has 
been  hospitalized  overnight;  whether 
the  employee  or  the  employee's  family 
member  is  under  the  continuing  care  of 
a  health  care  provider;  if  the  leave  is 
due  to  a  qualifying  exigency,  that  a 
covered  military  member  is  on  active 
duty  or  call  to  active  duty  status,  that 
the  requested  leave  is  for  one  of  the 
reasons  listed  in  §825. 126(a),  and  the 
anticipated  duration  of  the  absence;  or 
if  the  leave  is  for  a  family  member  that 
the  condition  renders  the  family 
member  unable  to  perform  daily 
activities  or  that  the  family  member  is 

a  covered  serv  icemember  with  a  serious 
injury  or  illness;  and  the  anticipated 
duration  of  the  absence,  if  known.  When 
an  employee  seeks  leave  for  the  first 
time  for  a  FMLA-qualifying  reason,  the 
employee  need  not  expressly  assert 
rights  under  the  FMLA  or  even  mention 
the  FMLA.  When  an  employee  seeks 
leave  due  to  a  qualifying  reason,  for 
which  the  employer  has  previously 
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provided  the  employee  FMLA-protected 
leave,  the  employee  must  specifically 
reference  either  the  qualifying  reason  for 
leave  or  the  need  for  FMLA  leave. 
Calling  in  “sick”  without  providing 
more  information  will  not  be  considered 
sufficient  notice  to  trigger  an  employer’s 
obligations  under  the  Act.  The  employer 
will  be  expected  to  obtain  any 
additional  required  information  through 
informal  means.  An  employee  has  an 
obligation  to  respond  to  an  employer’s 
questions  designed  to  determine 
whether  an  absence  is  potentially 
FMLA-qualifying.  Failure  to  respond  to 
reasonable  employ^er  inquiries  regarding 
the  leave  request  may  result  in  denial  of 
FMLA  protection  if  the  employer  is 
unable  to  determine  whether  the  leave 
is  FMLA-qualifying. 

(c)  Complying  with  employer  policy. 
When  the  need  for  leave  is  not 
foreseeable,  an  employee  must  comply 
with  the  employer's  usual  and 
customary  notice  and  procedural 
requirements  for  requesting  leave, 
absent  unusual  circumstances.  For 
example,  an  employer  may  require 
employees  to  call  a  designated  number 
or  a  specific  individual  to  request  leave. 
However,  if  an  employee  requires 
emergency  medical  treatment,  he  or  she 
would  not  be  required  to  follow  the  call- 
in  procedure  until  his  or  her  condition 
is  stabilized  and  he  or  she  has  access  to, 
and  is  able  to  use.  a  phone.  Similarly, 
in  the  case  of  an  emergency  requiring 
leave  because  of  a  FMLA-qualifv  ing 
reason,  written  advance  notice  pursuant 
to  an  emplov'er's  internal  rules  and 
procedures  may  not  be  required  when 
FMLA  leave  is  involved,  if  an  employee 
does  not  comply  with  the  employer's 
usual  notice  and  procedural 
requirements,  and  no  unusual 
circumstances  justify'  the  failure  to 
comply.  FMLA-protected  leave  may  be 
delav'ed  or  denied. 

§  825.304  Employee  failure  to  provide 
notice. 

(a)  Proper  notice  required.  In  all  cases, 
in  order  for  the  onset  of  an  employee's 
FMLA  leave  to  be  delayed  due  to  lack 
of  required  notice,  it  must  be  clear  that 
the  employee  had  actual  notice  of  the 
FMLA  notice  requirements.  This 
condition  would  be  satisfied  by  the 
employer’s  proper  posting  of  the 
required  notice  at  the  worksite  where 
the  employee  is  emplov'ed  and  the 
employer’s  provision  of  the  required 
notice  in  either  an  employee  handbook 
or  employee  distribution,  as  required  bv 
§825.300. 

(b)  Foreseeable  leave — 30  days.  When 
the  need  for  FMLA  leave  is  foreseeable 
at  least  30  days  in  advance  and  an 
employee  fails  to  give  timely  advance 


notice  with  no  reasonable  excuse,  the 
employer  may  delay  FMLA  cov'erage 
until  30  days  after  the  date  the 
employee  provides  notice.  The  need  for 
leave  and  the  approximate  date  leave 
would  be  taken  must  have  been  clearly 
foreseeable  to  the  employee  30  days  in 
advance  of  the  leave.  For  example, 
knowledge  that  an  employee  would 
receive  a  telephone  call  about  the 
availability  of  a  child  for  adoption  at 
some  unknown  point  in  the  future 
would  not  be  sufficient  to  establish  the 
leav'e  was  clearly  foreseeable  30  days  in 
advance. 

(c)  Foreseeable  leave — less  than  30 
days.  When  the  need  for  FMLA  leave  is 
foreseeable  fewer  than  30  days  in 
advance  and  an  employee  fails  to  give 
notice  as  soon  as  practicable  under  the 
particular  facts  and  circum.stances.  the 
extent  to  which  an  employer  may  delay 
FMLA  coverage  for  leave  depends  on 
the  facts  of  the  particular  case.  For 
example,  if  an  employee  reasonably 
should  have  given  the  employer  two 
weeks  notice  but  instead  only  provided 
one  week  notice,  then  the  employer  may 
delay  FMLA-protected  leave  for  one 
week  (thus,  if  the  employer  elects  to 
delay  FMLA  coverage  and  the  employee 
nonetheless  takes  leave  one  week  after 
providing  the  notice  (i.e.,  a  week  before 
the  two  week  notice  period  has  been 
met)  the  leave  will  not  be  FMLA- 
protected). 

(d)  Unforeseeable  leave.  When  the 
need  for  FMLA  leave  is  unforeseeable 
and  an  employee  fails  to  give  notice  in 
accordance  with  §825.303,  the  extent  to 
which  an  employer  may  delay  FMLA 
coverage  for  leave  depends  on  the  facts 
of  the  particular  case.  For  example,  if  it 
would  have  been  practicable  for  an 
employee  to  have  given  the  employer 
notice  of  the  need  for  leave  very  soon 
after  the  need  arises  consistent  with  the 
employer's  policy,  but  instead  the 
employee  provided  notice  two  days 
after  the  leave  began,  then  the  employer 
may  delay  F’MLA  coverage  of  the  leave 
by  two  days. 

(e)  Waiver  of  notice.  An  employer 
may  waive  employees’  FMLA  notice 
obligations  or  the  employer's  own 
internal  rules  on  leave  notice 
requirements.  If  an  employer  does  not 
waive  the  employee's  obligations  under 
its  internal  leave  rules,  the  employer 
may  take  appropriate  action  under  its 
internal  rules  and  procedures  for  failure 
to  follow  its  usual  and  customary 
notification  rules,  absent  unusual 
circumstances,  as  long  as  the  actions  are 
taken  in  a  manner  that  does  not 
discriminate  against  employees  taking 
FMLA  leave  and  the  rules  are  not 
inconsi.stent  with  §  825.303(a). 


§825.305  Certification,  general  rule. 

(a)  General.  An  employer  may  require 
that  an  employee’s  leave  to  care  for  the 
employee’s  covered  family  member  with 
a  serious  health  condition,  or  due  to  the 
employee’s  own  serious  health 
condition  that  makes  the  employee 
unable  to  perform  one  or  more  of  the 
essential  functions  of  the  employee’s 
position,  be  supported  by  a  certification  ■■ 
issued  by  the  health  care  provider  of  the 
employee  or  the  employee’s  family 
member.  An  employer  may  also  require 
that  an  employee’s  leave  because  of  a 
qualifying  exigency  or  to  bare  for  a 
covered  servicemember  with  a  serious 
injury  or  illness  be  supported  by  a 
certification,  as  described  in  §§825.309 
and  825.310,  respectively.  An  employer 
must  give  notice  of  a  requirement  for 
certification  each  time  a  certification  is 
required;  such  notice  must  be  written 
notice  whenever  required  by 

§  825.300(c).  An  employer’s  oral  request 
to  an  employee  to  furnish  any 
subsequent  certification  is  sufficient. 

(b)  Timing.  In  most  cases,  the 
employer  should  request  that  an 
employee  furnish  certification  at  the 
time  the  employee  gives  notice  of  the 
need  for  leave  or  within  five  business 
days  thereafter,  or,  in  the  case  of 
unforeseen  leave,  within  five  business 
days  after  the  leave  commences.  The 
employer  may  request  certification  at 
some  later  date  if  the  employer  later  has 
reason  to  que.stion  the  appropriateness 
of  the  leave  or  its  duration.  The 
employee  must  provide  the  requested 
certification  to  the  employer  within  15 
calendar  days  after  the  employer’s 
request,  unless  it  is  not  practicable 
under  the  particular  circumstances  to  do 
so  despite  the  employee’s  diligent,  good 
faith  efforts  or  the  employer  provides 
more  than  15  calendar  days  to  return  the 
requested  certification. 

(c)  Complete  and  sufficient 
certification.  The  employee  must 
provide  a  complete  and  sufficient 
certification  to  the  employer  if  required 
bv  the  emplo\’er  in  accordance  with 
§'§825.306,  825. 309,  and  825.310.  The 
employer  shall  advise  an  employee 
whenever  the  employer  finds  a 
certification  incomplete  or  insufficient, 
and  shall  state  in  writing  what 
additional  information  is  necessary  to 
make  the  certification  complete  and 
sufficient.  A  certification  is  considered 
incomplete  if  the  employer  receives  a 
certification,  but  one  or  more  of  the 
applicable  entries  have  not  been 
completed.  A  certification  is  considered 
insufficient  if  the  employer  receives  a 
complete  certification,  but  the 
information  provided  is  vague, 
ambiguous,  or  non-responsive.  The 
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employer  must  provide  the  employee 
with  seven  calendar  days  (unless  not 
practicable  under  the  particular 
circumstances  despite  the  employee’s 
diligent  good  faith  efforts)  to  cure  any 
such  deficiency.  If  the  deficiencies 
specified  by  the  employer  are  not  cured 
in  the  resubmitted  certification,  the 
employer  may  deny  the  taking  of  FMLA 
leave,  in  accordance  with  §825.313.  A 
certification  that  is  not  returned  to  the 
employer  is  not  considered  incomplete 
or  insufficient,  but  constitutes  a  failure 
to  provide  certification. 

(d)  Consequences.  At  the  time  the 
employer  requests  certification;  the 
employer  must  also  advise  an  employee 
of  the  anticipated  consequences  of  an 
employee’s  failure  to  provide  adequate 
certification.  If  the  employee  fails  to 
provide  the  employer  with  a  complete 
and  sufficient  certification,  despite  the 
opportunity  to  cure  the  certification  as 
provided  in  paragraph  (c)  of  this 
section,  or  fails  to  provide  any 
certification,  the  employer  may  deny  the 
taking  of  FMLA  leave  in  accordance 
with  §825.313.  It  is  the  employee’s 
responsibility  either  to  furnish  a 
complete  and  sufficient  certification  or 
to  furnish  the  health  care  provider 
providing  the  certification  with  any 
necessary  authorization  from  the 
employee  or  the  employee’s  family 
member  in  order  for  the  health  care 
provider  to  release  a  complete  and 
sufficient  certification  to  the  employer 
to  support  the  employee’s  FMLA 
request.  This  provision  will  apply  in 
any  case  where  an  employer  retjuests  a 
certification  permitted  by  these 
regulations,  whether  it  is  the  initial 
certification,  a  recertification,  a  second 
or  third  opinion,  or  a  fitness  for  duty 
certificate,  including  any  clarifications 
necessary  to  determine  if  such 
certifications  are  authentic  and 
sufficient.  See  §§825.306,  825.307, 
825.308,  and  825.312. 

(e)  Annual  medical  certification. 
Where  the  employee’s  need  for  leave 
due  to  the  employee’s  own  serious 
health  condition,  or  the  serious  health 
condition  of  the  employee’s  covered 
family  member,  lasts  beyond  a  single 
leave  year  (as  defined  in  §  825.200),  the 
employer  may  require  the  employee  to 
provide  a  new  medical  certification  in 
each  subsequent  leave  year.  Such  new 
medical  certifications  are  subject  to  the 
provisions  for  authentication  and 
clarification  set  forth  in  §825.307, 
including  second  and  third  opinions. 


§  825.306  Content  of  medical  certification 
for  leave  taken  because  of  an  employee’s 
own  serious  health  condition  or  the  serious 
health  condition  of  a  family  member. 

(а)  Required  information.  When  leave 
is  taken  because  of  an  employee’s  own 
serious  health  condition,  or  the  .serious 
health  condition  of  a  family  member,  an 
employer  may  require  an  employee  to 
obtain  a  medical  certification  from  a 
health  care  provider  that  sets  forth  the 
following  information: 

(1)  The  name,  address,  telephone 
number,  and  fax  number  of  the  health 
care  provider  and  type  of  medical 
practice/specializartion; 

(2)  The  approximate  date  on  which 
the  serious  health  condition 
commenced,  and  its  probable  duration: 

(3)  A  statement  or  description  of 
appropriate  medical  facts  regarding  the 
patient’s  health  condition  for  which 
FMLA  leave  is  requested.  The  medical 
facts  must  be  sufficient  to  support  the 
need  for  leave.  Such  medical  facts  may 
include  information  on  symptoms, 
diagnosis,  hospitalization,  doctor  visits, 
whether  medication  has  been 
prescribed,  any  referrals  for  evaluation 
or  treatment  (physical  therapy,  for 
example),  or  any  other  regimen  of 
continuing  treatment: 

(4)  If  the  employee  is  the  patient, 
information  sufficient  to  establish  that 
the  employee  cannot  perform  the 
essential  functions  of  the  employee’s  job 
as  well  as  the  nature  of  any  other  work 
restrictions,  and  the  likely  duration  of 
such  inability  (see  §825.i23(b)  and  (c)): 

(5)  If  the  patient  is  a  covered  family 
member  with  a  serious  health  condition, 
information  sufficient  to  establish  that 
the  family  member  is  in  need  of  care,  as 
described  in  §825.124,  and  an  estimate 
of  the  frequency  and  duration  of  the 
leave  required  to  care  for  the  family 
member: 

(б)  If  an  employee  requests  leave  on 
an  intermittent  or  reduced  schedule 
basis  for  planned  medical  treatment  of 
the  employee’s  or  a  covered  family 
member’s  serious  health  condition, 
information  .sufficient  to  establish  the 
medical  necessity  for  such  intermittent 
or  reduced  schedule  leave  and  an 
e-stimate  of  the  dates  and  duration  of 
such  treatments  and  any  periods  of 
recovery: 

(7)  If  an  employee  requests  leave  on 
an  intermittent  or  reduced  schedule 
basis  for  the  employee’s  serious  health 
condition,  including  pregnancy,  that 
may  result  in  unforeseeable  episodes  of 
incapacity,  information  sufficient  to 
establish  the  medical  necessity  for  such 
intermittent  or  reduced  schedule  leave 
and  an  estimate  of  the  frequency  and 
duration  of  the  episodes  of  incapacity: 
and 


(8)  If  an  employee  requests  leave  on 
an  intermittent  or  reduced  schedule 
basis  to  care  for  a  covered  family 
member  with  a  serious  health  condition, 
a  .statement  that  such  leave  is  medically 
necessary  to  care  for  the  family  member, 
as  described  in  §§  825.124  and 
825.203(b),  which  can  include  assisting 
in  the  family  member's  recovery,  and  an 
estimate  of  the  frequency  and  duration 
of  the  required  leave. 

(b)  DOL  has  developed  two  optional 
forms  (Form  WH-380E  and  Form  WH- 
380F,  as  revised)  for  use  in  obtaining 
medical  certification,  including  second 
and  third  opinions,  from  health  care 
providers  that  meets  FMLA’s 
certification  requirements.  (See 
Appendix  B  to  this  Part  825.)  Optional 
form  WH-380E  is  for  use  when  the 
employee’s  need  for  leave  is  due  to  the 
employee's  own  serious  health 
condition.  Optional  form  WH-380F  is 
for  use  when  the  employee  needs  leave 
to  care  for  a  family  member  with  a 
serious  health  condition.  These  optional 
forms  reflect  certification  requirements 
so  as  to  permit  the  health  care  provider 
to  furnish  appropriate  medical 
information.  Form  WH-380E  and  WH- 
380F,  as  revised,  or  another  form 
containing  the  same  basic  information, 
may  be  used  by  the  employer:  however, 
no  information  may  be  required  beyond 
that  specified  in  §§825.306,  825.307, 
and  825.308.  In  all  instances  the 
information  on  the  form  must  relate 
only  to  the  serious  health  condition  for 
which  the  current  need  for  leave  exists. 

(c)  If  an  employee  is  on  FMLA  leave 
running  concurrently  with  a  workers’ 
compensation  absence,  and  the 
provisions  of  the  workers’  compensation 
statute  permit  the  employer  or  the 
employer's  representative  to  request 
additional  information  from  the 
employee’s  workers’  compensation 
health  care  provider,  the  FMLA  does  not 
prevent  the  employer  from  following  the 
workers'  compensation  provisions  and 
information  received  under  those 
provisions  may  be  considered  in 
determining  tbe  employee's  entitlement 
to  FMLA-protected  leave.  Similarly,  an 
employer  may  request  additional  • 
information  in  accordance  with  a  paid 
leave  policy  or  disability  plan  that 
requires  greater  information  to  qualify 
for  payments  or  benefits,  provided  that 
the  employer  informs  the  employee  that 
the  additional  information  only  needs  to 
be  provided  in  connection  with  receipt 
of  such  payments  or  benefits.  Any 
information  received  pursuant  to  such 
policy  or  plan  may  be  considered  in 
determining  the  employee’s  entitlement 
to  FMLA-protected  leave.  If  the 
employee  fails  to  provide  the 
information  required  for  receipt  of  such 
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payments  or  benefits,  such  failure  will 
not  affect  the  employee’s  entitlement  to 
take  unpaid  FMLA  leave.  See 
§  825.207(a). 

(d)  If  an  employee’s  serious  health 
condition  may  also  be  a  disability 
within  the  meaning  of  the  Americans 
with  Disabilities  Act  (ADA),  as 
amended,  the  FMLA  does  not  prevent 
the  employer  from  following  the 
procedures  for  requesting  medical 
information  under  the  ADA.  Any 
information  received  pursuant  to  these 
procedures  may  be  considered  in 
determining  the  employee’s  entitlement 
to  FMLA-protected  leave. 

(e)  While  an  employee  may  choose  to 
comply  with  the  certification 
requirement  by  providing  the  employer 
with  an  authorization,  release,  or  waiver 
allowing  the  employer  to  communicate 
directly  with  the  health  care  provider  of 
the  employee  or  his  or  her  covered 
family  member,  the  employee  may  not 
be  required  to  provide  such  an 
authorization,  release,  or  waiver.  In  all 
instances  in  which  certification  is 
requested,  it  is  the  employee’s 
responsibility  to  provide  the  employer 
with  complete  and  sufficient 
certification  and  failure  to  do  so  may 
result  in  the  denial  of  FMLA  leave.  See 
§  825.305(d). 

§  825.307  Authentication  and  clarification 
of  medical  certification  for  leave  taken 
because  of  an  employee’s  own  serious 
health  condition  or  the  serious  health 
condition  of  a  family  member;  second  and 
third  opinions. 

(a)  Clarification  and  authentication.  If 
an  employee  submits  a  complete  and 
sufficient  certification  signed  by  the 
health  care  provider,  the  employer  may 
not  request  additional  information  from 
the  health  care  provider.  However,  the 
employer  may  contact  the  health  care 
provider  for  purposes  of  clarification 
and  authentication  of  the  medical  ^ 
certification  (whether  initial 
certification  or  recertification)  after  the 
employer  has  given  the  employee  an 
opportunity  to  cure  any  deficiencies  as 
set  forth  in  §  825.305(c).  To  make  such 
contact,  the  employer  must  use  a  health 
care  provider,  a  human  resources 
professional,  a  leave  administrator,  or  a 
management  official.  Under  no 
circumstances,  however,  may  the 
employee’s  direct  supervisor  contact  the 
employee’s  health  care  provider.  For 
purposes  of  these  regulations, 
“authentication”  means  providing  the 
health  care  provider  with  a  copy  of  the 
certification  and  requesting  verification 
that  the  information  contained  on  the 
certification  form  was  completed  and/or 
authorized  by  the  health  care  provider 
who  signed  the  document:  no  additional 


medical  information  may  be  requested. 
“Clarification”  means  contacting  the 
health  care  provider  to  understand  the 
handwriting  on  the  medical  certification 
or  to  understand  the  meaning  of  a 
response.  Employers  may  not  ask  health 
care  providers  for  additional 
information  beyond  that  required  by  the 
certification  form.  The  requirements  of 
the  Health  Insurance  Portability  and 
Accountability  Act  (“HIPAA”)  Privacy 
Rule  (see  45  CFR  parts  160  and  164), 
which  governs  the  privacy  of 
individually-identifiable  health 
information  created  or  held  by  HIPAA- 
covered  entities,  must  be  satisfied  when 
individually-identifiable  health 
information  of  an  employee  is  shared 
with  an  employer  by  a  HIPAA-covered 
health  care  provider.  If  an  employee 
chooses  not  to  provide  the  employer 
with  authorization  allowing  the 
employer  to  clarify  the  certification  with 
the  health  care  provider,  and  does  not 
otherwise  clarify  the  certification,  the 
employer  may  deny  the  taking  of  FMLA 
leave  if  the  certification  is  unclear.  See 
§  825.305(d).  It  is  the  employee’s 
responsibility  to  provide  the  employer 
with  a  complete  and  sufficient 
certification  and  to  clarify  the 
certification  if  necessary. 

(b)  Second  opinion.  (1)  An  employer 
who  has  reason  to  doubt  the  validity  of 
a  medical  certification  may  require  the 
employee  to  obtain  a  second  opinion  at 
the  employer’s  expense.  Pending  receipt 
of  the  second  (or  third)  medical  opinion, 
the  employee  is  provisionally  entitled  to 
the  benefits  of  the  Act,  including 
maintenance  of  group  health  benefits.  If 
the  certifications  do  not  ultimately 
establish  the  employee’s  entitlement  to 
FMLA  leave,  the  leave  shall  not  be 
designated  as  FML.A|  leave  and  may  be 
treated  as  paid  or  unpaid  leave  under 
the  employer’s  established  leave 
policies.  In  addition,  the  consequences 
set  forth  in  §  825.305(d)  will  apply  if  the 
employee  or  the  employee’s  family 
member  fails  to  authorize  his  or  her 
health  care  provider  to  release  all 
relevant  medical  information  pertaining 
to  the  serious  health  condition  at  issue 
if  requested  by  the  health  care  provider 
designated  to  provide  a  second  opinion 
in  order  to  render  a  sufficient  and 
complete  second  opinion. 

(2)  The  employer  is  permitted  to 
designate  the  health  care  provider  to 
furnish  the  second  opinion,  but  the 
selected  health  care  provider  may  not  be 
employed  on  a  regular  basis  by  the 
employer.  The  employer  may  not 
regularly  contract  with  or  otherwise 
regularly  utilize  the  services  of  the 
health  care  provider  furnishing  the 
second  opinion  unless  the  employer  is 
located  in  an  area  where  access  to 


health  care  is  extremely  limited  (e.g.,  a 
rural  area  where  no  more  than  one  or 
two  doctors  practice  in  the  relevant 
specialty  in  the  vicinity). 

(c)  Third  opinion.  If  the  opinions  of 
the  employee’s  and  the  employer’s 
designated  health  care  providers  differ, 
the  employer  may  require  the  employee 
to  obtain  certification  from  a  third 
health  care  provider,  again  at  the 
employer’s  expense.  This  third  opinion 
shall  be  final  and  binding.  The  third 
health  care  provider  must  be  designated 
or  approved  jointly  by  the  employer  and 
the  employee.  The  employer  and  the 
employee  must  each  act  in  good  faith  to 
attempt  to  reach  agreement  on  whom  to 
select  for  the  third  opinion  provider.  If 
the  employer  does  not  attempt  in  good 
faith  to  reach  agreement,  the  employer 
will  be  bound  by  the  first  certification. 

If  the  employee  does  not  attempt  in 
good  faith  to  reach  agreement,  the 
employee  will  be  bound  by  the  second 
certification.  For  example,  an  employee 
who  refuses  to  agree  to  see  a  doctor  in 
the  specialty  in  question  may  be  failing 
to  act  in  good  faith.  On  the  other  hand, 
an  employer  that  refuses  to  agree  to  any 
doctor  on  a  list  of  specialists, in  the 
appropriate  field  provided  by  the 
employee  and  whom  the  employee  has 
not  previously  consulted  may  be  failing 
to  act  in  good  faith.  In  addition,  the 
consequences  set  forth  in  §  825.305(d) 
will  apply  if  the  employee  or  the 
employee’s  family  member  fails  to 
authorize  his  or  her  health  care  provider 
to  release  all  relevant  medical 
information  pertaining  to  the  serious 
health  condition  at  issue  if  requested  by 
the  health  care  provider  designated  to 
provide  a  third  opinion  in  order  to 
render  a  sufficient  and  complete  third 
opinion. 

(d)  Copies  of  opinions.  The  employer 
is  required  to  provide  the  employee 
with  a  copy  of  the  second  and  third 
medical  opinions,  where  applicable, 
upon  request  by  the  employee. 
Requested  copies  are  to  be  provided 
within  five  business  days  unless 
extenuating  circumstances  prevent  such 
action. 

(e)  Travel  expenses.  If  the  employer 
requires  the  employee  to  obtain  either  a 
second  or  third  opinion  the  employer 
must  reimburse  an  employee  or  family 
member  for  any  reasonable  “out  of 
pocket”  travel  expenses  incurred  to 
obtain  the  second  and  third  medical 
opinions.  The  employer  may  not  require 
the  employee  or  family  member  to  travel 
outside  normal  commuting  distance  for 
purposes  of  obtaining  the  second  or 
third  medical  opinions  except  in  very 
unusual  circumstances. 

(f)  Medical  certification  abroad.  In 
circumstances  in  which  the  employee  or 
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a  family  member  is  visiting  in  another 
country,  or  a  family  member  resides  in 
another  country,  and  a  serious  health 
condition  develops,  the  employer  shall 
accept  a  medical  certification  as  well  as 
second  and  third  opinions  from  a  health 
care  provider  who  practices  in  that 
country.  Where  a  certification  by  a 
foreign  health  care  provider  is  in  a 
language  other  than  English,  the 
employee  must  provide  the  employer 
with  a  written  translation  of  the 
certification  upon  request. 

§825.308  Recertifications  for  leave  taken 
because  of  an  employee’s  own  serious 
health  condition  or  the  serious  health 
condition  of  a  family  member. 

(a)  30-day  rule.  An  employer  may 
request  recertification  no  more  often 
than  every  30  days  and  only  in 
connection  with  an  absence  by  the 
employee,  unless  paragraphs  (b)  or  (c)  of 
this  section  apply. 

(b)  More  than  30  days.  If  the  medical 
certification  indicates  that  the  minimum 
duration  of  the  condition  is  more  than 
30  days,  an  employer  must  wait  until 
that  minimum  duration  expires  before 
requesting  a  recertification,  unless 
paragraph  (c)  of  this  section  applies.  For 
example,  if  the  medical  certification 
states  that  an  employee  will  be  unable 
to  work,  whether  continuously  or  on  an 
intermittent  basis,  for  40  days,  the 
employer  must  wait  40  days  before 
requesting  a  recertification.  In  all  cases, 
an  employer  may  request  a 
recertification  of  a  medical  condition 
every  six  months  in  connection  with  an 
absence  by  the  employee.  Accordingly, 
even  if  the  medical  certification 
indicates  that  the  employee  will  need 
intermittent  of  reduced  schedule  leave 
for  a  period  in  excess  of  six  months 
(e.g.,  for  a  lifetime  condition),  the 
employer  would  be  permitted  to  request 
recertification  every  six  months  in 
connection  with  an  absence. 

(c)  Less  than  30  days.  An  employer 
may  request  recertification  in  less  than 
30  days  if: 

(1)  The  employee  requests  an 
extension  of  leave; 

(2)  Circumstances  described  by  the 
previous  certification  have  changed 
significantly  (e.g.,  the  duration  or 
frequency  of  the  absence,  the  nature  or 
severity  of  the  illness,  complications). 
For  example,  if  a  medical  certification 
stated  that  an  employee  would  need 
leave  for  one  to  two  days  when  the 
employee  suffered  a  migraine  headache 
and  the  employee’s  absences  for  his  or 
her  last  two  migraines  lasted  four  days 
each,  then  the  increased  duration  of 
absence  might  constitute  a  significant 
change  in  circumstances  allowing  the 
employer  to  request  a  recertification  in 


less  than  30  days.  Likewise,  if  an 
employee  had  a  pattern  of  using 
unscheduled  FMLA  leave  for  migraines 
in  conjunction  with  his  or  her 
scheduled  days  off,  then  the  timing  of 
the  absences  also  might  constitute  a 
significant  change  in  circumstances 
sufficient  for  an  employer  to  request  a 
recertification  more  frequently  than 
every  30  days;  or 

(3)  The  employer  receives  information 
that  casts  doubt  upon  the  employee’s 
stated  reason  for  the  absence  or  the 
continuing  validity  of  the  certification. 
For  example,  if  an  employee  is  on 
FMLA  leave  for  four  weeks  due  to  the 
employee’s  knee  surgery,  including 
rechiperation,  and  the  employee  plays  in 
company  softball  league  games  during 
the  employee’s  third  week  of  FMLA 
leave,  such  information  might  be 
sufficient  to  cast  doubt  upon  the 
continuing  validity  of  the  certification 
allowing  the  employer  to  request  a 
recertification  in  less  than  30  days. 

(d)  Timing.  The  employee  must 
provide  the  requested  recertification  to 
the  employer  within  the  timeframe 
requested  by  the  employer  (which  must 
allow  at  least  15  calendar  days  after  the 
employer’s  request),  unless  it  is  not 
practicable  under  the  particular 
circumstances  to  do  so  despite  the 
employee’s  diligent,  good  faith  efforts. 

(e)  Content.  The  employer  may  ask  for 
the  same  information  when  obtaining 
recertification  as  that  permitted  for  the 
original  certification  as  set  forth  in 

§  825.306.  The  employee  has  the  same 
obligations  to  participate  and  cooperate 
(including  providing  a  complete  and 
sufficient  certification  or  adequate 
authorization  to  the  health  care 
provider)  in  the  recertification  process 
as  in  the  initial  certification  process.  See 
§  825.305(d).  As  part  of  the  information 
allowed  to  be  obtained  on  recertification 
for  leave  taken  because  of  a  serious 
health  condition,  the  employer  may 
provide  the  health  care  provider  with  a 
record  of  the  employee’s  absence 
pattern  and  ask  the  health  care  provider 
if  the  serious  health  condition  and  need 
for  leave  is  consistent  with  such  a 
pattern. 

(f)  Any  recertification  requested  by 
the  employer  shall  be  at  the  employee’s 
expense  unless  the  employer  provides 
otherwise.  No  second  or  third  opinion 
on  recertification  may  be  required. 

§  825.309  Certification  for  leave  taken 
because  of  a  qualifying  exigency. 

(a)  Active  Duty  Orders.  The  first  time 
an  employee  requests  leave  because  of 
a  qualifying  exigency  arising  out  of  the 
active  duty  or  call  to  active  duty  status 
of  a  covered  military  member  (as 
defined  in  §  825.126(b)(2)),  an  employer 


may  require  the  employee  to  provide  a 
copy  of  the  covered  military  member’s 
active  duty  orders  or  other 
documentation  issued  by  the  military 
which  indicates  that  the  covered 
military  member  is  on  active  duty  or 
call  to  active  duty  status  in  support  of 
a  contingency  operation,  and  the  dates 
of  the  covered  military  member’s  active 
duty  service.  This  information  need 
only  be  provided  to  the  employer  once. 
A  copy  of  new  active  duty  orders  or 
other  documentation  issued  by  the 
military  shall  be  provided  to  the 
employer  if  the  need  for  leave  because 
of  a  qualifying  exigency  arises  out  of  a 
different  active  duty  or  call  to  active 
duty  status  of  the  same  or  a  different 
covered  military  member; 

(b)  Required  information.  An 
employer  may  require  that  leave  for  any 
qualifying  exigency  specified  in 

§  825.126  be  supported  by  a  certification 
from  the  employee  that  sets  forth  the 
following  information: 

(1)  A  statement  or  description,  signed 
by  the  employee,  of  appropriate  facts 
regarding  the  qualifying  exigency  for 
which  FMLA  leave  is  requested.  The 
facts  must  be  sufficient  to  support  the 
need  for  leave.  Such  facts  should 
include  information  on  the  type  of 
qualifying  exigency  for  which  leave  is 
requested  and  any  available  written 
documentation  which  supports  the 
request  for  leave;  such  documentation, 
for  example,  may  include  a  copy  of  a 
meeting  announcement  for 
informational  briefings  sponsored  by  the 
military,  a  document  confirming  an 
appointment  with  a  counselor  or  school 
official,  or  a  copy  of  a  bill  for  services 
for  the  handling  of  legal  or  financial 
affairs; 

(2)  The  approximate  date  on  which 
the  qualifying  exigency  commenced  or 
will  commence; 

(3)  If  an  employee  requests  leave 
because  of  a  qualifying  exigency  for  a 
single,  continuous  period  of  time,  the 
beginning  and  end  dates  for  such 
absence; 

(4)  If  an  employee  requests  leave 
because  of  a  qualifying  exigency  on  an 
intermittent  or  reduced  schedule  basis, 
an  estimate  of  the  frequency  and 
duration  of  the  qualifying  exigency;  and 

(5)  If  the  qualifying  exigency  involves 
meeting  with  a  third  party,  appropriate 
contact  information  for  the  individual  or 
entity  with  whom  the  employee  is 
meeting  (such  as  the  name,  title, 
organization,  address,  telephone 
number,  fax  number,  and  e-mail 
address)  and  a  brief  description  of  the 
purpose  of  the  meeting. 

(c)  DOL  has  developed  an  optional 
form  (Form  VVH-384)  for  employees’  use 
in  obtaining  a  certification  that  meets 
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FMLA’s  certification  requirements.  (See 
Appendix  G  to  this  Part  825.)  This 
optional  form  reflects  certification 
requirements  so  as  to  permit  the 
employee  to  furnish  appropriate 
information  to  support  his  or  her 
request  for  leave  because  of  a  qualifying 
exigency.  Form  VVH-384,  or  another 
form  containing  the  same  basic 
information,  may  be  used  by  the 
employer;  however,  no  information  may 
be  required  beyond  that  specified  in  this 
section. 

(d)  Verification.  If  an  employee 
submits  a  complete  and  sufficient 
certification  to  support  his  or  her 
request  for  leave  because  of  a  qualifying 
e.x'igency,  the  employer  may  not  request 
additional  information  from  the 
employee.  However,  if  the  qualifying 
exigency  involves  meeting  with  a  third 
party,  the  employer  may  contact  the 
individual  or  entity  with  whom  the 
employee  is  meeting  for  purposes  of 
verifying  a  meeting  or  appointment 
schedule  and  the  nature  of  the  meeting 
between  the  employee  and  the  specified 
individual  or  entity.  The  employee’s 
permission  is  not  required  in  order  to 
verify  meetings  or  appointments  with 
third  parties,  but  no  additional 
information  may  be  requested  by  the 
employer.  An  employer  also  may 
contact  an  appropriate  unit  of  the 
Department  of  Defense  to  request 
verification  that  a  covered  military 
member  is  on  active  duty  or  call  to 
active  duty  status;  no  additional 
information  may  be  requested  and  the 
employee’s  permission  is  not  required. 

§  825.310  Certification  for  leave  taken  to 
care  for  a  covered  servicemember  (military 
caregiver  leave). 

(a)  Required  information  from  health 
care  provider.  When  leave  is  taken  to 
care  for  a  covered  servicemember  with 
a  .serious  injury  or  illness,  an  employer 
may  require  an  employee  to  obtain  a 
certification  completed  by  an  authorized 
health  care  provider  of  the  covered 
servicemember.  For  purposes  of  leave 
taken  to  care  for  a  covered 
servicemember,  any  one  of  the  following 
health  care  providers  may  complete 
such  a  certification; 

(1)  A  United  States  Department  of 
Defense  (“DOD”)  health  care  provider; 

(2)  A  United  States  Department  of 
Veterans  Affairs  (“VA”)  health  care 
provider; 

(3)  A  DOD  TRICARE  network 
authorized  private  health  care  provider; 
or 

(4)  A  DOD  non-network  TRICARE 
authorized  private  health  care  provider. 

(b)  If  the  authorized  health  care 
provider  is  unable  to  make  certain 
military-related  determinations  outlined 


below,  the  authorized  health  care 
provider  may  rely  on  determinations 
from  an  authorized  DOD  representative 
(such  as  a  DOD  recovery  care 
coordinator).  An  employer  may  request 
that  the  health  care  provider  provide  the 
following  information; 

(1)  The  name,  address,  and 
appropriate  contact  information 
(telephone  number,  fax  number,  and/or 
email  address)  of  the  health  care 
provider,  the  type  of  medical  practice, 
the  medical  specialty,  and  w'hether  the 
health  care  provider  is  one  of  the 
following: 

(1)  A  DOD  health  care  provider; 

(ii)  A  VA  health  care  provider; 

(iii)  A  DOD  TRICARE  network 
authorized  private  health  care  provider; 
or 

(iv)  A  DOD  non-network  TRICARE 
authorized  private  health  care  provider. 

(2)  Whether  the  covered 
servicemember’s  injury  or  illness  was 
incurred  in  the  line  of  duty  on  active 
duty; 

(3)  The  approximate  date  on  which 
the  serious  injury  or  illness  commenced, 
and  its  probable  duration; 

(4-)  A  statement  or  description  of 
appropriate  medical  facts  regarding  the 
covered  servicemember’s  health 
condition  for  w^hich  FMLA  leave  is 
requested.  The  medical  facts  must  be 
sufficient  to  support  the  need  for  leave. 
Such  medical  facts  must  include 
information  on  whether  the  injury  or 
illness  may  render  the  covered 
servicemember  medically  unfit  to 
perform  the  duties  of  the 
servicemember’s  office,  grade,  rank,  or 
rating  and  whether  the  member  is 
receiving  medical  treatment, 
recuperation,  or  therapy; 

(5)  Information  sufficient  to  establish 
that  the  covered  servicemember  is  in 
need  of  care,  as  described  in  §825.124, 
and  whether  the  covered  servicemember 
will  need  care  for  a  single  continuous 
period  of  time,  including  any  time  for 
treatment  and  recovery,  and  an  estimate 
as  to  the  beginning  and  ending  dates  for 
this  period  of  time; 

(6)  If  an  employee  requests  leave  on 
an  intermittent  or  reduced  schedule 
basis  for  planned  medical  treatment 
appointments  for  the  covered 
servicemember,  wdiether  there  is  a 
medical  necessity  for  the  covered 
servicemember  to  have  such  periodic 
care  and  an  estimate  of  the  treatment 
schedule  of  such  appointments; 

(7)  If  an  employee  requests  leave  on 
an  intermittent  or  reduced  schedule 
basis  to  care  for  a  covered 
servicemember  other  than  for  planned 
medical  treatment  (e.g.,  episodic  flare- 
ups  of  a  medical  condition),  w'hether 
there  is  a  medical  necessity  for  the 


covered  servicemember  to  have  such 
periodic  care,  which  can  include 
assisting  in  the  covered 
servicemember’s  recovery,  and  an 
estimate  of  the  frequency  and  duration 
of  the  periodic  care. 

(c)  Required  information  from 
employee  and/or  covered 
serx'icemember.  In  addition  to  the 
information  that  may  be  requested 
under  §  825.310(b),  an  employer  may 
also  request  that  such  certification  set 
forth  the  following  information 
provided  by  an  employee  and/or 
covered  servicemember; 

(1)  The  name  and  address  of  the 
employer  of  the  employee  requesting 
leave  to  care  for  a  covered 
servicemember,  the  name  of  the 
employee  requesting  such  leave,  and  the 
name  of  the  covered  servicemember  for 
whom  the  employee  is  requesting  leave 
to  care; 

(2)  The  relationship  of  the  employee 
to  the  covered  servicemember  for  w'hom 
the  employee  is  requesting  leave  to  care; 

(3)  Whether  the  covered 
servicemember  is  a  current  member  of 
the  Armed  Forces,  the  National  Guard 
or  Reserves,  and  the  covered 
servicemember’s  military  branch,  rank, 
and  current  unit  assignment; 

(4)  Whether  the  covered 
servicemember  is  assigned  to  a  military 
medical  facility  as  an  outpatient  or  to  a 
unit  established  for  the  purpo.se  of 
providing  command  and  control  of 
members  of  the  Armed  Forces  receiving 
medical  care  as  outpatients  (such  as  a 
medical  hold  or  w'arrior  transition  unit), 
and  the  name  of  the  medical  treatment 
facility  or  unit; 

(5)  Whether  the  covered 
servicemember  is  on  the  temporary 
disabilitv  retired  list; 

(6)  A  description  of  the  care  to  be 
provided  to  the  covered  servicemember 
and  an  estimate  of  the  leave  needed  to 
provide  the  care. 

(d)  DOE  has  developed  an  optional 
form  (WH-385)  for  employees’  use  in 
obtaining  certification  that  meets 
FMLA’s  certification  requirements.  (See 
Appendix  H  to  this  Part  825.)  This 
optional  form  retlects  certification 
requirements  so  as  to  permit  the 
employee  to  furnish  appropriate 
information  to  support  his  or  her 
request  for  leave  to  care  for  a  covered 
servicemember  w’ith  a  serious  injury  or 
illne.ss.  WH-385,  or  another  form 
containing  the  .same  basic  information, 
may  be  used  by  the  employer;  how'ever, 
no  information  may  be  required  beyond 
that  specified  in  this  section.  In  all 
instancies  the  information  on  the 
certification  must  relate  only  to  the 
serious  injury  or  illness  for  w'hich  the 
current  need  for  leave  exists.  An 
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employer  may  seek  authentication  and/ 
or  clarification  of  the  certification  under 
§  825.307.  However,  second  and  third 
opinions  under  §  825.307  are  not 
permitted  for  leave  to  care  for  a  covered 
servicemember.  Additionally, 
recertifications  under  §  825.308  are  not 
permitted  for  leave  to  care  for  a  covered 
servicemember.  An  employer  may 
require  an  employee  to  provide 
confirmation  of  covered  family 
relationship  to  the  seriously  injured  or 
ill  servicemember  pursuant  to 
§  825.122(1)  of  the  FMLA. 

(e)  An  employer  requiring  an 
employee  to  submit  a  certification  for 
leave  to  care  for  a  covered 
servicemember  must  accept  as  sufficient 
certification,  in  lieu  of  the  Department’s 
optional  certification  form  (VVH-385)  or 
an  employer’s  own  certification  form, 
“invitational  travel  orders”  (“ITOs”)  or 
“invitational  travel  authorizations” 

(“IT As”)  issued  to  any  family  member 
to  join  an  injured  or  ill  servicemember 
at  his  or  her  bedside.  An  ITO  or  ITA  is 
sufficient  certification  for  the  duration 
of  time  specified  in  the  ITO  or  ITA. ' 
During  that  time  period,  an  eligible 
employee  may  take  leave  to  care  for  the 
covered  servicemember  in  a  continuous 
block  of  time  or  on  an  intermittent  basis. 
An  eligible  employee  who  provides  an 
ITO  or  ITA  to  support  his  or  her  request 
for  leave  may  not  be  required  to  provide 
any  additional  or  separate  certification 
that  leave  taken  on  an  intermittent  basis 
during  the  period  of  time  specified  in 
the  ITO  or  ITA  is  medically  necessary. 
An  ITO  or  ITA  is  sufficient  certification 
for  an  employee  entitled  to  take  FMLA 
leave  to  care  for  a  covered 
servicemember  regardless  of  whether 
the  employee  is  named  in  the  order  or 
authorization. 

(1)  If  an  employee  will  need  leav^e  to 
care  for  a  covered  servicemember 
beyond  the  expiration  date  specified  in 
an  ITO  or  ITA.  an  employer  may  request 
that  the  employee  have  one  of  the 
authorized  health  care  providers  listed 
under  §  825.310(a)  complete  the  DOL 
optional  certification  form  (\VH-385)  or 
an  employer’s  own  form,  as  requisite 
certification  for  the  remainder  of  the 
employee’s  necessary  leave  period. 

(2)  An  employer  may  seek 
authentication  and  clarification  of  the 
ITO  or  ITA  under  §  825.307.  An 
employer  may  not  utilize  the  second  or 
third  opinion  process  outlined  in 

§  825-307  or  the  recertification  process 
under  §  825.308  during  the  period  of 
time  in  which  leave  is  supported  bv  an 
ITO  or  ITA. 

(3)  An  employer  may  require  an 
employee  to  provide  confirmation  of 
covered  family  relationship  to  the 
seriously  injured  or  ill  servicemember 


pursuant  to  §  825.122(j)  when  an 
employee  supports  his  or  her  request  for 
FMLA  leave  with  a  copy  of  an  ITO  nr 
ITA. 

(f)  In  all  instances  in  which 
certification  is  requested,  it  is  the 
employee’s  responsibility  to  provide  the 
employer  with  complete  and  sufficient 
certification  and  failure  to  do  so  may 
result  in  the  denial  of  FMLA  leave.  See 
§  825.305(d). 

§  825.31 1  Intent  to  return  to  work. 

(a)  An  employer  may  require  an 
employee  on  FMLA  leave  to  report 
periodically  on  the  employee’s  status 
and  intent  to  return  to  work.  The 
employer’s  policy  regarding  such 
reports  may  not  be  discriminatory  and 
must  take  into  account  all  of  the 
relevant  facts  and  circumstances  related 
to  the  individual  employee’s  leave 
situation. 

(b)  If  an  employee  gives  unequivocal 
notice  of  intent  not  to  return  to  work, 
the  employer’s  obligations  under  FMLA 
to  maintain  health  benefits  (subject  to 
COBRA  requirements)  and  to  restore  the 
employee  cease.  However,  these 
obligations  continue  if  an  employee 
indicates  he  or  she  may  be  unable  to 
return  to  work  but  expresses  a 
continuing  desire  to  do  so. 

(c)  It  may  be  necessary  for  an 
employee  to  take  more  leave  than 
originally  anticipated.  Conversely,  an 
employee  may  discoV^er  after  beginning 
leave  that  the  circumstances  have 
changed  and  the  amount  of  leave 
originally  anticipated  is  no  longer 
necessary.  An  employee  may  not  be 
required  to  take  more  k’MLA  leave  than 
necessary  to  resolve  the  circumstance 
that  precipitated  the  need  for  leave.  In 
both  of  these  situations,  the  employer 
may  require  that  the  employee  provide 
the  employer  reasonable  notice  (/.e., 
within  two  business  days)  of  the 
changed  circumstances  where 
foreseeable.  The  employer  may  also 
obtain  information  on  such  changed 
circumstances  through  requested  status 
reports. 

§825.312  Fitness-for-duty  certification. 

(a)  As  a  condition  of  restoring  an 
employee  whose  FMLA  leave  was 
occasioned  by  the  employee’s  own 
serious  health  condition  that  made  the 
employee  unable  to  perform  the 
employee’s  job.  an  employer  may  have 
a  uniformly-applied  policy  or  practice 
that  requires  all  similarly-situated 
employees  (i.e..  .same  occupation,  same 
serious  health  condition)  who  take  leave 
for  such  conditions  to  obtain  and 
present  certification  from  the 
employee’s  health  care  provider  that  the 
employee  is  able  to  resume  work.  The 


employee  has  the  same  obligations  to 
participate  and  cooperate  (including 
providing  a  complete  and  sufficient 
certification  or  providing  sufficient 
authorization  to  the  health  care  provider 
to  provide  the  information  directly  to 
the  employer)  in  the  fitness-for-duty 
certification  process  as  in  the  initial 
certification  process.  See  §  825.305(d). 

(b)  An  employer  may  seek  a  fitness- 
for-duty  certification  only  with  regard  to 
the  particular  health  condition  that 
caused  the  employee’s  need  for  FMLA 
leave.  The  certification  from  the 
employee’s  health  care  provider  mu.st 
certify  thgt  the  employee  is  able  to 
resume  work.  Additionally,  an  employer 
may  require  that  the  certification 
specifically  address  the  employee’s 
ability  to  perform  the  essential  functions 
of  the  employee’s  job.  In  order  to  require 
such  a  certification,  an  employer  must 
provide  an  employee  with  a  list  of  the 
essential  functions  of  the  employee’s  job 
no  later  than  with  the  designation  notice 
required  by  §  825.300(d),  and  must 
indicate  in  the  designation  notice  that 
the  certification  must  address  the 
employee’s  ability  to  perform  those 
essential  functions.  If  the  employer 
satisfies  these  requirements,  the 
employee’s  health  care  provider  must 
certify  that  the  employee  can  perform 
the  identified  essential  functions  of  his 
or  her  job.  Following  the  procedures  set 
forth  in  §  825.307(a),  the  employer  may 
contact  the  employee’s  health  care 
provider  for  purposes  of  clarifying  and 
authenticating  the  fitness-for-duty 
certification.  Clarification  may  be 
requested  only  for  the  serious  health 
condition  for  which  FMLA  leav'e  was 
taken.  The  employer  may  not  delay  the 
employee’s  return  to  work  while  contact 
with  the  health  care  provider  is  being 
made.  No  second  or  third  opinions  on 

a  fitness-for-duty  certification  may  be 
required. 

(c)  The  cost  of  the  certification  shall 
be  borne  by  the  employee,  and  the 
employee  is  not  entitled  to  be  paid  for 
the  time  or  travel  costs  spent  in 
acquiring  the  certification. 

(d)  The  designation  notice  required  in 
§825.30()(d)  shall  advise  the  employee 
if  the  employer  will  require  a  fitness-for- 
duty  certification  to  return  to  work  and 
whether  that  fitness-for-duty 
certification  must  addre.ss  the 
employee’s  ability  to  perform  the 
es.sentiat  functions  of  the  employee’s 
job. 

(e)  An  employer  may  delay  restoration 
to  employment  until  an  employee 
submits  a  required  fitness-for-duty 
certification  unless  the  employer  has 
failed  to  provide  the  notice  required  in 
paragraph  (d)  of  this  section.  If  an 
employer  provides  the  notice  required. 
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an  employee  who  does  not  provide  a 
fitness-for-duty  certification  or  request 
additional  FMLA  leave  is  no  longer 
entitled  to  reinstatement  under  the 
FMLA.  See  §  825.313(d). 

(f)  An  employer  is  not  entitled  to  a 
certification  of  fitness  to  return  to  duty 
for  each  absence  taken  on  an 
intermittent  or  reduced  leave  schedule. 
However,  an  employer  is  entitled  to  a 
certification  of  fitness  to  return  to  duty 
for  such  absences  up  to  once  every  30 
days  if  reasonable  safety  concerns  exist 
regarding  the  employee’s  ability  to 
perform  his  or  her  duties,  based  on  the 
serious  health  condition  for  which  the 
employee  took  such  leave.  If  an 
employer  chooses  to  require  a  fitness- 
for-duty  certification  under  such 
circumstances,  the  employer  shall 
inform  the  employee  at  the  same  time  it 
issues  the  designation  notice  that  for 
each  subsequent  instance  of  intermittent 
or  reduced  schedule  leave,  the 
employee  will  be  required  to  submit  a 
fitness-for-duty  certification  unless  one 
has  already  been  submitted  within  the 
past  30  days.  Alternatively,  an  employer 
can  set  a  different  interval  for  requiring 
a  fitness-for-duty  certification  as  Jong  as 
it  does  not  exceed  once  every  30  days 
and  as  long  as  the  employer  advises  the 
employee  of  the  requirement  in  advance 
of  the  employee  taking  the  intermittent 
or  reduced  schedule  leave.  The 
employer  may  not  terminate  the 
employment  of  the  employee  while 
awaiting  such  a  certification  of  fitness  to 
return  to  duty  for  an  intermittent  or 
reduced  schedule  leave  absence. 
Reasonable  safety  concerns  means  a 
reasonable  belief  of  significant  risk  of 
harm  to  the  individual  employee  or 
others.  In  determining  whether 
reasonable  safety  concerns  exist,  an 
employer  should  consider  the  nature 
and  severity  of  the  potential  harm  and 
the  likelihood  that  potential  harm  will 
occur. 

(g)  If  State  or  local  law  or  the  terms 
of  a  collective  bargaining  agreement 
govern  an  employee’s  return  to  work, 
those  provisions  shall  be  applied. 

(h)  Requirements  under  the 
Americans  with  Disabilities  Act  (ADA), 
as  amended,  apply.  After  an  employee 
returns  from  FMLA  leave,  the  ADA 
requires  any  medical  examination  at  an 
employer’s  expense  by  the  employer’s 
health  care  provider  be  job-related  and 
consistent  with  business  necessity.  For 
example,  an  attorney  could  not  be 
required  to  submit  to  a  medical 
examination  or  inquiry  just  because  her 
leg  had  been  amputated.  The  essential 
functions  of  an  attorney’s  job  do  not 
require  use  of  both  legs;  therefore  such 
an  inquiry  w'ould  not  be  job  related.  An 
employer  may  require  a  warehouse 


laborer,  whose  back  impairment  affects 
the  ability  to  lift,  to  be  examined  by  an 
orthopedist,  but  may  not  require  this 
employee  to  submit  to  an  HIV  test 
where  the  test  is  not  related  to  either  the 
essential  functions  of  his  or  her  job  or 
to  his/her  impairment.  If  an  employee’s 
serious  health  condition  may  also  be  a 
disability  within  the  meaning  of  the 
ADA,  the  FMLA  does  not  prevent  the 
employer  from  following  the  procedures 
for  requesting  medical  information 
under  the  ADA. 

§  825.31 3  Failure  to  provide  certification. 

(a)  Foreseeable  leave.  In  the  case  of 
foreseeable  leave,  if  an  employee  fails  to 
provide  certification  in  a  timely  manner 
as  required  by  §  825.305,  then  an 
employer  may  deny  FMLA  coverage 
until  the  required  certification  is 
provided.  For  example,  if  an  employee 
has  15  days  to  provide  a  certification 
and  does  not  provide  the  certification 
for  45  days  without  sufficient  reason  for 
the  delay,  the  employer  can  deny  FMLA 
protections  for  the  30-day  period 
following  the  expiration  of  the  15-day 
time  period,  if  the  employee  takes  leave 
during  such  period. 

(b)  Unforeseeable  leave.  In  the  case  of 
unforeseeable  leave,  an  employer  may 
deny  FMLA  coverage  for  the  requested 
leave  if  the  employee  fails  to  provide  a 
certification  within  15  calendar  days 
from  receipt  of  the  request  for 
certification  unless  not  practicable  due 
to  extenuating  circumstances.  For 
example,  in  the  case  of  a  medical 
emergency,  it  may  not  be  practicable  for 
an  employee  to  provide  the  required 
certification  within  15  calendar  days. 
Absent  such  extenuating  circumstances, 
if  the  emplox'ee  fails  to  timely  return  the 
certification,  the  employer  can  deny 
FMLA  protections  for  the  leave 
following  the  expiration  of  the  15-day 
time  period  until  a  sufficient 
certification  is  provided.  If  the 
employee  never  produces  the 
certification,  the  leave  is  not  FMLA 
leave. 

(c)  Recertification.  An  employee  must 
provide  recertification  within  the  time 
requested  by  the  employer  (which  must 
allow  at  least  15  calendar  days  after  the 
request)  or  as  soon  as  practicable  under 
the  particular  facts  and  circumstances.  If 
an  employee  fails  to  provide  a 
recertification  within  a  reasonable  time 
under  the  particular  facts  and 
circumstances,  then  the  employer  may 
deny  continuation  of  the  FMLA  leave 
protections  until  the  employee  produces 
a  sufficient  recertification.  If  the 
employee  never  produces  the 
recertification,  the  leave  is  not  FMLA 
leave.  Recertification  does  not  apply  to 


leave  taken  for  a  qualifying  exigency  or 
to  care  for  a  covered  servicemember. 

(d)  Fitness-for-duty  certification. 

When  requested  by  the  employer 
pursuant  to  a  uniformly  applied  policy 
for  similarly-situated  employees,  the 
employee  must  provide  medical 
certification,  at  the  time  the  employee 
seeks  reinstatement  at  the  end  of  FMLA 
leave  taken  for  the  employee’s  .serious 
health  condition,  that  the  employee  is 
fit  for  duty  and  able  to  return  to  work 
(see  §  825.312(a))  if  the  employer  has 
provided  the  required  notice  (see 
§  825.300(e));  the  employer  may  delay 
restoration  until  the  certification  is 
provided.  Unless  the  employee  provides 
either  a  fitness-for-duty  certification  or 
a  new  medical  certification  for  a  serious 
health  condition  at  the  time  FMLA  leave 
is  concluded,  the  employee  may  be 
terminated.  See  also  §  825.213(a)(3).  - 

Subpart  D — Enforcement  Mechanisms 

§825.400  Enforcement,  general  rules. 

(a)  The  employee  has  the  choice  of: 

(1)  Filing,  or  having  another  person 
file  on  his  or  her  behalf,  a  complaint 
with  the  Secretary  of  Labor,  or 

(2)  Filing  a  private  lawsuit  pursuant 
to  section  107  of  FMLA. 

(b)  If  the  employee  files  a  private 
lawsuit,  it  must  be  filed  within  two 
years  after  the  last  action  which  the 
employee  contends  was  in  violation  of 
the  Act,  or  three  years  if  the  violation 
was  willful. 

(c)  If  an  employer  has  violated  one  or 
more  provisions  of  FMLA,  and  if 
ju.stified  by  the  facts  of  a  particular  case, 
an  employee  may  receive  one  or  more 
of  the  following:  Wages,  employment 
benefits,  or  other  compensation  denied 
or  lost  to  such  employee  by  reason  of 
the  violation:  or,  where  no  such  tangible 
loss  has  occurred,  such  as  when  FMLA 
leave  was  unlawfully  denied,  any  actual 
monetary  loss  sustained  by  the 
employee  as  a  direct  result  of  the 
violation,  such  as  the  cost  of  providing 
care,  up  to  a  sum  equal  to  26  weeks  of 
wages  for  the  employee  in  a  case 
involving  leave  to  care  for  a  covered 
servicemember  or  12  weeks  of  wages  for 
the  employee  in  a  case  involving  leave 
for  any  other  FMLA  qualifying  reason.  . 
In  addition,  the  employee  may  be 
entitled  to  interest  on  such  sum, 
calculated  at  the  prevailing  rate.  An 
amount  equaling  the  preceding  sums 
may  also  he  awarded  as  liquidated 
damages  unless  such  amount  is  reduced 
by  the  court  because  the  violation  was 
in  good  faith  and  the  employer  had 
reasonable  grounds  for  believing  the 
employer  had  not  violated  the  Act. 
When  appropriate,  the  employee  may 
also  obtain  appropriate  equitable  relief. 
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such  as  employment,  reinstatement  and 
promotion.  When  the  employer  is  found 
in  violation,  the  employee  may  recover 
a  reasonable  attorney’s  fee,  reasonable 
expert  witness  fees,  and  other  costs  of 
the  action  from  the  employer  in 
addition  to  any  judgment  awarded  by 
the  court. 

§825.401  Filing  a  complaint  with  the 
Federal  Government. 

(a)  A  complaint  may  be  filed  in 
person,  by  mail  or  by  telephone,  with 
the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor.  A  complaint 
may  be  filed  at  any  local  office  of  the 
Wage  and  Hour  Division:  the  address 
and  telephone  number  of  local  offices 
may  be  found  in  telephone  directories 
or  on  the  Department’s  Web  site. 

(b)  A  complaint  filed  with  the 
Secretary  of  Labor  should  be  filed 
within  a  reasonable  time  of  when  the 
employee  discovers  that  his  or  her 
FMLA  rights  have  been  violated.  In  no 
event  may  a  complaint  be  filed  more 
than  two  years  after  the  action  which  is 
alleged  to  be  a  violation  of  FMLA 

t  occurred,  or  three  years  in  the  case  of 
a  willful  violation. 

(c)  No  particular  form  of  complaint  is 
required,  except  that  a  complaint  must 
be  reduced  to  writing  and  should 
include  a  full  statement  of  the  acts  and/ 
or  omissions,  with  pertinent  dates, 
which  are  believed  to  constitute  the 
violation. 

§  825.402  Violations  of  the  posting 
requirement. 

Section  825.300  describes  the 
requirements  for  covered  employers  to 
post  a  notice  for  employees  that 
explains  the  Act’s  provisions.  If  a 
representative  of  the  Department  of 
Labor  determines  that  an  employer  has 
committed  a  willful  violation  of  this 
posting  requirement,  and  that  the 
imposition  of  a  civil  money  penalty  for 
such  violation  is  appropriate,  the 
representative  may  issue  and  serve  a 
notice  of  penalty  on  such  employer  in 
person  or  by  certified  mail.  VVhere 
service  by  certified  mail  is  not  accepted, 
notice  shall  be  deemed  received  on  the 
date  of  attempted  delivery.  Where 
service  is  not  accepted,  the  notice  may 
be  served  by  regular  mail. 

§  825.403  Appealing  the  assessment  of  a 
penalty  for  willful  violation  of  the  posting 
requirement. 

(a)  An  employer  may  obtain  a  review 
of  the  assessment  of  penalty  from  the 
Wage  and  Hour  Regional  Administrator 
for  the  region  in  which  the  alleged 
violation(s)  occurred.  If  the  employer 
does  not  seek  such  a  review  or  fails  to 
do  so  in  a  timely  manner,  the  notice  of 


the  penalty  constitutes  the  final  ruling 
of  the  Secretary  of  Labor. 

(b)  To  obtain  review,  an  employer 
may  file  a  petition  with  the  Wage  and 
Hour  Regional  Administrator  for  the 
region  in  which  the  alleged  violations 
occurred.  No  particular  form  of  petition 
for  review  is  required,  except  that  the 
petition  must  be  in  writing,  should 
contain  the  legal  and  factual  bases  for 
the  petition,  and  must  be  mailed  to  the 
Regional  Administrator  within  15  days 
of  receipt  of  the  notice  of  penalty.  The 
employer  may  request  an  oral  hearing 
which  may  be  conducted  by  telephone. 

(c)  The  decision  of  the  Regional 
Administrator  constitutes  the  final  order 
of  the  Secretary. 

§  825.404  Consequences  for  an  employer 
when  not  paying  the  penalty  assessment 
after  a  final  order  is  issued. 

The  Regional  Administrator  may  seek 
to  recover  the  unpaid  penalty  pursuant 
to  the  Debt  Collection  Act  (DCA),  31 
U.S.C.  3711  et  seq.,  and,  in  addition  to 
seeking  recovery  of  the  unpaid  final 
order,  may  seek  interest  and  penalties  as 
provided  under  the  DCA.  The  final 
order  may  also  be  referred  to  the 
Solicitor  of  Labor  for  collection.  The 
Secretary  may  file  suit  in  any  court  of 
competent  jurisdiction  to  recover  the 
monies  due  as  a  result  of  the  unpaid 
final  order,  interest,  and  penalties. 

Subpart  E— Recordkeeping 
Requirements 

§825.500  Recordkeeping  requirements. 

(a)  FMLA  provides  that  covered 
employers  shall  make,  keep,  and 
preserve  records  pertaining  to  their 
obligations  under  the  Act  in  accordance 
with  the  recordkeeping  requirements  of 
section  11(c)  of  the  Fair  Labor  Standards 
Act  (FLSA)  and  in  accordance  with 
these  regulations.  FMLA  also  restricts 
the  authority  of  the  Department  of  Labor 
to  require  any  employer  or  plan,  fund, 
or  program  to  submit  books  or  records 
more  than  once  during  any  12-month 
period  unless  the  Department  has 
reasonable  cause  to  believe  a  violation 
of  FMLA  exists  or  the  Department  is 
investigating  a  complaint.  These 
regulations  establish  no  requirement  for 
the  submission  of  any  records  unless 
specifically  requested  by  a  Departmental 
official. 

(b)  No  particular  order  or  form  of 
records  is  required.  These  regulations 
establish  no  requirement  that  any 
employer  revise  its  computerized 
payroll  or  personnel  records  systems  to 
comply.  However,  employers  must  keep 
the  records  specified  by  these 
regulations  for  no  less  than  three  years 
and  make  them  available  for  inspection, 


copying,  and  transcription  by 
representatives  of  the  Department  of 
Labor  upon  request.  The  records  may  be 
maintained  and  preserved  on  microfilm 
or  other  basic  source  document  of  an 
automated  data  processing  memory 
provided  that  adequate  projection  or 
viewing  equipment  is  available,  that  the 
reproductions  are  clear  and  identifiable 
by  date  or  pay  period,  and  that 
extensions  or  transcriptions  of  the 
information  required  herein  can  be  and 
are  made  available  upon  request. 

Records  kept  in  computer  form  must  be 
made  available  for  transcription  or 
copying. 

(c)  Covered  employers  who  have 
eligible  employees  must  maintain 
records  that  must  disclose  the  following: 

(1)  Basic  payroll  and  identifying 
employee  data,  including  name, 
address,  and  occupation:  rate  or  basis  of 
pay  and  terms  of  compensation:  daily 
and  weekly  hours  worked  per  pay 
period:  additions  to  or  deductions  from 
wages:  and  total  compensation  paid. 

(2)  Dates  FMLA  leave  is  taken  by 
FMLA  eligible  employees  (e.g.,  available 
from  time  records,  requests  for  leave, 
etc.,  if  so  designated).  Leave  must  be 
designated  in  records  as  FMLA  leave: 
leave  so  designated  may  not  include 
leave  required  under  State  law  or  an 
employer  plan  which  is  not  also  covered 
by  FMLA. 

(3)  If  FMLA  leave  is  taken  by  eligible 
employees  in  increments  of  less  than 
one  full  day,  the  hours  of  the  leave. 

(4)  Copies  of  employee  notices  of 
leave  furnished  to  the  employer  under 
FMLA,  if  in  writing,  and  copies  of  all 
written  notices  given  to  employees  as 
required  under  FMLA  and  these 
regulations  (see  §  825.300(b)  through 
(c)).  Copies  may  be  maintained  in 
employee  personnel  files. 

(5)  Any  documents  (including  written 
and  electronic  records)  describing 
employee  benefits  or  employer  policies 
and  practices  regarding  the  taking  of 
paid  and  unpaid  leaves. 

(6)  Premium  payments  of  employee 
benefits. 

(7)  Records  of  any  dispute  between 
the  employer  and  an  eligible  employee 
regarding  designation  of  leave  as  FMLA 
leave,  including  any  written  statement 
from  the  employer  or  employee  of  the 
reasons  for  the  designation  and  for  the 
disagreement. 

(d)  Covered  employers  with  no 
eligible  employees  must  maintain  the 
records  set  forth  in  paragraph  (c)(1)  of 
this  section. 

(e)  Covered  employers  in  a  joint 
employment  situation  (see  §  825.106) 
must  keep  all  the  records  required  by 
paragraph  (c)  of  this  section  with 
respect  to  any  primary  employees,  and 
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must  keep  the  records  required  by 
paragraph  {c)(l)  with  respect  to  any 
secondary  employees. 

(f)  If  FMLA-eligible  employees  are  not 
subject  to  FLSA’s  recordkeeping 
regulations  for  purposes  of  minimum 
wage  or  overtime  compliance  (I'.e.,  not 
covered  by  or  exempt  from  FLSA),  an 
employer  need  not  keep  a  record  of 
actual  hours  worked  (as  otherwise 
required  under  FLSA,  29  CFR 
516.2(aK7)),  provided  that: 

(1)  Eligibility  for  FMLA  leave  is 
presumed  for  any  employee  who  has 
been  employed  for  at  least  12  months; 
and 

(2)  With  respect  to  employees  who 
take  FMLA  leave  intermittently  or  on  a 
reduced  leave  schedule,  the  employer 
and  employee  agree  on  the  employee’s 
normal  schedule  or  average  hours 
worked  each  week  and  reduce  their 
agreement  to  a  written  record 
maintained  in  accordance  with 
paragraph  (b)  of  this  section. 

(g)  Records  and  documents  relating  to 
certifications,  recertifications  or  medical 
histories  of  employees  or  employees’ 
family  members,  created  for  purposes  of 
FMLA,  shall  be  maintained  as 
confidential  medical  records  in  separate 
files/records  from  the  usual  personnel 
files,  and  if  the  ADA,  as  amended,  is 
also  applicable,  such  records  shall  be 
maintained  in  conformance  with  ADA 
confidentiality  requirements  (see  29 
CFR  1630.14(c)(1)),  except  that: 

(1)  Supervisors  and  managers  may  be 
informed  regarding  necessary 
restrictions  on  the  work  or  duties  of  an 
employee  and  necessary 
accommodations: 

(2)  First  aid  and  safety  personnel  may 
be  informed  (when  appropriate)  if  the 
employee’s  physical  or  medical 
condition  might  require  emergency 
treatment:  and 

(3)  Government  officials  investigating 
compliance  with  FMLA  (or  other 
pertinent  law)  shall  be  provided 
relevant  information  upon  request. 

Subpart  F — Special  Rules  Applicable 
to  Employees  of  Schools 

§  825.600  Special  rules  for  school 
employees,  definitions. 

(a)  Certain  special  rules  apply  to 
employees  of  “local  educational 
agencies,”  including  public  school 
boards  and  elementary  and  secondary 
schools  under  their  jurisdiction,  and 
private  elementary  and  secondary 
schools.  The  special  rules  do  not  apply 
to  other  kinds  of  educational 
institutions,  such  as  colleges  and 
universities,  trade  schools,  and 
preschools. 

(b)  Educational  institutions  are 
covered  by  FMLA  (and  these  special 


rules)  and  the  Act’s  50-employee 
coverage  test  does  not  apply.  The  usual 
requirements  for  employees  to  be 
“eligible”  do  apply,  however,  including 
employment  at  a  worksite  where  at  least ' 
50  employees  are  employed  within  75 
miles.  For  example,  employees  of  a  rural 
school  would  not  be  eligible  for  FMLA 
leave  if  the  school  has  fewer  than  50 
employees  and  there  are  no  other 
schools  under  the  jurisdiction  of  the 
same  employer  (usually,  a  school  board) 
within  75  miles. 

(c)  The  special  rules  affect  the  taking 
of  intermittent  leave  or  leave  on  a 
reduced  leave  schedule,  or  leave  near 
the  end  of  an  academic  term  (semester), 
by  instructional  employees. 
“Instructional  employees”  are  those 
whose  principal  function  is  to  teach  and 
instruct  students  in  a  class,  a  small 
group,  or  an  individual  setting.  This 
term  includes  not  only  teachers,  but  also 
athletic  coaches,  driving  instructors, 
and  special  education  assistants  such  as 
signers  for  the  hearing  impaired.  It  does 
not  include,  and  the  special  rules  do  not 
apply  to,  teacher  assistants  or  aides  who 
do  not  have  as  their  principal  job  actual 
teaching  or  instructing,  nor  does  it 
include  auxiliary  personnel  such  as 
counselors,  psychologists,  or  curriculum 
specialists.  It  also  does  not  include 
cafeteria  workers,  maintenance  workers, 
or  bus  drivers. 

(d)  Special  rules  which  apply  to 
restoration  to  an  equivalent  position 
apply  to  all  employees  of  local 
educational  agencies. 

§  825.601  Special  rules  for  school 
employees,  limitations  on  Intermittent 
leave. 

(a)  Leave  taken  for  a  period  that  ends 
with  the  school  year  and  begins  the  next 
semester  is  leave  taken  consecutively 
rather  than  intermittently.  The  period 
during  the  summer  vacation  when  the 
employee  would  not  have  been  required 
to  report  for  duty  is  not  counted  against 
the  employee’s  FMLA  leave  entitlement. 
An  instructional  employee  who  is  on 
FMLA  leave  at  the  end  of  the  school 
year  must  be  provided  with  any  benefits 
over  the  summer  vacation  that 
employees  would  normally  receive  if 
they  had  been  working  at  the  end  of  the 
school  year. 

(1)  If  an  eligible  instructional 
employee  needs  intermittent  leave  or 
leave  on  a  reduced  leave  schedule  to 
care  for  a  family  member  with  a  serious 
health  condition,  to  care  for  a  covered 
servicemember,  or  for  the  employee’s 
own  serious  health  condition,  which  is 
foreseeable  based  on  planned  medical 
treatment,  and  the  employee  would  be 
on  leave  for  more  than  20  percent  of  the 
total  number  of  working  days  over  the 


period  the  leave  would  extend,  the 
employer  may  require  the  employee  to 
choose  either  to: 

(1)  Take  leave  for  a  period  or  periods 
of  a  particular  duration,  not  greater  than 
the  duration  of  the  planned  treatment: 
or 

(ii)  Transfer  temporarily  to  an 
available  alternative  position  for  which 
the  employee  is  qualified,  which  has 
equivalent  pay  and  benefits  and  which 
better  accommodates  recurring  periods 
of  leave  than  does  the  employee’s 
regular  position. 

(2)  These  rules  apply  only  to  a  leave 
involving  more  than  20  percent  of  the 
working  days  during  the  period  over 
which  the  leave  extends.  For  example, 
if  an  instructional  employee  who 
normally  works  five  days  each  week 
needs  to  take  two  days  of  FMLA  leave 
per  week  over  a  period  of  several  weeks, 
the  special  rules  would  apply. 
Employees  taking  leave  which 
constitutes  20  percent  or  less  of  the 
working  days  during  the  leave  period 
would  not  be  subject  to  transfer  to  an 
alternative  position.  “Periods  of  a 
particular  duration”  means  a  block,  or 
blocks,  of  time  beginning  no  earlier  than 
the  first  day  for  which  leave  is  needed 
and  ending  no  later  than  the  last  day  on 
which  leave  is  needed,  and  may  include 
one  uninterrupted  period  of  leave. 

(b)  If  an  instructional  employee  does 
not  give  required  notice  of  foreseeable 
FMLA  leave  (see  §  825.302)  to  be  taken 
intermittently  or  on  a  reduced  leave 
schedule,  the  employer  may  require  the 
employee  to  take  leave  of  a  particular 
duration,  or  to  transfer  temporarily  to  an 
alternative  position.  Alternatively,  the 
employer  may  require  the  employee  to 
delay  the  taking  of  leave  until  the  notice 
provision  is  met. 

§  825.602  Special  rules  for  school 
employees,  limitations  on  leave  near  the 
end  of  an  academic  term. 

(a)  There  are  also  different  rules  for 
instructional  employees  who  begin 
leave  more  than  five  weeks  before  the 
end  of  a  term,  less  than  five  weeks 
before  the  end  of  a  term,  and  less  than 
three  weeks  before  the  end  of  a  term. 
Regular  rules  apply  except  in 
circumstances  when: 

(1)  An  instructional  employee  begins 
leave  more  than  five  weeks  before  the 
end  of  a  term.  The  employer  may 
require  the  employee  to  continue  taking 
leave  until  the  end  of  the  term  if — 

(1)  The  leave  will  last  at  least  three 
weeks,  and 

(ii)  The  employee  would  return  to 
work  during  the  three-week  period 
before  the  end  of  the  term. 

(2)  The  employee  begins  leave  during 
the  five-week  period  before  the  end  of 
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a  term  because  of  the  birth  of  a  son  or 
daughter;  the  placement  of  a  son  or 
daughter  for  adoption  or  foster  care;  to 
care  for  a  spouse,  son,  daughter,  or 
parent  with  a  serious  health  condition; 
or  to  care  for  a  covered  servicemember. 
The  employer  may  require  the  employee 
to  continue  taking  leave  until  the  end  of 
the  term  if — 

(i)  The  leave  will  last  more  than  two 
weeks,  and 

(ii)  The  employee  would  return  to 
work  during  the  two-week  period  before 
the  end  of  the  term. 

(3)  The  employee  begins  leave  during 
the  three-week  period  before  the  end  of 
a  term  because  of  the  birth  of  a  son  or 
daughter;  the  placement  of  a  son  or 
daughter  for  adoption  or  foster  care;  to 
care  for  a  spouse,  son,  daughter,  or 
parent  with  a  serious  health  condition; 
or  to  care  for  a  covered  servicemember. 
The  employer  may  require  the  employee 
to  continue  taking  leave  until  the  end  of 
the  term  if  the  leave  will  last  more  than 
five  working  days. 

(b)  For  purposes  of  these  provisions, 
“academic  term”  means  the  school 
semester,  which  typically  ends  near  the 
end  of  the  calendar  year  and  the  end  of 
spring  each  school  year.  In  no  case  may 
a  school  have  more  than  two  academic 
terms  or  semesters  each  year  for 
purposes  of  FMLA.  An  example  of  leave 
falling  within  these  provisions  would  be 
where  an  employee  plans  two  weeks  of 
leave  to  care  for  a  family  member  which 
will  begin  three  weeks  before  the  end  of 
the  term.  In  that  situation,  the  employer 
could  require  the  employee  to  stay  out 
on  leave  until  the  end  of  the  term. 

§  825.603  Special  rules  for  school 
employees,  duration  of  FMLA  leave. 

(a)  If  an  employee  chooses  to  take 
leave  for  “periods  of  a  particular 
duration”  in  the  case  of  intermittent  or 
reduced  schedule  leave,  the  entire 
period  of  leave  taken  will  count  as 
FMLA  leave. 

(b)  In  the  case  of  an  employee  who  is 
required  to  take  leave  until  the  end  of 
an  acadeynic  term,  only  the  period  of 
leave  until  the  employee  is  ready  and 
able  to  return  to  work  shall  be  charged 
against  the  employee’s  FMLA  leave 
entitlement.  The  employer  has  the 
option  not  to  require  the  employee  to 
stay  on  leave  until  the  end  of  the  school 
term.  Therefore,  any  additional  leave 
required  by  the  employer  to  the  end  of 
the  school  term  is  not  counted  as  FMLA 
leave;  however,  the  employer  shall  be 
required  to  maintain  the  employee’s 
group  health  insurance  and  restore  the 
employee  to  the  same  or  equivalent  job 
including  other  benefits  at  the 
conclusion  of  the  leave. 


§  825.604  Special  rules  for  school 
employees,  restoration  to  “an  equivalent 
position.” 

The  determination  of  how  an 
employee  is  to  be  restored  to  “an 
equivalent  position”  upon  return  from 
FMLA  leave  will  be  made  on  the  basis 
of  “established  school  board  policies 
and  practices,  private  school  policies 
and  practices,  and  collective  bargaining 
agreements.”  The  “established  policies” 
and  collective  bargaining  agreements 
used  as  a  basis  for  restoration  must  be 
in  writing,  must  be  made  known  to  the 
employee  prior  to  the  taking  of  FMLA 
leave,  and  must  clearly  explain  the 
employee’s  restoration  rights  upon 
return  from  leave.  Any  established 
policy  which  is  used  as  the  basis  for 
restoration  of  an  employee  to  “an 
equivalent  position”  must  provide 
substantially  the  same  protections  as 
provided  in  the  Act  for  reinstated 
employees.  See  §  825.215.  In  other 
words,  the  policy  or  collective 
bargaining  agreement  must  provide  for 
restoration  to  an  “equivalent  position” 
with  equivalent  employment  benefits, 
pay,  and  other  terms  and  conditions  of 
employment.  For  example,  an  employee 
may  not  be  restored  to  a  position 
requiring  additional  licensure  or 
certification. 

Subpart  G — Effect  of  Other  Laws, 
Employer  Practices,  and  Collective 
Bargaining  Agreements  on  Employee 
Rights  Under  FMLA 

§825.700  Interaction  with  employer’s 
policies. 

(a)  An  employer  must  observe  any 
employment  benefit  program  or  plan 
that  provides  greater  family  or  medical 
leave  rights  to  employees  than  the  rights 
established  by  the  FMLA.  Conversely, 
the  rights  established  by  the  Act  may 
not  be  diminished  by  any  employment 
benefit  program  or  plan.  For  example,  a 
provision  of  a  CBA  which  provides  for 
reinstatement  to  a  position  that  is  not 
equivalent  because  of  seniority  (e.g., 
provides  lesser  pay)  is  superseded  by 
FMLA.  If  an  employer  provides  greater 
unpaid  family  leave  rights  than  are 
afforded  by  FMLA,  the  employer  is  not 
required  to  extend  additional  rights 
afforded  by  FMLA,  such  as  maintenance 
of  health  benefits  (other  than  through 
COBRA),  to  the  additional  leave  period 
not  covered  by  FMLA. 

(b)  Nothing  in  this  Act  prevents  an 
employer  from  amending  existing  leave 
and  employee  benefit  programs, 
provided  they  comply  with  FMLA. 
However,  nothing  in  the  Act  is  intended 
to  discourage  employers  from  adopting 
or  retaining  more  generous  leave 
policies. 


§825.701  Interaction  with  State  laws. 

(a)  Nothing  in  FMLA  supersedes  any 
provision  of  State  or  local  law  that 
provides  greater  family  or  medical  leave 
rights  than  those  provided  by  FMLA. 

The  Department  of  Labor  will  not, 
however,  enforce  State  family  or 
medical  leave  laws,  and  States  may  not 
enforce  the  FMLA.  Employees  are  not 
required  to  designate  whether  the  leave 
they  are  taking  is  FMLA  leave  or  leave 
under  State  law,  and  an  employer  must 
comply  with  the  appropriate 
(applicable)  provisions  of  both.  An 
employer  covered  by  one  law  and  not 
the  other  has  to  comply  only  with  the 
law  under  which  it  is  covered. 

Similarly,  an  employee  eligible  under 
only  one  law  must  receive  benefits  in 
accordance  with  that  law.  If  leave 
qualifies  for  FMLA  leave  and  leave 
under  State  law,  the  leave  used  counts 
against  the  employee’s  entitlement 
under  both  laws.  Examples  of  the 
interaction  between  FMLA  and  State 
laws  include: 

(1)  If  State  law  provides  16  weeks  of 
leave  entitlement  over  two  years,  an 
employee  needing  leave  due  to  his  or 
her  own  serious  health  condition  would 
be  entitled  to  take  16  weeks  one  year 
under  State  law  and  12  weeks  the  next 
year  under  FMLA.  Health  benefits 
maintenance  under  FMLA  would  be 
applicable  only  to  the  first  12  weeks  of 
leave  entitlement  each  year.  If  the 
employee  took  12  weeks  the  first  year, 
the  employee  would  be  entitled  to  a 
maximum  of  12  weeks  the  second  year 
under  FMLA  (not  16  weeks).  An 
employee  would  not  be  entitled  to  28 
weeks  in  one  year. 

(2)  If  State  law  provides  half-pay  for 
employees  temporarily  disabled  because 
of  pregnancy  for  six  weeks,  the 
employee  would  be  entitled  to  an 
additional  six  weeks  of  unpaid  FMLA 
leave  (or  accrued  paid  leave). 

(3)  If  State  law  provides  six  weeks  of 
leave,  which  may  include  leave  to  care 
for  a  seriously-ill  grandparent  or  a 
“spouse  equivalent,”  and  leave  was 
used  for  that  purpose,  the  employee  is 
still  entitled  to  his  or  her  full  FMLA 
leave  entitlement,  as  the  leave  used  was 
provided  for  a  purpose  not  covered  by 
FMLA.  If  FMLA  leave  is  used  first  for 

a  purpose  also  provided  under  State 
law,  and  State  leave  has  thereby  been 
exhausted,  the  employer  would  not  be 
required  to  provide  additional  leave  to 
care  for  the  grandparent  or  “spouse 
equivalent.” 

(4)  If  State  law  prohibits  mandatory 
leave  beyond  the  actual  period  of 
pregnancy  disability,  an  instructional 
employee  of  an  educational  agency 
subject  to  special  FMLA  rules  may  not 
be  required  to  remain  on  leave  until  the 
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end  of  the  academic  term,  as  permitted 
by  FMLA  under  certain  circumstances. 
(See  Subpart  F  of  this  part.) 

(b)  [Reserved] 

§825.702  Interaction  with  Federal  and 
State  anti-discrimination  laws. 

(a)  Nothing  in  FMLA  modifies  or 
affects  any  Federal  or  State  law 
prohibiting  discrimination  on  the  basis 
of  race,  religion,  color,  national  origin, 
sex,  age,  or  disability  [e.g..  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended 
by  the  Pregnancy  Discrimination  Act). 
FMLA’s  legislative  history  explains  that 
FMLA  is  “not  intended  to  modify  or 
affect  the  Rehabilitation  Act  of  1973,  as 
amended,  the  regulations  concerning 
employment  which  have  been 
promulgated  pursuant  to  that  statute,  or 
the  Americans  with  Disabilities  Act  of 
1990  [as  amended]  or  the  regulations 
issued  under  that  act.  Thus,  the  leave 
provisions  of  the  [FMLA]  are  wholly 
di.stinct  from  the  reasonable 
accommodation  obligations  of 
employers  covered  under  the  [ADA], 
employers  who  receive  Federal  financial 
assistance,  employers  who  contract  with 
the  Federal  government,  or  the  Federal 
government  itself.  The  purpose  of  the 
FMLA  is  to  make  leave  available  to 
eligible  employees  and  employers 
within  its  coverage,  and  not  to  limit 
already  existing  rights  and  protection.” 
S.  Rep.  No.  103-3,  at  38  (1993).  An 
employer  must  therefore  provide  leave 
under  whichever  statutory  provision 
provides  the  greater  rights  to  employees. 
When  an  employer  violates  both  FMLA 
and  a  discrimination  law,  an  employee 
may  be  able  to  recover  under  either  or 
both  statutes  (double  relief  may  not  be 
awarded  for  the  same  loss;  when 
remedies  coincide  a  claimant  may  be 
allowed  to  utilize  whichever  avenue  of 
relief  is  desired  [Laffeyv.  Northwest 
Airlines,  Inc.,  567  F.2d  429,  445  (D.C. 
Cir.  1976),  cert,  denied,  434  U.S.  1086 
(1978)). 

(b)  If  an  employee  is  a  qualified 
individual  with  a  disability  within  the 
meaning  of  the  ADA,  the  employer  must 
make  reasonable  accommodations,  etc., 
barring  undue  hardship,  in  accordance 
with  the  ADA.  At  the  same  time,  the 
employer  must  afford  an  employee  his 
or  her  FMLA  rights.  ADA’s  “disability” 
and  FMLA’s  “serious  health  condition” 
are  different  concepts,  and  must  be 
analyzed  separately.  FMLA  entitles 
eligible  employees  to  12  weeks  of  leave 
in  any  12-month  period  due  to  their 
own  serious  health  condition,  whereas 
the  ADA  allows  an  indeterminate 
amount  of  leave,  barring  undue 
hardship,  as  a  reasonable 
accommodation.  FMLA  requires 
employers  to  maintain  employees’ 


group  health  plan  coverage  during 
FMLA  leave  on  the  same  conditions  as  - 
coverage  would  have  been  provided  if 
the  employee  had  been  continuously 
employed  during  the  leave  period, 
whereas  ADA  does  not  require 
maintenance  of  health  insurance  unless 
other  employees  receive  health 
insurance  during  leave  under  the  same 
circumstances. 

(c)(1)  A  reasonable  accommodation 
under  the  ADA  might  be  accomplished 
by  providing  an  individual  with  a 
disability  with  a  part-time  job  with  no 
health  benefits,  assuming  the  employer 
did  not  ordinarily  provide  health 
insurance  for  part-time  employees. 
However,  FMLA  would  permit  an 
employee  to  work  a  reduced  leave 
schedule  until  the  equivalent  of  12 
workweeks  of  leave  were  used,  with 
group  health  benefits  maintained  during 
this  period.  FMLA  permits  an  employer 
to  temporarily  transfer  an  employee 
who  is  taking  leave  intermittently  or  on 
a  reduced  leave  schedule  for  planned 
medical  treatment  to  an  alternative 
position,  whereas  the  ADA  allows  an 
accommodation  of  reassignment  to  an 
equivalent,  vacant  position  only  if  the 
employee  cannot  perform  the  essential 
functions  of  the  employee’s  present 
position  and  an  accommodation  is  not 
possible  in  the  employee’s  present 
position,  or  an  accommodation  in  the 
employee’s  present  position  would 
cause  an  undue  hardship.  The  examples 
in  the  following  paragraphs  of  this 
section  demonstrate  how  the  two  laws 
would  interact  with  respect  to  a 
qualified  individual  with  a  disability. 

(2)  A  qualified  individual  with  a 
disability  who  is  also  an  “eligible 
employee”  entitled  to  FMLA  leave 
requests  10  weeks  of  medical  leave  as  a 
reasonable  accommodation,  which  the 
employer  grants  because  it  is  not  an 
undue  hardship.  The  employer  advises 
the  employee  that  the  10  weeks  of  leave 
is  also  being  designated  as  FMLA  leave 
and  will  count  towards  the  employee’s 
FMLA  leave  entitlement.  This 
designation  does  not  prevent  the  parties 
from  also  treating  the  leave  as  a 
reasonable  accommodation  and 
reinstating  the  employee  into  the  some 
job,  as  required  by  the  ADA,  rather  than 
an  equivalent  position  under  FMLA,  if 
that  is  the  greater  right  available  to  the 
employee.  At  the  same  time,  the 
employee  would  be  entitled  under 
FMLA  to  have  the  employer  maintain 
group  health  plan  coverage  during  the 
leave,  as  that  requirement  provides  the 
greater  right  to  the  employee. 

(3)  If  the  same  employee  needed  to 
work  part-time  (a  reduced  leave 
schedule)  after  returning  to  his  or  her 
same  job,  the  employee  would  still  be 


entitled  under  FMLA  to  have  group 
health  plan  coverage  maintained  for  the 
remainder  of  the  two-week  equivalent  of 
FMLA  leave  entitlement, 
notwithstanding  an  employer  policy 
that  part-time  employees  do  not  receive 
health  insurance.  This  employee  would 
be  entitled  under  the  ADA  to  reasonable 
accommodations  to  enable  the  employee 
to  perform  the  essential  functions  of  the 
part-time  position.  In  addition,  because 
the  employee  is  working  a  part-time 
schedule  as  a  reasonable 
accommodation,  the  FMLA’s  provision 
for  temporary  assignment  to  a  different 
alternative  position  would  not  apply. 
Once  the  employee  has  exhausted  his  or 
her  remaining  FMLA  leave  entitlement 
while  working  the  reduced  (part-time) 
schedule,  if  the  employee  is  a  qualified 
individual  with  a  disability,  and  if  the 
employee  is  unable  to  return  to  the  same 
full-time  position  at  that  time  the 
employee  might  continue  to  work  part- 
time  as  a  reasonable  accommodation, 
barring  undue  hardship;  the  employee 
would  then  be  entitled  to  only  those 
employment  benefits  ordinarily 
provided  by  the  employer  to  part-time 
employees. 

(4)  At  the  end  of  the  FMLA  leave 
entitlement,  an  employer  is  required 
under  FMLA  to  reinstate  the  employee 
in  the  same  or  an  equivalent  position, 
with  equivalent  pay  and  benefits,  to  that 
which  the  employee  held  when  leave 
commenced.  The  employer’s  FMLA 
obligations  would  be  satisfied  if  the 
employer  offered  the  employee  an 
equivalent  full-time  position.  If  the 
employee  w^ere  unable  to  perform  the 
essential  functions  of  that  equivalent 
position  even  with  reasonable 
accommodation,  because  of  a  disability, 
the  ADA  may  require  the  employer  to 
make  a  reasonable  accommodation  at 
that  time  by  allowing  the  employee  to 
work  part-time  or  by  reassigning  the 
employee  to  a  vacant  position,  barring 
undue  hardship. 

(d)(1)  If  FMLA  entitles  an  employee  to 
leave,  an  employer  may  not,  in  lieu  of 
FMLA  leave  entitlement,  require  an 
employee  to  take  a  job  with  a  reasonable 
accommodation.  However,  ADA  may 
require  that  an  employer  offer  an 
employee  the  opportunity  to  take  such 
a  position.  An  employer  may  not  change 
the  essential  functions  of  the  job  in 
order  to  deny  FMLA  leave.  See 
§  825.220(b). 

(2)  An  enjployee  may  be  on  a  workers’ 
compensation  absence  due  to  an  on-the- 
job  injury  or  illness  which  also  qualifies 
as  a  serious  health  condition  under 
FMLA.  The  workers’  compensation 
absence  and  FMLA  leave  may  run 
concurrently  (subject  to  proper  notice 
and  designation  by  the  employer). .At 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


68111 


some  point  the  health  care  provider 
providing  medical  care  pursuant  to  the 
workers’  compensation  injury  may 
certify  the  employee  is  able  to  return  to 
work  in  a  “light  duty”  position.  If  the 
employer  offers  such  a  position,  the 
employee  is  permitted  but  not  required 
to  accept  the  position  (see  §  825.220(d)). 
As  a  result,  the  employee  may  no  longer 
qualify  for  payments  from  the  workers’ 
compensation  benefit  plan,  but  the 
employee  is  entitled  to  continue  on 
unpaid  FMLA  leave  either  until  the 
employee  is  able  to  return  to  the  same 
or  equivalent  job  the  employee  left  or 
until  the  12-week  FMLA  leave 
entitlement  is  exhausted.  See  ' 

§  825.207(e).  If  the  employee  returning 
from  the  workers’  compensation  injury 
is  a  qualified  individual  with  a 
disability,  he  or  she  will  have  rights 
under  the  ADA. 

(e)  If  an  employer  requires 
certifications  of  an  employee’s  fitness 
for  duty  to  return  to  work,  as  permitted 
by  FMLA  under  a  uniform  policy,  it 
must  comply  with  the  ADA  requirement 
that  a  fitness  for  duty  physical  be  job- 
related  and  consistent  with  business 
n6C6ssity, 

(f)  Under  Title  VII  of  the  Civil  Rights 
Act  of  1964,  as  amended  by  the 
Pregnancy  Discrimination  Act,  an 
employer  should  provide  the  same 
benefits  for  women  who  are  pregnant  as 
the  employer  provides  to  other 
employees  with  short-term  disabilities. 
Because  Title  VII  does  not  require 
employees  to  be  employed  for  a  certain 
period  of  time  to  be  protected,  an 
employee  employed  for  less  than  12 
months  by  the  employer  (and,  therefore, 
not  an  “eligible”  employee  under 
FMLA)  may  not  be  denied  maternity 
leave  if  the  employer  normally  provides 
short-term  disability  benefits  to 
employees  with  the  same  tenure  who 
are  experiencing  other  short-term 
disabilities. 

(g)  Under  the  Uniformed  Services 
Employment  and  Reemployment  Rights 
Act  of  1994,  38  U.S.C.  430i-4333 
(USERRA),  veterans  are  entitled  to 
receive  all  rights  and  benefits  of 
employment  that  they  would  have 
obtained  if  they  had  been  continuously 
employed.  Therefore,  under  USERRA,  a 
returning  service  member  would  be 
eligible  for  FMLA  leave  if  the  months 
and  hours  that  he  or  she  would  have 
worked  for  the  civilian  employer  during 
the  period  of  military  service,  combined 
with  the  months  employed  and  the 
hours  actually  worked,  meet  the  FMLA 
eligibility  threshold  of  12  months  and 
1,250  hours  of  employment.  See 
§825.110(b)(2)(i)  and  (c)(2). 

(h)  For  further  information  on  Federal 
antidiscrimination  laws,  including  Title 


VII  and  the  ADA,  individuals  are 
encouraged  to  contact  the  nearest  office 
of  the  U.S.  Equal  Employment 
Opportunity  Commission. 

Subpart  H — Definitions 

§825.800  Definitions. 

For  purposes  of  this  part: 

Act  or  FMLA  means  the  Family  and 
Medical  Leave  Act  of  1993,  Public  Law 
103-3  (February  5,  1993),  107  Stat.  6  (29 
U.S.C.  2601  et  seq.,  as  amended]. 

Active  duty  or  call  to  active  duty 
status  means  duty  under  a  call  or  order 
to  active  duty  (or  notification  of  an 
impending  call  or  order  to  active  duty) 
in  support  of  a  contingency  operation 
pursuant  to  Section  688  of  Title  10  of 
the  United  States  Code,  which 
authorizes  ordering  to  active  duty 
retired  members  of  the  Regular  Armed 
Forces  and  members  of  the  retired 
Reserve  who  retired  after  completing  at 
least  20  years  of  active  service;  Section 
12301(a)  of  Title  10  of  the  United  States 
Code,  which  authorizes  ordering  all 
reserve  component  members  to  active 
duty  in  the  case  of  war  or  national 
emergency:  Section  12302  of  Title  10  of 
the  United  States  Code,  which 
authorizes  ordering  any  unit  or 
unassigned  member  of  the  Ready 
Reserve  to  active  duty;  Section  12304  of 
Title  10  of  the  United  States  Code, 
which  authorizes  ordering  any  unit  or 
unassigned  member  of  the  Selected 
Reserve  and  certain  members  of  the 
Individual  Ready  Reserve  to  active  duty; 
Section  12305  of  Title  10  of  the  United 
States  Code,  which  authorizes  the 
suspension  of  promotion,  retirement  or 
separation  rules  for  certain  Reserve 
components;  Section  12406  of  Title  10 
of  the  United  States  Code,  which 
authorizes  calling  the  National  Guard 
into  federal  service  in  certain 
circumstances;  chapter  15  of  Title  10  of 
the  United  States  Code,  which 
authorizes  calling  the  National  Guard 
and  state  military  into  federal  service  in 
the  case  of  insurrections  and  national 
emergencies;  or  any  other  provision  of 
law  during  a  war  or  during  a  national 
emergency  declared  by  the  President  or 
Congress  so  long  as  it  is  in  support  of 
a  contingency  operation.  See  also 
§  825.126(b)(2). 

ADA  means  the  Americans  With 
Disabilities  Act  (42  U.S.C.  12101  et  seq., 
as  amended). 

Administrator  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  and  includes  any  official  of  the 
Wage  and  Hour  Division  authorized  to 
perform  any  of  the  functions  of  the 
Administrator  under  this  part. 


COBRA  means  the  continuation 
coverage  requirements  of  Title  X  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1986,  as  amended 
(Pub.  L.  99-272,  title  X,  section  10002; 
100  Stat.  227;  29  U.S.C.  1161-1168). 

Comrnerce  and  industry  or  activity 
affecting  commerce  mean  any  activity, 
business,  or  industry  in  commerce  or  in 
which  a  labor  dispute  would  hinder  or 
obstruct  commerce  or  the  free  flow  of 
commerce,  and  include  “commerce” 
and  any  “industry  affecting  commerce” 
as-defined  in  sections  501(1)  and  501(3) 
of  the  Labor  Management  Relations  Act 
of  1947,  29  U.S.C.  142(1)  and  (3). 

Contingency  operation  means  a 
military  operation  that; 

(1)  Is  designated  by  the  Secretary  of 
Defense  as  an  operation  in  which 
members  of  the  armed  forces  are  or  may 
become  involved  in  military  actions, 
operations,  or  hostilities  against  an 
enemy  of  the  United  States  or  against  an 
opposing  militarv  force;  or 

[2]  Results  in  the  call  or  order  to,  or 
retention  on,  active  duty  of  members  of 
the  uniformed  services  under  section 
688,  12301(a),  12302,  12304,  12305,  or 
12406  of  Title  10  of  the  United  States 
Code,  chapter  15  of  Title  10  of  the 
United  States  Code,  or  any  other 
provision  of  law  during  a  war  or  during 
a  national  emergency  declared  by  the 
President  or  Congress.  See  also 

§  825.126(b)(3). 

Continuing  treatment  by  a  health  care 
provider  means  any  one  of  the 
following: 

(1)  Incapacity  and  treatment.  A 
period  of  incapacity  of  more  than  three 
consecutive,  full  calendar  days,  and  any 
subsequent  treatment  or  period  of 
incapacity  relating  to  the  same 
condition,  that  also  involves: 

(i)  Treatment  two  or  more  times, 
within  30  days  of  the  first  day  of 
incapacity,  unless  extenuating 
circumstances  exist,  by  a  health  care 
provider,  by  a  nurse  under  direct 
sup6rvision  of  a  health  care  provider,  or 
by  a  provider  of  health  care  services 
(e.g.,  physical  therapist)  under  orders  of, 
or  on  referral  by,  a  health  care  provider: 
or 

(ii)  Treatment  by  a  health  care 
provider  on  at  least  one  occasion,  which 
results  in  a  regimen  of  continuing 
treatment  under  the  supervision  of  the 
health  care  provider. 

(iii)  The  requirement  in  paragraphs 
(l)(i)  and  (ii)  of  this  definition  for 
treatment  by  a  health  care  provider 
means  an  in-person  visit  to  a  health  care 
provider.  The  first  in-person  treatment 
visit  must  take  place  within  seven  days 
of  the  first  day  of  incapacity. 

(iv)  Whether  additional  treatment 
visits  or  a  regimen  of  continuing 
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treatment  is  necessary  within  the  30-day 
period  shall  be  determined  by  the  health 
care  provider. 

(v)  The  term  “extenuating 
circumstances”  in  paragraph  (l)(i)  of 
this  definition  means  circumstances 
beyond  the  employee’s  control  that 
prevent  the  follow-up  visit  from 
occurring  as  planned  by  the  health  care 
provider.  Whether  a  given  set  of 
circumstances  are  extenuating  depends 
on  the  facts.  See  also  §  825.1 15(a)(5). 

(2)  Pregnancy  or  prenatal  care.  Any 
period  of  incapacity  due  to  pregnancy, 
or  for  prenatal  care.  See  also  §  825.120. 

(3)  Chronic  conditions.  Any  period  of 
incapacity  or  treatment  for  such 
incapacity  due  to  a  chronic  serious 
health  condition.  A  chronic  .serious 
health  condition  is  one  w'hich; 

(i)  Requires  periodic  visits  (defined  as 
at  least  twdce  a  year)  for  treatment  by  a 
health  care  provider,  or  by  a  nurse 
under  direct  supervision  of  a  health  care 
provider; 

(ii)  Continues  over  an  extended 
period  of  time  (including  recurring 
episodes  of  a  single  underlying 
condition):  and 

(iii)  May  cause  episodic  rather  than  a 
continuing  period  of  incapacity  [e.g., 
a.sthma,  diabetes,  epilepsy,  etc.]. 

(4)  Permanent  or  long-term 
conditions.  A  period  of  incapacity 
w'hich  is  permanent  or  long-term  due  to 
a  condition  for  w'hich  treatment  may  not 
be  effective.  The  employee  or  family 
member  must  be  under  the  continuing 
supervision  of.  but  need  not  be 
receiving  active  treatment  by,  a  health 
care  provider.  Examples  include 
Alzheimer’s,  a  severe  stroke,  or  the 
terminal  stages  of  a  disease. 

(5)  Conditions  requiring  multiple 
treatments.  Any  period  of  absence  to 
receive  multiple  treatments  (including 
any  period  of  recovery  therefrom)  by  a 
health  care  provider  or  by  a  provider  of 
health  care  services  under  orders  of,  or 
on  referral  by,  a  health  care  provider, 
for: 

(i)  Restorative  surgery  after  an 
accident  or  other  injury:  or 

(ii)  A  condition  that  w'ould  likely 
result  in  a  period  of  incapacity  of  more 
than  three  consecutive  full  calendar 
days  in  the  absence  of  medical 
intervention  or  treatment,  such  as 
cancer  (chemotherapy,  radiation,  etc.), 
severe  arthritis  (physical  therapy), 
kidney  disease  (dialysis). 

(6)  Absences  attributable  to  incapacity 
under  paragraphs  (2)  or  (3)  of  this 
definition  qualify  for  FMLA  leave  even 
though  the  employee  or  the  covered 
family  member  does  not  receive 
treatment  from  a  health  care  provider 
during  the  absence,  and  even  if  the 
absence  does  not  last  more  than  three  * 


consecutive  full  calendar  days.  For 
example,  an  employee  with  asthma  may 
be  unable  to  report  for  work  due  to  the 
onset  of  an  asthma  attack  or  because  the 
employee’s  health  care  provider  has 
advised  the  employee  to  stay  home 
when  the  pollen  count  exceeds  a  certain 
level.  An  employee  who  is  pregnant 
may  be  unable  to  report  to  work  because 
of  severe  morning  sickness. 

Covered  military  member  means  the 
employee’s  spouse,  son,  daughter,  or 
parent  on  active  duty  or  call  to  active 
duty  status.  See  also  §  825.126(b). 

Covered  servicememher  means  a 
current  member  of  the  Armed  Forces, 
including  a  member  of  the  National 
Guard  or  Reserves,  who  is  undergoing 
medical  treatment,  recuperation,  or 
therapv,  is  otherwise  in  outpatient 
status,  or  is  otherwise  on  the  temporary 
disability  retired  list,  for  a  serious  injury 
or  illness  incurred  in  the  line  of  duty  on 
active  duty.  See  also  §  825.127(a). 

Eligible  employee  means: 

(1)  An  employee  who  has  been 
employed  for  a  total  of  at  least  12 
months  by  the  employer  on  the  date  on 
W'hich  any  FMLA  leave  is  to  commence, 
except  that  an  employer  need  not 
consider  any  period  of  previous 
employment  that  occurred  more  than 
seven  years  before  the  date  of  the  most 
recent  hiring  of  the  employee,  unless: 

(1)  The  break  in  service  is  occasioned 
by  the  fulfillment  of  the  employee’s 
National  Guard  or  Reserve  military 
service  obligation  (the  time  served 
performing  the  military  service  must  be 
akso  counted  in  determining  whether 
the  employee  has  been  employed  for  at 
least  12  months  by  the  employer,  but 
this  section  does  not  provide  any  greater 
entitlement  to  the  employee  than  would 
be  available  under  the  Uniformed 
Services  Employment  and 
Reemployment  Rights  Act  (USERRA)): 
or 

(ii)  A  written  agreement,  including  a 
collective  bargaining  agreement,  exists 
concerning  the  employer’s  intention  to 
rehire  the  employee  after  the  break  in 
service  (e.g.,  for  purposes  of  the 
employee  furthering  his  or  her 
education  or  for  childrearing  purposes): 
and 

(2)  Who,  on  the  date  on  which  any 

,  FMLA  leave  is  to  commence,  has  been 
employed  for  at  least  1,250-hours  of 
service  with  such  employer  during  the 
previous  12-month  period,  except  that: 

(i)  An  employee  returning  from 
fulfilling  his  or  her  National  Guard  or 
Reserve  military  obligation  shall  be 
credited  with  the  hours-of-service  that 
would  have  been  performed  but  for  the 
period  of  military  service  in 
determining  whether  the  employee 
worked  the  1,250  hours  of  service 


(accordingly,  a  person  reemployed 
following  military  service  has  the  hours 
that  would  have  been  worked  for  the 
employer  added  to  any  hours  actually 
worked  during  the  previous  12-month 
period  to  meet  the  1,250-hour 
requirement); 

(ii)  To  determine  the  hours  that  would 
have  been  wmrked  during  the  period  of 
military  service,  the  employee’s  pre¬ 
service  w'ork  schedule  can  generally  be 
used  for  calculations;  and 

(3)  Who  is  employed  in  any  State  of 
the  United  States,  the  District  of 
Golumbia  or  any  Territories  or 
possession  of  the  United  States. 

(4)  Excludes  any  Federal  officer  or 
employee  covered  under  subchapter  V 
of  chapter  63  of  title  5,  United  States 
Code. 

(5)  Excludes  any  employee  of  the 
United  States  House  of  Representatives 
or  the  United  States  Senate  covered  by 
the  Congressional  Accountability  Act  of 
1995,  2  U.S.C.  1301. 

(6)  Excludes  any  employee  who  is 
employed  at  a  worksite  at  which  the 
employer  employs  fewer  than  50 
employees  if  the  total  number  of 
employees  employed  by  that  employer 
within  75  miles  of  that  worksite  is  also 
few'er  than  50. 

(7)  Excludes  any  employee  employed 
in  any  country  other  than  the  United 
States  or  any  Territory  or  possession  of 
the  United  States. 

Employ  means  to  suffer  or  permit  to 
work. 

Employee  has  the  meaning  given  the 
same  term  as  defined  in  section  3(e)  of 
the  Fair  Labor  Standards  Act,  29  U.S.C. 
203(e),  as  follows: 

(1)  The  term  “employee”  means  any 
individual  employed  by  an  employer: 

(2)  In  the  case  of  an  individual 
employed  by  a  public  agency, 
“employee”  means — 

(i)  Any  individual  employed  by  the 
Government  of  the  United  States — 

(A)  As  a  civilian  in  the  military 
departments  (as  defined  in  section  102 
of  Title  5,  United  .States  Code), 

(B)  In  any  executive  agency  (as 
defined  in  section  105  of  Title  5,  United 
States  Code),  excluding  any  Federal 
officer  or  employee  covered  under 
subi;hapter  V  of  chapter  63  of  Title  5. 
United  States  Code. 

(C)  In  any  unit  of  the  legislative  or 
judicial  branch  of  the  Government 
which  has  positions  in  the  competitive 
service,  e.xcluding  any  employee  of  the 
United  States  House  of  Representatives 
or  the  United  States  Senate  who  is 
covered  by  the  Congressional 
Accountability  Act  of  1995, 

(D)  In  a  nonappropriated  fund 
instrumentality  under  the  jurisdiction  of 
the  Armed  Forces,  or 
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(ii)  Any  individual  employed  by  the 
United  States  Postal  Service  or  the 
Postal  Regulatory  Commission;  and 

(iii)  Any  individual  employed  by  a 
State,  political  subdivision  of  a  State,  or 
an  interstate  governmental  agency,  other 
than  such  an  individual — 

(A)  Who  is  not  subject  to  the  civil 
service  laws  of  the  State,  political 
subdivision,  or  agency  which  employs 
the  emplo}'ee:  and 

(B)  Who— 

(2)  Holds  a  public  elective  office  of 
that  State,  political  subdivision,  or 
agency,  , 

(2)  Is  selected  by  the  holder  of  such 
an  office  to  be  a  member  of  his  personal 
staff, 

(5)  Is  appointed  by  such  an 
officeholder  to  serve  on  a  policymaking 
level, 

[4)  Is  an  imipediate  adviser  to  such  an 
officeholder  with  respect  to  the 
constitutional  or  legal  powers  of  the 
office  of  such  officeholder,  or 

(5)  Is  an  employee  in  the  legislative 
branch  or  legislative  body  of  that  State, 
political  subdivision,  or  agency  and  is 
not  employed  by  the  legislative  library 
of  such  State,  political  subdivision,  or 
agency. 

Employee  employed  in  an 
instructional  capacity.  See  the 
definition  of  Teacher  in  this  section. 

Emp/oyer  means  any  person  engaged 
in  commerce  or  in  an  industry  or 
activity  affecting  commerce  who 
employs  50  or  more  employees  for  each 
working  day  during  each  of  20  or  more 
calendar  workweeks  in  the  current  or 
preceding  calendar  year,  and  includes — 

(1)  Any  person  who  acts,  directly  or 
indirectly,  in  the  interest  of  an  employer 
to  any  of  the  employees  of  such 
employer; 

(2)  Any  successor  in  intere.st  of  an 
employer;  and 

(3)  Any  public  agency. 

Employment  benefits  means  all 

benefits  provided  or  made, available  to 
employees  by  an  employer,  including 
group  life  insurance,  health  insurance, 
disability  insurance,  sick  leave,  annual 
leave,  educational  benefits,  and 
pensions,  regardless  of  whether  such 
benefits  are  provided  by  a  practice  or 
written  policy  of  an  employer  or 
through  an  “employee  benefit  plan”  as 
defined  in  section  3(3)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
29  U.S.C.  1002(3).  The  term  does  not 
include  non-employment  related 
obligations  paid  by  employees  through 
voluntary  deductions  such  as 
supplemental  insurance  coverage.  (See 
§  825.209(a).) 

ELSA  means  the  Fair  Labor  Standards 
Act  (29  U.S.C.  201  et  seq.). 

Group  health  plan  means  any  plan  of, 
or  contributed  to  by,  an  employer 


(including  a  self-insured  plan)  to 
provide  health  care  (directly  or 
otherwise)  to  the  employer’s  employees, 
former  employees,  or  the  families  of 
such  employees  or  former  employees. 
For  purposes  of  FMLA  the  term  “group 
health  plan”  shall  not  include  an 
insurance  program  providing  health 
coverage  under  which  employees 
purchase  individual  policies  from 
insurers  provided  that: 

(1)  No  contributions  are  made  by  the 
employer; 

(2)  Participation  in  the  program  is 
completely  voluntary  for  employees; 

(3)  The  sole  functions  of  the  employer 
with  respect  to  the  program  are,  wiihout 
endorsing  the  program,  to  permit  the 
insurer  to  publicize  the  program  to 
employees,  to  collect  premiums  through 
payroll  deductions  and  to  remit  them  to 
the  insurer; 

(4)  The  employer  receives  no 
consideration  in  the  form  of  cash  or 
otherwise  in  connection  with  the 
program,  other  than  reasonable 
compensation,  excluding  any  profit,  for 
administrative  services  actually 
rendered  in  connection  with  payroll 
deduction;  and, 

(5)  The  premium  charged  with  respect 
to  such  coverage  does  not  increase  in 
the  event  the  employment  relationship 
terminates. 

Health  care  provider  means; 

(1)  The  Act  defines  “health  care 
provider”  as: 

(1)  A  doctor  of  medicine  or  osteopathy 
who  is  authorized  to  practice  medicine 
or  surgery  (as  appropriate)  by  the  State 
in  which  the  doctor  practices;  or 

(ii)  Any  other  person  determined  by 
the  Secretary  to  be  capable  of  providing 
health  care  services. 

(2)  Others  “capable  of  providing 
health  care  services”  include  only: 

(i)  Podiatrists,  dentists,  clinical 
psychologists,  optometrists,  and 
chiropractors  (limited  to  treatment 
consisting  of  manual  manipulation  of 
the  spine  to  correct  a  subluxation  as 
demonstrated  by  X-ray  to  exist) 
authorized  to  practice  in  the  State  and 
performing  within  the  scope  of  their 
practice  as  defined  under  State  law; 

(ii)  Nurse  practitioners,  nurse- 
midwives,  clinical  social  workers  and 
physician  assi.stants  who  are  authorized 
to  practice  under  State  law  and  who  are 
performing  within  the  scope  of  their 
practice  as  defined  under  State  law; 

(iii)  Christian  Science  Practitioners 
listed  with  the  First  Church  of  Christ, 
Scientist  in  Boston,  Massachusetts. 
Where  an  employee  or  family  member  is 
receiving  treatment  from  a  Christian 
Science  practitioner,  an  employee  may 
not  object  to  any  requirement  from  an 
employer  that  the  employee  or  family 


member  submit  to  examination  (though 
not  treatment)  to  obtain  a  second  or 
third  certification  from  a  health  care 
provider  other  than  a  Christian  Science 
practitioner  except  as  otherwise 
provided  under  applicable  State  or  local 
law  or  collective  bargaining  agreement. 

(iv)  Any  health  care  provider  from 
whom  an  employer  or  the  employer’s 
group  health  plan’s  benefits  manager 
will  accept  certification  of  the  existence 
of  a  serious  health  condition  to 
substantiate  a  claim  for  benefits;  and 

(v)  A  health  care  provider  listed  above 
who  practices  in  a  country  other  than 
the  United  States,  who  is  authorized  to 
practice  in  accordance  with'the  law  of 
that  country,  and  who  is  performing 
within  the  scope  of  his  or  her  practice 
as  defined  under  such  law. 

(3)  The  phrase  “authorized  to  practice 
in  the  State”  as  used  in  this  section 
means  that  the  provider  must  be 
authorized  to  diagnose  and  treat 
physical  or  mental  health  conditions. 

incapable  of  self-care  means  that  the 
individual  requires  active  assistance  or 
supervision  to  provide  daily  self-care  in 
several  of  the  “activities  of  daily  living” 
(ADLs)  or  “instrumental  activities  of 
daily  living”  (lADLs).  Activities  of  daily 
living  include  adaptive  activities  such 
as  caring  appropriately  for  one's 
grooming  and  hygiene,  bathing,  dressing 
and  eating.  Instrumental  activities  of 
daily  living  include  cooking,  cleaning, 
shopping,  taking  public  transportation, 
paying  bills,  maintaining  a  residence, 
using  telephones  and  directories,  using 
a  post  office,  etc. 

Instructional  employee:  See  the 
definition  of  Teacher  in  this  section. 

Intermittent  leave  means  leave  taken 
in  separate  periods  of  time  due  to  a 
single  illness  or  injury,  rather  than  for 
one  continuous  period  of  time,  and  may 
include  leave  of  periods  from  an  hour  or 
more  to  several  weeks.  Examples  of 
intermittent  leave  would  include  leave 
taken  on  an  occasional  basis  for  medical 
appointnnaits,  or  leave  taken  several 
days  at  a  time  spread  over  a  period  of 
six  months,  such  as  for  chemotherapy. 

Mental  disability:  See  the  definition  of 
Physical  or  mental  disability  in  this 
section. 

Next  of  kin  of  a  covered 
ser\  icemember  means  the  nearest  blood 
relativ'e  other  than  the  cpvered 
servicemember's  spouse,  parent,  son.  or 
daughter,  in  the  following  order  of 
priority:  Blood  relatives  who  have  been 
granted  legal  custody  of  the  covered 
servicemember  by  court  decree  or 
statutory  provisions,  brothers  and 
sisters,  grandparents,  aunts  and  uncles, 
and  first  cousins,  unless  the  covered 
servicemember  has  specifically 
designated  in  writing  another  blood 
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relative  as  his  or  her  nearest  blood 
relative  for  purposes  of  military 
caregiver  leave  under  the  FMLA.  When 
no  such  designation  is  made,  and  there 
are  multiple  family  members  with  the 
same  level  of  relationship  to  the  covered 
servicemember,  all  such  family 
members  shall  be  considered  the 
covered  servicemember ’s  next  of  kin 
and  may  take  FMLA  leave  to  provide 
care  to  the  covered  servicemember, 
either  consecutively  or  simultaneously. 
When  such  designation  has  been  made, 
the  designated  individual  shall  be 
deemed  to  be  the  covered 
ser\icemember’s  onlv  next  of  kin.  See 
a/so  §  825.127(b)(3).  ’ 

Outpatient  status  means,  with  respect 
to  a  covered  servicemember,  the  status 
of  a  member  of  the  Armed  Forces 
assigned  to  either  a  military  medical 
treatment  facility  as  an  outpatient;  or  a 
unit  established  for  the  purpose  of 
providing  command  and  control  of 
members  of  the  Armed  Forces  receiving 
medical  care  as  outpatients.  See  also 
§  825.127(a)(2). 

Parent  means  a  biological,  adoptive, 
step  or  foster  father  or  mother,  or  any 
other  individual  who  stood  in  loco 
parentis  to  the  employee  when  the 
employee  was  a  son  or  daughter  as 
defined  below.  This  term  does  not 
include  parents  “in  law.” 

Parent  of  a  covered  servicemember 
means  a  covered  servicemember’s 
biological,  adoptive,  step  or  foster  father 
or  mother,  or  any  other  individual  who 
stood  in  loco  parentis  to  the  covered 
servicemember.  This  term  does  not 
include  parents  “in  law.”  See  also 
§  825.127(b)(2). 

Person  means  an  individual, 
partnership,  association,  corporation, 
business  trust,  legal  representative,  or 
any  organized  group  of  persons,  and 
includes  a  public  agency  for  purposes  of 
this  part. 

Physical  or  mental  disability  means  a 
physical  or  mental  impairment  that 
substantially  limits  one  or  more  of  the 
major  life  activities  of  an  individual. 
Regulations  at  29  CFR  part  1630,  issued 
by  the  Equal  Employment  Opportunity 
Commission  under  the  Americans  with 


Disabilities  Act  (ADA),  42  U.S.C.  12101 
et  sea.,  as  amended,  define  these  terms. 

Public  agency  means  the  government 
of  the  United  States;  the  government  of 
a  State  or  political  subdivision  thereof; 
any  agency  of  the  United  States 
(including  the  United  States  Postal 
Service  and  Postal  Regulatory 
Commission),  a  State,  or  a  political 
subdivision  of  a  State,  or  any  interstate 
governmental  agency.  Under  section 
101(5)(B)  of  the  Act,  a  public  agency  is 
considered  to  be  a  “person”  engaged  in 
commerce  or  in  an  industry  or  activity 
affecting  commerce  within  the  meaning 
of  the  Act. 

Reduced  leave  schedule  means  a 
leave  schedule  that  reduces  the  usual 
number  of  hours  per  workweek,  or 
hours  per  workday,  of  an  employee. 

Secretary  means  the  Secretary  of 
Labor  or  authorized  representative. 

Serious  health  condition  means  an 
illness,  injury,  impairment  or  physical 
or  mental  condition  that  involves 
inpatient  care  as  defined  in  §  825.114  or 
continuing  treatment  by  a  health  care 
provider  as  defined  in  §  825.115. 
Conditions  for  which  cosmetic 
treatments  are  administered  (such  as 
most  treatments  for  acne  or  plastic 
surgery)  are  not  “serious  health 
conditions”  unless  inpatient  hospital 
care  is  required  or  unless  complications 
develop.  Restorative  dental  or  plastic 
surgery  after  an  injury  or  removal  of 
cancerous  growths  are  serious  health 
conditions  provided  all  the  other 
conditions  of  this  regulation  are  met. 
Mental  illness  or  allergies  may  be 
serious  health  conditions,  but  only  if  all 
the  conditions  of  §  825.113  are  met. 

Serious  injury  or  illness  means  an 
injury  or  illness  incurred  by  a  covered 
servicemember  in  the  line  of  duty  on 
active  duty  that  may  render  the 
servicemember  medically  unfit  to 
perform  the  duties  of  the  member’s 
office,  grade,  rank,  or  rating.  See  also 
§  825.127(a)(1). 

Son  or  daughter  means  a  biological, 
adopted,  or  foster  child,  a  stepchild,  a 
legal  ward,  or  a  child  of  a  person 
.standing  in  loco  parentis,  who  is  either 
under  age  18,  or  age  18  or  older  and 
“incapable  of  self-care  because  of  a 


mental  or  physical  disability”  at  the 
time  that  FMLA  leave  is  to  commence. 

Son  or  daughter  of  a  covered 
servicemember  means  a  covered 
servicemember’s  biological,  adopted,  or 
foster  child,  stepchild,  legal  ward,  or  a 
child  for  whom  the  covered 
servicemember  stood  in  loco  parentis, 
and  who  is  of  any  age.  See  also 
§  825.127(b)(1). 

Son  or  daughter  on  active  duty  or  call 
to  active  duty  status  means  the 
employee’s  biological,  adopted,  or  foster 
child,  stepchild,  legal  ward,  or  a  child 
for  whom  the  employee  stood  in  loco 
parentis,  who  is  on  active  duty  or  call 
to  active  duty  status,  and  who  is  of  any 
age.  See  also  §  825.126(b)(1). 

Spouse  means  a  husband  or  wife  as 
defined  or  recognized  under  State  law 
for  purposes  of  marriage  in  the  State 
where  the  employee  resides,  including 
common  law  marriage  in  States  where  it 
is  recognized. 

State  means  any  State  of  the  United 
States  or  the  District  of  Columbia  or  any 
Territory  or  possession  of  the  United 
States. 

Teacher  (or  employee  employed  in  an 
instructional  capacity,  or  instructional 
employee)  means  an  employee 
employed  principally  in  an 
instructional  capacity  by  an  educational 
agency  or  school  whose  principal 
function  is  to  teach  and  instruct 
students  in  a  class,  a  small  group,  or  an 
individual  setting,  and  includes  athletic 
coaches,  driving  instructors,  and  special 
education  assistants  such  as  signers  for 
the  hearing  impaired.  The  term  does  not 
include  teacher  assistants  or  aides  who 
do  not  have  as  their  principal  function 
actual  teaching  or  instructing,  nor 
auxiliary  personnel  such  as  counselors, 
psychologists,  curriculum  specialists, 
cafeteria  workers,  maintenance  workers, 
bus  drivers,  or  other  primarily 
noninstructional  employees. 
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Appendix  B 

Certification  of  Health  Care  Provider  for 
Employee’s  Serious  Health  Condition 
(Family  and  Medical  Leave  Act) 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Wage  and  Hour  Division 


3MHD 

U.S.  ^9^9^  Mid  Hour  DivMOfi 


0MB  Control  Number  1215-0181 
_ Emiits:  XX/XX/XXX 


INSTRUCTIONS  to  the  EMPLOYER:  The  Family  and  Medical  Leave  Act  (FMLA)  provides  that  an  employer 
may  require  an  employee  seeking  FMLA  protections  because  of  a  need  for  leave  due  to  a  serious  health  condition  to 
submit  a  medical  certification  issued  by  the  employee’s  health  care  provider.  Please  complete  Section  I  before  giving 
this  form  to  your  employee.  Your  response  is  volimtary.  While  you  are  not  required  to  use  this  form,  you  may  not  ask 
the  employee  to  provide  more  information  than  allowed  under  the  FMLA  regulations,  29  C.F.R.  §§  825.306-825.308. 
Employers  must  generally  maintain  records  and  documents  relating  to  medical  certifications,  recertifications,  or 
medical  histories  of  employees  created  for  FMLA  purposes  as  confidential  medical  records  in  separate  files/records 
from  the  usual  personnel  files  and  in  accordance  with  29  C.F.R.  §  1630.14(c)(1),  if  the  Americans  with  Disabilities 
Act  applies. 


Employer  name  and  contact: 


Employee’s  job  title: 


Regular  work  schedule: 


Employee’s  essential  job  functions: 


Check  if  job  description  is  attached: 


INSTRUCTIONS  to  the  EMPLOYEE:  Please  complete  Section  II  before  giving  this  form  to  your  medical 
provider.  The  FMLA  permits  an  employer  to  require  that  you  submit  a  timely,  complete,  and  sufficient  medical 
certification  to  support  a  request  for  FMLA  leave  due  to  your  own  serious  health  condition.  If  requested  by  your 
employer,  your  response  is  required  to  obtain  or  retain  the  benefit  of  FMLA  protections.  29  U.S.C.  §§  2613, 
2614(c)(3).  Failure  to  provide  a  complete  and  sufficient  medical  certification  may  result  in  a  denial  of  your  FMLA 
request.  20  C.F.R.  §  825.3 13.  Your  employer  must  give  you  at  least  15  calendar  days  to  return  this  form.  29  C.F.R. 
§  825.305(b). 


Your  name: _ 

First 


Middle 


Last 


by  the  HEALTli  ^ARl?! 


INSTRUCTIONS  to  the  HEALTH  C.4RE  PROVIDER:  Your  patient  has  requested  leave  under  the  FMLA. 
Answer,  fully  and  completely,  all  applicable  parts.  Several  questions  seek  a  response  as  to  the  frequency  or 
duration  of  a  condition,  treatment,  etc.  Your  answer  should  be  your  best  estimate  based  upon  your  medical 
knowledge,  experience,  and  examination  of  the  patient.  Be  as  specific  as  you  can;  terms  such  as  “lifetime,” 
“unknown,”  or  “indeterminate”  may  not  be  sufficient  to  determine  FMLA  coverage.  Limit  your  responses  to  the 
condition  for  which  the  employee  is  seeking  leave.  Please  be  sure  to  sign  the  form  on  the  last  page. 


Provider’s  name  and  business  address: 


Type  of  practice  /  Medical  specialty: _ 

Telephone:  (  ) _ _ _  Fax:( _ X 
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1 .  Approximate  date  condition  commenced: _ 

Probable  duration  of  condition: _ 

Mark  beloH  as  applicable: 

Was  the  patient  admitted  for  an  overnight  stay  in  a  hospital,  hospice,  or  residential  medical  care  facility? 
_ No  _ ^Yes.  If  so,  dates  of  admission: 


Date(s)  you  treated  the  patient  for  condition: 


Will  the  patient  need  to  have  treatment  visits  at  least  twice  per  year  due  to  the  condition? _ No  _ Yes. 

Was  medication,  other  than  over-the-counter  medication,  prescribed?  No  _ ^Yes. 

Was  the  patient  referred  to  other  health  care  provider(s)  for  evaluation  or  treatment  (e.g..  physical  therapist)? 
_ No  _ ^Yes.  If  so,  state  the  nature  of  such  treatments  and  expected  duration  of  treatment: 


2.  Is  the  medical  condition  pregnancy? _ No  _ ^Yes.  If  so,  expected  delivery  date: _ 

3.  Use  the  information  provided  by  the  employer  in  Section  I  to  answer  this  question.  If  the  employer  fails  to 
proNide  a  list  of  the  employee’s  essential  functions  or  a  job  description,  answer  these  questions  based  upon 
the  employee’s  own  description  of  his/her  job  functions. 

Is  the  employee  unable  to  perform  any  of  his/her  job  functions  due  to  the  condition:  _ No _ Yes. 

If  so,  identify  the  job  functions  the  employee  is  unable  to  perform: 


4.  Describe  other  relevant  medical  facts,  if  any,  related  to  the  condition  for  which  the  enqiloyee  seeks  leave 
(such  medical  facts  may  include  symptoms,  diagnosis,  or  any  regimen  of  continuing  treatment  such  as  the  use 
of  specialized  equipment): 
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5.  Will  the  employee  be  incapacitated  for  a  single  continuous  period  of  time  due  to  his/her  medical  condition, 

including  any  time  for  treatment  and  recovery? _ No  _ Yes. 

If  so,  estimate  the  beginning  and  ending  dates  for  the  period  of  incapacity: _ 

6.  Will  the  employee  need  to  attend  follow-up  treatment  appointments  or  work  part-time  or  on  a  reduced 

schedule  because  of  the  employee’s  medical  condition? _ No  _ ^Yes. 

If  so,  are  the  treatments  or  the  reduced  number  of  hours  of  work  medically  necessary? 

_ ^No  _ ^Yes. 

Estimate  treatment  schedule,  if  any,  including  the  dates  of  any  scheduled  appointments  and  the  time 
required  for  each  appointment,  including  any  recovery  period: 


Estimate  the  part-time  or  reduced  work  schedule  the  employee  needs,  if  any: 

_ hour(s)  per  day; _ days  per  week  from _ through _ 

7.  Will  the  condition  cause  episodic  flare-ups  periodically  preventing  the  employee  from  performing  his/her  job 
functions? _ ^No _ ^Yes. 

Is  it  medically  necessary  for  the  employee  to  be  absent  from  work  during  the  flare-ups? _ 

No _ Yes.  If  so,  explain: 


Based  upon  the  patient’s  medical  history  and  your  knowledge  of  the  medical  condition,  estimate  the 
frequency  of  flare-ups  and  the  duration  of  related  incapacity  tha^  the  patient  may  have  over  the  next  6 
months  (e.e..  1  episode  every  3  months  lasting  1-2  days): 


Frequency: _ times  per _ week(s) _ month(s) 


Duration: _ hours  cr _ day(s)  per  episode 
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1 .  Approximate  date  condition  commenced: _ 

Probable  duration  of  condition: _ 

Mark  below  as  applicable: 

Was  the  patient  admitted  for  an  overnight  stay  in  a  hospital,  hospice,  or  residential  medical  care  facility? 
_ ^No  _ Yes.  If  so,  dates  of  admission: 


Date(s)  you  treated  the  patient  for  condition: 


Will  the  patient  need  to  have  treatment  visits  at  least  twice  per  year  due  to  the  condition?  _ ^No  _ Yes. 

Was  medication,  other  than  over-the-counter  medication,  prescribed?  _ ^No  _ ^V'es. 

Was  the  patient  referred  to  other  health  care  provider(s)  for  evaluation  or  treatment  (e.g..  physical  therapist)? 
_ ^No  _ Yes.  If  so.  state  the  nature  of  such  treatments  and  expected  duration  of  treatment: 


2.  Is  the  medical  condition  pregnancy? _ No  _ Yes.  If  so.  expected  delivery  date: _ _ _ _ _ 

3.  Use  the  infoimation  provided  by  the  employer  in  Section  I  to  answer  this  question.  If  the  employer  fails  to 
provide  a  list  of  the  employee's  essential  functions  or  a  job  description,  answer  these  questions  based  upon 
the  employee's  own  description  of  his/her  job  functions. 

Is  the  employee  unable  to  perfonn  any  of  his/her  job  functions  due  to  the  condition:  _ No _ Yes. 

If  so,  identify  the  job  functions  the  employee  is  unable  to  perform: 


Describe  other  relevant  medical  facts,  if  any,  related  to  the  condition  for  which  the  employee  seeks  leave 
(such  medical  facts  may  include  symptoms,  diagnosis,  or  any  regimen  of  continuing  treatment  such  as  the  use 
of  specialized  equipment): 
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5.  Will  the  employee  be  incapacitated  for  a  single  continuous  period  of  time  due  to  his/her  medical  condition, 

including  any  time  for  treatment  and  recovery? _ ^No  _ ^Yes. 

If  so,  estimate  the  beginning  and  ending  dates  for  the  period  of  incapacity; _ 

6.  Will  the  employee  need  to  attend  follow-up  treatment  appointments  or  work  part-time  or  on  a  reduced 

schedule  because  of  the  employee's  medical  condition? _ ^No  _ Yes. 

If  so,  are  the  treatments  or  the  reduced  number  of  hours  of  work  medically  necessary? 

_ ^No  _ Yes. 

Estimate  treatment  schedule,  if  any,  including  the  dates  of  any  scheduled  appointments  and  the  time 
required  for  each  appointment,  including  any  recovery  period: 


Estimate  the  part-time  or  reduced  work  schedule  the  employee  needs,  if  any: 

_ hour(s)  per  Hay; _ days  per  week  from _ through _ 

7.  Will  the  condition  cause  episodic  flare-ups  periodically  preventing  the  employee  from  performing  his/lier  job 
functions?  _ ^No _ ^\'es. 

Is  it  medically  necessary  for  the  employee  to  be  absent  from  work  during  the  flare-ups? _ 

No _ Yes.  If  so,  explain: 


Based  upon  the  patient’s  medical  history  and  your  knowledge  of  the  medical  condition,  estimate  the 
frequency  of  flare-ups  and  the  duration  of  related  incapacity  that  the  patient  may  have  over  the  next  6 
months  (e.u..  1  episode  e\  er>'  3  months  lasting  1  -2  days): 


Frequency; _ times  per _ week(s) _ monthfs) 

Duration; _ hours  or _ day(s)  per  episode 

ADDiriONAL  INFORMATION:  mENTIFY  QUESTION  NUMBER  WITH  YOUR  ADDITIONAL 
ANSWER. 
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Signature  of  Health  Care  Provider  Date 


PAPERWORK  REDUCTION  ACT  NOTICE  AND  PUBLIC  BURDEN  STATEMENT 
If  submined,  it  is  mandatory  for  employers  to  retain  a  copy  of  this  disclosure  in  their  records  for  three  years.  29  U.S.C.  §  2616;  29 
C.F.R.  §  825.500.  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  0MB 
control  number.  The  Department  of  Labor  estimates  that  it  will  take  an  average  of  20  minutes  for  respondents  to  complete  this 
collection  of  information,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining 
the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  If  you  have  any  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection  information,  including  suggestions  for  reducing  this  burden,  send  them  to  the 
Administrator,  Wage  and  Hour  Division,  U.S.  Department  of  Labor,  Room  S-3502, 200  Constitution  Ave.,  NW,  Washington,  DC 
20210.  DO  NOT  SEND  COMPLETED  FORM  TO  THE  DEPARTMENT  OF  LABOR;  RETURN  TO  THE  PATIENT. 
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Appendix  B 

Certification  of  Health  Care  Provider  for 
Family  Member’s  Serious  Health  Condition 
(Family  and  Medical  Leave  Act) 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Wage  and  Hour  Division 

U.S  Wict  and  Hour  DMiion 


OMB  Control  Number  1215-0181 


Expire?:  X?VXX/m 


INSTRUCTIONS  to  the  EMPLOYER:  The  Family  and  Medical  Leave  Act  (FMLA)  provides  that  an  employer 
may  require  an  employee  seeking  FMLA  protections  because  of  a  need  for  leave  to  care  for  a  covered  family 
member  with  a  serious  health  condition  to  submit  a  medical  certification  issued  by  the  health  care  provider  of  the 
covered  family  member.  Please  complete  Section  I  before  giving  this  form  to  your  employee.  Your  response  is 
voluntary.  While  you  are  not  required  to  use  this  form,  you  may  not  ask  the  en^loyee  to  provide  more  information 
than  allowed  under  the  FMLA  regulations,  29  C.F.R.  §§  825.306-825.308.  Employers  must  generally  maintain 
records  and  documents  relating  to  medical  certifications,  recertifications,  or  medical  histories  of  employees’  family 
members,  created  for  FMLA  purposes  as  confidential  medical  records  in  separate  files/records  from  the  usual 
personnel  files  and  in  accordance  with  29  C.F.R.  §  1630.14(c)(1),  if  the  Americans  with  Disabilities  Act  applies. 


Employer  name  and  contact: 


INSTRUCTIONS  to  the  EMPLOYEE:  Please  complete  Section  11  before  giving  this  form  to  your  family 
member  or  his/her  medical  provider.  The  FMLA  permits  an  employer  to  require  that  you  submit  a  timely, 
complete,  and  sufficient  medical  certification  to  support  a  request  for  FMLA  leave  to  care  for  a  covered  family 
member  with  a  serious  health  condition.  If  requested  by  your  employer,  your  response  is  required  to  obtain  or 
retain  the  benefit  of  FMLA  protections.  29  U.S.C.  §§  261 3, 2614(c)(3).  Failure  to  provide  a  complete  and 
sufficient  medical  certification  may  result  in  a  denial  of  your  FMLA  request.  29  C.F.R.  §  825.313.  Your  employer 
must  give  you  at  least  15  calendar  days  to  return  this  form  to  your  employer.  29  C.F.R.  §  825.305. 


Your  name: 


First  Middle  Last 

Name  of  family  member  for  whom  you  will  provide  care: _ _ _ 

,  First  Middle 

Relationship  of  family  member  to  you: _ 

If  family  member  is  your  son  or  daughter,  date  of  birth: _ 

Describe  care  you  will  provide  to  your  family  member  and  estimate  leave  needed  to  provide  care: 


Last 


Employee  Signature  Date 
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INSTRUCTIONS  to  the  HEALTH  CARE  PROVIDER:  The  employee  listed  above  has  requested  leave  under 
the  FMLA  to  care  for  your  patient.  Answer,  fully  and  completely,  all  applicable  parts  below.  Several  questions 
seek  a  response  as  to  the  frequency  or  duration  of  a  condition,  treatment,  etc.  Your  answer  should  be  your  best 
estimate  based  upon  your  medical  knowledge,  experience,  and  examination  of  the  patient.  Be  as  specific  as  you 
can;  terms  such  as  “lifetime,”  “unknown,”  or  “indeterminate”  may  not  be  sufficient  to  determine  FMLA  coverage. 
Limit  your  responses  to  the  condition  for  which  the  patient  needs  leave.  Page  3  provides  space  for  additional 
information,  should  you  need  it.  Please  be  sure  to  sign  the  form  on  the  last  page. 

Provider’s  name  and  business  address: _ 


Type  of  practice  /  Medical  specialty: 
Telephone:  [ _ ) _ 


,  Fax:j[_ 


1 .  Approximate  date  condition  commenced: 
Probable  duration  of  condition: _ 


Was  the  patient  admitted  for  an  overnight  stay  in  a  hospital,  hospice,  or  residential  medical  care  facility? 
_ ^No  _ Yes.  If  so,  dates  of  admission: _ 


Date(s)  you  treats  the  patient  for  condition: 


Was  medication,  other  than  over-the-coxmter  medication,  prescribed? _ No  _ ^Yes. 

Will  the  patient  need  to  have  treatment  visits  at  least  twice  per  year  due  to  the  condition? _ No 


Yes 


Was  the  patient  referred  to  other  health  care  provider(s)  for  evaluation  or  treatment  (e.g..  physical  therapist)? 
_ No  _ Yes.  If  so,  state  the  nature  of  such  treatments  and  expected  duration  of  treatment: 


2.  Is  the  medical  condition  pregnancy?  •  No  _ ^Yes.  If  so,  expected  delivery  date: 


3.  Describe  other  relevant  medical  facts,  if  any,  related  to  the  condition  for  which  the  patient  needs  care  (such 
medical  facts  may  include  symptoms,  diagnosis,  or  any  regimen  of  continuing  treatment  such  as  the  use  of 
specialized  equipment): 
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5.  Will  the  patient  require  follow-up  treatments,  including  any  time  for  recovery? _ No  _ Yes. 

Estimate  treatment  schedule,  if  any,  including  the  dates  of  any  scheduled  appointments  and  the  time  required  for 
each  appointment,  including  any  recover  period: 


Explain  the  care  needed  by  the  patient,  and  why  such  care  is  medically  necessary: 


6.  Will  the  patient  require  care  on  an  intermittent  or  reduced  schedule  basis,  including  any  time  for  recovery? _ 

No _ Yes. 


Estimate  the  hours  the  patient  needs  care  on  an  intermittent  basis,  if  any: 

_ houifs)  per  day; _ days  per  week  from _ through 

Explain  the  care  needed  by  the  patient,  and  why  such  care  is  medically  necessary:  _ 
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SEXTICN^  ni:  For  Completion  by  the  HEALTH  CARE  PROVIDER 

INSTRUCTIONS  to  the  HEALTH  CARE  PROVIDER:  The  employee  listed  above  has  requested  leave  under 
the  FMLA  to  care  for  your  patient.  Answer,  fully  and  completely,  all  applicable  parts  below.  Several  questions 
seek  a  response  as  to  the  frequency  or  duration  of  a  condition,  treatment,  etc.  Your  answer  should  be  your  best 
estimate  based  upon  your  medical  knowledge,  experience,  and  examination  of  the  patient.  Be  as  specific  as  you 
can:  terms  such  as  “lifetime, "  “unknown,”  or  “indeterminate”  may  not  be  sufficient  to  detennine  FMLA  coverage. 
Limit  your  responses  to  the  condition  for  wliich  the  patient  needs  lea\  e.  Page  3  pro\'ides  space  for  additional 
information,  should  you  need  it.  Please  be  sure  to  sign  the  form  on  the  last  page. 

Provider's  name  and  business  address: _ 

Type  of  practice  Medical  specialty:  _ 

Telephone:  { _ ) _ Fax:{ _ ) _ 

PART  A:  MEDICAL  FACTS 

1.  Approximate  date  condition  commenced: _ 

Probable  duration  of  condition: _ 

Was  the  patient  admitted  for  an  overnight  stay  in  a  hospital,  hospice,  or  residential  medical  care  facility? 

_ ^No  _ Yes.  If  so,  dates  of  admission: _ 

Datefs)  you  treated  the  patient  for  condition: _ 

Was  medication,  other  than  over-the-counter  medication,  prescribed? _ ^No  _ ^\^es. 

Will  the  patient  need  to  have  treatment  visits  at  least  twice  per  year  due  to  the  condition? _ ^No  _ Yes 

Was  the  patient  referred  to  other  health  care  provider(s)  for  evaluation  or  treatment  (e.g..  physical  therapist)? 
_  No  _ ^Yes.  If  so,  state  the  nature  of  such  treatments  and  expected  duration  of  treatment: 


2.  Is  the  medical  condition  pregnancy?  _ ^No  _ Yes.  If  so,  expected  delivery  date: _ 

3.  Describe  other  relevant  medical  facts,  if  any,  related  to  the  condition  for  which  the  patient  needs  care  (such 
medical  facts  may  include  symptoms,  diagnosis,  or  any  regimen  of  continuing  treatment  such  as  the  use  of 
specialized  equipment): 
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4.  Will  the  patient  be  incapacitated  for  a  single  continuous  period  of  time,  including  any  time  for  treatment  and 
recovery? _ ^No  _ ^Yes. 

Estimate  the  beginning  and  ending  dates  for  the  period  of  incapacity: _ 

During  this  time,  will  the  patient  need  care? _ No _ Yes. 

Explain  the  care  needed  by  the  patient  and  why  such  care  is  medically  necessary: _ 


5.  Will  the  patient  require  follow-up  treatments,  including  any  time  for  recovery? _ ^No  _ ^V'es. 

Estimate  treatment  schedule,  if  any,  including  the  dates  of  any  scheduled  appointments  and  the  time  required  for 
each  appointment,  including  any  recovery'  period: 

Explain  the  care  needed  by  the  patient,  and  why  such  care  is  medically  necessary:  _ 


6.  Will  the  patient  require  care  on  an  intermittent  or  reduced  schedule  basis,  including  any  time  for  recovery'? 
No  _ Yes. 

Estimate  the  hours  the  patient  needs  care  on  an  intermittent  basis,  if  any: 

_ hour(s)  per  day; _ days  per  week  from _ through _ 

Explain  the  care  needed  by  the  patient,  and  why  such  care  is  medically  necessary:  _ 
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7.  Will  the  condition  cause  episodic  flare-ups  periodically  preventing  the  patient  from  participating  in  normal  daily 
activities? _ ^No _ Yes. 

Based  upon  the  patient’s  medical  history  and  your  knowledge  of  the  medical  condition,  estimate  the  frequency  of 
flare-ups  and  the  duration  of  related  incapacity  that  the  patient  may  have  over  the  next  6  months  (e.g..  1  episode 
every  3  months  lasting  1-2  days): 

Frequency; _ times  per _ week(s) _ month(s) 

Duration: _ hours  or _ day(s)  per  episode 

Does  the  patient  need  care  during  these  flare-ups? _ No _ Yes. 

Explain  the  care  needed  by  the  patient,  and  why  such  care  is  medically  necessary:  _ 


III  I  II lull  II  f—  llilMMi  'I'l 


lADDITIONAI^ 


Signature  of  Health  Care  Provider  Date 

PUBLIC  BURDEN  STATEMENT 

If  submitted,  it  is  mandatory  for  employers  to  retain  a  copy  of  this  disclosure  in  their  records  for  three  years.  29  U.S.C.  §  2616; 
29  C.F.R.  §  825.500.  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  OMB 
control  number.  The  Department  of  Labor  estimates  that  it  will  take  an  average  of  20  minutes  for  respondents  to  complete  this 
collection  of  information,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing  the  collection  of  information.  If  you  have  any  comments  regarding  this  burden  estimate 
or  any  other  aspect  of  this  collection  information,  including  suggestions  for  reducing  this  burden,  send  them  to  the  Administrator, 
'Wage  and  Hour  Division,  U.S.  Department  of  Labor,  Room  S-3502,  200  Constitution  Ave.,  NW,  Washington,  DC  20210. 

DO  NOT  SEND  COMPLETED  FORM  TO  THE  DEPARTMENT  OF  LABOR;  RETURN  TO  THE  PATIENT. 
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Appendix  C  to  Part  825-Notice  to  Employees  Of  Rights  Under  FMLA  (WH  Publication  1420) 

EMPLOYEE  RIGHTS  AND  RESPONSIBILITIES 
- _ UNDER  THE  FAMILY  AND  MEDICAL  LEAVE  ACT _ 


Basic  Leave  Entitlement 

FMLA  requires  covered  employers  to  provide  up  to  12  weeks  of  unpaid,  job- 
protected  leave  to  eligible  employees  for  the  following  reasons: 

•  For  incapacity  due  to  pregnancy,  prenatal  medical  care  or  child  birth; 

•  To  care  for  the  employee’s  child  after  birth,  or  placement  for  adoption 
or  foster  care; 

•  To  care  for  the  employee’s  spouse,  son  or  daughter,  or  parent,  who  has 
a  serious  health  condition;  or 

•  For  a  serious  health  condition  that  makes  the  employee  unable  to 
perform  the  employee’s  job. 

Military  Family  Leave  Entitlements 

Eligible  employees  with  a  spouse,  son,  daughter,  or  parent  on  active  duty  or 
call  to  active  duty  status  in  the  National  Guard  or  Reserves  in  support  of  a 
contingency  operation  may  use  their  12-week  leave  entitlement  to  address 
certain  qualifying  exigencies.  Qualifying  exigencies  may  include  attending 
certain  military  events,  arranging  for  alternative  childcare,  addressing  certain 
financial  and  legal  arrangernems,  attending  certain  counseling  sessions,  and 
attending  post-deployment  reintegration  briefings. 

FMLA  also  includes  a  qiecial  leave  entitlement  that  permits  eligible 
employees  to  take  up  to  26  weeks  of  leave  to  care  for  a  covered 
servicemember  during  a  single  1 2-month  period.  A  covered  servicemember 
is  a  current  member  of  the  Armed  Forces,  including  a  member  of  the 
National  Guard  or  Reserves,  who  has  a  serious  injury  or  illness  incurred  in 
the  line  of  duty  on  active  duty  that  may  render  the  servicemember  medically 
unfit  to  perform  his  or  her  duties  for  which  the  servicemember  is  undergoing 
medical  treatment,  recuperation,  or  therapy;  or  is  in  outpatient  status;  or  is  on 
the  temporary  disability  retired  list 

Benefits  and  Protections 

During  FMLA  leave,  the  employer  must  maintain  the  employee’s  health 
coverage  under  any  “group  health  plan’’  on  the  same  terms  as  if  the  employee 
had  continued  to  work.  Upon  return  from  FMLA  leave,  most  employees 
must  be  restored  to  their  original  or  equivalent  positions  with  equivalent  pay, 
benefits,  and  other  employment  terms. 

Use  of  FMLA  leave  cannot  result  in  the  loss  of  any  employment  benefit  that 
accrued  prior  to  the  start  of  an  employee’s  leave. 

Eligibility  Requirements 

Employees  are  eligible  if  they  have  worked  for  a  covered  employer  for  at 
least  one  year,  for  1,250  hours  over  the  previous  12  months,  and  if  at  least  SO 
employees  are  employed  by  the  employer  within  75  miles. 

Definition  of  Serious  Health  Condition 
A  serious  health  condition  is  an  illness,  injury,  impairment,  or  physical  or 
mental  condition  that  involves  either  an  overnight  stay  in  a  medical  care 
facility,  or  continuing  treatment  by  a  health  care  provider  for  r  ndition  that 
either  prevents  the  employee  from  performing  the  functions  o  '  le 
employee’s  job,  or  prevents  the  qualified  family  member  from  participating 
in  school  or  other  daily  activities. 

Subject  to  certain  conditions,  the  continuing  treatment  requirement  may  be 
met  by  a  period  of  incapacity  of  more  than  3  consecutive  calendar  days 
combined  with  at  least  two  visits  to  a  health  care  provider  or  one  visit  and  a 
regimen  of  continuing  treatment,  or  incapacity  due  to  pregnancy,  or 
incapacity  due  to  a  chronic  condition.  Other  conditions  may  meet  the 
definition  of  continuing  treatment. 


Use  of  Leave 

An  employee  does  not  need  to  use  this  leave  entitlement  in  one  block.  Leave 
can  be  taken  intermittently  or  on  a  reduced  leave  schedule  when  medically 
necessary.  Employees  must  make  reasonable  efforts  to  schedule  leave  for 
planned  medical  treatment  so  as  not  to  unduly  disrupt  the  employer’s 
operations.  Leave  due  to  qualifying  exigencies  may  also  be  taken  on  an 
intermittent  basis. 

Substitution  of  Paid  Leave  for  Unpaid  Leave 
Enqiloyees  may  choose  or  employers  may  require  use  of  accrued  paid  leave 
while  taking  FMLA  leave.  In  order  to  use  paid  leave  for  FMLA  leave, 
employees  must  comply  with  the  employer’s  normal  paid  leave  policies. 

Employee  Responsibilities 

Employees  must  provide  30  days  advance  notice  of  the  need  to  take  FMLA 
leave  when  the  need  is  foreseeable.  When  30  days  notice  is  not  possible,  the 
employee  must  provide  notice  as  soon  as  practicable  and  generally  must 
comply  with  an  employer’s  normal  call-in  procedures. 

Employees  must  provide  sufficient  information  for  the  employer  to 
determine  if  the  leave  may  qualify  for  FMLA  protection  and  the  anticipated 
timing  and  duration  of  the  leave.  Sufficient  information  may  include  that  the 
employee  is  unable  to  perform  job  functions,  the  family  member  is  unable  to 
perform  daily  activities,  the  need  for  hospitalization  or  continuing  treatment 
by  a  health  care  provider,  or  circumstances  supporting  the  need  for  military 
family  leave.  Employees  also  must  inform  the  employer  if  the  requested 
leave  is  for  a  reason  for  which  FMLA  leave  was  previously  taken  or  certified. 
Employees  also  may  be  required  to  provide  a  certification  and  periodic 
recertification  supporting  the  need  for  leave. 

Employer  Responsibilities 

Covered  employers  must  inform  employees  requesting  leave  whether  they 
are  eligible  under  FMLA.  If  they  are,  the  notice  must  specify  any  additional 
information  required  as  well  as  the  employees’  rights  and  responsibilities.  If 
they  are  not  eligible,  the  employer  must  provide  a  reason  for  the  ineligibility. 

Covered  employers  must  inform  employees  if  leave  will  be  designated  as 
FMLA-protected  and  the  amount  of  leave  counted  against  the  employee’s 
leave  entitlement  If  the  employer  determines  that  the  leave  is  not  FMLA- 
'  protected,  the  employer  must  notify  the  employee. 

Unlawful  Acts  by  Employers 

FMLA  makes  it  unlawful  for  any  employer  to; 

•  Interfere  with,  restrain,  or  deny  the  exercise  of  any  right  provided  under 
FMLA; 

•  Discharge  or  discriminate  against  any  person  for  opposing  any  practice 
made  unlawful  by  FMLA  or  for  involvement  in  any  proceeding  under 
or  relating  to  FMLA. 

Enforcement 

An  employee  may  file  a  complaint  with  the  U.S.  Department  of  Labor  or 
may  bring  a  private  lawsuit  against  an  employer. 

FMLA  does  not  affect  any  Federal  or  State  law  prohibiting  discrimination,  or 
supersede  any  State  or  lo^  law  or  collective  bargaining  agreement  which 
provides  greater  family  or  medical  leave  rights. 

FMLA  section  109  (29  U.S.C.  §  2619)  requires  FMLA  covered 
employers  to  post  the  text  of  this  notice.  Regulations  29 
C.F.R.  §  825300(a)  may  require  additional  disclosures. 


For  additional  information: 

1 -866-4US-W  AGE  ( 1  -866-487-9243)  TTY:  1  -877-889-5627 

MAYW.WAGEHOUR.DOL.GOV 
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Appendix  D  to  Part  825 — Notice  of 
Eligibility  and  Rights  &  Responsibilities 
(Form  WH-381) 


Appendix  D 

Notice  of  Eligibility  and  Rights  & 
Responsibilities 

(Family  and  Medical  Leave  Act) 


U.S.  Department  of  Labor  « 

Employment  ^ndards  Administration 
Wage  and  Hour  Division 

U.S.  and  Hour  Division 

OMB  Control  Number  1215-0181 


Expires:  XX/XX/XXX 

In  general,  to  be  eligible  an  employee  must  have  worked  for  an  employer  for  at  least  12  months,  have  worked  at  least  1,250  hours  in  the  12 
months  preceding  the  leave,  and  work  at  a  site  with  at  least  50  employees  within  75  miles.  While  use  of  this  form  by  employers  is  optional,  a 
fully  completed  Form  WH-381  provides  employees  with  the  information  required  by  29  C.F.R.  §  825.300(b),  which  must  be  provided  within 
five  business  days  of  the  employee  notifying  the  employer  of  the  need  for  FMLA  leave.  Part  B  provides  employees  with  information 
regarding  their  rights  and  responsibilities  for  taking  FMLA  leave,  as  required  by  29  C.F.R.  §  825.300(b),  (c). 


fPart  A  -  NOTICE  OF  ELIGIBILITY! 

TO:  _ 

Employee 


FROM;  _ 

Employer  Representative 


DATE:  _ 

On _ ,  you  informed  us  that  you  needed  leave  begirming  on _ for: 

_  The  birth  of  a  child,  or  placement  of  a  child  with  you  for  adoption  or  foster  care; 

_  Your  own  serious  health  condition; 

_  Because  you  are  needed  to  care  for  your _  spouse;  chil± _ parent  due  to  his/her  serious  health  condition. 

_  Because  of  a  qualifying  exigency  arising  out  of  the  fact  that  your _  spouse; _ ^son  or  daughter; _ parent  is  on  active 

duty  or  call  to  active  duty  status  in  support  of  a  contingency  operation  as  a  member  of  the  National  Guard  or  Reserves. 

_  Because  you  are  the _  spouse:  son  or  daughter: _ parent;. _ next  of  kin  of  a  covered  servicemember  with  a 

serious  injury  or  illness. 

This  Notice  is  to  inform  you  that  you: 

_  Are  eligible  for  FMLA  leave  (See  Part  B  below  for  Rights  and  Res{)onsibilities) 

_  Are  not  eligible  for  FMLA  leave,  because  (only  one  reason  need  be  checked,  although  you  may  not  be  eligible  for  other  reasons); 

_  You  have  not  met  the  FMLA’s  12-month  length  of  service  requirement.  As  of  the  first  date  of  requested  leave,  you  will 

have  worked  approximately _ months  toward  this  requirement. 

_  You  have  not  met  the  FMLA’s  1 ,250-hours-worked  requirement. 

_  You  do  not  work  and/or  report  to  a  site  with  50  or  more  employees  within  75-miles. 

If  you  have  any  questions,  contact _ or  view  the 

FMLA  poster  located  in 


IPART  B-RIGHTS  AND  RESPONSIBILITIES  FOR  TAKING  FMLA  LEAVEl 

As  explained  in  Part  A,  you  meet  the  eligibility  requirements  for  taking  FMLA  leave  and  still  have  FMLA  leave  available  in  the  applicable 
12-month  period.  However,  in  order  for  us  to  determine  whether  your  absence  qualifies  as  FMLA  leave,  you  must  return  the 

foUowing  information  to  ns  hy _ (If  a  certification  is  requested,  employers  must  allow  at  least  15 

calendar  days  from  receipt  of  this  notice;  additional  time  may  be  required  in  some  circumstances.)  If  sufficient  information  is  not  provided  in 
a  timely  manner,  your  leave  may  be  denied. 

_  Sufficient  certification  to  support  your  request  for  FMLA  leave.  A  certification  form  that  sets  forth  the  information  necessary  to  support  your 

request  it/  is  not  enclosed. 

_  Sufficient  documentation  to  establish  the  required  relationship  between  you  and  your  faftiily  member. 

_  Other  information  needed:  _ _ _ 


Pagel 


No  additional  information  requested 
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If  your  leave  does  qualify  as  FMLA  leave  you  will  have  the  following  responsibilities  while  on  FMLA  leave  (only  checked  blanks  apply): 

_ _  Contact _ at _ to  make  anangements  to  continue  to  make  your  share 

of  the  premium  payments  on  your  health  insurance  to  maintain  health  benefits  while  you  are  on  leave.  You  have  a  minimum  30-day  (or.  indicate 
lon2er  period,  if  applicable)  grace  period  in  which  to  make  premium  payments.  If  payment  is  not  made  timely,  your  group  health  insurance  may  be 
cancelled,  provided  we  notify  you  in  writing  at  least  1 S  days  before  the  date  that  your  health  coverage  >sill  lapse,  or,  at  our  option,  we  may  pay  your 
share  of  the  premiums  during  f^LA  leave,  and  recover  these  payments  from  you  upon  your  return  to  work. 

_  You  will  be  required  to  use  your  available  paid _ sick, _ vacation,  and/or _ mother  leave  during  your  FMLA  absence.  This 

means  that  you  will  receive  your  paid  leave  and  the  leave  will  also  be  considered  protected  FMLA  leave  and  counted  against  your  FMLA  leave 
entitlement. 

_  Due  to  your  status  within  the  company,  you  are  considered  a  “key  employee”  as  defined  in  the  FMLA.  As  a  “key  employee,”  restoration  to 

employment  may  be  denied  following  FMLA  leave  on  the  grounds  that  such  restoration  will  cause  substantial  and  grievous  economic  injury  to  us. 

We _ ^have/ _ have  not  determined  that  restoring  you  to  employment  at  the  conclusion  of  FMLA  leave  will  cause  substantial  and  grievous 

economic  harm  to  us. 

_  While  on  leave  you  will  be  required  to  furnish  us  with  periodic  reports  of  your  status  and  intent  to  return  to  work  every _ 

(Indicate  interval  of  periodic  reports,  as  appropriate  for  the  particular  leave  situation^. 

If  the  circumstances  of  your  leave  change,  and  you  are  able  to  return  to  work  earlier  than  the  date  indicated  on  the  reverse  side  of  this  form,  yon  wfll 

be  required  to  notify  us  at  least  two  workdays  prior  to  the  date  you  intend  to  report  for  work. 

If  your  leave  does  qualify  as  FMLA  leave  you  will  have  the  following  rights  while  on  FMLA  leave: 

•  You  have  a  right  under  the  FMLA  for  up  to  12  weeks  of  unpaid  leave  in  a  12-month  period  calculated  as: 

_  the  calendar  year  (January  -  December). 

_  a  fixed  leave  year  based  on _ . 

_  the  12-month  period  measured  forward  from  the  date  of  your  first  FMLA  leave  usage. 

_  a  “rolling”  12-month  period  measured  backward  from  the  date  of  any  FMLA  leave  usage. 

•  You  have  a  right  under  the  FMLA  for  up  to  26  weeks  of  unpaid  leave  in  a  single  12-month  period  to  care  for  a  covered  servicemember  with  a  serious 
injury  or  illness.  This  single  1 2-month  period  commenced  on 

•  Your  health  benefits  must  be  maintained  during  any  period  of  unpaid  leave  under  the  same  conditions  as  if  you  continued  to  work. 

•  You  must  be  reinstated  to  the  same  or  an  equivalent  job  with  the  same  pay,  benefits,  and  terms  and  conditions  of  employment  on  your  return  from 
FMLA-protected  leave.  (If  your  leave  ext^s  beyond  the  end  of  your  FMLA  entitlement,  you  do  not  have  return  rights  under  FMLA.) 

•  If  you  do  not  return  to  work  following  FMLA  leave  for  a  reason  other  than:  1 )  the  continuation,  recurrence,  or  onset  of  a  serious  health  condition  which 
would  entitle  you  to  FMLA  leave;  2)  the  continuation,  recurrence,  or  onset  of  a  covered  servicemember's  serious  injury  or  illness  which  would  entitle 
you  to  FMLA  leave;  or  3)  other  circumstances  beyond  your  control,  you  may  be  required  to  reimburse  us  for  our  share  of  health  insuraiKe  premiums 
paid  on  your  behalf  during  your  FMLA  leave. 

•  If  we  have  not  informed  you  above  that  you  must  use  accrued  paid  leave  while  taking  your  unpaid  FMLA  leave  entitlement,  you  have  the  right  to  have 

_ sick, _ ^vacation,  and/or _ other  leave  run  concurrently  with  your  unpaid  leave  entitlement,  provided  you  meet  any  applicable  requirements 

of  the  leave  policy.  Applicable  conditions  related  to  the  substitution  of  paid  leave  are  referenced  or  set  forth  below.  If  you  do  not  meet  the  requirements 
for  taking  paid  leave,  you  remain  entitled  to  take  unpaid  FMLA  leave. 

For  a  copy  of  conditions  applicable  to  sick/vacation/other  leave  usage  please  refer  to _ available  at: _ 

_ Applicable  conditions  for  use  of  paid  leave: _ 


Once  we  obtain  the  information  from  you  as  specified  above,  we  will  inform  you,  within  S  business  days,  whether  your  leave  will  be  designated  as 
FMLA  leave  and  connt  towards  your  FMLA  leave  entitiemenL  If  you  have  any  questions,  please  do  not  hesitate  to  contact: 

_ at _ 

paperwork  reduction  act  notice  and  pubLic  burdepTi^atement 

It  is  mandatory  for  employers  to  provide  employees  with  notice  of  their  eligibility  for  FMLA  protection  and  their  rights  and  responsibilities.  29  U.S.C.  §  2617;  29 
C.F.R.  §  82S.300(b),  (c).  It  is  mandatory  for  employers  to  retain  a  copy  of  this  disclosure  in  their  records  for  three  years.  29  U.S.C.  §  2616;  29  C.F.R.  §  825 .500. 
Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  0MB  control  number.  The  Department  of  Labor  estimates  that  it 
will  take  an  average  of  10  minutes  for  respondents  to  complete  this  collection  of  information,  including  the  time  for  reviewing  instructions,  searching  existing  dtita 
sources,  gathering  and  maintaining  the  data  needed,  and  completing  atxl  reviewing  the  collection  of  information.  If  you  have  any  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this  collection  information,  including  suggestions  for  reducing  this  burden,  sertd  them  to  the  Administrator,  Wage  and  Hour  Division, 
U.S.  Department  of  Labor,  Room  S-3502, 200  Constitution  Ave.,  NW,  Washington,  DC  20210.  DO  NOT  SEND  THE  COMPLETED  FORM  TO  THE  WAGE 

AND  HOUR  pmSION^  _ _  _  _  _ 
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Appendix  E  to  Part  825 — ^Designation 
Notice  to  Employee  of  FMLA  Leave 
{Form  WH-382) 


Appendix  E 

Designation  Notice 

(Family  and  Medical  Leave  Act) 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Wage  and  Hour  Division 


us  •»)  H<w  DMaon 

OMB  Control  Number  1215-0181 


« _ Expiry:  XX/XX/m 

Leave  covered  under  the  Family  and  Medical  Leave  Act  (FMLA)  must  be  designated  as  FMLA-protected  and  the  employer  must  inform  the  employee  of  the 
amount  of  leave  that  will  be  counted  against  the  employee's  FMLA  leave  entitlement.  In  order  to  determine  whether  leave  is  covered  under  the  FMLA,  the 
employer  may  request  that  the  leave  be  supported  by  a  certification.  If  the  certification  is  incomplete  or  insufficient,  the  employer  must  state  in  writing  what 
additiottal  information  is  necessary  to  make  the  certification  complete  and  sufficient.  While  use  of  this  form  by  employers  is  optional,  a  fully  completed  Form 
WH-382  provides  an  easy  method  of  providing  employees  with  the  written  infornuition  required  by  29  C.F.R.  §§  825300(c),  825301,  and  825305(c). 


To: 


Date: 


We  have  reviewed  your  request  for  leave  under  the  FMLA  and  any  supporting  documentation  that  you  have  provided. 
We  received  your  most  recent  information  on _ and  decided: 

_ Your  FMLA  leave  request  is  approved.  All  leave  taken  for  this  reason  will  be  designated  as  FMLA  leave. 


The  FMLA  requires  that  you  notify  us  as  soon  as  practicable  if  dates  of  scheduled  leave  change  or  are  extended,  or  were 
initially  unknown.  Based  on  the  information  you  have  provided  to  date,  we  are  providing  the  following  information  about  the 
amount  of  time  that  will  be  counted  against  your  leave  entitlement: 

_ Provided  there  is  no  deviation  from  your  anticipated  leave  schedule,  the  following  number  of  hours,  days,  or  weeks  will  be 

counted  against  your  leave  entitlement: _ 

_ Because  the  leave  you  will  need  will  be  unscheduled,  it  is  not  possible  to  provide  the  hours,  days,  or  weeks  that  will  be  coimted 

against  your  FMLA  entitlement  at  this  time.  You  have  the  right  to  request  this  information  once  in  a  30-day  period  (if  leave 
was  taken  in  the  30-day  period). 


Please  be  advised  (check  if  applicable): 

_ You  have  requested  to  use  paid  leave  during  your  FMLA  leave.  Any  paid  leave  taken  for  this  reason  will  count  against  your 

FMLA  leave  entitlement. 


.  We  are  requiring  you  to  substitute  or  use  paid  leave  during  your  FMLA  leave. 

You  will  be  required  to  present  a  fitness-for-duty  certificate  to  be  restored  to  employment.  If  such  certification  is  not  timely 
received,  your  return  to  woric  may  be  delayed  until  certification  is  provided.  A  list  of  the  essential  fimctions  of  your  position 
_ is _ is  not  attached.  If  attached,  the  fitness-for-duty  certification  must  address  your  ability  to  perform  these  functions. 


Additional  information  is  needed  to  determine  if  your  FMLA  leave  request  can  be  approved: 

The  certification  you  have  provided  is  not  complete  and  sufficient  to  determine  whether  the  FMLA  applies  to  your  leave 

request.  You  must  provide  the  following  information  no  later  than _ ,  unless  it  is  not 

(Provide  at  least  seven  calendar  days) 

practicable  under  the  particular  circumstances  despite  your  diligent  good  faith  efforts,  or  your  leave  may  be  denied. 


(Specify  information  needed  to  make  the  certification  complete  and  sufficient) 


We  are  exercising  our  right  to  have  you  obtain  a  second  or  third  opinion  medical  certification  at  our  expense,  and  we  will 
provide  further  details  at  a  later  time. 

Your  FMLA  Leave  request  is  Not  Approved. 

.  The  FMLA  does  not  apply  to  your  leave  request. 

.You  have  exhausted  your  FMLA  leave  entitlement  in  the  applicable  12-month  period. 


PAPERWORK  REDUCTION  ACT  NOTICE  AND  PUBLIC  BURDEN  STATEMENT 
It  is  mandatory  for  employers  to  inform  employees  in  writing  whether  leave  requested  under  the  FMLA  has  been  determined  to  be  covered  uixler  the  FMLA.  29  U.S.C. 
§  2617;  29C.F.R.  §§  825.300(d),  (e).  It  is  maiidatory  for  employers  to  retain  a  copy  of  this  disclosure  in  their  records  for  three  years.  29  U.S.C.  §  2616;  29  C.F.R.  § 
825.500.  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  OMB  control  number.  The  Department  of  Labor 
estimates  that  it  will  take  an  average  of  10  -  30  minutes  for  respondents  to  complete  this  collection  of  information,  including  the  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  If  you  have  any  comments 
regarding  this  burden  estimate  or  any  other  aspect  of  this  coUectioi,  information,  including  suggestions  for  reducing  this  burden,  send  them  to  the  Administrator,  Wage 
and  Hour  Division,  U.S.  Department  of  Labor,  Room  S-3502, 200  Constitution  Ave.,  NW,  Washington,  DC  20210.  DO  NOT  SEND  THE  COMPLETED  FORM 
TO  THE  WAGE  AND  HOUR  DIVISION. 
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Appendix  F  to  Part  825 — [Reserved] 

Appendix  G  to  Part  825 — Certification 
of  Qualifying  Exigency  for  Military 
Family  Leave  (Form  WH-384) 


Appendix  G 


Certification  of  Qualifying  Exigency 
For  Military  Family  Leave 
(Family  and  Medical  Leave  Act) 


U.S.  Department  of  Labor 

Employment  Standards  Administiation 
Wage  and  Hour  Division 

us  W^r  ml  Hour  Dmion 

OMB  Control  Number  121S-OI8I 


Exarg; 


INSTRUCTIONS  to  the  EMPLOYER:  The  Family  and  Medical  Leave  Act  (FMLA)  provides  that  an  employer 
may  require  an  employee  seeking  FMLA  leave  due  to  a  qualifying  exigency  to  submit  a  certification.  Please 
complete  Section  I  before  giving  this  form  to  your  employee.  Your  response  is  voluntary,  and  while  you  are  not 
required  to  use  this  form,  you  may  not  ask  the  employee  to  provide  more  information  than  allowed  under  the 
FMLA  regulations,  29  C.F.R.  §  825.309. 


Employer  name: 


Contact  Information: _ 

INSTRUCTIONS  to  the  EMPLOYEE:  Please  complete  Section  II  fully  and  completely.  The  FMLA  permits  an 
employer  to  require  that  you  submit  a  timely,  complete,  and  sufficient  certification  to  support  a  request  for  FMLA 
leave  due  to  a  qualifying  exigency.  Several  questions  in  this  section  seek  a  response  as  to  the  frequency  or  duration 
of  the  qualifying  exigency.  Be  as  specific  as  you  can;  terms  such  as  “unknown,”  or  “indeterminate”  may  not  be 
sufficient  to  determine  FMLA  coverage.  Your  response  is  required  to  obtain  a  benefit.  29  C.F.R.  §  825.310. 

While  you  are  not  required  to  provide  this  information,  failure  to  do  so  may  result  in  a  denial  of  your  request  for 
FMLA  leave.  Your  employer  must  give  you  at  least  15  calendar  days  to  return  this  form  to  your  employer. 


Your  Name: _ 

First  Middle  Last 

Name  of  covered  military  member  on  active  duty  or  call  to  active  duty  status  in  support  of  a  contingency  operation: 


First  Middle  Last 

Relationship  of  covered  military  member  to  you: _ 

Period  of  covered  military  member’s  active  duty: _ 

''  A  complete  and  sufficient  certification  to  support  a  request  for  FMLA  leave  due  to  a  qualifying  exigency  includes 
written  documentation  confirming  a  covered  military  member’s  active  duty  or  call  to  active  duty  status  in  support 
of  a  contingency  operation.  Please  check  one  of  the  following: 

_  A  copy  of  the  covered  military  member’s  active  duty  orders  is  attached. 

_  Other  documentation  from  the  military  certifying  that  the  covered  military  member  is 

on  active  duty  (or  has  been  notified  of  an  impending  call  to  active  duty)  in  support  of  a 
contingency  operation  is  attached. 

_  I  have  previously  provided  my  employer  with  sufficient  written  documentation  confirming  the  covered 

military  member’s  active  duty  or  call  to  active  duty  status  in  support  of  a  contingency  operation. 
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Describe  the  reason  you  are  requesting  FMLA  leave  due  to  a  qualifying  exigency  (including  the  specific 
reason  you  are  requesting  leave): 


A  complete  and  sufficient  certification  to  support  a  request  for  FMLA  leave  due  to  a  qualifying  exigency 
includes  any  available  written  documentation  which  supports  the  need  for  leave;  such  documentation  may 
include  a  copy  of  a  meeting  announcement  for  informational  briefings  sponsored  by  the  military,  a 
document  confirming  an  appointment  with  a  counselor  or  school  official,  or  a  copy  of  a  bill  for  services  for 
the  handling  of  legal  or  financial  affairs.  Available  written  documentation  supporting  this  request  for  leave 
!  is  attached.  _ Yes _ No _ None  Available 


EPTBT  m6Um  6FIUV\ 


Approximate  date  exigency  commenced: 


Probable  duration  of  exigency: 


Will  you  need  to  be  absent  from  work  for  a  single  continuous  period  of  time  due  to  the  qualifying 
exigency? _ No  _ ^Yes. 

If  so,  estimate  the  beginning  and  ending  dates  for  the  period  of  absence: 


Will  you  need  to  be  absent  fi’om  work  periodically  to  address  this  qualifying  exigency? _ No  _ ^Yes. 

Estimate  schedule  of  leave,  including  the  dates  of  any  scheduled  meetings  or 

appointments: _ 


Estimate  the  fi'equency  and  duration  of  each  appointment,  meeting,  or  leave  event,  including  any  travel 
time  (i.e..  1  deployment-related  meeting  every  month  lasting  4  hours): 

Frequency: _ times  per _ week(s) _ month(s) 

Duration: _ hours _ day(s)  per  event. 
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If  leave  is  requested  to  meet  with  a  third  party  (such  as  to  arrange  for  childcare,  to  attend  counseling,  to  attend 
meetings  with  school  or  childcare  providers,  to  make  financial  or  legal  arrangements,  to  act  as  the  covered  military 
member’s  representative  before  a  federal,  state,  or  local  agency  for  purposes  of  obtaining,  arranging  or  appealing 
military  service  benefits,  or  to  attend  any  event  sponsored  by  the  military  or  military  service  organizations),  a 
complete  and  sufficient  certification  includes  the  name,  address,  and  appropriate  contact  information  of  the 
individual  or  entity  with  whom  you  are  meeting  (i.e..  either  the  telephone  or  fax  number  or  email  address  of  the 
individual  or.  entity).  This  information  may  be  used  by  your  employer  to  verify  that  the  information  contained  on 
this  form  is  accurate. 

Name  of  Individual; _ Title: _ 

Organization: _ 

Address: _ ' _ 


Telephone:  ( _ } _ Fax:  ( _ 1 

Email: _ _ _ 

Describe  nature  of  meeting: _ 


WSm 

I  certify  that  the  information  I  provided  above  is  true  and  correct. 


Signature  of  Employee  Date 

PAPERWORK  REDUCTION  ACT  NOTICE  AND  PUBLIC  BURDEN  STATEMENT 
If  submitted,  it  is  mandatory  for  employers  to  retain  a  copy  of  this  disclosure  in  their  records  for  three  years.  29  U.S.C.  §  2616;  29 
C.F.R.  §  825.500.  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  OMB 
control  number.  The  Department  of  Labor  estimates  that  it  will  take  an  average  of  20  minutes  for  respondents  to  complete  this 
collection  of  information,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing  the  collection  of  information.  If  you  have  any  comments  regarding  this  burden  estimate 
or  any  other  aspect  of  this  collection  information,  including  suggestions  for  reducing  this  burden,  send  them  to  the  Administrator, 
Wage  and  Hour  Division,  U.S.  Department  of  Labor,  Room  S-3502, 200  Cemstitution  AV,  NW,  Washington,  DC  20210.  DO  NOT 
SEND  THE  COMPLETED  FORM  TO  THE  WAGE  AND  HOUR  DIVISION;  RETURN  IT  TO  THE  EMPLOYER. 
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PART  A:  QUALIFYING  REASON  FOR  LEAVE 

1 .  Describe  the  reason  you  are  requesting  FMLA  leave  due  to  a  qualifying  exigency  (including  the  specific 
reason  you  are  requesting  leave): 


2.  A  complete  and  sufficient  certification  to  support  a  request  for  FMLA  leave  due  to  a  qualifying  exigency 
includes  any  available  written  documentation  which  supports  the  need  for  leave;  such  documentation  may 
include  a  copy  of  a  meeting  announcement  for  infonnational  briefings  sponsored  by  the  military',  a 
document  confirming  an  appointment  with  a  counselor  or  school  official,  or  a  copy  of  a  bill  for  serv  ices  for 
the  handling  of  legal  or  financial  affairs.  Av  ailable  written  documentation  supporting  this  request  for  leave 
is  attached.  Yes  No  None  Available 

PART  B:  AMOUNT  OF  LEAVE  NEEDED 

1 .  Approximate  date  exigency  commenced: _ 

Probable  duration  of  exigency: _ 

2.  Will  you  need  to  be  absent  from  work  for  a  single  continuous  period  of  time  due  to  the  qualifying 

exigency? _ ^No  _ Yes. 

If  so,  estimate  the  beginning  and  ending  dates  for  the  period  of  absence: 


3.  Will  you  need  to  be  absent  from  work  periodically  to  address  this  qualifying  exigency? _ ^No  _ Yes. 

Estimate  schedule  of  leave,  including  the  dates  of  any  scheduled  meetings  or 

appointment  s : _ 


Estimate  the  frequency  and  duration  of  each  appointment,  meeting,  or  leave  event,  including  any  travel 
time  (i.e..  1  deployment-related  meeting  every'  month  lasting  4  hours): 

Frequency: _ times  per _ week(s) _ month(s) 

Duration: _ hours  _ day(s)  per  event. 
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PA^G: 

If  leave  is  requested  to  meet  with  a  third  party  (such  as  to  arrange  for  childcare,  to  attend  counseling,  to  attend 
meetings  with  school  or  childcare  providers,  to  make  financial  or  legal  arrangements,  to  act  as  the  covered  military 
member’s  representative  before  a  federal,  state,  or  local  agency  for  purposes  of  obtaining,  arranging  or  appealing 
military  service  benefits,  or  to  attend  any  event  sponsored  by  the  military  or  military  serv  ice  organizations),  a 
complete  and  sufficient  certification  includes  the  name,  address,  and  appropriate  contact  information  of  the 
individual  or  entity  with  whom  you  are  meeting  (i.e..  either  the  telephone  or  fax  number  or  email  address  of  the 
individual  or  entity).  This  information  may  be  used  by  your  employer  to  verify  that  the  information  contained  on 
this  form  is  accurate. 

Name  of  Individual; _ Title: _ 

Organization: _ 

Address: _ 

Telephone:  [ _ ) _ Fax:  ( _ ) _ 

Email: _ 

Describe  nature  of  meeting: _ 


Signature  of  Employee  Date 

P.4PER\VORK  REDUCTION  ACT  NOTICE  AND  PUBLIC  BURDEN  STATEMENT 

If  submitted,  it  is  mandatory  for  employers  to  retain  a  copy  of  this  disclosure  m  their  records  for  three  years.  29  U.S.C.  §  2616;  29 
C.F.R.  §  825.500.  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  0MB 
control  number.  The  Department  of  Labor  estimates  that  it  will  take  an  average  of  20  minutes  for  respondents  to  complete  this 
collection  of  information,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing  the  collection  of  information.  If  you  have  any  comments  regarding  this  burden  estimate 
or  any  other  a.spect  of  this  collection  information,  including  suggestions  for  reducing  this  burden,  .send  them  to  the  Administrator, 
Wage  and  Hour  Division,  U.S.  Department  of  Labor,  Room  S-3502,  200  Constitution  AV,  NW,  Washington,  DC  20210.  DO  .NOT 
SEND  THE  COMPLETED  FORM  TO  THE  W.4GE  AND  HOUR  DIVISION;  RETURN  IT  TO  THE  EMPLOYER. 
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for  Serious  Injury  or  Illness  of  Covered 
Servicemenber  for  Military  Family 
Leave  (Form  WH-385) 


Appendix  H 

Certification  for  Serious  Injury  or 
Illness  of  Covered  Servicemember  -  - 
for  Military  Family  Leave  (Family  and 
Medical  Leave  Act) 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Wage  and  Hour  Division 

and  Hour  EMvtekw 


OMB  Control  Number:  1215-0181 

_ Expires:  XXOCX/XXX 

INSTRUCTIONS  to  the  EMPLOYER:  The  Family  and  Medical  Leave  Act 
(FMLA)  provides  that  an  employer  may  require  an  employee  seeking  FMLA  leave  due  to  a  serious  injury  or  illness 
of  a  covered  servicemember  to  submit  a  certification  providing  sufficient  facts  to  support  the  request  for  leave. 

Your  response  is  voluntary.  While  you  are  not  required  to  use  this  form,  you  may  not  ask  the  employee  to  provide 
more  information  than  allowed  under  the  FMLA  regulations,  29  C.F.R.  §  825.310.  Employers  must  generally 
maintain  records  and  documents  relating  to  medical  certifications,  recertifications,  or  medical  histories  of 
employees  or  employees’  family  members,  created  for  FMLA  purposes  as  confidential  medical  records  in  separate 
files/records  from  the  usual  personnel  files  and  in  accordance  with  29  C.F.R.  §  1630.14(c)(1),  if  the  Americans  with 
Disabilities  Act  a^jpUes. 


SERVICEMEMBER:  Please  complete  Section  I  before  having  Section  II  completed.  The  FMLA  permits  an 
employer  to  require  that  an  employee  submit  a  timely,  complete,  and  sufficient  certification  to  support  a  request  for 
FMLA  leave  due  to  a  serious  injury  or  illness  of  a  covered  servicemember.  If  requested  by  the  employer,  your 
response  is  required  to  obtain  or  retain  the  benefit  of  FMLA-protected  leave.  29  U.S.C.  §§  2613,  2614(cX3). 
Failure  to  do  so  may  result  in  a  denial  of  an  employee’s  FMLA  request.  29  C.F.R.  §  825.310(f).  The  employer 
must  give  an  employee  at  least  1 5  calendar  days  to  return  this  form  to  the  employer. 


to  the  HEALTH  CARE  PROVIDER:  The  employee  listed  on  Page  2  has  requested  leave  under  the  FMLA  to 
care  for  a  family  member  who  is  a  member  of  the  Regular  Armed  Forces,  the  National  Guard,  or  the  Reserves  who 
is  undergoing  medical  treatment,  recuperation,  or  therapy,  is  otherwise  in  outpatient  status,  or  is  otherwise  on  the 
temporary  disability  retired  list  for  a  serious  injury  or  illness.  For  purposes  of  FMLA  leave,  a  serious  injury  or 
illness  is  one  that  was  incurred  in  the  line  of  duty  on  active  duty  that  may  render  the  servicemember  medically  unfit 
to  perform  the  duties  of  his  or  her  office,  grade,  rank,  or  rating. 

A  complete  and  sufficient  certification  to  support  a  request  for  FMLA  leave  due  to  a  covered  servicemember’s 
serious  injury  or  illness  includes  written  documentation  confirming  that  the  covered  servicemember’s  injury  or 
illness  was  incurred  in  the  line  of  duty  on  active  duty  and  that  the  covered  servicemember  is  undergoing  treatment 
for  such  injury  or  illness  by  a  health  care  provider  listed  above.  Answer,  fully  and  completely,  all  applicable  parts. 
Several  questions  seek  a  response  as  to  the  frequency  or  duration  of  a  condition,  treatment,  etc.  Your  answer 
should  be  your  best  estimate  based  upon  your  medical  knowledge,  experience,  and  examination  of  the  patient.  Be 
as  specific  as  you  can;  terms  such  as  “lifetime,”  “unknown,”  or  “indeterminate”  may  not  be  sufficient  to  determine 
FMLA  coverage.  Limit  your  responses  to  the  condition  for  which  the  employee  is  seeking  leave. 
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Certification  for  Serious  Injury  or  Illness 
of  Covered  Servicemember  -  -  for 
Military  Family  Leave  (Family  and 
Medical  Leave  Act) 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Wage  and  Hour  Division 

>Mite  aad  Hoar  DMnca 


completed  by  a  health  care  provider.) 


(This  section  must  be  completed  first  before  any  of  the  below  sections  can  be 


Name  and  Address  of  Employer  (this  is  the  employer  of  the  employee  requesting  leave  to  care  for  covered 
servicemember): 


Name  of  Employee  Requesting  Leave  to  Care  for  Covered  Servicemember: 


First  Middle  Last 

Name  of  Covered  Servicemember  (for  whom  employee  is  requesting  leave  to  care): 


First  Middle  Last 

Relationship  of  Employee  to  Covered  Servicemember  Requesting  Leave  to  Care: 
□  Spouse  □  Parent  □  Son  □  Daughter  □  Next  of  Kin 


(1)  Is  the  Covered  Servicemember  a  Current  Member  of  the  Regular  Armed  Forces,  the  National  Guard  or 
Reserves?  _ ^Yes _ ^No 

If  yes,  please  provide  the  covered  servicemember’ s  military  branch,  rank  and  unit  currently  assigned  to: 


Is  the  covered  servicemember  assigned  to  a  military  medical  treatment  facility  as  an  outpatient  or  to  a  unit 
established  for  the  purpose  of  providing  command  jmd  control  of  members  of  the  Armed  Forces  receiving 

medical  care  as  outpatients  (such  as  a  medical  hold  or  warrior  transition  unit)? _ Yes _ ^No  If  yes,  please 

provide  the  name  of  the  medical  treatment  facility  or  unit: 


(2)  Is  the  Covered  Servicemember  on  the  Temporary  Disability  Retired  List  (TDRL)? _ Yes  •  No 


Describe  the  Care  to  Be  Provided  to  the  Covered  Servicemember  and  an  Estimate  of  the  Leave  Needed  to  Provide 
the  Care: 
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Appendix  H  to  Part  825 — Certification 
for  Serious  Injury  or  Illness  of  Covered 
Servicemenber  for  Military  Family 
Leave  (Form  \VH-385) 


Appendix  H 

Certification  for  Serious  Injury  or 
Illness  of  Covered  Servicemember  -  - 
for  Military  Family  Leave  (Family  and 
Medical  Leave  Act) 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Wage  and  Hour  Division 

U.S.  Wa-je  and  Hour  Dn'H.ion 


OMB  Control  Number:  1215-0181 

_ _  _ _  _  _  Expires:  XXOiX.'XXX 

Notice  to  IN.STRUcf  IONS  to  the  EMPLOYER:  The  Family  and  Medical  Leave  Act 

(FMLA)  provides  that  an  employer  may  require  an  employee  seeking  FMLA  leave  due  to  a  serious  injury  or  illness 
of  a  covered  servicemember  to  submit  a  certification  providing  sufficient  facts  to  support  the  request  for  leave. 

Your  response  is  voluntarv'.  While  you  are  not  required  to  use  this  form,  you  may  not  ask  the  employee  to  provide 
more  information  than  allowed  under  the  FMLA  regulations,  29  C.F.R.  §  825.3 10.  Employers  must  generally 
maintain  records  and  documents  relating  to  medical  certifications,  recertifications,  or  medical  histories  of 
employees  or  employees’  family  members,  created  for  FMLA  purposes  as  confidential  medical  records  in  separate 
files/records  from  the  usual  personnel  files  and  in  accordance  w  ith  29  C.F.R.  §  1630.14(c)(1),  if  the  Americans  with 
Disabilities  Act  applies. 


SECTION 


ti^Mpioyeeifi|fe3^WI|^ye  INSTRUCTIONS  to  the  EMPLOYEE  or  COVERED 


SERVICEMEMBER:  Please  complete  Section  I  before  having  Section  H  completed.  The  FMLA  permits  an 
employer  to  require  that  an  employee  submit  a  timely,  complete,  and  sufficient  certification  to  support  a  request  for 
FMLA  leave  due  to  a  serious  injury  or  illness  of  a  covered  serv'icemember.  If  requested  by  the  employer,  your 
response  is  required  to  obtain  or  retain  the  benefit  of  FMLA-protected  leave.  29  U.S.C.  §§  2613,  2614(c)(3). 
Failure  to  do  so  may  result  in  a  denial  of  an  employee’s  FMLA  request.  29  C.F.R.  §  825.310(f).  The  employer 
must  give  an  employee  at  least  15  calendar  days  to  return  this  form  to  the  employer. 


OD’AHB^TH 
bepa 

INSTRUCTIONS 
nder  the  FMLA  to 


SEGTIQ 
GMUiP 

_ 

to  the  HEALTH  CARE  PROVIDER: 

care  for  a  family  member  who  is  a  member  of  the  Regular  Armed  Forces,  the  National  Guard,  or  the  Reserv'es  who 
is  undergoing  medical  treatment,  recuperation,  or  therapy,  is  otherwise  in  outpatient  status,  or  is  otherwise  on  the 
temporary  disability'  retired  list  for  a  serious  injury'  or  illness.  For  purposes  of  FMLA  leave,  a  serious  injury'  or 
illness  is  one  that  w  as  incurred  in  the  line  of  duty  on  active  duty  that  may  render  the  servicemember  medically  unfit 
to  perform  the  duties  of  his  or  her  office,  grade,  rank,  or  rating. 


A  complete  and  sufficient  certification  to  support  a  request  for  FMLA  leave  due  to  a  covered  serv  icemember’s 
serious  injury  or  illness  includes  written  documentation  confirming  that  the  covered  servicemember’s  injury  or 
illness  w  as  incurred  in  the  line  of  duty  on  active  duty  and  that  the  covered  serv  icemember  is  undergoing  treatment 
for  such  injury'  or  illness  by  a  health  care  provider  listed  above.  .Answer,  fully  and  completely,  all  applicable  parts. 
Several  questions  seek  a  response  as  to  the  frequency  or  duration  of  a  condition,  treatment,  etc.  Your  answer 
should  be  your  best  estimate  based  upon  your  medical  knowledge,  experience,  and  examination  of  the  patient.  Be 
as  specific  as  you  can;  tenns  such  as  “lifetime,”  “unknown,”  or  “indeterminate”  may  not  be  sufficient  to  determine 
FMLA  coverage.  Limit  your  responses  to  the  condition  for  which  the  employee  is  seeking  leave. 
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Certification  for  Serious  Injury  or  Illness 
of  Covered  Servicemember  -  -  for 
Military  Family  Leave  (Family  and 
Medical  Leave  Act) 


U.S.  Department  of  Labor 

Employment  Standards  Administration 
Wage  and  Hour  Division 


L-.S.  Wnjc  and  llout  Division 


t i^aye :  (This  section  must  be  completed  first  before  any  of  the  below  sections  can  be 
completed  by  a  health  care  provider.) 


Name  and  Address  of  Employer  (this  is  the  employer  of  the  employee  requesting  leave  to  care  for  covered 
servicemember): 


Name  of  Employee  Requesting  Leave  to  Care  for  Covered  Servicemember: 


First  Middle  Last 

Name  of  Covered  Servicemember  (for  whom  employee  is  requesting  leave  to  care): 


First  Middle  Last 

Relationship  of  Employee  to  Covered  Servicemember  Requesting  Leave  to  Care: 
□  Spouse  □  Parent  □  Son  □  Daughter  □  Next  of  Kin 


(1)  Is  the  Covered  Servicemember  a  Current  Member  of  the  Regular  Anned  Forces,  the  National  Guard  or 
Reserves?  _ Yes _ No 

If  yes,  please  provide  the  covered  serv'icemember’s  military'  branch,  rank  and  unit  currently  assigned  to: 


Is  the  covered  servicemember  assigned  to  a  military  medical  treatment  facility  as  an  outpatient  or  to  a  unit 
established  for  the  purpose  of  providing  command  and  control  of  members  of  the  Armed  Forces  receiving 

medical  care  as  outpatients  (such  as  a  medical  hold  or  warrior  transition  unit)?  _ Yes _ No  If  yes,  please 

provide  the  name  of  the  medical  treatment  facility  or  unit: 


(2)  Is  the  Covered  Servicemember  on  the  Temporary  Disability  Retired  List  (TDRL)?  _ Yes _ No 


Describe  the  Care  to  Be  Provided  to  the  Covered  Ser\  icemember  and  an  Estimate  of  the  Leave  Needed  to  Provide 
the  Care: 


■ 
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military-related  determinations  contained  below  in  Part  B,  you  are  permitted  to  rely  upon  determinations 
from  an  authorized  DOD  representative  (such  as  a  DOD  recovery  care  coordinator).  (Please  ensure  that 
Section  1  above  has  been  completed  before  completing  this  section.)  Please  be  sure  to  sign  the  form  on  the  last 


page. 


Health  Care  Provider’s  Name  and  Business  Address: 


Type  of  Practice/Medical  Specialty: _ _ 

Please  state  whether  you  are  either:  (1)  a  DOD  health  care  provider;  (2)  a  VA  health  care  provider;  (3)  a  DOD 
TRJCARE  network  authorized  private  health  care  provider;  or  (4)  a  DOD  non-network  TRICARE  authorized 
private  health  care  provider;  _ 

Telephone:  (  ) _  Fax:  (  ) _  Email: _ 


(1)  Covered  Servicemember’s  medical  condition  is  classified  as  (Check  One  of  the  Appropriate  Boxes): 

□  (VSI)  Very  Seriously  Ill/Injured  -  Illness/Injury  is  of  such  a  severity  that  life  is  imminently 
endangered.  Family  members  are  requested  at  bedside  immediately.  (Please  note  this  is  an  internal  DOD 
casualty  assistance  designation  used  by  DOD  healthcare  providers.) 

□  (SI)  Seriously  Ill/Injured  -  Illness/injury  is  of  such  severity  that  there  is  cause  for  immediate  concern, 
but  there  is  no  imminent  danger  to  life.  Family  members  are  requested  at  bedside.  (Please  note  this  is  an 
internal  DOD  casualty  assistance  designation  used  by  DOD  healthcare  providers.) 

□  OTHER  Ill/Injured  -  a  serious  injury  or  illness  that  may  render  the  servicemember  medically  unfit  to 
perform  the  duties  of  the  member’s  office,  grade,  rank,  or  rating. 

□  NONE  OF  THE  ABOVE  (Note  to  Employee:  If  this  box  is  checked,  you  may  still  be  eligible  to  take 
leave  to  care  for  a  covered  family  member  with  a  “serious  health  condition”  under  §  825.1 13  of  the  FMLA. 
If  such  leave  is  requested,  you  may  be  required  to  complete  IX)L  FORM  WH-380  or  an  employer-provided 
form  seeking  the  same  information.) 

(2)  Was  the  condition  for  which  the  Covered  Service  member  is  being  treated  incurred  in  line  of  duty  on  active 

duty  in  the  armed  forces?  _ Yes  _ No 

(3)  Approximate  date  condition  commenced: _ _ 

(4)  Probable  duration  of  condition  and/or  need  for  care:  _ _ 

(5)  Is  the  covered  servicemember  undergoing  medical  treatment,  recuperation,  or  therapy?  _ Yes _ ^No.  If 

yes,  please  describe  medical  treatment,  recuperation  or  therapy: 
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(1)  Will  the  covered  servicemember  need  care  for  a  single  continuous  period  of  time,  including  any  time  for 

treatment  and  recovery? _ Yes  _ No 

If  yes,  estimate  the  beginning  and  ending  dates  for  this  period  of  time: _  . _ 

(2)  Will  the  covered  servicemember  require  periodic  follow-up  treatment  appointments? 

_ Yes  _ No  If  yes,  estimate  the  treatment  schedule: _ 

(3)  Is  there  a  medical  necessity  for  the  covered  servicemember  to  have  periodic  care  for  these  follow-up  treatment 

appointments?  _ Yes  _ ^No 

(4)  Is  there  a  medical  necessity  for  the  covered  servicemember  to  have  periodic  care  for  other  than  scheduled 

follow-up  treatment  appointments  (e.g.,  episodic  flare-ups  of  medical  condition)?  _ ^Yes  _ ^No  If  yes, 

please  estimate  the  frequency  and  duration  of  the  periodic  care: 


Signature  of  Health  Care  Provider: 


PAPERWORK  REDUCTION  ACT  NOTICE  AND  PUBLIC  BURDEN  STATEMENT 
If  submined,  it  is  mandatory  for  employers  to  retain  a  copy  of  this  disclosure  in  their  records  for  three  years,  in  accordance  with  29  U.S.C. 

§  2616;  29  C.F.R.  §  825.500.  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  0MB 
control  number.  The  Department  of  Labor  estimates  that  it  will  take  an  average  of  20  minutes  for  respondents  to  complete  this  collection  of 
information,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection  of  information.  If  you  have  any  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  information,  including  suggestions  for  reducing  this  burden,  send  them  to  the  Administrator,  Wage  and  Hour  Division,  U.S. 
Department  of  Labor.  Room  S-3502, 200  Constitution  AV,  NW,  Washington,  DC  20210.  DO  NOT  SEND  THE  COMPLETED  FORM 
TO  THE  WAGE  AND  HOUR  DIVISION:  RETURN  IT  TO  THE  PATIENT. 
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If  you  are  unable  to  make  certain  of  the 
military-related  determinations  contained  below  in  Part  B,  you  are  permitted  to  rely  upon  determinations 
from  an  authorized  DOD  representative  (such  as  a  DOD  recovery  care  coordinator).  (Please  ensure  that 
Section  I  above  has  been  completed  before  completing  this  section.)  Please  be  sure  to  sign  the  form  on  the  last 


page. 


Health  Care  Provider’s  Name  and  Business  Address: 


Type  of  Practicc/^edical  Specialty': _ 

Please  state  whether  you  are  either:  (1)  a  DOD  health  care  provider;  (2)  a  V.A  health  care  provider;  (3)  a  DOD 
TRICARE  network  authorized  private  health  care  provider;  or  (4)  a  DOD  non-network  TRIC.ARE  authorized 
private  health  care  provider:  _ 

Telephone:  (  ) _  Fax:  (  ) _  Email: _ 


(1)  Covered  Serv  icemember’s  medical  condition  is  classified  as  (Check  One  of  the  Appropriate  Boxes): 

□  (VSI)  Very  Seriously  Ill/Injured  -  Illness/Injury'  is  of  such  a  severity'  that  life  is  imminently 
endangered.  Family  members  are  requested  at  bedside  immediately.  (Please  note  this  is  an  internal  DOD 
casualty  assistance  designation  used  by  DOD  healthcare  providers.) 

□  (SI)  Seriously  Ill/Injured  -  Illness/injury'  is  of  such  severity’  that  there  is  cause  for  immediate  concern, 
but  there  is  no  imminent  danger  to  life.  Family  members  are  requested  at  bedside.  (Please  note  this  is  an 
internal  DOD  casualty  assistance  designation  used  by  DOD  healthcare  providers.) 

□  OTHER  Ill/Injured  -  a  serious  injury  or  illness  that  may  render  the  serv  icemember  medically  unfit  to 
perform  the  duties  of  the  member’s  office,  grade,  rank,  or  rating. 

□  NONE  OF  THE  .4BOVT  (Note  to  Employee:  If  this  box  is  checked,  you  may  still  be  eligible  to  take 
leave  to  care  for  a  covered  family  member  with  a  “serious  health  condition”  under  §  825.1  13  of  the  FMLA. 
If  such  leave  is  requested,  you  may  be  required  to  complete  DOE  FORM  WH-380  or  an  employer-provided 
form  seeking  the  same  information.) 

(2)  Was  the  condition  for  w  hich  the  Covered  Serv  ice  member  is  being  treated  incurred  in  line  of  duty  on  active 

duty  in  the  armed  forces?  _ Yes _ No 

(3)  .Approximate  date  condition  commenced: _ 


(4)  Probable  duration  of  condition  and/or  need  for  care: 


(5)  Is  the  covered  servicemember  undergoing  medical  treatment,  recuperation,  or  therapy?  _ Yes _ No.  If 

yes,  please  describe  medical  treatment,  recuperation  or  therapy: 
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(1)  Will  the  covered  servicemember  need  care  for  a  single  continuous  period  of  time,  including  any  time  for 

treatment  and  recovery?  _ Yes  _ No 

If  yes,  estimate  the  beginning  and  ending  dates  for  this  period  of  time:  _ _ 

(2)  Will  the  covered  servicemember  require  periodic  follow-up  treatment  appointments? 

_ Yes  _ No  If  yes,  estimate  the  treatment  schedule: _ 

(3)  Is  there  a  medical  necessity  for  the  covered  servicemember  to  have  periodic  care  for  these  follow-up  treatment 

appointments?  _ Yes  _ No 

(4)  Is  there  a  medical  necessity  for  the  covered  serv  icemember  to  have  periodic  care  for  other  than  scheduled 

follow-up  treatment  appointments  (e.g.,  episodic  flare-ups  of  medical  condition)?  _ Yes  _ No  If  yes, 

please  estimate  the  frequency  and  duration  of  the  periodic  care: 


P.4PERWORK  REDUCTION  ACT  NOTICE  AND  PUBLIC  BURDEN  STATEMENT 

If  submitted,  it  is  mandatory  for  employers  to  retain  a  copy  of  this  disclosure  in  their  records  for  three  years,  in  accordance  with  29  U.S.C. 

§  2616;  29  C.F.R.  §  825.500.  Persons  are  not  required  to  respond  to  this  collection  of  information  unless  it  displays  a  currently  valid  O.MB 
control  number.  The  Department  of  Labor  estimates  that  it  will  take  an  average  of  20  minutes  for  respondents  to  complete  this  collection  of 
information,  including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection  of  information.  If  you  have  any  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  information,  including  suggestions  for  reducing  this  burden,  send  them  to  the  .Administrator,  Wage  and  Hour  Division,  U.S. 
Department  of  Labor,  Room  S-3502,  200  Constitution  AV,  NW,  Washington,  DC  20210  DO  NOT  SEND  THE  COMPLETED  FOR.M 
TO  THE  WAGE  AND  HOUR  DIVISION:  RETURN  IT  TO  THE  PATIE.NT. _ 
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ELECTION  ASSISTANCE  COMMISSION 

Publication  of  State  Plan  Pursuant  to 
the  Help  America  Vote  Act 

agency:  U.S.  Election  Assistance 
Commission  (EAC). 
action:  Notice. 

SUMMARY:  Pursuant  to  sections 
254(a)(ll)(A)  and  255(b)  of  the  Help 
America  Vote  Act  (HAVA),  Public  Law 
107-252,  the  U.S.  Election  Assistance 
Commission  (EAC)  hereby  causes  to  be 
published  in  the  Federal  Register 
material  changes  to  the  HAVA  State 
plans  previously  submitted  by 
Louisiana  and  Nevada. 

DATES:  This  notice  is  effective  upon 
publication  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brvan  Whitener,  Telephone  202-566- 
3100  or  1-866-747-1471  (toll-free). 

Submit  Comments:  Any  comments 
regarding  the  plans  published  herewith 
should  be  made  in  writing  to  the  chief 
election  official  of  the  individual  State 
at  the  address  listed  below. 
SUPPLEMENTARY  INFORMATION:  On  March 
24,  2004,  the  U.S.  Election  Assistance 
Commission  published  in  the  Federal 


Register  the  original  HAVA  State  plans 
filed  by  the  50  States,  the  District  of 
Columbia  and  the  Territories  of 
American  Samoa,  Guam,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  69  FR 
14002.  HAVA  anticipated  that  States, 
Territories  and  the  District  of  Columbia 
would  change  or  update  their  plans 
from  time  to  time  pursuant  to  HAVA 
section  254  (a)(ll)  through  (13).  HAVA 
sections  254(a)(ll)(A)  and  255  require 
EAC  to  publish  such  updates. 

The  revised  State  plans  from 
Louisiana  and  Nevada  address  material 
changes  in  the  respective  activities  and 
budgets  of  the  previously  submitted 
State  plans.  In  accordance  with  HAVA 
section  254(a)(12),  all  the  State  plans 
submitted  for  publication  provide 
information  on  how  the  respective  State 
succeeded  in  carrying  out  its  previous 
State  plan.  The  States  all  confirm  that 
these  material  changes  to  their 
respective  State  plans  were  developed 
and  submitted  to  public  comment  in 
accordance  with  HAVA  sections 
254(a)(ll),  255,  and  256. 

Upon  the  expiration  of  30  days  from 
November  17,  2008,  the  States  are 
eligible  to  implement  the  material 


changes  addressed  in  the  plans  that  are 
published  herein,  in  accordance  with 
HAVA  section  254(a)(ll)(C). 

EAC  wishes  to  acknowledge  the  effort 
that  went  into  revising  this  State  plan 
and  encourages  further  public  comment, 
in  writing,  to  the  State  election  official 
listed  below. 

Chief  State  Election  Officials 

The  Honorable  Jay  Dardenne, 
Secretary  of  State,  Twelve  United  Plaza, 
8585  Archives  Avenue,  P.O.  Box  94125, 
Baton  Rouge,  Louisiana  70809,  Phone: 
(225)  922-0900,  Fax:  (225)  922-0945,  E- 
mail:  eIections@sos.Iouisiana.gov. 

Mr.  Matthew  M.  Griffin,  Deputy 
Secretary  for  Elections,  Office  of  the 
Secretary  of  State,  101  N.  Carson  Street, 
Suite  3,  Carson  City,  Nevada  89701- 
4786,  Phone:  (775)  684-5708,  Fax:  (775) 
684-5725,  E-mail: 

Thank  you  for  your  interest  in 
improving  the  voting  process  in 
America. 

Dated:  October  14,  2008. 

Thomas  R.  Wilkey, 

Executive  Director,  U.S.  Election  Assistance 
Commission. 

BILLING  CODE  682a-KF-P 
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Jay  Dardenne 
Secretary  of  State 
September  16, 2008 


'  References  in  this  plan  may  be  made  to  the  Secretary  of  State  and/or  Commissioner  of  Elections.  After 
January  12.  2004,  the  responsibility  for  all  functions  of  both  constitutional  officers  lies  with  the  Secretary 
of  State. 
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When  paper  ballots  are  mailed  out  to  the  voter,  the  paper  ballot  is  accompanied  by 
instructions  informing  the  voter  on  how  to  cast  a  vote  on  the  paper  ballot, 
■  including  the  proper  technique  in  marking  the  selection  and  correcting  a  selection. 
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system,  including  results  and  a  printed  log  printed  log  of  each  vote  a 

manual  audit  capacity.  of  each  vote  cast  on  the  cast  on  the  voting  | 
‘  voting  system.  system.  _ I 


provisional  ballot. 

The  voter  may  cast  a  provisional  ballot  or  absentee  provisional  ballot  at  the 
polling  place  or  Registrar  of  Voters’  office  afier  signing  an  affirmation  that 
states  that  he  is  a  registered  voter  in  the  Jurisdiction  and  that  he  is  eligible  to 
vote  in  the  Federal  election. 
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Act  423  of  the  2003  Regular  Session  of  the  Louisiana  Legislature;  and  Motor  Vehicle  Authority  shall  enter  into  an  agreement  to  match 

information  in  the  statewide  registration  database  and  the  OMV  database  to 

a)  Requires  the  conunissioner  or  registrar/deputy  registrar  to  provide  an  applicant  verify  accuracy  of  information  provided  on  voter  registration  application.) 

who  casts  a  provisional  ballot  with  written  instructions  for  how  the  applicant  may 
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•Coordination  with  parish  election  officials  to  establish  community-based 
programs  for  voter  outreach  and  education  programs. 
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I)  Deadline:  First  Federal  election  on  and  after  January  1,  2006.  Louisiana 
received  a  waiver  to  extend  the  deadline  from  the  first  Federal  election  on  and 
after  January  I,  2004  to  the  first  Federal  election  on  and  after  January  1, 2006. 
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Act  423  of  the  2003  Regular  Session  of  the  Louisiana  Legislature  established  a  Louisiana  received  $4,911,421  in  Title  I,  Section  101  funds  for  the  purpose  of 
uniform,  nondiscriminatory  procedure  for  the  resolution  of  a  complaint  alleging  a  improving  the  administration  of  elections  for  Federal  office, 

violation  of  any  provision  of  Title  HI  of  HAVA  for  an  election  for  federal  office. 
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ine  Louisiana  Help  America  Vote  Advisory  Committee  (2006)  adopted  the 
Preliminary  Amended  State  Plan  on  June  29,  2006.  After  the  public  notice  and 
comment  period,  the  amended  plan  was  submitted  for  publication  in  the  Federal 
Register  and  the  Amended  State  Plan  became  final  on  November  10, 2006. 
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PROPOSED  CONSTITUTIONAL  AMENDMENT  BALLOT:  If  you  have  been 
provided  with  a  ballot  containing  a  propoaed  constitutional  amendment, 
you  must  be  careful  to  return  it  in  the  proper  envelope  for  tabulation.  This 
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Appliyapt?  who  go  npt  have  a  Louisiana  driver's  license.  Louisiana  snecial 
;ntification  card,  or  social  security  number- 

.  (ii— 1^?  .rcRis^yapon  information  provided  bv  an  aoDlicant  wh^  does  nut  | 
aigiMa  Illnv^r's  li<;?n$g.  Louisiana  special  identification  card,  or  social  security 
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S 1 52. 1  ■  Destruction  of  records  of  the  registrar  of  voters 

(ii)  When  a  person  has  submitted  an  application  to  vote  ab.sentee  by  mail  pursuant  to  this  If  original  records  of  a  registrar  of  voters  are  destroyed  as  a  result  of  cat 

Subparagraph,  the  registrar  shall,  prior  to  sending  the  absentee  by  mail  ballot,  contact  the  ins<^  nr  damage,  every  attempt  shall  be  made  to  re-create  the  records.  Compute 
appropriate  election  official  in  the  jurisdiction  where  the  applicant  has  requested  for  his 
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F.  The  procedure  for  counting  absentee  by  mail  or  early  voting  ballots  shall  be  as 

follows; 

( 1 )  A  member  of  the  board  shall  remove  the  envelopes  containing  the  absentee  by 
mail  and  early  voting  ballots  and  early  voting  absentee  applications  from  the  special 
absentee  by  mail  and  early  voting  ballot  envelope. 
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(2)(a)  On  mechanical  voting  machines  incapable  of  producing  printed  reaults,  the  election  results  from  such  machine. 
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and  atmpliance  and  continue  to  be  fiscally  responsible  in  best  utilizing  the  State’s  remaining 
funds. 
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The  State  will  maintain  between  $2-3  million  to  cover  any  additional  improvements  to  be 
made. to  the  internally  built  statewide  voter  registration  list  and  any  additional 
maintenance  costs  which  may  arise. 
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Nevada’s  leadership  role  in  election  reform.  Following  is  a  description  of  the  timetable  for  established  will  continue  to  be  used  to  measure  the  performance  of  the  additional  funding, 

meeting  each  element  of  the  Plan  and  the  title  of  the  official  responsible  for  ensuring  each 
such  element  is  met: 
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See  Appendix  A  for  copy  of  Administrative  Complaint  Procedure. 
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The  State’s  Advisory  Committee  consists  of  fifteen  (15)  members  including  the  Secretary  Committee  staff,  including  the  Deputy  Attorney  General,  the  State 

of  State,  local  election  officials  fiom  the  two  largest  counties  in  the  State  and  a  variety  of  Coordinator,  and  the  State  Advisory  Committee  Secretary. 

other  election  stakeholders’.  The  Secretary  of  State  selected  the  committee  membership 
and  either  he  or  his  Chief  Deputy  acted  as  Chairperson  for  each  meeting  held. 
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I .  Excqit  as  otherwise  provided  in  this  subsection,  the  Secretary  of  State  or  his  designee  will 
NAC  293 J20  Review;  dismisMl  and  refiling.  (NRS  293- 1 24, 233.^§5)  act  as  the  hearing  officer  for  a  hearing  held  pursuant  to  NAC  293.530.  If  the  Secretary  of  State  is 

I .  The  Secretary  of  State  or  his  designee  will  review  each  complaint  filed  pursuant  to  NA^  a  respondent  in  the  complaint,  the  Secretary  of  State  will  appoint  a  designee  who  is  an 
to  determine  whether  the  complaint:  independent  professionally  qualified  person  to  act  as  the  hearing  officer. 

(a)  States  a  violation  of  42  U.S.C.  §§  1 5481  to  1 5502,  inclusive;  and 


<  NAC  293^5  Remedial  action  or  dismissal;  issuance  of  final  determination.  INRS 
293.124.293.4685) 

2.  The  complainant,  any  respondent  and  any  interested  member  of  the  public  may  appear  at  1.  If  the  Secretary  of  State  or  his  designee,  whether  acting  as  a  hearing  oflicer  pursuant  to 

the  hearing,  in  person  or  by  teleconference,  and  testify  or  present  relevant  evidence  in  connection  NAC  293.535  or  reviewing  a  complaint  pursuant  to  NAC  293.540.  determines  that  a  violation  of 

with  the  complaint.  All  testimony  to  be  considered  in  the  hearing  will  be  taken  under  oath.  The  42  U.S.C.  §§  15481  to  15502,  inclusive,  has  occurred,  is  occurring  or  is  about,  to  occur,  the 
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8.  "Deficient  registration  record"  means  those  records  submitted  to  NevVoter  that  do  not  meet  (b)  "Fatal  Pending  "  means  a  voter  who  is  missing  critical  eligibility  criteria  and  who 

the  NevVoter  data  exchange  standards  set  forth  in  the  "Data  Exchange  Standards  Document".  is  ineligible  to  vote  until  the  missing  information  is  submitted  to  the  appropriate  County 

Elections  Official. 


19.  "Registration  record"  means  electronically  stored  data  associated  with  an  individual  5,  The  Secretary  of  State  shall  prepare  an  official  statewide  voter  registration  list  for  the 

registered  voter.  upcoming  election  for  distribution  to  each  County  Election  Official  from  the  archived  records 

created  pursuant  to  subsection  3  and  which  must  be  consistent  with  pollbooks,  rosters,  master 

20.  "Social  security  number"  means  the  last  four  digits  of  a  voter's  social  security  number  issued  ^  lists,  and  posting  logs  generated  from  a  County  Elections  Management  System  for  u.se  in  the 

by  the  Social  Security  Administration.  upcoming  election  and  for  all  other  official  election  purposes. 
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4.  County  Election  Officials  shall  continue  to  submit  information  to  NevVoter  after  the  1^  day  ].  A  County  Elections  Official  who  receives  a  notice  from  the  Secretary  of  State  or  another 

prior  to  an  election  but  any  such  records  shall  not  be  included  in  the  archived  list  for  the  County  Elections  Official  requesting  a  change  to,  or  cancellation  of.  or  verification  of,  a  voter's 

upcoming  election  created  pursuant  to  subsection  3.  registration  record  shall  commence  the  requested  action,  including  sending  any  required 
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/.  Each  County  Elections  Official  shall  compare  all  voter  registration  records  with  records  of  The  Secretary  of  State  shall  immediately  notify  a  County  Elections  Official  of  any  voters  who 

convicted  felons  received  from  any  law  enforcement  agency  or  from  the  Secretary  of  State  ^Tie  Secretary  of  State  determines  have  an  unmatched  social  security  number  as  the  result  of  the 
whenever  the  County  Elections  Official  receives  updated  felony  records.  process  in  subsection  I  of  this  section. 
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Submitted  OD  or  After  January  I,  2006.  gy  submitting  a  full  load  file  to  NevVoter,  a  County  Election  Official  certifies  that  the 

information  contained  therein  is  accurate,  is  in  compliance  with  State  and  Federal  law,  and  was 

1.  Each  biuine.fs  day,  the  Secretary  of  State  shall  compare  social  security  numbers  for  each  submitted  to  NevVoter  via  secure  file  transfer  protocols  and  in  accordance  with  applicable  law. 

voter  in  NevVoter  with  the  social  security  number  data  file  from  the  Social  Security 

Administration  in  order  to  match  .social  security  numbers  for  all  registered  voters  in  NevVoter.  20.  Obligations  of  State  and  Local  Election  Ofncials. 


Any  voter  registration  information  obtained  by  a  County  Elections  Official  shall  be  accessible  to  the  public.  Confidential  voter  records  under  this  section  shall  be  maintained  by 

electronically  entered  into  the  County  Elections  Management  System  and  into  NevVoter  on  an  County  Election  officials  and  the  Secretary  of  State  will  periodically  verify  status  of  confidential 

expedited  basis  at  the  time  the  information  is  provided.  The  Secretary  of  State  shall  provide  such  address  program  participants  as  requested  by  the  Secretary  of  State, 

support  as  may  he  required  so  County  Election  Officials  are  able  to  submit  any  voter 

registration  information  into  NevVoter.  Sec.  26.  Confidential  Voter  Addresses  and  Telephone  Numbers. 
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All  voter  records  that  are  confidential  pursuant  to  NRS  293.5002  shall  be  maintained  in  a 
manner  ensuring  these  records  are  accessible  only  to  authorized  personnel  and  shall  not  be 
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Part  rv 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Parts  203  and  3500 
Real  Estate  Settlement  Procedures  Act 
(RESPA):  Rule  To  Simplify  and  Improve 
the  Process  of  Obtaining  Mortgages  and 
Reduce  Consumer  Settlement  Costs;  Final 
Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  203  and  3500 

[Docket  No.  FR-5180-F-03] 

RIN  2502-AI61 

Real  Estate  Settlement  Procedures  Act 
(RESPA):  Rule  To  Simplify  and 
Improve  the  Process  of  Obtaining 
Mortgages  and  Reduce  Consumer 
Settlement  Costs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  HUD’s 
regulations  to  further  RESPA’s  purposes 
by  requiring  more  timely  and  effective 
disclosures  related  to  mortgage 
settlement  costs  for  federally  related 
mortgage  loans  to  consumers.  The 
changes  made  by  this  final  rule  are 
designed  to  protect  consumers  from 
unnecessarily  high  settlement  costs  by 
taking  steps  to:  improve  and  standardize 
the  Good  Faith  Estimate  (GFE)  form  to 
make  it  easier  to  use  for  shopping 
among  settlement  service  providers; 
ensure  that  page  1  of  the  GFE  provides 
a  clear  summary  of  the  loan  terms  and 
total  settlement  charges  so  that 
borrowers  will  be  able  to  use  the  GFE 
to  identify  a  particular  loan  product  and 
comparison  shop  among  loan 
originators;  provide  more  accurate 
estimates  of  costs  of  settlement  services 
shown  on  the  GFE;  improve  disclosure 
of  yield  spread  premiums  (YSPs)  to  help 
borrowers  understand  how  YSPs  can 
affect  borrow'ers’  settlement  charges; 
facilitate  comparison  of  the  GFE  and  the 
HUD-l/HUD-lA  Settlement 
Statements;  ensure  that  at  settlement 
borrowers  are  aware  of  final  costs  as 
they  relate  to  their  particular  mortgage 
loan  and  settlement  transaction;  clarify 
HUD-1  instructions;  expressly  state  that 
RESPA  permits  the  listing  of  an  average 
cf  trge  on  the  HUD-1;  and  strengthen 
the  prohibition  against  requiring  the  use 
of  affiliated  businesses. 

This  final  rule  follows  a  March  14, 
2008,  proposed  rule  and  makes  changes 
in  response  to  public  comment  and 
further  consideration  of  certain  issues 
by  HUD.  In  addition,  this  rule  provides 
for  an  appropriate  transition  period. 
Gompliance  with  the  new  requirements 
pertaining  to  the  GFE  and  settlement 
statements  is  not  required  until  January 
1,  2010.  However,  certain  provisions  are 
to  be  implemented  upon  the  effective 
date  of  the  final  rule. 

DATES:  Effective  Date:  This  rule  is 
effective  on  January  16,  2009. 


FOR  FURTHER  INFORMATION  CONTACT:  Ivy 

Jackson,  Director,  or  Barton  Shapiro, 
Deputy  Director,  Office  of  RESPA  and 
Interstate  Land  Sales,  Office  of  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SVV., 

Room  9158,  Washington,  DG  20410- 
8000;  telephone  number  202-708—0502. 
For  legal  questions,  contact  Paul  S.  Geja, 
Assistant  General  Gounsel;  Joan  Kayagil, 
Deputy  Assistant  General  Gounsel;  or 
Rhonda  L.  Daniels,  Attorney-Advisor, 
for  GSE/RESPA,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
SW.,  Room  9262,  Washington,  DG 
20410-0500;  telephone  number  202- 
708-3137.  These  telephone  numbers  are 
not  toll-free.  Persons  with  hearing  or 
speech  impairments  may  access  these 
numbers  through  TTY  by  calling  the 
toll-free  Federal  Information  Relay 
Service  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  14,  2008  (73  FR  14030), 
HUD  published  a  proposed  rule  (March 
2008  proposed  rule)  that  submitted  for 
public  comment  changes  to  HUD’s 
regulations  designed  to  improve  certain 
disclosures  required  to  be  provided 
under  RESPA  (12  U.S.G.  2601-2617). 
The  RESPA  disclosure  requirements 
apply  in  almost  all  transactions 
involving  mortgages  that  secure  loans 
on  one-to  four-family  residential 
properties.  HUD’s  regulations 
implementing  the  RESPA  requirements 
are  codified  in  24  GFR  part  3500.  The 
revisions  to  the  regulations  adopted  by 
HUD  in  this  final  rule  are  intended  to 
make  the  process  of  obtaining  mortgage 
financing  clearer  and,  ultimately,  less 
costly  for  consumers. 

The  preamble  of  the  March  2008 
proposed  rule  presents  an  overview  of 
the  statutory  requirements  under 
RESPA,  as  well  as  a  detailed  account  of 
HUD’s  efforts  to  initiate  regulatory 
changes  commencing  in  2002.  HUD 
refers  the  reader  to  the  March  2008 
proposed  rule  for  a  detailed  description 
of  the  background  of  this  rulemaking. 
The  principles  that  guided  HUD  in  the 
development  of  this  rule  are  also 
included  in  the  March  2008  proposed 
rule. 

The  preamble  to  this  final  rule 
highlights  some  of  the  more  significant 
changes  made  at  this  final  rule  stage  in 
response  to  public  comment  and  upon 
further  consideration  of  certain  issues 
by  HUD,  summarizes  the  public 
comments  received  on  the  March  2008 
proposed  rule,  and  provides  HUD’s 
response  to  those  comments.  The 
following  table  of  contents  is  provided 
to  assist  the  reader  in  identifying  where 
certain  topics  are  discussed  in  this 


preamble.  This  final  rule  is  also 
accompanied  by  a  final  regulatory 
impact  analysis  and  regulatory 
flexibility  analysis,  which  are  addressed 
in  sections  VIII  and  IX  of  this  preamble. 

Table  of  Contents 

7.  Significant  Changes  from  March  2008 
Proposed  Rule 

II.  Overview  of  Commenters 

III.  GFE  and  GFE  Requirements — Discussion 

of  Public  Comments 

A.  Overall  Comments  on  the  Proposed 
Required  GFE  Form 

B.  Changes  to  Facilitate  Shopping 

1.  New  Definitions  for  “GFE  Application’’ 
and  “Mortgage  Application.” 

2.  Up-Front  Fees  That  Impede  Shopping 

3.  Introductory  Language  on  the  GFE  Form 

4.  Terms  on  the  GFE  (Summary  of  Loan 
Details) 

5.  Period  During  Which  the  GFE  Terms  Are 
Available  to  the  Borrower 

6.  Option  to  Pay  Settlement  Costs 

7.  Establishing  Meaningful  Standards  for 
GFEs 

a.  Tolerances 

b.  Unforeseeable  Circumstances 

8.  Lender  Disclosure 

9.  Enforcement  and  Cure 

10.  Implementation  Period 

C.  Lender  Payments  to  Mortgage  Brokers — 
Yield  Spread  Premiums  (YSPs) 

1.  Disclosure  of  YSP  on  GFE 

2.  Definition  of  “Mortgage  Broker.” 

3.  FHA  Limitation  on  Origination  Fees  of 
Mortgagees 

IV.  Modification  of  HUD-1/1  A  Settlement 

Statement 

A.  Overall  Comments  on  Proposed  Changes 
to  HUD— 1/1 A  Settlement  Statement 

B.  Proposed  Addendum  to  the  HUD-1,  the 
Closing  Script 

V.  Permissibility  of  Average  Cost  Pricing  and 

Negotiated  Discounts — Discussion  of 
Public  Comments 

A.  Overview  and  Definition  of  “Thing  of 
Value” 

B.  Methodology  for  Average  Cost  Pricing 

VI.  Prohibition  Against  Requiring  the  Use  of 

Affiliates — Discussion  of  Public 
Comments 

VII.  Technical  Amendments 

VIII.  Regulatory  Flexibility  Act — Comments 
of  the  Office  of  Advocacy  of  the  Small 
Business  Administration 

IX.  Findings  and  Certifications 

I.  Significant  Changes  From  March 
2008  Proposed  Rule 

RESPA  is  a  consumer  protection 
statute,  and,  as  further  described  in  this 
preamble,  consumer  groups  were,  in 
general,  very  supportive  of  the  basic 
goals  and  key  components  of  the  March 
2008  proposed  rule.  For  example,  the 
National  Consumer  Law  Center,  in  a 
joint  comment  with  Consumer  Action, 
the  Consumer  Federation  of  America, 
and  the  National  Association  of 
Consumer  Advocates,  stated,  “HUD  has 
done  an  excellent  job  in  moving  the  ball 
toward  greater  protection  for  consumers 
in  the  settlement  process.”  In  addition. 
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the  Center  for  Responsible  Lending,  in 
its  comment  concluded:  “[W]e  applaud 
HUD  for  addressing  the  challenge  of 
reforming  RESPA.  We  believe  HUD’s 
proposed  GFE  provides  important 
improvements  over  existing 
requirements.” 

HUD  received  adverse  comments 
about  many  aspects  of  the  proposed 
rule,  primarily  from  mortgage  industry 
representatives,  including  requests  that 
HUD  withdraw  its  proposal  entirely  or 
that  HUD  postpone  its  current  efforts  in 
order  to  work  with  the  Federal  Reserve 
Board  to  arrive  at  a  joint  regulatory 
approach.  HUD  takes  these  comments 
very  seriously  and  appreciates  the 
concerns  raised  by  these  commenters. 
HUD’s  view  continues  to  be,  however, 
that  irhprovements  in  disclosures  to 
consumers  about  critical  information 
relating  to  the  costs  of  obtaining  a  home 
mortgage,  often  the  most  significant 
financial  transaction  a  consumer  will 
enter  into,  are  needed,  and  that  such 
disclosures  are  a  central  purpose  of 
RESPA.  Most  commenters — including 
consumers,  industry  representatives, 
and  federal  and  state  regulatory 
agencies — supported  the  concept  of 
better  disclosures  in  general,  and 
commended  both  HUD’s  efforts  and 
particular  provisions  in  the  proposed 
rule. 

Moreover,  given  the  current  mortgage 
crisis,  the  foreclosure  situation  many 
homeowners  are  now  facing  because 
they  entered  info  mortgage  transactions 
that  they  did  not  fidly  understand,  and 
the  prospect  that  future  homeowners 
may  find  themselves  in  this  same 
situation,  HUD  believes  that  it  is  very 
important  that  the  improvements  in 
mortgage  disclosures  made  by  this  final 
rule  move  forward  immediately. 
Nevertheless,  as  noted  in  the  preamble 
to  the  March  2008  proposed  rule,  HUD 
will  continue  to  work  with  the  Federal 
Reserve  Board  to  achieve  coordination 
and  consistency  between  the  Board’s 
current  regulatory  efforts  and  HUD’s 
requirements. 

HUD  has  made  many  changes  to  the 
March  2008  proposed  rule  in  response 
to  public  comment  and  further 
consideration  of  certain  issues  by  HUD. 
Some  of  the  provisions  in  the  March 
2008  proposed  rule  have  been  revised  in 
this  final  rule  and  others  have  been 
withdrawn  for  further  consideration. 
HUD  believes  that  the  result  is  a  final 
rule  that  will  give  borrowers  additional 
and  more  reliable  information  about 
their  mortgage  loans  earlier  in  the 
application  process,  and  will  better 
assure  that  the  mortgage  loans  to  which 
they  commit  at  settlement  will  be  the 
loans  of  their  choice.  At  the  same  time, 
in  recognition  of  the  concerns  raised  by 


industry  commenters  about  the  need  for 
sufficient  time  for  the  industry  to  make 
systems  and  operational  changes 
necessary  to  meet  the  requirements  of 
the  new  rule,  the  final  rule  provides  that 
the  new  GFE  and  HUD-1  will  not  be 
required  until  January  1,  2010. 

However,  certain  other  provisions  of  the 
rule  will  take  effect  60  days  from  the 
publication  date  of  the  final  rule.  The 
following  are  some  of  the  most 
significant  changes  made  at  this  final 
rule  stage,  and  are  discussed  in  more 
detail  in  the  discussion  of  public 
comment. 

•  A  GFE  form  that  is  shorter  than  had 
been  proposed. 

•  Allowing  originators  the  option  not 
to  fill  out  the  tradeoff  table  on  the  GFE 
form. 

•  A  revised  definition  of 
“application”  to  eliminate  the  separate 
GFE  application  process. 

•  Adoption  of  requirements  for  the 
GFE  that  are  similar  to  recently  revised 
Federal  Reserve  Board  Truth-in-Lending 
regulations  which  limit  fees  charged  in 
connection  with  early  disclosures  and 
defining  timely  provision  of  the 
disclosures. 

•  Glarification  of  terminology  that 
describes  the  process  applicable  to,  and 
the  terms  of,  an  applicant’s  particular 
loan. 

•  Inclusion  of  a  provision  to  allow 
lenders  a  short  period  of  time  in  which 
to  correct  certain  violations  of  the  new 
disclosure  requirements. 

•  A  revised  HUD-l/lA  settlement 
statement  form  that  includes  a  summarj' 
page  of  information  that  provides  a 
comparison  of  the  GFE  and  HUD-l/lA 
list  of  charges  and  a  listing  of  final  loan 
terms  as  a  substitute  for  the  proposed 
closing  script  addition. 

•  Elimination  of  the  requirement  for  a 
closing  script  to  be  completed  and  read 
by  the  closing  agent. 

•  A  simplified  process  for  utilizing  an 
average  charge  mechanism. 

•  No  regulatory  change  in  this 
rulemaking  regarding  negotiated 
discounts,  including  volume  based 
discounts. 

II.  Overview  of  Commenters 

The  public  comment  period  on  the 
March  2008  proposed  rule  was 
originally  scheduled  to  close  on  May  13, 
2008.  In  response  to  numerous  requests, 
including  congressional  requests,  to 
extend  the  comment  period,  and  HUD’s 
desire  to  develop  a  better  rule,  HUD 
announced  an  extension  of  the  comment 
period.  This  announcement  was  made 
on  both  HUD’s  Web  site  and  by 
publication  of  a  notice  in  the  Federal 
Register  on  May  12,  2008  (73  FR  26953). 
At  the  close  of  the  extended  public 


comment  period  on  June  12,  2008,  HUD 
had  received  approximately  12,000 
comments.  Approximately  two-thirds  of 
the  comments  received  were  duplicative 
or  repeat  comments;  i.e.,  individuals  or 
organizations  who  submitted  identical 
or  virtually  identical  comments.  For 
example,  members  of  certain  trade 
organizations,  or  employees  of  certain 
companies,  frequently  submitted 
identical  comments. 

HUD  received  comments  from 
homeowners,  prospective  homeowners, 
organizations  representative  of 
consumers,  and  numerous  industry 
organizations  involved  in  the  settlement 
process,  including  lending  institutions, 
mortgage  brokers,  real  estate  agents, 
lawyers,  title  agents,  escrow  agents, 
closing  agents  and  notaries,  community 
development  corporations,  and  major 
organizations  representative  of  key 
industry  areas  such  as  bankers, 
mortgage  bankers,  mortgage  brokers, 
realtors,  and  title  and  escrow  agents,  as 
well  as  from  state  and  federal  regulators. 

HUD  appreciates  all  those  who  took 
the  time  to  review  the  March  2008 
proposed  rule  and  submit  comments. 

In  addition  to  submission  of 
comments,  HUD  representatives 
accepted  invitations  to  participate  in 
public  forums  and  panel  discussions 
about  RESPA  and  HUD’s  March  2008 
proposed  rule.  HUD  also  met.  at  HUD 
Headquarters  or  at  the  offices  of  the 
Office  of  Management  and  Budget 
(OMB),  with  interested  parties, 
requesting  meetings  as  provided  by 
Executive  Order  12866  (Regulatory 
Planning  and  Review),  who  highlighted 
for  HUD  and  OMB  areas  of  concern  and 
support  for  various  aspects  of  the  rule. 

All  of  this  input  contributed  to  HUD’s 
decisions  that  resulted  in  this  final  rule. 

HUD  also  received  approximately  100 
public  comments  that  were  submitted 
after  the  deadline.  To  the  extent 
feasible,  HUD  reviewed  late  comments 
to  determine  if  issues  were  raised  that 
were  not  addressed  in  comments 
submitted  by  the  deadline. 

III.  GFE  and  GFE  Requirements — 
Discussion  of  Public  Comments 

A.  Overall  Comments  on  the  Proposed 
Required  GFE  Form 

Proposed  Rule.  HUD  proposed  a  four- 
page  GFE  form.  The  first  page  of  the 
GFE  included  a  summary  chart  with  key 
terms  and  information  about  the  loan  for 
which  the  GFE  was  provided,  including 
initial  loan  balance;  loan  term;  initial 
interest  rate;  initial  amount  owed  for 
principal,  interest,  and  any  mortgage 
insurance;  rate  lock  period:  whether  the 
interest  rate  can  rise;  whether  the  loan 
balance  can  rise;  whether  the  monthly 
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amount  owed  for  principal,  interest,  and 
.  any  mortgage  insiuance  can  rise; 
whether  the  loan  has  a  prepayment 
penalty;  whether  the  loan  has  a  balloon 
payment;  and  whether  the  loan  includes 
a  monthly  escrow  payment  for  property 
taxes  and  possibly  other  obligations. 

The  first  page  of  the  form  also  included 
information  regarding  the  length  of  time 
the  interest  rate  for  the  GFE  was  valid; 
the  length  of  time  the  other  settlement 
charges  were  valid;  information  about 
when  settlement  must  occur  if  the 
borrower  proceeds  with  the  loan;  and 
information  concerning  how  many  days 
the  interest  rate  must  be  locked  before 
settlement.  At  the  bottom  of  the  first 
page,  the  GFE  included  a  summary  of 
the  settlement  charges.  The  adjusted 
origination  charges  listed  on  the  second 
page,  along  with  the  charges  for  all  other 
settlement  charges  listed  on  the  second 
page,  would  have  been  totaled  and 
listed  on  this  page. 

The  second  page  of  the  GFE  included 
a  listing  of  estimated  settlement  charges. 
The  loan  originator’s  service  charge 
would  have  been  required  to  be  listed  at 
the  top  of  page  two,  and  the  credit  or 
charge  (points)  for  the  specific  interest 
rate  chosen  would  have  been  required  to 
be  subtracted  or  added  to  the  service 
charge  to  arrive  at  the  adjusted 
origination  charge,  which  would  have 
been  shown  on  the  top  of  page  two.  Page 
two  of  the  GFE  also  would  have 
required  an  estimate  for  all  other 
settlement  services.  The  GFE  included 
categories  for  other  settlement  services 
including:  Required  services  that  the 
loan  originator  selected;  title  services 
and  lender’s  title  insurance;  required 
services  that  the  borrower  would  have 
been  able  to  shop  for;  government 
recording  and  transfer  charges;  reserves 
or  escfow;  daily  interest  charges; 
homeowner’s  insurance;  and  optional 
owner’s  title  insurance.  The  GFE  would 
have  required  these  charges  to  be 
subtotaled  at  the  bottom  of  page  two. 

The  sum  of  the  adjusted  origination 
charges  and  the  charges  for  all  other 
settlement  services  would  have  been 
required  to  be  listed  on  the  bottom  of 
page  2. 

The  third  page  of  the  GFE  would  have 
required  information  concerning 
shopping  for  a  loan  offer.  In  addition, 
page  three  would  have  included 
information  about  which  settlement 
charges  could  change  at  settlement,  and 
by  how  much  such  charges  could 
change.  Page  3  also  would  have  required 
the  loan  originator  to  include 
information  about  loans  for  which  a 
borrower  would  have  qualified  that 
would  increase  or  decrease  settlement 
charges,  with  a  corresponding  change  in 


the  interest  rate  of  the  loan.  (See  section 
III.B.6  of  this  preamble  below.) 

The  fourth  page  of  the  GFE  included 
a  discussion  of  financial  responsibilities 
of  a  homeowner.  The  loan  originator 
would  have  been  required  to  state  the 
annual  property  taxes  and  annual 
homeowner’s  flood,  and  other  required 
property  protection  insurance,  but 
would  not  have  been  required  to  state 
estimates  for  other  charges  such  as 
annual  homeowner’s  association  or 
condominium  fees.  The  GFE  included  a 
section  that  advised  borrowers  that  the 
type  of  loan  chosen  could  affect  current 
and  future  monthly  payments.  The 
proposed  GFE  also  indicated  that  the 
borrower  could  ask  the  loan  originator 
for  more  information  about  loan  types 
and  could  look  at  several  government 
publications,  including  HUD’s  Special 
Information  Booklet  on  settlement 
charges.  Truth  in  Lending  Act  (TILA) 
disclosures,  and  consumer  information 
publications  of  the  Federal  Reserve 
Board.  The  March  2008  proposed  rule 
invited  comments  on  possible 
additional  ways  to  increase  consumer 
understanding  of  adjustable  rate 
mortgages. 

Page  4  also  would  have  included 
information  about  possible  lender 
compensation  after  settlement.  In 
addition,  page  4  would  have  included  a 
shopping  chart  to  assist  the  borrower  in 
comparing  GFEs  from  different  loan 
originators  and  information  about  how 
to  apply  for  the  loan  for  which  the  GFE 
had  been  provided. 

Comments 

Consumer  Representatives 

Consumer  representatives  generally 
supported  the  proposed  standardized 
GFE,  while  offering  specific 
recommendations  for  improvement.  The 
National  Community  Reinvestment 
Coalition  recommended  inclusion  of  the 
annual  percentage  rate  (APR)  on  the 
GFE.  The  Center  for  Responsible 
Lending  (CRL)  stated  that  it  believed 
that  the  proposed  GFE  has  the  potential 
to  significantly  improve  current 
disclosure  requirements  because  it 
offers  a  standardized  shopping  tool  with 
better  linkages  to  the  HUD-1,  requires 
that  terms  be  binding,  and  takes 
important  steps  toward  trying  to  alert 
consumers  to  the  risky  features  of  their 
loans.  However,  according  to  CRL,  most 
consumers  will  not  have  the  capacity  to 
absorb  everything  in  a  four-page  GFE 
and  therefore  it  proposed  an  alternative 
two-page  GFE. 

CRL  noted  that  a  new  GFE  should 
ensure  that  consumers  have  the  best 
chance  possible  to  understand  the 
riskiest  features  of  their  loans.  CRL 


commended  HUD  for  adding  several 
features  that  highlight  risk  to  the  first 
page  of  the  GFE:  The  prepayment 
penalty,  the  balloon  payment,  the 
maximum  possible  loan  balance,  the 
maximum  monthly  payment,  and 
whether  certain  fees  are  escrowed.  CRL 
stated  that  knowing  the  maximum 
monthly  payment  of  principal,  interest, 
and  mortgage  insurance  is  critical  to  the 
consumer’s  ability  to  determine  whether 
or  not  the  loan  is  sustainable.  It 
recommended  that  other  features  be 
added  to  page  1,  including  increased 
emphasis  on  total  monthly  payment.  It 
also  recommended  that  the  monthly 
payment  amount  include  an  estimate  of 
property  taxes,  property  insurance,  and 
the  other  charges  listed  on  page  4  of  the 
proposed  GFE  as  one  total  line  item,  on 
page  1. 

CRL  also  recommended  that  page  1  of 
the  GFE  include  the  annual  percentage 
rate  (APR)  instead  of  the  note  rate 
because  the  APR  is  the  standardized 
measurement  of  loan  cost  in  the 
industry,  and  because  the  APR  captures 
the  total  cost  of  the  loan.  CRL  further 
recommended  that  given  that  credit  cost 
comprises  the  largest  component  of  total 
loan  cost,  the  form’s  emphasis  on 
settlement  costs  should  be  reduced. 

In  addition,  CRL  recommended  that 
the  first  page  of  the  GFE  also  include 
information  on  the  first  possible  date  on 
which  the  interest  rate  can  rise;  an 
explanation  of  what  prepayment 
penalties  are  and  how  they  are  triggered; 
simplified  broker  compensation;  and 
notification  that  mortgage  terms  are 
negotiable.  While  CRL  supported 
aggregating  fees  on  page  2  of  the  GFE  to 
promote  mortgage  loan  shopping,  it 
recommended  that  the  tradeoff  table  on 
page  3  be  revamped  in  order  to  force  the 
rate/point  tradeoff  that  it  is  intended  to 
disclose. 

The  GFE  proposed  by  CRL  includes 
the  APR,  for  reasons  stated  above.  In 
addition,  the  GFE  proposed  by  CRL 
includes  the  first  date  the  interest  rate 
can  rise.  CRL  also  included  on  page  1, 
“estimated  required  additional  housing 
expenses’’  as  well  as  “total  estimated 
maximum  monthly  housing  costs.’’  CRL 
stated  that  while  it  understands  that 
consumers  should  not  compare  loans 
ba.sed  on  total  estimated  maximum 
monthly  housing  costs,  CRL  believes 
that  it  is  critical  that  consumers, 
particularly  those  in  the  subprime 
market,  begin  evaluating  their  ability  to 
afford  the  loan  at  the  outset  of  the  loan 
process.  CRL’s  proposed  GFE  also 
includes  a  broader  prepayment  penalty 
disclosure  than  the  prepayment  penalty 
disclosure  on  the  proposed  GFE.  In 
addition,  CRL’s  proposed  GFE  includes 
a  broker  compensation  disclosure,  a 
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notice  that  the  consumer  can  negotiate 
settlement  charges  and  a  summary  of 
charges  to  facilitate  reconciliation  to  the 
HUD-1. 

Comments  by  the  National  Consumer 
Law  Center  (NCLC)  (filed  on  behalf  of 
NCLC  and  Consumer  Action,  the 
Consumer  Federation  of  America,  and 
the  National  Association  of  Consumer 
Advocates)  stated  that  the  proposed 
standardization  of  the  GFE,  the 
increased  linkage  between  the  GFE  and 
the  settlement  statement,  and  the 
proposed  requirement  that  some  terms 
on  the  GFE  be  binding,  are  important 
changes  that  should  increase  consumer 
understanding  and  competition  in  the 
mortgage  marketplace.  NCLC 
recommended  that  HUD  go  further  by 
requiring  the  prominent  disclosure  of 
the  APR  on  the  GFE  instead  of  the 
interest  rate.  According  to  NGLG,  failure 
to  include  the  APR  on  the  GFE  obscures 
the  cost  of  credit  and  hinders  consumer 
shopping. 

NCLC  expressed  concern  that  the 
proposed  GFE  gives  far  greater 
prominence  to  settlement  costs  than  to 
interest.  NGLG  stated  that  if  the  GFE  is 
successful  in  getting  consumers  to  shop 
,  on  settlement  costs,  there  is  a  risk  that 
consumers  will  neglect  the  primary  cost 
component  of  loans,  interest.  According 
to  NCLG,  while  settlement  costs  matter, 
they  matter  most  not  as  a  stand-alone 
cost,  but  in  relation  to  the  interest  rate. 
NCLG  recommended  that  the  GFE  be 
revised  by  reducing  the  focus  on 
settlement  costs  through  reduction  of 
the  font  size  and  elimination  of  the  bold 
type  for  settlement  costs.  NGLG  also 
.  recommended  that  HUD  work  with  the 
Federal  Reserve  Board  to  produce 
.  disclosures  that  are  not  misleading  or 
that  obscure  the  actual  cost  of  credit.  In 
addition,  NCLC  recommended  that  the 
first  page  of  the  GFE  provide  only  a  total 
for  all  settlement  costs,  without 
breaking  out  the  origination  costs. 

NGLG  supported  the  loan  summary  on 
page  1  and  recommended  that  the 
summary  sheet  refer  to  the  APR  instead 
of  to  the  interest  rate.  NCLG  also 
recommended  that  the  first  page  provide 
only  a  total  of  the  estimated  settlement 
charges,  not  separate  lines  for  the 
origination  and  total  settlement  costs. 

Industry  Representatives 

Generally,  lenders  and  their 
associations  opposed  the  proposed  GFE 
on  the  grounds  that  the  form  is  too 
lengthy  and,  in  their  opinion,  would 
only  confuse  borrowers.  The  American 
Bankers  Association  commented  that 
the  proposed  GFE  is  overly  prescriptive. 
The  Mortgage  Bankers  Association 
(MBA)  stated  that  the  length  of  the  form 
will  cause  borrowers  to  ignore  its 


important  information.  MBA  submitted 
a  two-page  GFE  as  an  alternative  to  the 
proposed  GFE  that  combines  the  RESPA 
and  TILA  disclosures.  While  lenders 
and  their  associations  expressed  general 
support  for  the  goals  of  the  proposed 
rule,  many  lenders  recommended  that 
HUD  work  together  with  the  Federal 
Reserve  Board  to  produce  a  combined 
RESPA  and  TILA  disclosure  and  to 
implement  this  combined  product 
simultaneously,  to  replace  the  current 
RESPA  and  TILA  disclosures  provided 
at  the  time  of  application. 

MBA  stated  mat  it  generally  supports 
grouping  of  the  amount  or  ranges  of 
specific  services  on  the  GFE  in  a  manner 
that  is  comprehensible  and  comparable, 
but  recommended  that  the  form  be 
modified  so  that  it  is  mainly  a  list  of 
charges  with  minimal  supplementary 
material,  as  on  the  GFE  form  submitted 
by  MBA.  MBA  recommended  that  the 
material  on  page  3  and  page  4  of  the 
proposed  GFE  be  moved  to  explanatory 
materials  such  as  the  Special 
Information  Booklet.  While  MBA  stated 
that  a  summary  of  loan  terms  could  be 
useful,  it  recommended  that  the 
summary  be  removed  from  the  GFE  and 
issued  by  the  Federal  Reserve  Board  in 
consultation  with  HUD.  MBA  further 
recommended  the  deletion  of  the  term 
“adjusted  origination  charge”  from  the 
bottom  of  page  1. 

A  major  lender  expressed  the  concern 
that  the  proposed  form  is  so  laden  with 
information  that  lenders  cannot  convey 
key  cost  information  in  a  clear  and 
conspicuous  manner.  This  commenter 
stated  that  the  proposed  form  would 
pose  a  significant  compliance  burden 
for  lenders  and  would  not  provide 
borrowers  with  any  greater 
understanding  of  their  loan. 

Specifically,  the  lender  objected  to  the 
disclosures  required  on  page  3  of  the 
proposed  form. 

Tne  National  Association  of  Mortgage 
Brokers  (NAMB)  generally  supported 
the  inclusion  of  information  listed  on 
page  4  of  the  proposed  GFE.  However, 
NAMB  objected  to  consolidating  major 
categories  oh  the  GFE  on  the  grounds 
that  such  categories  tend  to  lead  to 
consumer  confusion  since  components 
are  not  evident  to  consumers  until 
presented  with  the  HUD-1,  on  which 
they  are  disclosed  separately.  NAMB 
also  asserted  that  the  proposed  GFE  is 
in  conflict  with  the  current  RESPA 
requirements  on  affiliated  business 
disclosure,  because  the  proposed  GFE 
eliminates  the  name  of  the  provider  on 
the  GFE.  NAMB  submitted,  in  place  of 
the  proposed  GFE,  a  model  that 
provides  symmetrical  disclosure  of 
originator  compensation.  NAMB  stated 
that  its  model  form  not  only  remedies 


the  disparity  among  originator 
disclosures,  it  more  closely  mirrors  the 
HUD-1  than  the  proposed  GFE:  it  does 
not  create  groupings  of  disclosures  that 
must  be  broken  out;  and  it  is  one  page, 
making  it  more  user  friendly. 

Other  Gommenters 

Many  other  commenters  also 
expressed  concern  about  the  length  of 
the  form.  The  National  Association  of 
Realtors  (NAR)  stated  that  the  proposed 
GFE  fails  to  achieve  the  right  balance 
between  providing  the  necessary 
information  and  presenting  such 
information  simply  in  a  manner  to  be 
useful  to  the  consumer.  NAR  asserted 
that  the  disclosures,  tables,  and 
instructions  in  the  proposed  GFE  will 
serve  as  a  “psychological  barrier”  to 
many  consumers  who  will  feel 
overwhelmed  with  having  to  read, 
comprehend,  and  act  on  this  amount  of 
information.  NAR  stated  that  the 
decision  not  to  include  itemized  costs  in 
the  proposed  GFE  will  result  in 
consumers  getting  less  than  the  full 
disclosure  Congress  intended  in  the 
original  statute.  NAR  asserted  that  the 
proposed  GFE  creates  the  opportunity  to 
bury  additional,  undisclosed  fees  into 
“packages”  and  prevents  individual 
provider  cost  comparison  to  the 
detriment  of  consumers. 

NAR  also  recommended  that  the 
proposed  GFE  and  the  HUD-1  mirror 
each  other  in  order  to  assist  consumers 
in  understanding  whether  the  terms  and 
expenses  that  were  disclosed  at  loan 
application  are  those  that  are  the 
governing  terms  at  closing.  NAR  noted 
that,  along  with  CRL,  it  previously 
recommended  that  HUD  provide 
consumers  a  summary  GFE 
accompanied  by  a  full  GFE  with 
detailed  explanations  of  each 
subcategory  of  fees  to  help  consumers 
understand  the  services  and  fees  for 
which  they  are  being  charged.  NAR 
reiterated  this  recommendation  for  the 
final  rule  and,  along  with  the  American 
Land  Title  Association  (ALTA), 
submitted  a  summary  GFE  and  a  full 
GFE  for  HUD’s  consideration. 

The  Gredit  Union  National 
Association  (CUNA)  opposed  increasing 
the  GFE  to  the  proposed  four-page  form. 
CUNA  stated  that  the  proposed  form 
would  not  benefit  borrowers  who  could 
be  confused  by  the  additional 
information,  rather  than  helped  in 
understanding  their  loan  options.  The 
National  Association  of  Federal  Credit 
Unions  (NAFCU)  stated  that  the  length 
of  the  proposed  form  is  too  long  for  the 
purpose  of  the  GFE,  which  is  simply  to 
provide  a  good  faith  estimate  of 
settlement  costs.  NAFCU  recommended 
that  pages  3  and  4  of  the  proposed  form 
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be  consolidated  into  one  page  by 
removing  the  section  on  page  3  entitled 
“understanding  which  charges  can 
change  at  settlement”  and  the  section  on 
page  4  entitled  “using  the  shopping 
chart.”  NAFCU  suggested  that  the 
information  contained  in  these  sections 
should  be  provided  in  the  Special 
Information  Booklet. 

The  Conference  of  State  Bank 
Supervisors  (CSBS),  the  American 
Association  of  Residential  Mortgage 
Regulators  (AARMR),  and  the  National 
Association  of  Consumer  Credit 
Administrators  (NACCA)  stated  that 
they  support  HUD’s  goal  to  provide 
clear  and  valuable  information  to 
consumers  regarding  adjustable  rate 
mortgages  on  the  GFE.  These 
commenters  recommended  that  HUD 
work  with  the  Federal  Reserve  Board  to 
develop  coordinated,  consistent,  and 
cooperative  disclosures  to  ensure  that 
consumers  are  not  confused.  They 
recommended  that  the  GFE  contain  an 
estimate  of  taxes  and  insurance  even 
when  there  will  be  no  reserve  for  taxes 
and  insurance  in  the  monthly  payment. 
According  to  these  commenters,  if  the 
estimate  is  not  included  in  the  monthly 
payment  amount,  the  borrower  will  not 
clearly  understand  whether  they  can 
afford  the  monthly  payment.  While 
these  commenters  indicated  their 
general  support  for  the  grouping  of  fees 
and  charges  on  the  proposed  GFE  into 
major  settlement  cost  categories,  they 
expressed  concern  that  some  in  the 
industry  might  take  advantage  of  this 
format  by  putting  additional  fees  and 
charges  in  a  totaled  category. 

ALTA  stated  that  page  1  of  the 
proposed  GFE  presents  the  summary  of 
loan  terms  and  the  total  costs  for 
settlement  services  in  an 
understandable  format.  However.  ALTA 
urged  HUD  to  improve  the  individual 
fee  disclosures  by  using  a  page  that  is 
identical  to  page  2  of  the  current  HUD- 
1.  ALTA  stated  that  revising  page  2,  as 
it  recommended,  would  allow 
consumers  to  know  all  fees  included 
within  the  total  amount  listed  on  the 
GFE  summary  page  and  to  more  directly 
compare  these  fees  to  the  final  charges 
and  closing. 

With  respect  to  the  categorization  of 
fees  on  page  2  of  the  proposed  GFE, 
ALTA  objected  to  the  proposed 
requirement  that  a  single  fee  be 
disclosed  for  title  services  and  lender's 
title  insurance  on  Block  4  and  for 
primary  title  services  in  the  1100 
section  of  the  HUD-1.  ALTA  stated  that 
the  elimination  of  required  itemization 
of  these  fees  is  of  concern  and  can  only 
serve  to  lessen,  rather  than  enhance, 
competition  for  these  services. 


ALTA  asserted  that  HUD’s  views  that 
consumers:  (1)  Shop  among  lenders 
based  on  the  lender’s  estimates  of 
charges  in  the  1100  series  on  the  HUD- 
1,  and  (2)  have  no  need  to  know  the 
amounts  of  the  various  charges  that 
comprise  the  aggregate  amount,  are  in 
error.  ALTA  stated  that  with  regard  to 
the  itemization  of  individual  costs  that 
comprise  the  aggregate  Block  4  charge, 
consumers  who  want  to  shop  for  these 
services  will  be  seriously  disadvantaged 
because  there  is  no  way  to  determine 
the  lender’s  estimated  price  for  the  title 
company,  escrow  company,  attorney,  or 
surveyor. 

AL'TA  also  stated  that  the  disclosure 
of  a  single  fee  for  title  insurance  fails  to 
recognize  that,  in  most  areas  of  the 
country,  the  seller  generally  pays  a 
substantial  portion  of  the  title  insurance 
charges.  ALTA  noted  that  the  March 
2008  proposed  rule  failed  to  provide 
instruction  as  to  how  to  disclose  title- 
related  fees  when  these  costs  are  paid  by 
the  seller.  ALTA  expressed  concern  that 
if  the  GFE  and  HUD-1  do  not  itemize 
the  fees  for  title  insurance  services,  the 
possibility  exists  that  the  borrower 
could  pay  for  services  for  which  sellers 
currently  assume  payment,  and  this 
would  result  in  higher  costs  to  the 
borrower.  ALTA  requested  that  HUD 
continue  to  require  title  insurance  fees 
disclosed  in  the  1100  series  of  the  HUD- 
1  to  be  separatelv  itemized  on  both  the 
GFE  and  HUD-1 . 

With  respect  to  the  category  for 
owner’s  title  insurance  on  page  2  of  the 
GFE,  ALTA  requested  that  the  word 
“optional”  be  dropped  from  the 
disclosure  on  both  the  proposed  GFE 
and  the  proposed  HUD-1.  ALTA 
expressed  concern  that,  by  including  tbe 
word  “optional”  in  both  disclosures, 
HUD  appears  to  be  suggesting  that  a 
consumer  does  not  need  separate 
coverage  for  title  insurance,  which  may 
discourage  borrowers  from  obtaining 
owner’s  coverage.  ALTA  also  noted  that 
owner’s  title  insurance  is  required  in 
residential  real  estate  transactions  in 
many  states  and  that,  by  labeling 
owner’s  title  insurance  as  optional  on 
both  the  GFE  and  the  HUD-1,  HUD’s 
requirement  would  directly  conflict 
with  various  state  requirements. 

Federal  Agencies 

The  Federal  Deposit  Insurance 
Gorporation  (FDIC)  also  expressed 
concern  about  the  length  of  the 
proposed  GFE.  While  considering  the 
proposed  GFE  to  be  an  improvement 
over  the  current  model  form,  the  FDIG 
expressed  concern  about  whether  the 
proposed  GFE  provides  information  that 
consumers  will  understand  in  an  easily 
understandable  format.  The  FDIG  also 


commented  that  more  information  about 
potential  payment  shock  and  the 
adjustment  of  interest  rates  should  be 
included  on  the  GFE.  Specifically,  the 
FDIG  recommended  that  the  GFE 
explain  when  an  initial  interest  rate 
expires  and  when  monthly  payments 
increase. 

The  Federal  Trade  Gommission  (FTG) 
staff  comment  stated  that  the  proposed 
GFE  form  offers  several  features  that 
will  benefit  consumers.  These  features 
include  a  summary  overview  of  loan 
terms  and  charges  on  the  first  page;  the 
additional  details  regarding  categories  of 
fees  and  shopping  options  on 
subsequent  pages;  and  the  focus  on  total 
settlement  costs,  rather  than  itemized 
costs.  However,  FTG  staff  stated  that  the 
form  raises  concerns  that  warrant 
clarification  or  modification.  For 
example,  FTG  staff  stated  that 
consumers  may  be  confused  based  on 
the  differences  between  the  GFE  and  the 
HUD-1  disclosures  and  the  TILA  forms 
they  receive,  particularly  the  difference 
in  monthly  amounts.  Rather  than 
explain  the  differences  in  the  Special 
Information  Booklet,  FTG  staff 
recommended  that  HUD  provide  a  clear 
explanation  of  the  difference  between 
the  forms  on  the  GFE  and  the  closing 
script,  or  use  an  alternative  disclosure 
on  the  GFE  and  closing  script  to  ensure 
as  much  consistency  with  the  TILA 
disclosures  as  possible. 

The  Office  of  Thrift  Supervision 
(OTS)  commented  that  HUD  should 
consider  revising  its  settlement  cost 
booklet  to  include  illustrations 
reflecting  the  impact  that  loan  features 
and  terms  can  have  on  the  cost  of  the 
mortgage.  In  particular,  OTS  stated  that 
such  illustrations  would  be  particularly 
useful  in  reflecting  payment  shock, 
among  other  features,  that  a  borrower 
may  experience  when  rates  reset. 

HUD  Determination 

In  response  to  comments,  HUD  has 
made  a  number  of  changes  to  the 
revised  GFE.  including  shortening  the 
form  from  four  pages  to  three  and 
clarifying  important  information  for 
borrowers  throughout  the  form.  While 
HUD  recognizes  that  too  much 
information  on  the  form  may 
overwhelm  borrowers,  HUD  is  also 
cognizant  that  borrowers  heed  to  be 
aware  of  the  important  aspects  of  the 
loan,  as  well  as  the  settlement  costs. 
While  HUD  considered  all  of  the  various 
alternative  forms  submitted  by 
commenters,  HUD  determined  that  its 
proposed  GFE,  with  certain 
modifications  made  at  this  final  rule 
stage,  would  best  meet  the  needs  of 
borrowers  to  shop  and  compare  loans 
from  different  loan  originators.  As 
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demonstrated  by  the  testing  of  the  form 
conducted  by  HUD’s  forms  contractor, 
consumers  liked  the  general  format  of 
the  form  and  were  not  overwhelmed  by 
its  length.  Accordingly,  HUD  has 
maintained  several  important  features  of 
the  proposed  GFE  in  the  final  form. 
Other  features  from  the  proposed  form 
have  been  removed  from  the  form,  as 
revised  at  this  final  rule  stage,  and  will 
be  included  in  the  revised  Special 
Information  Booklet.  The  final  GFE 
continues  to  inform  borrowers  about 
critical  loan  and  settlement  cost 
information  and  allows  borrowers  to 
effectively  shop  among  loan  originators 
without  burdening  them  with 
extraneous  information. 

The  top  of  page  1  of  the  revised  form 
continues  to  include  blank  spaces  for 
the  loan  originator’s  name,  address, 
phone  number,  and  email  address,  as 
well  as  the  borrower’s  name,  the 
property  address,  and  the  date  of  the 
GFE.  In  addition,  the  top  of  the  revised 
page  1  includes  a  statement  about  the 
purpose  of  the  GFE,  and  information  on 
how  to  shop  for  a  loan  offer.  This 
section  of  the  form  also  references 
HUD’s  Special  Information  Booklet  on 
settlement  charges,  as  well  as  Truth  in 
Lending  disclosures  and  information 
available  at  http://www.hud.gov/respa. 
Such  information  was  included  on  page 
4  of  the  proposed  form.  While  the 
revised  page  1  also  continues  to  include 
information  about  important  dates,  such 
as  how  long  the  interest  rate  is  available 
and  how  long  the  estimate  for  all  other 
settlement  charges  is  available,  the  rate 
lock  period  information  that  was 
included  in  the  loan  summary  chart  on 
the  proposed  GFE  has  been  moved  from 
the  summary  chart  to  the  “important 
dates’’  block  on  the  revised  form.  This 
change  was  made  to  consolidate  all  the 
information  about  dates  in  one  section 
of  the  form  and  to  minimize  potential 
borrower  confusion. 

The  revised  page  1  also  includes  a 
summary  chart  of  the  loan  on  which  the 
GFE  is  based,  but  this  section  of  the 
form  is  now  referred  to  as  “summary  of 
your  loan”  instead  of  “summary  of  your 
loan  terms,”  as  proposed.  The  revised 
summary  continues  to  include  key 
terms  and  information  about  the  loan  for 
which  the  GFE  was  provided,  but 
certain  changes  were  made  to  headings 
on  the  chart  to  address  specific 
comments.  While  the  proposed  GFE 
included  information  about  the  monthly 
escrow  payment  in  the  summary  chart, 
the  revised  form  includes  a  separate 
section  concerning  the  escrow  account. 
This  section,  referred  to  as  “escrow 
account  information,”  informs  the 
borrower  that  some  lenders  require  an 
escrow  account  to  hold  funds  for  paying 


property  taxes  or  other  property-related 
charges  in  addition  to  the  monthly 
payment.  The  section  includes  a 
disclosure  as  to  whether  an  escrow 
account  is  required  for  the  loan 
described  in  the  GFE.  If  no  escrow 
account  is  included  for  the  loan,  this 
section  informs  the  borrower  that  the 
additional  charges  must  be  paid  directly 
when  due.  If  the  loan  includes  an 
esprow  account,  the  section  informs  the 
borrower  that  it  may  or  may  not  cover 
all  additional  charges. 

The  bottom  of  page  1  on  the  revised 
form  retains  the  “summary  of  your 
settlement  charges”  section,  as  set  forth 
in  the  proposed  GFE.  The  summary 
includes  the  amount  from  Block  A  on 
page  2,  “your  adjusted  origination 
charges”;  the  amount  from  Block  B  on 
page  2,  “your  charges  for  all  other 
settlement  services” ;  and  reflects  the 
“total  estimated  settlement  charges”  as 
the  sum  of  Blocks  A  and  B. 

Page  2  of  the  revised  GFE,  like  page 
2  of  the  proposed  form,  contains  a 
listing  of  estimated  settlement  charges. 
The  top  of  the  second  page  continues  to 
require  that  the  origination  charge  be 
listed,  and  the  credit  or  charge  for  the 
specific  interest  rate  is  required  to  be 
subtracted  or  added  to  the  origination 
charge  to  arrive  at  the  adjusted 
origination  charge.  However,  this 
portion  of  the  second  page  includes 
some  minor  changes  from  the  proposed 
form.  First,  Block  2  now  references 
“points”  after  the  “charge”  in  the 
heading,  rather  than  at  the  end  of  the 
sentence,  to  better  inform  the  borrower. 
The  heading  now  reads,  “Your  credit  or 
charge  (points)  for  the  specific  interest 
rate  chosen.”  In  addition,  to  draw  the 
borrower’s  attention  to  the  effect  of  the 
credit  in  Block  2,  the  term  “reduces”  is 
now  bolded  in  box  2.  To  draw  the 
borrower’s  attention  to  the  effect  of  the 
charge  in  Block  2,  the  term  “increases” 
is  now  bolded  in  box  3  of  the  second 
block.  Finally,  the  second  sentence  in 
box  2  and  box  3  in  Block  2  refers  to 
“settlement”  charges  rather  than 
“upfront”  charges,  in  order  to  be 
consistent  with  other  language  on  the 
form. 

Page  2  of  the  revised  GFE,  like  the 
second  page  of  the  proposed  GFE,  also 
contains  an  estimate  for  all  other 
settlement  services.  While  the  categories 
from  the  proposed  form  have  generally 
been  retained  on  the  final  form,  certain 
changes  have  been  made  to  the 
categories  to  streamline  the  form  in 
response  to  comments.  Block  10  of  the 
proposed  form  “optional  owner’s  title 
insurance”  is  now  Block  5  of  the  revised 
form  and  informs  the  borrower  that  the 
borrower  may  purchase  owner’s  title 


insurance  to  protect  the  borrower’s 
interest  in  the  property. 

Block  6  of  the  revised  form,  “Required 
services  that  you  can  shop  for,”  is  the 
same  as  Block  5  of  the  proposed  form. 
While  Block  6  of  the  proposed  form 
included  both  government  recording 
charges  and  transfer  taxes,  in  response 
to  comments,  government  recording 
charges  are  liow  listed  in  Block  7  of  the 
revised  form,  along  with  the  explanation 
that  “these  charges  are  state  and  local 
fees  to  record  your  loan  and  title 
documents.”  Block  8  now  lists  transfer 
taxes  with  the  explanation  that  “these 
charges  are  state  and  local  fees  on 
mortgages  and  home  sales.”  This  change 
was  made  in  response  to  comments  so 
that  these  two  different  types  of 
government  fees  could  be  treated 
differently  with  respect  to  tolerances,  as 
explained  below. 

Block  7  of  the  proposed  form, 
“Reserves  or  escrow,”  is  now  Block  9  of 
the  revised  form  and  is  now  listed  as 
“initial  deposit  for  your  escrow 
account.”  The  sentence  below  the  title 
now  explains  that  the  charge  is  held  in 
an  escrow  account  to  pay  future 
recurring  charges  on  the  property  and 
includes  check  boxes  to  indicate 
whether  the  escrow  includes  all 
property  taxes,  all  insurance  or  other 
payments.  The  “other”  category  may 
include  non-tax  and  non-insurance 
escrowed  items,  and/or  specify  which 
taxes  or  insurance  payments  are 
included  in  the  escrow  if  the  escrow 
does  not  include  all  such  payments. 

Block  8  of  the  proposed  form,  “Daily 
interest  charges,”  is  now  Block  10  of  the 
revised  form.  Block  9  of  the  proposed 
form,  “Homeowner’s  insurance”  is  now 
Block  11  of  the  revised  form. 

The  revised  GFE  requires  the  charges 
in  Blocks  3  through  11  to  be  subtotaled 
at  the  bottom  of  page  2.  The  sum  of  the 
adjusted  origination  charges  and  the 
charges  for  all  other  settlement  services 
are  required  to  be  listed  on  the  bottom 
of  page  2.  This  figure  will  also  be  listed 
on  the  bottom  of  page  1,  in  the  block 
“Total  Estimated  Settlement  Charges.” 

In  light  of  comments  received  on 
various  aspects  of  the  proposed  form, 
page  3  of  the  revised  form  has  been 
redesigned  to  include  the  most 
important  information  from  pages  3  and 
4  of  the  proposed  form.  At  the  top  of  the 
redesigned  page  3,  the  section 
“Understanding  which  charges  can 
change  at  settlement”  includes 
information  to  assist  the  borrower  in 
comparing  charges  on  the  GFE  with  the 
charges  listed  on  the  HUD-1  settlement 
statement.  Next,  the  tradeoff  table 
provides  information  on  different  loans 
for  which  the  borrower  is  qualified  that 
would  increase  or  decrease  settlement 
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charges,  with  a  corresponding  change  in 
the  interest  rate  of  the  loan.  Completing 
this  tradeoff  table  is  now  optional.  This 
table  is  intended  to  be  read  in 
conjunction  with  the  section  on 
“adjusted  origination  charges”  on  page 
2  of  the  form.  The  tradeoff  table  on  the 
final  form  has  been  modified  to  require 
“your  initial  Joan  amount”  in  the  first 
category,  as  opposed  to  “your  initial 
loan  balance”  on  the  proposed  form,  to 
be  consistent  with  the  change  in 
terminology  on  the  first  page  of  the 
form. 

Page  3  of  the  revised  form  also 
includes  the  shopping  chart  included  on 
page  4  of  the  proposed  form,  to  assist 
borrowers  in  comparing  GFEs  from 
different  loan  originators.  Finally,  the 
lender  disclosure  that  was  included  on 
the  proposed  form  has  been  retained  on 
the  revised  form,  as  discussed  below’. 

B.  Changes  to  Facilitate  Shopping 

1.  New  Definitions  for  “GFE 
Application”  and  “Mortgage 
Application” 

Proposed  Rule.  The  March  2008 
proposed  rule  provided  separate 
definitions  for  a  “GFE  application”  and 
a  “mortgage  application”  in  an  effort  to 
promote  shopping.  Under  the  proposed 
rule,  a  loan  originator  would  have 
provided  a  borrower  a  GFE  once  the 
borrower  provided  the  originator  six 
pieces  of  information  that  included: 
Borrower’s  name.  Social  Security 
Number,  property  address,  gross 
monthly  income,  borrower’s 
information  on  the  house  price  or  best 
estimate  of  the  value  of  the  property, 
and  the  amount  of  the  mortgage  loan 
sought.  The  rule  provided  that  the  GFE 
application  would  have  to  be  in  written 
form  and,  if  provided  orally,  would 
have  to  be  reduced  to  a  written  or 
electronic  record.  Under  the  March  2008 
proposed  rule,  a  separate  GFE  would 
have  to  be  provided  for  each  loan  where 
a  transaction  involved  more  than  one 
mortgage  loan. 

The  proposed  rule  would  have 
required  that  once  a  borrower  chose  to 
proceed  with  a  particular  loan 
originator,  the  loan  originator  could 
require  the  borrower  to  provide 
additional  information  through  a 
“mortgage  application”  in  order  to 
complete  final  underwriting.  This 
additional  information  could  be  used  to 
verify  the  GFE,  and  could  include 
income  and  employment  verification, 
property  valuation,  an  updated  credit 
analysis,  and  the  borrower’s  assets  and 
liabilities. 

The  March  2008  proposed  rule 
provided  that  a  borrower  could  be 
rejected  at  the  GFE  application  stage  if 


the  loan  originator  determined  that  the 
borrower  w'as  not  creditworthy.  The 
borrower  could  not  be  rejected  at  the 
mortgage  application  stage  unless  the 
originator  determined  there  was  a 
change  in  the  borrower’s  eligibility 
based  on  final  underwriting,  as 
compared  to  information  developed  for 
such  application  prior  to  the  time  the 
borrow’er  chose  the  particular  originator. 
Under  the  proposed  rule,  the  originator 
would  have  been  required  to  document 
the  basis  for  such  a  determination  and 
maintain  the  records  for  no  less  than  3 
years  after  settlement. 

The  March  2008  proposed  rule  also 
provided  that  where  a  borrower  was 
rejected  for  a  loan  for  which  a  GFE  had 
been  issued,  but  the  borrower  qualified 
for  a  different  loan  program,  the 
originator  would  have  to  provide  a 
revised  GFE.  If  a  borrower  was  rejected 
for  a  loan  and  no  other  loan  product 
could  be  offered,  the  borrow'er  would 
have  to  be  notified  within  one  business 
day  and  the  applicable  notice 
requirements  satisfied. 

Under  the  March  2008  proposed  rule, 
for  loans  covered  by  RESPA,  the  TILA 
disclosures  would  be  provided  within  3 
days  of  a  written  GFE  application, 
unless  the  creditor,  i.e.  the  loan 
originator,  determined  that  the 
application  could  not  be  approved  on 
the  terms  requested.  The  proposed  rule 
indicated  that  based  on  consultations 
with  the  Federal  Reserve  Board,  when  a 
GFE  application  is  submitted,  an  initial 
TILA  disclosure  would  also  have  to  be 
provided,  so  long  as  the  application  was 
in  writing,  or,  in  the  case  of  an  oral 
application,  committed  to  written  or 
electronic  form.  HUD  noted  that 
whether  a  GFE  application  under  a 
particular  set  of  facts  triggered  the  Home 
Mortgage  Disclosure  Act  (HMDA)  or  the 
Equal  Gredit  Opportunity  Act  (ECOA) 
requirements  would  be  determined 
under  Regulation  B  and  Regulation  G,  as 
interpreted  in  the  Federal  Reserve 
Board’s  official  staff  commentary. 

Gomments 

Gonsumer  Representatives 

Gonsumer  representatives  supported 
early  delivery  of  the  GFE,  which,  under 
the  proposed  rule,  would  be  issued 
when  a  lender  receives  the  proposed 
“GFE  Application.”  However,  they 
emphasized  that  enforcement  and 
private  rights  of  action  are  necessary  to 
ensure  that  a  meaningful  GFE  will  be 
provided  to  consumers  early  in  the 
mortgage  application  process. 

Gonsumer  representatives  also  raised 
the  issue  of  whether  HUD’s  definition  of 
“GFE  Application”  triggers  other 
regulatory  requirements.  They 


recognized  the  Federal  Reserve  Board’s 
rulemaking  authority  under  EGOA  and 
the  Fair  Gredit  Reporting  Act  (FGRA) 
and  indicated  that  requirements  under 
these  statutes  and  their  implementing 
regulations  would  be  triggered  by  the 
newly  defined  GFE  application..  They 
noted  that  current  definitions  in  both 
statutes  and  their  implementing 
regulations  cover  the  GFE  application. 

According  to  their  comments,  the 
application  of  EGOA  and  FGRA  to  the 
GFE  application  is  important  because 
such  application  ensures  binding  and 
accurate  disclosures.  These  commenters 
recommended  that  HUD  coordinate 
with  the  Federal  Reserve  Board  to 
ensure  that  the  GFE  application  remains 
covered  by  EGOA  and  FGRA. 

Industry  Representatives 

Industry  representatives  expressed 
significant  concerns  about  the  “GFE 
Application”  and  “Mortgage 
Application”  approach  under  the  March 
2008  RESPA  proposal.  Specifically,  they 
expressed  concerns  about  the  limited 
information  originators  would  be 
permitted  to  collect  in  order  to  conduct 
preliminary  underwriting  before  issuing 
a  GFE.  One  commenter  stated  that  this 
limitation  precludes  an  originator  from 
considering,  at  the  GFE  application 
stage,  important  information  that  a 
lender  currently  collects  early  in  the 
transaction  in  order  to  develop  a  GFE. 
Some  of  those  additional  items  include 
loan  product  type  sought,  purpose  of 
loan,  and  information  to  compute  the 
loan-to-value  ratio.  The  commenters 
claimed  that  limiting  consideration  of 
this  type  of  information  would  make  it 
difficult  for  originators  to  provide  a 
meaningful  GFE,  because  they  would  be 
unable  to  provide  any  reliable  estimate 
of  cost  or  determine  a  borrower’s  ability 
to  repay  the  loan.  They  also  stated  that 
the  inability  to  consider  important 
underwriting  information  until  the 
mortgage  application  stage  would  result 
in  the  issuance  of  more  than  one  GFE. 
The  net  result,  they  concluded,  would 
lead  to  borrower  confusion  and 
increased  costs  to  the  borrower. 

Industry  commenters  also  expressed 
further  operational  concerns  related  to 
the  limitations  on  underwriting 
information  at  the  GFE  stage.  They 
stated  that  the  limitation  on  information 
that  loan  originators  can  take  into 
consideration,  in  developing  a  GFE, 
would  force  lenders  to  develop  systems 
that  could  underw'rite  based  on  very 
limited  information.  They  further  stated 
that  the  originator  would  not  have 
sufficient  information  to  determine  the 
type  of  property  the  consumer  is 
considering — such  as  whether  the 
property  is  commercial,  industrial, 
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vacation,  or  residential — or  the  type  of 
loan  the  consumer  is  considering,  such 
as  a  purchase  money  loan,  refinance,  or 
home  equity  loan.  They  stated  it  is 
important  for  the  lender  to  have  this 
information  because  the  lender  may  not 
engage  in  the  kind  of  lending  a 
consumer  seeks. 

In  addition,  industry  commenters 
expressed  confusion  over  whether  a 
credit  report  was  one  of  the  six  pieces 
of  information  they  could  collect  as  part 
of  the  GFE  application,  and  requested 
that  HUD  provide  clarification  on  this 
subject. 

Industry  representatives  also 
requested  that  HUD  permit  borrowers  to 
expedite  the  application  process  and 
proceed  to  the  mortgage  application 
stage,  when  the  borrower  so  desires  due 
to  timing  or  other  concerns. 

Industry  representatives  stated  that 
the  new  application  definitions  in  the 
March  2008  proposed  rule  would 
present  uncertainty  in  complying  with 
other  mortgage-related  statutes  and 
regulations.  They  commented  that 
compliance  with  other  statutes  and 
regulations  is  triggered  by  a  mortgage 
“application.”  Because  HUD’s  proposal 
included  both  a  “GFE  Application”  and 
a  “Mortgage  Application,”  they 
commented  that  it  is  not  clear  which 
one  is  the  “application”  for  purposes  of 
compliance  with  other  regulations.  In 
particular,  lenders  expressed  concern 
with  the  possibility  that  the  “GFE 
Application”  would  trigger  compliance 
obligations  under  FCRA,  ECOA,  HMDA, 
and  the  TILA  requirements.  They 
requested  that  ambiguities  surrounding 
compliance  with  these  statutes  and 
other  laws  be  addressed  to  provide 
clarity  and  mitigate  litigation  exposure. 
For  example,  one  lender  noted  that  to 
calculate  the  spread  for  high-cost  loans 
under  Regulation  Z  and  many  state 
predatory  lending  laws,  the  index  used 
is  based  on  the  month  in  which  the 
“application”  for  credit  is  received  by 
the  creditor.  This  lender  stated  that  it 
was  not  clear  from  the  proposed  rule 
whether  the  GFE  application  is  an 
application  for  purposes  of  Regulation 
Z. 

Industry  commenters  expressed 
confusion  about  preamble  statements 
regarding  whether  HMDA  or  ECOA  is 
triggered  by  the  GFE  Application.  They 
indicated  that  the  preamble  stated  that 
whether  HMDA  or  ECOA  is  triggered  by 
the  GFE  Application  should  be 
determined  under  Regulations  C  and  B, 
as  interpreted  by  the  Board.  They  noted, 
however,  that  the  preamble  stated  that 
based  on  consultations  with  the  Federal 
Reserve  Board,  TILA  disclosures  would 
be  provided  within  3  days  of  a  written 
GFE  application  unless  the  creditor 


determines  that  the  application  cannot 
be  approved  on  the  terms  requested. 

The  comihenters  further  noted  that  the 
Regulatory  Impact  Analysis  states  “[t]he 
proposed  rule  clarifies  that  only  the 
mortgage  application  would  be  subject 
to  Regulations  B  (ECOA)  and  C  (HMDA), 
which  is  the  current  situation  today.” 
These  commenters  requested 
clarification  of  this  matter. 

Industry  representatives  questioned 
HUD’s  legal  authority  to:  limit 
information  originators  can  request  to 
underwrite  a  loan;  require  that 
originators  accept  an  abbreviated 
application  from  which  to  complete  a 
GFE;  require  a  new  GFE  when  a 
counteroffer  is  madeuand  require  a 
consumer  to  be  notified  within  one 
business  day  of  a  lender’s  decision  to 
reject  an  application,  among  other 
concerns. 

Additionally,  one  lender  commented 
that  under  HUD’s  March  2008  proposed 
rule,  lenders  would  be  required  to  retain 
the  GFE  application  for  3  years,  which 
is  different  from  the  25-month  retention 
requirement  by  TILA  or  ECOA.  The 
lender  commented  that  this  difference 
presents  additional  expense  without  a 
substantive  benefit  to  the  consumer. 

Other  Commenters 

The  FTC  staff  recommended  that  HUD 
reevaluate  the  proposed  “GFE 
application,”  as  this  terminology  is  new 
and  could  generate  consumer  confusion 
in  the  already  complex  mortgage 
process.  FTC  staff  suggested  that  HUD 
characterize  it  as  the  “GFE  application” 
concept  so  that  consumers  do  not 
confuse  it  with  the  mortgage 
application.  They  also  recommended 
that  HUD  educate  consumers  about 
these  two  components  of  the  mortgage 
lending  process.  Further,  FTC  indicated 
that  the  industry  would  also  benefit 
from  guidance  on  how  the  GFE 
application  relates  to  other  mortgage 
lending  laws  that  include  an 
“application”  concept. 

CSBS,  AARMR,  and  NACCA  also 
expressed  concern  over  the  creation  of 
a  “GFE  application”  and  a  “mortgage 
application”  because,  they  asserted, 
these  application  concepts  will  cause 
consumer  confusion.  They 
recommended  that  HUD  coordinate 
with  other  federal  regulatory  agencies  to 
ensure  consistency  and  clarity  to 
regulatory  requirements  from  loan 
application  to  loan  closing. 

HUD  Determination 

To  address  the  concerns  raised  by  the 
commenters  about  the  bifurcated 
application  approach  set  forth  in  the 
proposed  rule,  HUD  has  adopted  a 
single  application  process  for  the  final 


rule.  Under  this  approach,  at  the  time  of 
application,  the  loan  originator  will 
decide  what  application  information  it 
needs  to  collect  from  a  borrower,  and 
which  of  that  collected  application 
information  it  will  use,  in  order  to  issue 
a  meaningful  GFE.  However,  before 
providing  the  GFE,  the  loan  originator 
will  be  assumed  to  have  collected  at 
least  the  following  six  items  of 
information;  the  borrower’s  name. 

Social  Security  Number,  and  gross 
monthly  income;  the  property  address; 
an  estimate  of  the  value  of  the  property; 
and  the  amount  of  the  mortgage  loan 
sought.  The  borrower’s  Social  Security 
Number  would  be  collected  for 
purposes  of  obtaining  a  credit  report. 
The  final  rule  now  defines 
“application”  to  include  at  least  these 
six  items  of  information.  Therefore, 
under  this  single  application  process,  a 
loan  originator  may  ask  for,  or  a 
borrower  may  choose  to  submit,  more 
information  than  the  loan  originator 
intends  to  use  to  process  the  GFE,  for 
example  the  information  on  a  standard 
1003  mortgage  loan  application  form, 
but  beyond  the  six  items  of  information, 
the  loan  originator  will  determine  what 
it  needs  to  issue  a  GFE.  HUD  strongly 
urges  loan  originators  to  develop 
consistent  policies  or  procedures 
concerning  what  information  it  will 
require  to  minimize  delays  in  issuing 
GFEs. 

In  order  to  prevent  overburdensome 
documentation  demands  on  mortgage 
applicants,  and  to  facilitate  shopping  by 
borrowers,  the  final  rule  specifically 
prohibits  the  loan  originator  from 
requiring  an  applicant,  as  a  condition 
for  providing  a  GFE,  to  submit 
supplemental  documentation  to  verify 
the  information  providecTby  the 
applicant  on  the  application.  Loan 
originators,  however,  can  require 
applicants  to  provide  such  verification 
information  after  the  GFE  has  been 
provided,  in  order  to  complete  final 
underwriting.  In  addition,  the  rule  does 
not  bar  a  loan  originator  from  using  its 
own  sources  before  issuing  a  GFE  to 
independently  verify  the  information 
provided  by  the  applicant. 

Once  the  applicant  submits  to  the 
loan  originator  all  the  mortgage 
application  information  deemed 
necessary  hy  the  loan  originator  to 
process  the  GFE,  the  originator  will  be 
required  to  deliver  or  mail  a  GFE  to  the 
applicant  within  3  business  days.  HUD 
is  now  also  limiting  the  fee  that  may  be 
charged  for  providing  the  GFE, 
consistent  with  the  Federal  Reserve 
Board’s  recently  finalized  rule  limiting 
the  fees  that  consumers  can  be  charged 
for  the  delivery  of  TILA  disclosures  (see 


68212 


Federal  Register / Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


revisions  of  12  CFR  226.119(a),  73  FR 
44522,  July  30,  2008). 

After  the  GFE  has  been  received,  the 
loan  originator  may  collect  additional 
fees  needed  to  proceed  to  final 
underwriting  for  borrowers  who  decide 
to  proceed  with  a  loan  from  that 
originator.  As  noted,  at  that  time, 
verification  information  or  any  other 
information  could  be  required  from  the 
applicant,  such  as  bank  statements  and 
W-2  forms,  to  confirm  representations 
made  by  the  applicant  in  the 
application. 

None  of  the  information  collected  by 
the  originator  prior  to  issuing  the  GFE 
may  later  become  the  basis  for  a 
“changed  circumstance”  upon  which  a 
loan  originator  may  offer  a  revised  GFE, 
unless  the  loan  originator  can 
demonstrate  that  there  was  a  change  in 
the  particular  information  or  that  it  was 
inaccurate,  or  that  the  loan  originator 
did  not  rely  on  that  particular 
information  in  issuing  the  GFE.  A  loan 
originator  would  have  the  burden  of 
demonstrating  nonreliance  on  the 
collected  information,  but  may  do  so  by 
various  means,  including  through,  for 
example,  a  documented  record  in  the 
underwriting  file  or  an  established 
policy  of  relying  on  a  more  limited  set 
of  information  in  providing  GFEs.  If  a 
loan  originator  issues  a  revised  GFE 
based  on  information  previously 
collected  in  issuing  the  original  GFE 
and  “changed  circumstances,”  it  must 
document  the  reasons  for  issuing  the 
revised  GFE,  including,  for  example,  its 
nonreliance  on  that  information  or  the 
inaccuracy  of  the  information,  and 
retain  that  documentation  for  at  least  3 
years.  Additional  guidance  on  what 
constitutes  “changed  circumstances” 
will  be  provided  by  HUD  during  the 
implementation  period. 

Furthermore,  tne  loan  originator  is 
presumed  to  have  relied  on  the 
borrower’s  name,  the  borrower’s 
monthly  income,  the  property  address, 
an  estimate  of  the  value  of  the  property, 
the  mortgage  loan  amount  sought,  and 
any  information  contained  in  any  credit 
report  obtained  by  the  loan  originator 
before  providing  the  GFE.  The  loan 
originator  cannot  base  a  revision  of  the 
GFE  on  this  information,  unless  it 
changes  or  is  later  found  to  be 
inaccurate.  HUD  determined  that  this 
approach  provides  the  flexibility 
originators  need  to  properly  underwrite, 
while  limiting  bait-and-switch  methods 
whereby  the  originator  uses  the  GFE  to 
draw  in  a  borrower  and,  after  a 
significant  application  fee  is  paid  or 
burdensome  documentation  demands 
are  made,  claims  that  a  material  change 
has  resulted  in  a  more  expensive  loan 
offering. 


If  a  loan  originator’receives 
information  indicating  that  changed 
circumstances  necessitate  the  issuance 
of  a  new  GFE,  such  new  GFE  must  be 
provided  to  the  borrower  within  3 
business  days  of  receipt  of  such 
information.  The  3-day  requirement  is 
in  response  to  comments  on  the 
proposed  rule  that  stated  that  providing 
a  new  GFE  within  one  day  is  not 
workable. 

The  approach  set  forth  in  this  rule 
furthers  HUD’s  goal  to  promote 
consumer  shopping  among  mortgage 
originators,  because  it  does  not  overly 
burden  a  consumer  at  an  early  stage. 
Rather,  a  consumer  provides 
information  that  is  easily  communicated 
and  pays  a  nominal  fee  in  order  to  get 
a  GFE. 

As  noted,  this  public  policy  is  further 
supported  by  the  Federal  Reserve  Board 
through  its  recently  issued  final  rule 
limiting  fees  that  can  be  charged  for  the 
delivery  of  the  TILA  disclosure.  Under 
this  rule,  borrowers  must  receive  the 
TILA  disclosure  before  paying  or 
incurring  any  fee  imposed  by  a  creditor 
or  other  person  in  connection  with  the 
consumer’s  application  for  a  closed-end 
mortgage,  except  that  creditors  may 
charge  a  bona  fide  and  reasonable  fee  for 
obtaining  the  consumer’s  credit  history. 
Whether  an  application  under  a 
particular  set  of  facts  triggers  ECOA  or 
HMDA  requirements  must  be 
determined  under  Regulation  B  or 
Regulation  C,  as  interpreted  by  the 
Federal  Reserve  Board’s  Official  Staff 
Commentary. 

2.  Up-Front  Fees  That  Impede  Shopping 

Proposed  Rule.  The  March  2008 
proposed  rule  provided  that  a  loan 
originator,  at  its  option,  could  collect  a 
fee  limited  to  the  cost  of  providing  the 
GFE,  including  the  cost  of  an  initial 
credit  report,  as  a  condition  of  providing 
the  GFE  to  a  prospective  borrower.  The 
loan  originator  was  not  permitted  to 
collect,  as  a  condition  of  providing  a 
GFE,  any  fee  for  an  appraisal, 
inspection,  or  other  similar  service 
needed  for  final  underwriting. 

Comments 

Consumer  Representatives 

Consumer  representatives  expressed 
concerns  about  the  opportunity  for 
consumers  to  be  charged  a  fee  for  a  GFE 
and  a  credit  report.  They  are  concerned 
such  costs  would  discourage  borrowers 
from  shopping  for  a  mortgage.  They 
stated  that  lenders  would  charge  a  fee 
for  the  GFE  to  offset  lenders’  costs  for 
issuing  the  GFE,  because  the  cost  of 
preparation  of  the  GFE  cannot  otherwise 
be  passed  on  to  consumers.  Consumer 


advocates  pointed  out  that  some  states 
prohibit  the  collection  of  an  application 
fee  before  credit  has  been  extended  and 
that  HUD’s  proposal  would  be 
inconsistent  with  such  laws.  The 
consumer  advocates  asserted  that  HUD’s 
proposal  could  be  read  to  preempt  these 
state  laws.  The  consumer  advocates 
recommended  that  HUD  remain  silent 
on  the  collection  of  such  fees  in  relation 
to  the  GFE  and  should  in  no  way 
support  it. 

Industry  Representatives 

Industry  comments  reflected  some 
confusion  as  to  whether  and  to  what 
extent  fees  can  be  charged  in  connection 
with  the  GFE.  Some  industry 
commenters  understood  the  proposal  to 
mean  that  lenders  can  charge  a  fee  once 
a  borrower  submits  a  “mortgage 
application.”  Other  industry 
commenters  sought  clarification  about 
what  exactly  can  be  charged  in 
connection  with  the  GFE.  They 
indicated  that  meeting  the  3-business 
day  requirement  for  delivery  of  the  GFE 
to  the  borrower  and  completing  the 
lengthy  GFE  form  would  be  time 
consuming  and  costly. 

Further,  in  a  situation  in  which  a 
borrower  seeks  an  accelerated  process 
for  getting  a  loan,  industry 
representatives  stated  that  the  borrower 
should  be  able  to  pay  necessary  fees  for 
such  items  as,  for  example,  an  appraisal. 
Industry  representatives  also  opined 
that  under  RESPA,  HUD  has  no 
authority  in  their  view  to  require 
lenders  to  offer  GFEs  without  adequate 
compensation. 

Other  Commenters 

CSBS,  AARMR,  and  NACCA 
commented  that  a  consumer  should  not 
be  charged  for  the  GFE  because  to  do  so 
locks  the  consumer  into  the  transaction. 
These  commenters  stated  that  if  HUD 
insists  on  permitting  a  fee  to  be  charged, 
the  fee  charged  should  be  limited  to  a 
credit  report. 

HUD  Determination 

HUD  has  long  supported  a  public 
policy  goal  of  creating  a  circumstance 
where  consumers  can  shop  for  a 
mortgage  loan  among  loan  originators 
without  paying  significant  upfront  fees 
that  impede  shopping.  To  this  end,  and 
consistent  with  the  Federal  Reserve 
Board’s  recently  issued  revised 
regulations  limiting  the  fees  that  a 
consumer  may  be  charged  for  the 
delivery  of  TILA  disclosures  (73  FR 
44522,  July  30,  2008),  HUD,  in  this  final 
rule,  is  limiting  the  charge  originators 
may  impose  on  consumers  for  delivery 
of  the  GFE. 
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The  Federal  Reserve  Board’s  rule 
restricts  creditors  from  imposing  a  fee 
on  a  consumer  in  connection  with  the 
consumer’s  application  for  a  mortgage 
before  the  consumer  has  received  the 
TILA  disclosure.  The  Federal  Reserve 
Board  makes  an  exception  that  allows 
imposition  of  a  fee  that  is  bona  fide  and 
reasonable  in  amount  for  obtaining  the 
consumer’s  credit  history.  In  an  effort  to 
create  consistency  among  regulatory 
requirements  and  serve  the  best 
interests  of  consumers,  HUD  is  similarly 
limiting  the  fee  for  the  GFE  to  the  cost 
of  a  credit  report.  Also,  as  in  the 
proposed  rule,  a  loan  originator  is 
expressly  not  permitted  to  charge,  as  a 
condition  of  providing  a  GFE,  any  fee 
for  an  appraisal,  inspection,  or  similar 
settlement  service. 

3.  Introductory  Language  on  the  GFE 
Form 

Proposed  Rule.  The  March  2008 
proposed  rule  included  a  proposed 
required  GFE  form  that  explained  to  the 
borrower:  (1)  On  page  1,  the  purpose  of 
the  GFE,  i.e.,  that  it  is  an  “*  *  * 
estimate  of  your  settlement  costs  and 
loan  terms  if  you  are  approved  for  this 
loan”:  and  (2)  on  page  3,  that  the 
borrower  is  the  “*  *  *  only  one  who 
can  shop  for  the  best  loan  for  you.  You 
should  shop  and  compare  this  GFE  with 
other  loan  offers.  By  comparing  loan 
offers,  you  can  shop  for  the  best  loan.” 

Comments 

Consumers  did  not  comment  on  this 
issue.  NAMB  stated  that  the 
introductory  language  of  the  GFE  and 
the  language  encouraging  comparative 
shopping  should  be  improved. 
Specifically,  NAMB  stated  that  the 
language  encouraging  comparative 
shopping  incorrectly  characterizes  the 
GFE  as  a  “loan  offer.”  NAMB  stated  that 
this  is  misleading  because  it  leaves 
borrowers  with  the  impression  that  they 
have  been  approved  for  the  loan  and 
that  is  not  the  case.  NAMB  suggested 
that  the  “loan  offer”  reference  be 
changed  to  “other  estimates.” 

NAMB  also  recommended  that  the 
language  encouraging  comparative 
shopping  be  made  more  conspicuous 
and  informative.  NAMB  encouraged 
HUD  to  adopt  language  set  forth  in  the 
prototype  disclosure  forms  developed 
by  FTC.  Those  forms  include  prominent 
legends  in  large  typeface  that  expressly 
advise  borrowers  that  mortgage 
originators,  including  both  brokers  and 
lenders,  do  not  represent  borrowers,  and 
that  the  “lender  or  broker  providing  this 
loan  is  not  necessarily  shopping  on  your 
behalf  or  providing  you  with  the  lowest 
cost  loan.”  The  FTC  prototype  forms 


also  encourage  borrowers  to  comparison 
shop  to  find  the  best  deal. 

NAMB  urged  HUD  to  adopt  the  FTC 
prototype  disclosures  in  place  of  the 
proposed  mortgage  broker  compensation 
language.  However,  NAMB 
recommended  that,  if  the  FTC  forms  are 
not  adopted  in  their  entirety,  HUD 
should  incorporate  the  FTC  language  in 
the  GFE  earlier  than  on  page  3,  and  in 
a  more  prominent  typeface  than  the 
typeface  used  for  the  proposed  language 
on  comparative  shopping. 

HUD  Determination 

HUD’s  consumer  testing  of  the  form 
demonstrated  that  consumers  better 
understood  the  function  of  the  GFE  and 
its  role  in  the  shopping  process  as  a 
result  of  language  on  the  form. 
Accordingly,  HUD  has  determined  to 
maintain  the  language  on  the  form  that 
describes  the  purpose  of  the  GFE  and 
informs  the  borrower  that  only  they  can 
shop  for  the  best  loan  for  them. 

However,  in  the  interest  of  streamlining 
the  form,  the  revised  form  now 
includes,  on  page  1,  the  information 
about  shopping  for  a  loan  that  was  on 
page  3  of  the  proposed  GFE. 

4.  Terms  on  the  GFE  (Summary  of  Loan 
Details) 

Proposed  Rule.  The  proposed  GFE 
included  a  summary  of  the  key  loan 
terms.  The  form  required  the  disclosure 
of  the  initial  loan  amount;  the  loan  term; 
the  initial  interest  rate  on  the  loan:  the 
initial  monthly  payment  owed  for 
principal,  interest,  and  any  mortgage 
insurance;  and  the  rate  lock  period.  The 
form  also  required  the  loan  originator  to 
disclose  whether  the  interest  rate  could 
rise;  whether  the  loan  balance  could 
rise;  whether  the  monthly  amount  owed 
for  principal,  interest,  and  any  mortgage 
insurance  could  rise;  whether  the  loan 
had  a  prepayment  penalty  or  a  balloon 
payment:  and  whether  the  loan 
included  a  monthly  escrow  payment  for 
property  taxes  and  possibly  other 
obligations.  The  proposed  rule  required 
the  terms  “prepayment  penalty”  and 
“balloon  payment”  to  be  interpreted 
consistent  with  TILA  (15  U.S.C.  1601  et 
seq.).  The  APR  was  not  included  on  the 
proposed  GFE. 

Comments 

Consumer  Representatives 

As  part  of  their  general  support  for  the 
proposed  rule,  consumer  advocacy 
organizations  were  positive  about  the 
inclusion  of  loan  terms  on  the  GFE. 
NCLC,  in  a  joint  letter  wi‘h  Consumer 
Action,  Consumer  Federation  of 
America,  and  National  Association  of 
Consumer  Advocates,  commented  that 
“(pjlacing  the  most  critical  information 


in  consumers’  hands  in  a  consistent, 
user-friendly  format  should  facilitate 
consumer  shopping,  market  competition 
and  transparency.”  They  characterized 
HUD’s  summary  sheet  as  striking  a 
balance  between  disclosing  critical 
information  and  preventing  information 
overload. 

CRL  presented  a  legal  argument 
supporting  HUD’s  authority  to  require 
disclosure  of  loan  terms.  CRL  pointed 
out  that  settlement  costs  are  so 
intertwined  with  loan  terms  that  those 
terms  must  be  disclosed  for  the 
settlement  costs  to  have  any  meaning. 
Other  consumer  groups  also  pointed  out 
that  these  terms  affect  the  overall  price 
and  risk  for  the  consumer.  CRL,  which 
is  affiliated  with  a  small  nonprofit 
lender  that  will  have  to  comply  with  the 
new  rule,  stated  that  the  rule  is 
administratively  feasible  for  larger  and 
smaller  lenders. 

In  addition  to  supporting  loan  terms 
disclosure,  consumer  advocacy 
organizations  suggested  several  changes 
to  make  disclosure  even  more  effective. 
They  suggested  that  there  should  be  a 
more  strict  legal  mechanism  for  binding 
originators  to  the  loan  terms  after 
disclosing  them.  Some  consumer 
advocates  argued  for  inclusion  of  the 
APR  on  the  GFE,  perhaps  instead  of  the 
note  rate,  stating  that  inclusion  of  the 
APR  would  make  comparisons  easier. 
Some  suggested  that  the  adjustable  rate 
disclosure  should  include  the  date 
when  the  first  adjustment  happens,  in 
order  to  help  avoid  payment  shock. 
Commenters  pointed  out  that  a  monthly 
payment  disclosure  that  includes  taxes 
and  different  types  of  insurance  will  be 
more  useful  in  judging  affordability  and 
for  making  comparisons  to  the  current 
mortgage,  when  applying  to  refinance. 
They  also  suggested  that  the  maximum 
interest  rate  disclosure  is  not  likely  to 
help  borrow^ers  and  may  be  misleading. 
The  commenters  stated  that  actual 
dollar  figures  are  more  readily 
understandable.  The  commenters  also 
stated  that  the  GFE  should  include  a 
clear  statement  that  loan  terms  are 
negotiable,  and  all  the  disclosures 
should  be  more  carefully  harmonized 
with  TILA. 

NCLC,  Consumer  Action,  the 
Consumer  Federation  of  America,  and 
the  National  Association  of  Consumer 
Advocates  stated  that  they  “applaud” 
inclusion  of  the  maximum  payment 
amount  and  the  maximum  loan  balance 
because  these  help  consumers 
understand  a  loan’s  risks,  especially  the 
risks  of  nontraditional  loans,  and  help 
consumers  judge  a  loan’s  affordability. 
However,  these  organizations  suggested 
that  HUD  provide  guidance  to 
originators  on  how  to  calculate 
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maximum  payment  and  maximum  loan 
balance. 

One  consumer  organization  pointed 
out  that  much  research,  including  an 
FTC  study,  found  that  borrowers  often 
do  not  understand  exactly  what 
“prepayment  penalties”  are  and  how 
they  work.  Therefore,  the  organization 
recommended  that  HUD  include  in  the 
prepayment  penalty  disclosure  the 
following  brief  explanation:  “[pjayment 
to  lender  if  you  refinance,  sell  home,  or 
pay  your  loan  off  early”. 

Consumer  groups  were  concerned 
that,  because  the  proposed  GFE 
highlighted  settlement  costs,  it  might 
mislead  borrowers  into  believing  that 
interest  costs  are  less  important.  They 
suggested  that  interest  is  usually  much 
more  expensive  than  closing  costs,  and 
should  be  more  effectively  emphasized. 

Industry  Representatives 

•  Most  lenders  and  lender  organizations 
urged  that  loan  terms  be  left  off  the  GFE, 
’submitting  that  loan  terms  are  more 
properly  viewed  as  TILA  disclosures. 
These  commenters  stated  that  double 
disclosure  of  loan  terms  will  be 
confusing  to  borrowers,  especially  since 
much  of  the  terminology  proposed  to  be 
used  in  HUD’s  GFE  is  different  from  that 
used  in  the  TILA  (e.g.,  “loan  amount” 
vs.  “amount  financed”)  and  some 
calculations  are  different.  These 
organizations  suggested  that  loan  term 
disclosures  should  be  coordinated  with 
TILA,  and  be  less  lengthy.  A  lender 
proposed  that  originators  should  be 
allowed  to  substitute  early  TILA 
disclosure  for  the  loan  terms  sheet. 
Another  lender  organization  stated  that 
loan  terms  should  be  included  only  if 
there  is  a  combined  RESPA/TILA  form. 
Some  credit  unions  stated  that  the  APR 
should  be  included  in  the  GFE  loan 
terms. 

Some  lenders  stated  other  aspects  of 
the  loan  terms  disclosure  would  confuse 
borrowers.  A  lender  organization 
suggested  that  use  of  the  format  “Your 

*  *  *  is”  to  describe  the  loan  details 
would  create  misunderstanding, 
because  these  were  loan  terms  being 
applied  for,  not  final  loan  terms.  The 
same  organization  also  believed  that 
inclusion  of  mortgage  insurance  in  the 
monthly  payment,  without  disclosing 
whether  mortgage  insurance  is  required, 
would  confuse  borrowers.  In  addition, 
the  organization  stated  that  some  of  the 
mechanisms  behind  these  loan  terms  are 
too  complex  for  single-line  disclosure. 

Many  lenders  and  lender 
organizations  submitted  that  HUD  has 
no  authority  under  RESPA  to  require 
disclosure  of  loan  terms,  because  loan 
terms  are  not  part  of  the  settlement 
process.  These  lenders  submitted  that 


HUD  has  the  authority  to  require 
disclosure  of  settlement  costs  only,  and 
that  loan  terms  are  not  settlement  costs. 
They  stated  that  the  disclosures 
required  by  HUD  would  overlap  or 
conflict  with  disclosures  under  TILA 
and  potentially  with  ECOA  and  HMDA. 
One  lender  also  stated  that  some  of 
these  disclosures  would  overlap  with 
state-mandated  disclosures. 

Industry  representatives  commented 
that  the  Federal  Reserve  Board  and 
lenders  have  experience  and  expertise 
in  developing  disclosures  and 
informational  materials  on  adjustable 
rate  mortgages,  and  that  HUD  should 
coordinate  efforts  to  provide  improved 
disclosures  and  informational  materials. 
Industry  commenters  also  stated  that 
disclosures  related  to  ARMs  give  rise  to 
different  concerns  than  settlement  costs 
under  RESPA  and  that  HUD  should 
follow  the  Federal  Reserve  Board’s  lead 
in  this  respect.  A  lender  stated  that  the 
rate  adjustment  disclosure  on  the 
proposed  GFE  is  biased  against  ARMs, 
since  it  only  shows  that  payments  can 
increase,  not  decrease.  This  same  lender 
suggested  that  it  would  be  better  to  have 
full  ARM  disclosure,  which  industry 
needs  because  current  ARM  disclosures 
are  inadequate. 

NAMB  supported  HUD’s  inclusion  of 
loan  terms  on  the  GFE,  and  suggested 
that  more  monthly  expenses  should  be 
disclosed,  such  as  homeowner’s 
association  dues,  if  applicable. 

The  Mortgage  Insurance  Companies  of 
America  (MICA)  objected  to  the  fact  that 
mortgage  insurance  costs  were  included 
in  the  monthly  payment  for  purposes  of 
the  question,  “Can  your  monthly 
amount  owed  for  principal,  interest,  and 
any  mortgage  insurance  rise?  ”  MICA 
commented  that  this  disclosure  may 
mislead  borrowers  into  believing  that 
their  mortgage  insurance  payments  can 
rise,  when  they  are  in  fact  set  at  the  time 
of  origination.  MICA  also  suggested  that 
mortgage  insurance  would  be  disclosed 
in  the  “Required  services  that  the  loan 
originator  selects”  category,  and  would 
also  be  included  in  the  escrow 
disclosure. 

Other  Commenters 

CSBS,  AARMR,  and  NACCA 
commented  that  HUD  should  be  aware 
that  several  states  already  require  loan 
originators  to  disclose  various  loan 
terms,  and  that  the  GFE  should  avoid 
conflicting  with  these  requirements. 

This  group  also  suggested  that,  in  order 
to  avoid  consumer  confusion,  HUD 
should  coordinate  more  closely  with  the 
Federal  Reserve  Board’s  TILA 
disclosures. 


Federal  Agencies 

FTC  staff  stated  that  its  experience 
and  research  suggest  that  “consumers  in 
both  the  prime  and  subprime  markets 
would  benefit  most  from  the 
development  of  a  single  mortgage 
disclosure  document  that  consolidates 
information  on  the  key  costs  and 
features  of  their  loans,  presents  the 
information  in  a  language  and  format 
that  is  easy  to  understand,  and  is 
provided  early  in  the  transaction  to  aid 
consumer  shopping.”  However,  FTC 
staff  stated  their  belief  that  HUD’s  GFE 
did  not  go  far  enough  in  requiring  these 
disclosures,  and  that  even  the  GFE  and 
the  TILA  form  together  did  not  disclose 
the  necessary  information.  FTC  staff 
also  stated  that  inconsistencies  between 
the  GFE  and  TILA  forms  could  lead  to 
consumer  confusion. 

The  FDIC  commended  HUD  for 
proposing  revisions  to  its  RESPA 
regulations,  and  stated  that  “[tjhe  earlier 
availability  of  and  more  relevant 
informatiori  on  the  GFE  should  promote 
comparative  shopping  that  will  enable 
consumers  to  make  more  informed 
financing  decisions.”  Like  the  consumer 
organizations,  the  FDIC  expressed  its 
view  that  the  GFE  needs  to  include 
disclosure  of  when  the  first  interest  rate 
adjustment  happens,  in  order  to  avoid 
payment  shock. 

The  Federal  Reserve  Board  staff 
agreed  with  the  need  for  disclosure  of 
the  first  rate  adjustment,  and  stated  that 
because  the  GFE’s  ARM  disclosures  are 
less  complete  than  TILA  disclosures,  the 
GFE’s  ARM  disclosures  may  not  be  as 
beneficial  to  consumers’  understanding 
of  how  their  loans  work.  The  Federal 
Reserve  Board  staffs  main  concern, 
though,  was  that  duplication  of 
disclosures  and  information,  and,  in 
some  instances,  inconsistency  between 
the  loan  terms  on  the  GFE  and  the  TILA 
form  will  create  confusion  for 
consumers.  The  Federal  Reserve  Board 
staff  suggested  that  because  RESPA  and 
TILA  overlap,  the  Federal  Reserve  Board 
and  HUD  should  work  together  to 
develop  a  single  RESPA/TILA  form.  In 
addition,  the  Federal  Reserve  Board  staff 
stated,  similar  to  a  consumer 
organization  comment,  that  the  abserifce 
of  taxes  and  insurance  in  the  monthly 
payment  disclosure  will  interfere  with 
borrowers’  ability  to  gauge  affordability. 

HUD  Determination 

After  reviewin^the  comments,  HUD 
continues  to  believe  that  consumer 
understanding  of  mortgage  loans  and  of 
their  settlement  costs  will  be  greatly 
enhanced  by  requiring  disclosure  of 
certain  loan  terms  in  a  clear,  user- 
friendly  format  on  the  GFE.  Therefore, 
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the  final  rule  includes  the  proposed 
loan  summary  chart  on  the  first  page  of 
the  revised  GFE,  with  some  revisions  to 
address  commenters’  suggestions.  To 
fully  understand  the  cost  of  a  loan  for 
which  a  borrower  is  paying,  the 
borrower  needs  to  know  the  terms  of  the 
loan  product.  Loan  terms,  such  as  the 
interest  rate,  can  have  a  direct 
relationship  to  the  borrower’s  settlement 
costs,  including  mortgage  broker 
compensation  and  other  loan 
origination  charges.  HUD  has 
emphasized  the  importance  of 
disclosing  the  relationship  between  the 
interest  rate  and  settlement  charges  in 
statements  of  policy  on  mortgage  broker 
compensation  and  past  RESPA 
rulemaking  efforts.  Disclosure  of  this 
relationship  continues  to  be  a  central 
element  of  this  rule. 

Making  it  easier  to  understand  the 
relationship  between  loan  terms  and 
loan  costs  is  a  key  element  in  enhancing 
a  borrower’s  ability  to  Shop  for  the  best- 
priced  loan,  including  settlement 
charges.  A  borrower  should  know  that  a 
loan  may  have  certain  features — for 
example,  a  prepayment  penalty  or  a 
balloon  payment — that  may  affect  the 
borrower’s  charges  for  that  loan, 
including  by  affecting  the  mortgage 
broker’s  indirect  compensation  or  other, 
direct  loan  origination  charges.  The  new 
GFE  brings  together  all  of  the  relevant 
pricing  information,  including  certain 
loan  terms,  on  one  form,  thus  allowing 
the  consumer  to  understand  and 
compare  loans  much  more  easily.  As 
stated  by  the  National  Consumer  Law 
Center,  in  its  comment  on  behalf  of 
itself,  Consumer  Action,  the  Consumer 
Federation  of  America,  and  the  National 
Association  of  Consumer  Advocates: 

“Using  a  loan  summary  sheet  is  a  terrific 
advance.  As  HUD  recognizes,  consumer 
shopping  is  facilitated  when  loan 
information  is  condensed  and  summarized. 
Placing  the  most  critical  information  in 
consumers’  hands  in  a  consistent,  user 
friendly  format  should  facilitate  consumer 
shopping,  market  competition,  and 
transparency.’’ 

HUD  has  determined  that  disclosure 
of  major  loan  terms  on  the  GFE  is 
necessary  to  provide  effective  advanced 
disclosure  to  homebuyers  of  settlement 
costs,  which  is  a  key  purpose  of  RESPA. 
HUD  disagrees  with  those  industry 
commenters  that  asserted  that  the  GFE 
cannot  list  loan  terms  associated  with 
settlement  costs  because  the  TILA 
disclosure  is  the  appropriate  form  for 
loan  terms.  The  Federal  Reserve  Board, 
in  its  comment  on  the  rule,  noted  an 
“overlap”  between  the  RESPA  and 
TILA’s  purposes  in  this  regard: 
“Although  RESPA’s  purpose  is  to 
inform  consumers  about  settlement 


costs,  and  TILA’s  is  to  inform 
consumers  about  loan  terms,  these 
purposes  overlap.  Settlement  costs  may 
include  loan  origination  fees,  and 
consumers  may  finance  their  settlement 
costs.”  Under  section  19(a)  of  RESPA, 
the  Secretary  of  HUD  has  the  authority 
to  issue  such  regulations  “as  may  be 
necessary  to  achieve  the  purposes  of 
this  Act.”  The  added  information 
provided  by  the  new  GFE  clearly 
furthers  RESPA’s  purpose  to  “provide 
more  effective  advance  disclosure  to 
homehuyers  and  sellers  of  settlement 
costs.”  HUD  agrees  with  those 
commenters  who  asserted  that 
disclosure  of  other  settlement  costs  is 
meaningless  (and  therefore  ineffective), 
absent  the  context  provided  by 
simultaneous  disclosure  of  some  loan 
terms.  More  effective  disclosure  also 
leads  to,  through  borrowers’  improved 
ability  to  shop  for  mortgages,  reduced 
mortgage  settlement  costs  for  borrowers, 
a  key  purpose  behind  RESPA.  HUD 
believes  its  new  GFE,  and  its  enhanced 
usefulness  to  borrowers  as  a  shopping 
document,  will  provide  an  effective 
complement  to  the  TILA  disclosure,  to 
provide  borrowers  with  a  more 
complete  picture  of  their  mortgage 
loans. 

Some  commenters,  primarily 
industry,  requested  that  HUD  delay  its 
disclosure  reform  efforts  in  this 
rulemaking,  pending  a  joint  effort  at 
disclosure  reform  vvith  the  Federal 
Reserve  Board.  HUD  remains  ready  to 
coordinate  with  the  Federal  Reserve 
Board  to  ensure  consistency  in  mortgage 
disclosure  forms.  As  discussed  earlier  in 
this  preamble,  however,  HUD 
determined  that  it  must  move  forward 
with  this  rulemaking  to  provide 
prospective  homebuyers  and  other 
mortgage  borrowers  the  benefits  of  the 
better  disclosure  provided  by  the 
revised  forms  and  requirements  in  this 
rule.  These  revisions  are  particularly 
important  given  the  current  mortgage 
crisis,  which  is  due  in  part  to  borrowers’ 
misunderstanding  or  lack  of  knowledge 
about  the  fundamental  details  of  their 
mortgage  loans. 

HUD  also  examined  the  comments 
regarding  its  authority  to  require 
disclosure  of  loan  terms  on  the  GFE,  and 
concludes  that  it  does  have  such 
authority.  Section  5(c)  of  RESPA 
provides  for  “a  good  faith  estimate  of 
the  amount  or  range  of  charges  for 
specific  settlement  services  the 
borrower  is  likely  to  incur  in  connection 
with  the  settlement  as  prescribed  by  the 
Secretary.”  Because,  under  RESPA’s 
definitions,  loan  origination,  or  the 
making  of  a  mortgage  loan,  is  a 
“settlement  service,”  HUD  determined 
that  it  is  within  its  authority  to  require 


that  a  good  faith  estimate  of  the  costs 
associated  with  this  specific  settlement 
service  include  key  information  about 
the  “specific”  service.  Without  this 
information,  the  origination  charges  and 
other  fees  asspciated  with  the  loan  will 
be  meaningless.  Through  RESPA, 
Congress  entrusts  HUD  with 
establishing  the  contents  of  the  GFE, 
and  it  is  within  HUD’s  discretion,  and 
its  responsibilities  under  RESPA,  to 
ensure  that  consumers  receive  enough 
information  to  make  intelligent 
shopping  decisions  about  the  costs  of 
their  loans.  As  noted  previously  in  this 
preamble,  given  the  current  problems  in 
thp  mortgage  market,  HUD  decided  to 
move  forward  with  its  improved 
mortgage  disclosures,  including  this 
new  first  page  of  the  GFE.  The  CRL,  in 
its  comment  on  the  2008  proposed  rule, 
stated: 

“In  today’s  mortgage  market,  settlement 
costs  are  so  intertwined  with  loan  terms,  and 
the  illusory  trade-off  between  rate  and  points 
is  so  problematic  *  *  *  loan  terms  simply 
must  be  included  for  the  disclosure  of 
settlement  costs  to  be  even  remotely 
effective.  HUD’s  authority  to  require  them, 
therefore,  is  unambiguous.” 

In  response  to  comments,  HUD  has 
revised  several  aspects  of  the  loan 
summary  chart  on  page  1  of  the  GFE,  to 
better  inform  borrowers  of  the  key  loan 
terms.  First,  the  title  of  this  section  of 
the  GFE  has  been  simplified  to 
“Summary  of  your  loan.”  To  improve 
clarity,  the  summary  chart  now  refers  to 
“initial  loan  amount”  instead  of  “initial 
loan  balance.”  As  in  the  proposed  rule, 
the  revised  form  requires  disclosure  of 
the  terms  of  the  loan;  initial  interest 
rate;  and  initial  amount  owed  for 
principal,  interest,  and  any  mortgage 
insurance.  However,  the  information  on 
the  rate  lock  period  has  been  moved  out 
of  this  section  of  the  GFE  and  into  the 
“Important  dates”  section. 

Wnile  some  commenters 
recommended  that  the  “annual 
percentage  rate”  or  “APR”  be  added  to 
the  summary  chart,  HUD  has 
determined  not  to  add  “APR”  to  the 
GFE.  HUD  recognizes  that  APR  is  a 
complex  term,  calculated  without  the 
inclusion  of  certain  significant  costs  in 
a  mortgage  loan  transaction,  and  has  a 
unique  purpose  as  a  broad  cost-of-credit 
measure  central  to  the  TILA  disclosure. 
Consumers  will  be  apprised  of  the  APR 
on  the  TILA  disclosure  they  receive  at 
the  same  time  that  they  receive  the  GFE. 
Accordingly,  due  to  the  specific  TILA 
purposes  of  the  APR  and  its  inclusion 
on  the  concurrent  TILA  disclosure,  HUD 
does  not  believe  it  is  necessary  to 
include  the  APR  on  the  GFE. 

HUD  has,  however,  included  on  the 
GFE  form  other  terms  that  are  included 
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in  the  TILA  disclosure  required  by  the 
Federal  Reserve  Board,  but  that  are 
important  to  borrowers’  understanding 
the  costs  of  their  mortgage  loans.  For 
example,  the  GFE  requires  a  general 
disclosure  about  the  existence  of 
prepayment  penalties  and  balloon 
payments.  Under  the  final  rule,  HUD 
would  continue  to  interpret  these  terms 
consistent  with  TILA,  as  HUD  had 
indicated  it  would  do  in  its  March  2008 
proposed  rule  (73  FR  at  14036). 

Some  commenters  recommended  that 
the  form  warn  borrowers  about  the  first 
change  in  the  interest  rate,  to  prevent 
payment  shock.  The  revised  form 
requires  disclosure  of  the  length  of  time 
before  that  first  change.  In  addition,  the 
revised  form  clarifies  whether,  even 
when  the  borrower  makes  payments  on 
time,  the  loan  balance  can  rise  and  the 
monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance 
can  rise.  The  revised  form  also  requires 
disclosure  of  the  period  of  time  of  the 
first  possible  increase  in  the  monthly 
amount  owed,  the  amount  to  which  it 
can  rise  at  that  time,  and  the  maximum 
to  which  it  can  ever  rise.  The  final  rule 
requires  the  same  information  as  in  the 
proposed  form  about  prepayment 
penalties  and  balloon  payments. 

Finally,  the  final  rule,  with  some 
revision  of  the  proposed  rule  language, 
requires  information  on  whether  the 
lender  requires  an  escrow  account  for 
the  loan,  for  the  payment  of  property 
taxes  and  possibly  other  obligations. 

5.  Period  During  Which  the  GFE  Terms 
Are  Available  to  the  Borrower 

Proposed  Rule.  Under-the  proposed 
rule,  the  interest  rate  stated  on  the  GFE 
would  be  available  until  a  date  set  by 
the  loan  originator  for  the  loan.  After 
that  date,  the  interest  rate,  some  of  the 
loan  originator  charges,  the  per  diem 
interest,  and  the  monthly  payment 
estimate  for  the  loan  could  change  until 
the  interest  rate  is  locked.  The  proposed 
rule  also  provided  that  the  estimate  for 
all  the  other  charges  would  be  available 
until  10  business  days  from  when  the 
GFE  is  provided,  but  could  remain 
available  longer,  if  the  loan  originator 
extended  the  period  of  availability. 

Comments 

Consumer  Representatives 

NCRC,  CRL,  and  NCLC  all  stated  that 
a  10-business-day  time  period  is 
insufficient  for  shopping  and 
recommended  a  30-day  binding  period 
as  more  fair  to  consumers.  NCLC  stated 
that  the  10-business  day  period  does  not 
seem  to  be  sufficient  time  for  consumers 
to  shop  for  a  different  mortgage,  obtain 
alternative  GFEs,  compare  them,  and 


then  make  a  decision  to  return  to  a 
particular  originator,  particularly 
without  an  interest  rate  lock.  NCLC 
noted  that  industry  practice  generally 
assumes  that,  in  the  purchase  money 
context,  a  minimum  of  30  days  is 
needed  to  shop  for  and  obtain  a  binding 
mortgage  commitment. 

CRL  also  noted  that  the  10-business- 
day  period  does  not  apply  to  the  interest 
rate,  which  can  come  with  no  guarantee 
at  all.  NCLC  and  CRL  stated  that  an 
interest  rate  lock  must  be  required  in 
order  for  the  GFE  to  be  effective. 
According  to  CRL,  not  including  a 
requirement  for  an  interest  rate  lock  will 
force  consumers  to  shop  on  settlement 
costs  alone,  which  are  a  relatively  small 
component  of  the  total  home  settlement 
cost.  CLR  stated  that,  in  addition,  not 
requiring  a  rate  lock  makes  it  too  easy 
for  loan  originators  to  engage  in  baiting 
and  switching;  that  is,  offering  low 
settlement  costs,  only  to  recoup  those 
costs  by  increasing  the  interest  rate 
when  the  consumer  returns  3  business 
days  later.  NCLC  stated  that,  because 
interest  is  the  largest  component  of  the 
price  of  a  mortgage,  if  interest  rates  are 
allowed  to  float,  while  settlement  costs 
are  fixed,  consumers  will  be  encouraged 
to  shop  on  the  smallest  portion  of 
mortgage  costs,  the  settlement  costs,  and 
that  lenders  will  be  encouraged  to  play 
bait  and  switch  games  with  the  offered 
interest  rate.  Thus,  according  to  NCLC, 
in  order  for  the  GFE  to  be  an  effective 
shopping  tool,  all  costs  must  be  fixed  at 
the  time  the  GFE  is  delivered. 

Industry  Representatives 

MBA  stated  that  the  information 
concerning  how  long  the  costs  and 
interest  rate  are  open  to  borrower 
acceptance  needs  greater  clarification 
and  could  be  provided  in  accompanying 
materials,  and  not  the  GFE.  MBA  stated 
that  if  such  information  is  included  on 
the  GFE,  the  rule  should  make  clear  that 
the  interest  rate  on  the  GFE  may  be 
available  until  a  specified  hour  and 
date,  since  interest  rates  frequently 
change  several  times  a  day. 

The  Consumer  Mortgage  Coalition 
(CMC)  stated  that  RESPA  already 
provides  for  good  faith  estimates  of 
closing  costs,  and  that  it  is  unreasonable 
to  interpret  RESPA  to  limit  changes  in 
closing  costs  where  the  estimates  were 
made  in  good  faith.  In  addition, 
according  to  CMC,  nothing  in  RESPA 
would  appear  to  justify  requiring 
lenders  to  keep  an  interest  rate  available 
for  a  potential  borrower  who  has  not 
actually  applied  for  a  loan.  Therefore, 
CMC  recommended  that  the  “important 
dates”  section  on  the  proposed  GFE  be 
removed. 


NAMB  stated  that  it  is  meaningless, 
and  potentially  misleading,  to  suggest 
that  a  borrower  would  receive  a  specific 
interest  rate  prior  to  final  application. 
NAMB  recommended  that  more  specific 
language  be  included  on  the  form 
indicating  that  the  rate  may  change  until 
locked.  They  also  recommended  that  the 
10-business-day  period  during  which 
estimated  settlement  charges  would  be 
available,  be  changed  to  10  “calendar” 
days,  since  this  would  conform  more 
closely  to  market  realities. 

HUD  Determination 

HUD  has  determined  to  retain  the 
-time  periods  set  forth  in  the  proposed 
rule.  A  central  purpose  of  RESPA 
regulatory  reform  is  to  facilitate 
shopping  in  order  to  lower  settlement 
costs,  and  there  is  legitimate  concern 
that  requiring  GFEs  to  be  open  for  too 
long  a  shopping  period  could 
unintentionally  operate  to  increase 
borrower  costs.  This  could  occur  if  loan 
originators  are  required  to  commit  to 
prices  for  too  long  a  period  or  if  the 
length  of  the  period  necessitates  that 
originators  make  contingency  plans  for 
a  large  number  of  loans,  when  the  yield 
of  actual  borrowers  that  can  be  expected 
to  commit  to  the  originator  is  uncertain. 
Accordingly,  the  final  rule  provides  that 
the  interest  rate  stated  on  the  GFE  will 
be  available  until  a  date  set  by  the  loan 
originator  for  the  loan.  HUD  is  not 
requiring  the  interest  rate  to  be  available 
for  any  specific  length  of  time.  The  final 
rule  provides  that  the  loan  originator 
indicate  on  the  GFE  the  period  during  ' 
which  the  interest  rate  is  available.  After 
that  time  period,  the  interest  rate,  the 
interest  rate  related  charges,  and  loan 
terms,  including  some  of  the  loan 
originator  charges,  the  per  diem  interest, 
and  the  monthly  payment  estimate  for 
the  loan  could  change  until  the  interest 
rate  is  locked.  The  final  rule  also 
provides  that  the  estimate  for  all  other 
settlement  charges  and  loan  terms  must 
be  available  for  10  business  days  from 
when  the  GFE  is  provided,  but  could 
remain  available  longer  if  the  loan 
originator  chooses  to  extend  the  period 
of  availability.  The  10-business  day 
requirement  for  settlement  costs 
essentially  provides  that  the  GFE  will  be 
available  for  2  weeks,  thereby  providing 
borrowers  with  sufficient  time  to  shop 
among  various  providers. 

6.  Option  To  Pay  Settlement  Costs 

Proposed  Rule.  The  proposed  GFE 
advised  the  borrower  regarding  how  the 
interest  rate  would  affect  a  borrower’s 
settlement  costs.  The  proposed  GFE 
would  have  required  the  loan  originator 
to  complete  a  tradeoff  table  that 
informed  the  borrower  that  the  borrower 
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could  choose  from  among  the  following: 
(1)  The  loan  presented  in  the  GFE;  (2) 
an  otherwise  identical  loan  with  a  lower 
interest  rate  and  monthly  payments  that 
will  raise  settlement  costs  by  a  specific 
amount;  or  (3)  an  otherwise  identical 
loan  with  a  higher  interest  rate  and 
monthly  payments  that  will  lower 
settlement  costs  by  a  specific  amount.  If 
a  higher  or  lower  interest  rate  was  not 
in  fact  available  from  the  originator,  the 
originator  would  have  been  required  to 
provide  those  options  that  are  available 
and  indicate  “not  available”  on  the 
form,  for  those  options  that  were  not 
available.  The  proposed  rule  invited 
comments  on  whether  the  loan 
originator  should  be  required  to  include 
a  “no  cost  loan”  on  the  tradeoff  table  as 
one  of  the  alternative  loans  if  the  loan 
offered  to  the  borrower  is  not  the  loan 
for  which  the  GFE  is  written. 

Comments 

Consumer  Representatives 

Consumer  representatives  supported 
the  concept  of  the  tradeoff  table  but 
recommended  some  changes.  They 
stated  that  only  loans  for  which  the 
borrower  actually  qualifies  should  be 
included  in  the  table.  They  also  stated 
that  shopping  on  monthly  payments 
through  the  tradeoff  table,  proposed  in 
HUD’s  RESPA  rule,  only  works  if  the 
loan  terms  are  the  same.  If  loan  terms 
vary,  shopping  on  the  monthly  payment 
can  be  misleading  to  consumers  and 
have  devastating  results.  These 
commenters  also  expressed  concerns 
about  the  definition  of  “otherwise 
identical,”  which  anticipates  that  the 
loans  offered  on  the  tradeoff  chart 
would  vary  only  by  interest  rate.  As 
outlined  by  these  commenters,  the 
problem  is  that  if  the  lender  pays  the 
closing  costs,  the  interest  rate  will  be 
higher,  and,  if  the  borrower  pays  the 
closing  costs,  in  many  cases,  the 
borrower  will  finance  such  costs 
through  a  higher  loan  amount.  The 
commenters  stated  that  the  tradeoff 
table  would  not  address  this 
circumstance. 

These  commenters  also  recommend 
that  the  definition  of  “otherwise 
identical”  be  clarified,  to  include  loans 
where  the  number  and  schedule  of 
payments,  the  nature  of  the  interest  rate, 
whether  fixed  or  adjustable,  the  index 
and  margin  for  any  adjustable  rate 
mortgage,  and  the  other  loan 
characteristics,  are  held  constant,  with 
the  exception  that  the  interest  rate  and 
loan  amount  can  be  lower  or  higher  than 
the  loan  reflected  in  the  GFE. 

Consumer  representatives  also 
expressed  concerns  that  the 
introductory  language  on  the  tradeoff 


table  implies  that  there  is  a  one-to-one 
relationship  between  the  interest  rate 
and  the  settlement  costs.  They  stated 
this  is  not  the  case,  and,  in  many 
circumstances,  the  lender-paid  broker 
compensation  leads  to  both  higher 
settlement  charges  and  higher  interest 
rates.  In  addition,  they  stated  that  the 
tradeoff  table  cannot  effectively  disclose 
the  tradeoffs  when  lender-paid  broker 
compensation  is  based  on  loan  features 
other  than  an  increase  in  the  interest 
rate;  as  for  example,  lenders  that 
commonly  pay  brokers  for  loans  with 
prepayment  penalties. 

Some  consumer  representatives 
expressed  support  for  a  requirement  that 
an  originator  be  required  to  offer  a  no- 
cost  loan  on  the  tradeoff  table  if  the 
originator  has  that  type  of  product 
available  and  the  borrower  qualifies  for 
such  a  loan.  These  commenters  also 
stated  that  a  meaningful  tradeoff 
between  settlement  charges  and  interest 
rates  would  arise  in  the  context  of  a  no- 
cost  loan. 

Industry  Representatives 

Industry  representatives 
recommended  that  the  tradeoff  table  on 
page  3  of  the  GFE  be  moved  to 
explanatory  materials,  including  the 
special  information  booklet.  One  lender 
expressed  confusion  over  what  HUD 
intended  by  “two  other  options.”  The 
lender  stated  that  it  was  not  clear 
whether  HUD  meant  different  loan 
types,  rate/point  structures,  down 
payment  amounts,  or  something  else.  A 
major  lender  trade  organization 
commented  that  lenders  should  not  be 
required  to  offer  a  no-cost  loan  on  the 
tradeoff  table.  A  major  lender  stated  that 
since  HUD  has  not  defined  what  it 
means  by  “no  cost,”  it  is  difficult  to 
provide  a  comment.  This  lender  stated 
that  many  lenders  now  offer  no-cost 
loan  products  and  to  force  these  lenders 
into  making  such  disclosures  would 
only  result  in  consumer  confusion. 

One  lender  commented  that 
disclosing  two  mortgage  products  on  the 
tradeoff  table,  in  addition  to  the  product 
contemplated  on  the  GFE,  would  be 
problematic,  because  this  particular 
lender  offers  only  two  mortgage 
products. 

Other  Commenters 

CSBS,  AARMR  and  NACCA 
commented  that  the  tradeoff  table  does 
not  disclose  that  the  choice  a  borrower 
makes  between  a  charge  and  a  credit 
will  have  an  impact  on  the  overall 
amount  of  the  loan  or  monthly  payment. 
The  disclosure  should  reflect  such  a 
choice. 


HUD  Determination  ‘ 

HUD  has  determined  to  retain  the 
tradeoff  table  on  the  GFE.  However, 
recognizing  that  not  all  loan  originators 
offer  various  loan  products,  full 
completion  of  the  table  is  at  the  option 
of  the  loan  originator.  While  a  loan 
originator  is  required  to  complete  the 
left  hand  column  of  the  table  that 
describes  the  loan  offered  in  the  GFE,  it 
is  not  required  to  complete  the  table 
with  respect  to  the  middle  column 
reflecting  a  loan  with  a  lower  interest 
rate,  or  the  right  hand  column,  reflecting 
a  loan  with  lower  settlement  charges. 
Filling  out  these  last  two  columns  is 
optional  for  the  loan  originator,  even  if 
the  loan  originator  has  another  loan  for 
which  the  borrower  may  be  eligible. 
However,  HUD  encourages  loan 
originators  to  complete  the  tradeoff 
table,  in  light  of  HUD’s  consumer  testing 
of  the  form  that  revealed  that  consumers 
found  the  tradeoff  table  to  be  one  of  the 
most  useful  and  informative  aspects  of 
the  GFE.  The  tradeoff  table  focuses 
consumers’  attention  on  the  information 
in  the  box  on  the  top  of  page  2  of  the 
GFE,  empowering  them  to  better  shop 
for  a  mortgage:  HUD  strongly  urges  loan 
originators  to  fill  out  the  tradeoff  table 
in  its  entirety  so  that  borrowers  can 
better  understand:  (1)  The  disclosure  of 
the  “charge  or  credit  (points)  for  the 
specific  interest  rate  chosen”  on  page  2 
of  the  GFE,  and  (2)  what  other  loans 
may  be  available. 

As  many  commenters  expressed 
concern  and  confusion  over  the 
requirement  to  provide  information 
about  alternative  loans  and  about 
“otherwise  identical”  loans,  HUD  is 
clarifying  the  scope  of  what  qualifies  as 
an  “otherwise  identical”  loan.  Should  a 
loan  originator  determine  to  complete 
the  table,  the  loan  originator  has  to 
disclose  only  those  loans  for  which  the 
borrower  would  qualify  under  the 
lender’s  underwriting  practices.  For 
purposes  of  completing  the  tradeoff 
table,  an  “otherwise  identical”  loan  is  a 
loan  where  the  loan  amount,  the 
number  and  schedule  of  payments,  the 
nature  of  the  interest  rate,  the  index  and 
margin  for  any  adjustable  rate  mortgage, 
the  loan  terms,  and  characteristics  such 
as  whether  there  is  a  prepayment 
penalty  or  a  balloon  payment  are 
consistent  with  the  loan  presented  in 
the  GFE.  The  only  loan  characteristic 
that  may  vary  from  the  loan  presented 
in  the  GFE  is  the  interest  rate. 

No-cost  loans  are  not  required  to  be 
presented  as  one  of  the  alternative 
loans.  However,  if  the  baseline  GFE  is 
for  a  no-cost  loan  so  that  the  origination 
charge  in  Box  1  or  the  credit  shown  in 
Box  2  of  the  GFE  offset  the  total  of  other 
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settlement  service  charges  in  Boxes  3 
through  11  (i.e.,  total  estimated 
settlement  costs  are  zero),  the  originator 
would  complete  the  tradeoff  table  by 
showing  the  same  loan  amount  with 
positive  closing  costs  (effectively  the 
positive  difference  between  the  charge 
or  credit  for  the  GFE  interest  rate  and 
that  for  the  specified  lower  interest  rate) 
as  the  first  alternative  to  the  GFE  loan, 
and  the  same  loan  with  a  higher  interest 
rate  and  negative  closing  costs 
(effectively  the  negative  difference 
between  the  charge  or  credit  for  the  GFE 
interest  rate  and  that  for  the  specified 
lower  interest  rate)  as  the  second 
alternative.  The  primary  purpose  of  the 
GFE  tradeoff  table  is  to  ensure  that 
borrowers  understand  there  is  a  trade  off 
between  interest  rates  and  settlement 
costs  and  to  help  them  better 
understand  the  “Your  credit  or  charge ‘ 
(points)  for  the  specific  interest  rate” 
disclosure  on  page  2.  It  may  also  help 
borrowers  become  aware  of  alternative 
loans  that  are  potentially  available. 
However,  it  is  not  meant  to  be  an 
exhaustive  range  of  potential  alternative 
loan  products  to  the  borrower.  Loan 
originators  are  encouraged  to  discuss 
any  alternative  loan  products  with 
borrowers  and  provide  them  with  their 
own  versions  of  tradeoff  tables  showing 
the  effects  of  the  alternative  loan  terms 
on  interest  rates,  monthly  payments, 
loan  amounts,  and  settlement  costs. 

7.  Establishing  Meaningful  Standards 
for  GFEs 

a.  Tolerances 

Proposed  Rule.  Under  the  March  2008 
proposed  rule,  loan  originators  would 
have  been  prohibited  fi-om  exceeding  at 
settlement  the  amount  listed  as  “our 
service  charge”  on  the  GFE,  absent 
unforeseeable  circumstances.  The 
proposed  rule  also  would  have 
prohibited  the  amount  listed  as  the 
charge  or  credit  to  the  borrower  for  the 
interest  rate  chosen,  if  the  interest  rate 
was  locked,  absent  unforeseeable 
circumstances,  from  being  exceeded  at 
settlement.  In  addition,  the  proposed 
rule  would  have  prohibited  Item  A  on 
the  GFE,  “Your  Adjusted  Origination 
Charges,”  fi'om  increasing  at  settlement 
once  the  interest  rate  was  locked.  The 
proposed  rule  also  would  have 
prohibited  government  and  recording 
fees  from  increasing  at  settlement, 
absent  unforeseeable  circumstances. 

Under  the  March  2008  proposed  rule, 
the  sum  of  all  the  other  services  subject 
to  a  tolerance  (originator-required 
services  where  the  originator  selects  the 
third  party  provider,  originator-required 
services  where  the  borrower  selects 
firom  a  list  of  third  party  providers 


identified  by  the  originator,  and 
optional  owner’s  title  insurance,  if  the 
borrower  uses  a  provider  identified  by 
the  originator)  would  have  been 
prohibited  from  increasing  at  settlement 
by  more  than  10  percent  of  the  sum  for 
services  presented  on  the  GFE,  absent 
unforeseeable  circumstances.  Thus,  a 
specific  charge  would  have  been  able  to 
increase  by  more  than  10  percent,  so 
long  as  the  sum  of  all  the  services 
subject  to  the  10  percent  tolerance  did 
not  increase  by  more  than  10  percent. 

Comments 

Supporters  of  Tolerances 

Many  commenters  expressed  various 
degrees  of  support  for  the  concept  of 
tolerances.  A  trade  group,  representing 
mortgage  brokers  as  well  as  some  large 
lenders,  expressed  support  for  the 
concept  of  tolerances,  albeit  with  certain 
clarifications  or  modifications. 

However,  the  strongest  support  for 
tolerances  came  from  federal  banking 
regulators  and  groups  representing 
consumer  interests.  These  commenters 
agreed  that  unexpected  increases  in 
costs  between  those  provided  in  the 
GFE  and  those  actually  charged  at 
settlement  are  a  significant  problem  for 
prospective  borrowers,  and  that  the 
tolerances  proposed  by  HUD  would  be 
an  effective  way  of  preventing  such 
surprises.  These  commenters  made 
various  suggestions  for  strengthening 
the  tolerance  provisions  to  provide 
additional  protections  for  borrowers. 
Suggestions  included  calculating  the 
tolerances  item-by-item  rather  than  by 
grouping  certain  items  together  and 
strengthening  enforcement. 

Opponents  of  Tolerances 

Most  lenders,  trade  groups 
representing  lenders,  and  trade  groups 
representing  other  settlement  service 
providers  were  generally  opposed  to  the 
proposed  tolerance  provisions.  These 
commenters  stated  that  tolerances  and 
particularly  the  zero  tolerance  for  loan 
originator  charges  are  equivalent  to  a 
settlement  cost  guarantee,  and  therefore 
conflict  with  the  explicit  statutory 
requirement  for  an  estimate  of 
settlement  charges.  Several  commenters 
reviewed  the  legislative  history  of 
section  5  of  RESPA,  emphasizing  that 
the  statute  was  designed  “to  provide  the 
prospective  homebuyer  with  general 
information  as  to  what  their  costs  will 
be  at  the  time  of  settlement.”  (See  H.R. 
Rep.  No.  667,  94th  Cong.,  1st  Sess.,  at 
2,  1975  U.S.C.C.A.N.  2448,  2449  (Nov. 
14,  1975)  (emphasis  added).)  These 
commenters  also  stated  that  tolerances 
may  be  inconsistent  with  the  statutory 


provision  permitting  disclosure  of  a 
range  of  charges  for  settlement  services. 

Trade  groups  representing  other 
settlement  servicer  providers,  especially 
realtors  and  title  companies,  focused  on 
the  alleged  potential  anticompetitive 
effects  of  the  tolerance  provisions. 

These  groups  suggested  that  large 
lenders  would  seek  to  manage  the  risks 
associated  with  tolerances  by 
contracting  with  large  third  party 
settlement  service  providers,  thereby 
placing  small  settlement  service 
providers  at  a  competitive  dispdvantage. 

Lenders  and  trade  groups  representing 
lenders  and  some  other  settlement 
service  providers  also  strongly 
supported  removing  government 
recording  and  transfer  charges  from  the 
tolerances.  They  stated  that  these 
charges  are  outside  of  the  control  of  the 
loan  originator  and  cannot  be  known 
with  any  certainty  at  the  time  the  GFE 
is  provided. 

Several  lenders  and  trade  groups 
representing  lenders  suggested 
alternatives  to  the  proposed  tolerance 
provisions.  For  example,  certain  trade 
groups  representing  lenders 
recommended  that  tolerances  not  apply 
to  the  initial  GFE,  which  would  be  used 
as  a  shopping  tool,  but  tolerances  would 
apply  only  to  a  “final”  GFE  that  would 
be  provided  after  a  full  mortgage 
application  had  been  completed.  These 
trade  groups  also  supported  more 
flexibility  in  the  tolerance  for  the  loan 
originator’s  own  charges,  and  suggested 
a  5  percent  tolerance  rather  than  a  “zero 
tolerance.”  Another  alternative 
suggested  by  at  least  one  lender  was  to 
evaluate  overall  compliance  with 
tolerances  rather  than  compliance  on  a 
loan-by-loan  basis.  This  suggestion, 
according  to  the  commenter,  would 
alleviate  many  of  the  difficulties  in 
anticipating  unusual  aspects  of 
individual  loans  but  still  hold  lenders 
accountable  for  providing  GFEs  that,  as 
a  rule,  accurately  reflect  charges  at 
settlement.  Another  suggestion  offered 
was  to  make  providing  a  list  of  third 
party  settlement  service  providers  to 
prospective  borrowers  optional,  with 
tolerances  applying  only  where  the  loan 
originator  selected  the  service  provider 
or  where  the  loan  originator  provided  a 
list  of  service  providers. 

HUD  Determination 

Based  on  the  comments  received  in 
response  to  the  proposed  rule,  HUD  has 
revised  a  number  of  provisions  dealing 
with  the  tolerances.  In  particular,  HUD 
has  clarified  the  situations  where  the 
loan  originator  would  no  longer  be 
bound  by  the  tolerances.  However,  HUD 
has  determined  that  only  limited 
changes  are  necessary  in  the  tolerance 
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amounts  for  settlement  service 
categories  in  the  rule.  The  final  rule 
seeks  to  balance  the  borrower’s  interest 
in  receiving  an  accurate  GFE  early  in  the 
application  process  to  enable  the 
borrower  to  shop  effectively,  with  the 
lender’s  interest  in  maintaining 
flexibility  to  address  the  many  issues 
that  can  arise  in  a  complex  process  such 
as  loan  origination. 

Many  commenters  recommended 
changes  to  the  size  of  the  tolerances  for 
different  categories  of  settlement  costs, 
especially  the  zero  tolerance  for  loan 
originator  charges.  With  one  exception 
described  below,  the  final  rule  does  not 
change  the  amounts  of  the  tolerances 
permitted  for  the  different  categories  of 
settlement  costs.  As  noted  in  the 
proposed  rule,  HUD  considered  the  best 
available  data  on  the  variation  in  the 
costs  of  settlement  services,  in 
particular,  for  title  services,  in 
determining  that  a  10  percent  tolerance 
is  reasonable.  No  commenters  submitted 
or  identified  any  alternative  data 
sources  that  would  support  expanding 
the  tolerances  beyond  10  percent. 

With  respect  to  the  zero  tolerance  for 
a  loan  originator’s  own  charges,  HUD 
recognizes  the  comments  characterizing 
the  tolerance  as  a  potential  settlement 
cost  guarantee.  However,  the  final  rule 
provides  substantial  flexibility  to  loan 
originators  in  providing  a  revised  GFE 
when  circumstances  necessitate 
changes.  By  providing  such  flexibility, 
HUD  intends  to  prevent  only  those 
increases  in  the  loan  originator’s  charges 
that  are  made  in  “bad  faith.”  Section 
19(a)  provides  explicit  authority  for  the 
Secretary  to  make  such  interpretations 
as  may  be  necessary  to  achieve  the 
purposes  of  RESPA.  Providing  a  clear, 
objective  standard  for  what  constitutes 
“good  faith”  under  section  5  of  RESPA 
is  necessary  to  provide  more  effective 
advance  disclosure  to  homebuyers  and 
sellers  of  settlement  costs,  and  as  such, 
falls  directly  within  the  Secretary’s 
interpretive  authority  under  section 
19(a).  In  the  context  of  residential 
mortgage  negotiations,  HUD  finds  that 
the  term  “good  faith”  requires  that,  once 
a  loan  provider  has  quoted  in  writing  a 
certain  price  as  the  cost  of  its  own 
services  in  a  specific  transaction  and 
absent  the  “changed  circumstances” 
provided  for  elsewhere  in  the  rule,  the 
provider  must  adhere  to  the  quoted 
price. 

The  one  exception  to  the  amounts  of 
the  tolerances  remaining  the  same  as  in 
the  proposed  rule  is  the  tolerance  for  the 
government  recording  and  transfer 
charges.  HUD  has  adjusted  how  these 
charges  are  treated  under  the  tolerances. 
The  final  rule  splits  the  government 
recording  and  transfer  charges  into  two 


categories:  government  recording 
charges,  and  transfer  taxes. 

Transfer  taxes  should  generally  be 
known  at  the  time  the  GFE  is  provided, 
so  those  taxes  continue  to  be  subject  to 
a  zero  tolerance.  If  there  are  changes  in 
the  tax  rates  or  in  the  price  of  the 
property  after  a  GFE  is  provided,  those 
changes  would  either  constitute 
changed  circumstances  or  new 
information  that  would  be  the  basis  for 
providing  a  revised  GFE.  It  is  HUD’s 
view  that  these  provisions  will  provide 
sufficient  flexibility  to  protect  loan 
originators  from  changes  outside  their 
control,  while  still  preventing  loan 
originators  from  providing  “low-ball” 
estimates  of  transfer  taxes  on  the  GFE 
that  could  mislead  prospective 
borrowers.  Government  recording 
charges,  in  contrast,  often  may  not  be 
known  with  any  certainty  at  the  time 
the  GFE  is  provided,  and  in  many  cases 
not  until  close  to,  or  at,  closing. 
Therefore,  HUD  has  determined  that 
these  charges  should  be  included  with 
the  third  party  charges  that  are  subject 
to  an  overall  10  percent  tolerance. 
Because  the  government  recording 
charges  typically  are  small  in  relation  to 
other  settlement  costs,  this  should 
provide  ample  flexibility  to  loan 
originators  on  these  charges  without 
unduly  impacting  the  permitted 
tolerances  for  other  third  party 
settlement  charges. 

As  noted  earlier  in  this  preamble, 

HUD  has  made  a  number  of  changes  to 
the  tolerances  provisions  to  clarify  and 
provide  additional  flexibility  in 
managing  the  tolerances.  As  in  the 
proposed  rule,  the  final  rule  adds  a 
paragraph  to  the  current  regulations  that 
provides  that  a  loan  originator  that 
violates  the  GFE  requirements,  which 
include  the  tolerance  requirements, 
shall  be  deemed  to  have  violated  section 
5  of  RESPA.  However,  the  final  rule  also 
provides  a  loan  originator  with  an 
opportunity  to  cure  any  violation  of  the 
tolerance  by  reimbursing  the  borrower 
any  amount  by  which  the  tolerances 
were  exceeded.  This  reimbursement 
may  be  made  at  settlement  or  within  30 
calendar  days  after  settlement.  HUD  will 
deem  a  payment  to  have  been  provided 
in  a  timely  fashion  if  it  is  placed  in  the 
mail  by  the  loan  originator  within  30 
calendar  days  after  settlement.  HUD  has 
determined,  based  on  the  comments 
received,  that  30  calendar  days  provides 
sufficient  time  for  loan  originators  to 
identify  and  cure  any  tolerance 
violations  through  their  post-closing 
review  process.  In  most  cases,  HUD 
expects  that  violations  will  be  identified 
at  or  before  settlement  when  completing 
the  revised  HUD-1  form,  which 
provides  a  clear  format  for  comparing 


the  charges  estimated  on  the  GFE  with 
those  actually  imposed  at  settlement. 

The  opportunity  to  cure  violations  of 
the  tolerances  is  an  important  tool  for 
loan  originators  to  manage  compliance 
with  the  tolerance  requirements.  Many 
lenders  and  groups  representing  lenders 
and  other  settlement  service  providers 
objected  to  the  imposition  of  tolerances 
because  of  the  difficulty  of  providing 
accurate  estimates  to  prospective 
borrowers  early  in  the  application 
process.  The  opportunity  to  cure  will 
permit  loan  originators  to  give  an 
estimate  of  expected  settlement  charges 
in  good  faith,  without  subjecting  them 
to  harsh  penalties  if  the  estimate  turns 
out  to  be  lower  than  the  actual  charges 
at  settlement. 

HUD  has  also  made  clarifying  changes 
to  the  proposed  provision  describing  the 
circumstances  in  which  the  GFE  can  be 
revised.  As  described  in  more  detail 
below,  changed  circumstances  that 
result  in  higher  costs  can  be  a  basis  for 
providing  a  revised  GFE.  In  addition, 
information  that  was  either  not  known 
or  not  relied  on  at  the  time  the  original 
GFE  was  provided  may  also  be  the  basis 
for  providing  a  modified  GFE. 

b.  Unforeseeable  Circumstances 

Proposed  Rule.  The  March  2008 
proposed  rule  provided  that  loan 
originators  would  not  be  held  to 
tolerances  where  actions  by  the 
borrower  or  circumstances  concerning 
the  borrower’s  particular  transaction 
result  in  higher  costs  that  could  not 
have  reasonably  been  foreseen  at  the 
time  of  the  GFE  application,  or  where 
other  legitimate  circumstances  beyond 
the  originator’s  control  result  in  such 
higher  costs.  The  proposed  rule  also 
provided  that  if  unforeseeable 
circumstances  would  result  in  a  change 
in  the  borrower’s  eligibility  for  the 
specific  loan  terms  identified  in  the 
GFE,  the  borrower  must  be  notified  of 
the  rejection  for  the  loan  and  be 
provided  a  new  GFE  if  another  loan  is 
made  available. 

Comments 

Most  of  the  commenters  who 
commented  on  unforeseeable 
circumstances  generally  supported  the 
proposed  rule’s  provision  on  this 
matter,  but  many  recommended  changes 
or  additions  to  the  proposed  definition 
of  unforeseeable  circumstances.  Several 
lenders  and  trade  groups  representing 
lenders  indicated  that,  while 
“unforeseeable  circumstances” 
encompasses  many  things  that  would 
fall  under  the  statutory  requirement  that 
estimates  of  settlement  costs  be  in  “good 
faith,”  the  two  concepts  are  not  always 
equivalent.  Some  commenters  suggested 
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that  the  definition  be  expanded  or 
clarified  to  include  any  situation  that  is 
outside  the  lender’s  control,  even  if 
such  a  situation  involves  a  change  that 
occurs  often  enough  to  be  “foreseeable” 
in  some  sense.  An  example  offered  of 
such  situation  is  one  in  which  the 
changes  in  the  price  of  the  property  or 
in  the  estimated  value  of  the  collateral 
may  necessitate  new  information  about 
the  credit  quality  of  the  borrower  that  is 
developed  during  the  underwriting 
process,  or  any  other  situation  for  which 
there  is  a  reasonable  explanation  and 
that  is  still  consistent  with  “good  faith.” 

Several  commenters,  including  FTC 
staff  and  a  trade  group  representing 
mortgage  brokers,  found  the  proposed 
definition  of  “unforeseeable 
circumstances”  to  be  vague.  They 
suggested  adding  specific  examples  of 
common  situations  to  clarify  the  scope 
of  “unforeseeable  circumstances.” 

These  commenters  also  offered 
suggestions  regarding  the  definition.  A 
group  representing  consumer  interests 
recommended  that  HUD  carefully 
monitor  how  often  unforeseeable 
circumstances  override  the  tolerance 
requirements,  to  ensure  that  the 
exception  does  not  swallow  the  rule.  A 
joint  comment  letter  from  groups 
representing  state  regulators  suggested 
that  a  provision  be  included  requiring 
loan  originators  to  provide  written 
notice  to  borrowers  describing  the 
“unforeseeable  circumstance”  that 
resulted  in  the  higher  costs. 

HUD  Determination 

Based  on  the  comments  received  in 
response  to  the  proposed  rule,  HUD  has 
made  a  number  of  changes  to  the 
proposed  provisions  describing  the 
circumstances  in  which  the  GFE  can  be 
revised.  HUD  has  determined  that 
changes  are  needed  to  the  proposed 
grounds  for  providing  a  revised  GFE. 

The  final  rule  clarifies  the  different 
types  of  circumstances  (“changed 
circumstances”)  that  can  be  a  basis  for 
providing  a  revised  GFE.  The  final  rule 
continues  to  emphasize  that  market 
price  fluctuations  by  themselves  are  not 
changed  circumstances.  For  example,  if 
an  appraiser  that  a  loan  originator 
intends  to  use  for  a  particular 
transaction  raises  its  prices  by  $50  after 
the  loan  originator  has  already  provided 
a  GFE,  that  increase  would  not  have 
constituted  an  unforeseeable 
circumstance  under  the  proposed  rule. 
This  result  would  continue  under  the 
final  rule,  i.e.,  such  a  price  increase  by 
the  appraiser  would  not  be  a  “changed 
circumstance”  allowing  the  issuance  of 
a  new  GFE. 

HUD  recognizes  that  numerous 
commenters  recommended  elaborations 


of,  or  technical  changes  to,  the 
definition  of  unforeseeable 
circumstances.  Because  many  of  the 
changes  described  in  the  proposed 
definition  of  “unforeseeable 
circumstances”  happen  frequently 
enough  that  they  could  be  “reasonably 
foreseen,”  the  final  rule  replaces  the 
definition  of  “unforeseeable 
circumstances”  with  a  new  definition 
for  “changed  circumstances.”  However, 
the  types  of  circumstances  included  in 
the  new  definition  are  similar  to  the 
types  of  circumstances  that  were 
included  in  the  proposed  rule.  The  first 
clause  in  the  new  definition  of 
“changed  circumstances”  in  the  final 
rule  still  includes  acts  of  God,  war, 
disaster,  or  other  emergencies  as  was 
included  in  the  proposed  rule.  The  final 
rule  clarifies  that  the  other 
circumstances  in  the  second  clause  are 
separate  from  and  in  addition  to  the 
circumstances  listed  in  the  first  clause. 
The  final  rule  also  clarifies  that  the 
other  circumstances  include  situations 
where  information  particular  to  the 
borrower  or  the  transaction  either 
changes  or  is  later  found  to  be  different 
from  what  was  known  at  the  time  the 
GFE  was  provided.  For  example,  new 
information  affecting  the  borrower’s 
credit  quality  or  a  change  in  the  loan 
amount  might  occur  often  enough  to  be 
“reasonably  foreseeable”,  but  it  would 
still  fall  within  the  types  of 
circumstances  included  in  the  second 
clause  of  the  definition  of  “changed 
circumstances.” 

Under  the  final  rule,  changed 
circumstances  that  result  in  an  increase 
in  settlement  costs,  such  that  the 
tolerances  would  be  exceeded,  or  that 
result  in  a  change  in  a  borrower’s 
eligibility  for  the  loan  offered,  may  be 
the  basis  for  providing  a  revised  GFE. 
For  example,  if  the  actual  loan  amount 
turns  out  to  be  higher  than  the  loan 
amount  indicated  by  the  borrower  at  the 
time  the  GFE  was  provided,  and  certain 
settlement  charges  that  are  based  on  the 
loan  amount  increase  as  a  result,  the 
loan  originator  may  provide  a  revised 
GFE  reflecting  those  higher  amounts. 
Compliance  with  the  tolerance 
provisions  would  be  evaluated  by 
comparing  the  revised  GFE  with  the 
actual  amounts  charged  at  settlement. 

Similarly,  if  underwriting  and 
verification  show  that  a  borrower’s 
monthly  income  is  different  from  the 
income  relied  on  in  providing  the 
original  GFE,  and  the  difference  results 
in  a  change  in  the  borrower’s  eligibility 
for  that  loan  with  those  particular  terms, 
the  loan  originator  would  no  longer  be 
bound  by  the  original  GFE.  If  a  loan 
with  different  terms  is  available  for  that 
borrower,  then  the  loan  originator 


would  have  the  option  of  providing  a 
modified  GFE.  Conversely,  as  an 
example,  if  the  borrower’s  total  assets 
were  relied  on  in  providing  the  original 
GFE,  and  those  assets  are  not  materially 
different  from  what  was  stated  at 
application,  then  the  borrower’s  total 
assets  may  not  be  used  as  a  basis  for 
providing  a  revised  or  modified  GFE. 

While  these  changes  are  intended  to 
provide  loan  originators  with  more 
flexibility  in  providing  revised  GFEs, 
HUD  is  also  mindful  of  the  potential  for 
abuse. -Unscrupulous  loan  originators 
might  seek  to  avoid  providing  a  reliable 
GFE  by  claiming  not  to  have  relied  on 
information  provided  by  the  prospective 
borrower.  In  order  to  discourage  loan 
originators  from  providing  “generic” 
GFEs  that  are  not  based  on  a 
preliminary  evaluation  of  a  particular 
borrower,  the  final  rule  limits  the  ability 
of  loan  originators  to  provide  a  revised 
GFE  based  on  information  that  was 
collected  from  the  borrower  prior  to 
providing  the  GFE.  However,  if  a  loan 
originator  documents  that  it  relies  on  a 
limited  range  of  information  in 
providing  GFEs  to  borrowers,  the  loan  • 
originator  may  provide  a  revised  GFE 
based  on  any  other  information  that 
results  in  increased  settlement  costs  or ' 
a  change  in  the  borrower’s  eligibility, 
even  if  the  information  was  received  by 
the  loan  originator  prior  to  providing 
the  GFE,  subject  to  the  provisions  of  the 
rule.  Loan  originators  are  presumed  to 
have  relied  on  the  same  minimum 
information  that  must  be  collected  by 
the  loan  originator  before  providing  a 
GFE;  namely,  the  borrower’s  name,  the 
borrower’s  monthly  income,  the 
property  address,  an  estimate  of  the 
value  of  the  property,  the  amount  of  the 
mortgage  loan  sought,  and  any  credit 
report  that  is  obtained  by  the  loan 
originator  before  providing  the  GFE. 
These  limitations  on  providing  a  revised 
GFE  apply  only  if  subsequent 
underwriting  and  verification  confirm 
that  the  information  remains 
substantially  the  same  as  the 
information  provided  by  the  borrower  at 
the  time  of  the  GFE.  For  example,  if  the 
borrower’s  monthly  income  turns  out  to 
be  substantially  less  than  the  monthly 
income  stated  by  the  borrower  in  the 
initial  application,  the  final  rule  would 
not  prevent  the  loan  originator  from 
either  providing  a  revised  GFE  or  from 
denying  the  loan  altogether.  If  the  loan 
originator  decides  to  provide  a  revised 
GFE,  HUD  encourages  the  loan 
originator  to  explain  to  the  borrower  the 
reasons  for  providing  a  revised  GFE 
based  on  the  changed  circumstances. 

Several  other  provisions  in  the  final 
rule  that  permit  revisions  to  the  GFE 
have  not  changed  significantly  from 
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those  proposed.  The  final  rule  provides 
that  a  revised  GFE  may  be  provided  if 
a  borrower  requests  changes  in  the  loan 
product,  such  as  changing  from  a  30- 
year  term  to  a  15 -year  term,  or  from  a 
fixed-rate  mortgage  to  an  adjustable  rate 
mortgage.  A  revised  GFE  would  be 
permitted  whether  such  change  is  first 
suggested  by  the  loan  originator,  or  by 
any  other  party.  The  final  rule  also 
provides  that  if  a  prospective  borrower 
does  not  express  an  intent  to  continue 
with  an  application  within  10  business 
days  of  receiving  the  original  GFE,  or 
such  longer  time  specified  by  the  loan 
originator  on  the  GFE,  the  loan 
originator  is  no  longer  bound  by  the 
GFE.  While  HUD  does  not  intend  for  the 
GFE  form  to  in  any  way  affect  state  laws 
regarding  contract  formation,  this 
provision  is  intended  to  make  clear  that 
the  estimated  charges  on  a  GFE  are  not 
open-ended. 

The  final  rule  also  clarifies  that, 
where  a  borrower  has  not  locked  a 
particular  interest  rate,  or  where  an 
interest  rate  lock  has  expired,  all 
interest  rate-dependent  charges  on  the 
GFE  are  subject  to  change.  The  charges 
that  may  change  include  the  charge  or 
credit  for  the  interest  rate  chosen,  the 
adjusted  origination  charges,  and  per 
diem  interest.  The  loan  originator’s 
origination  charge,  shown  in  Block  1  on 
page  2  of  the  GFE,  is  not  subject  to 
change,  even  if  the  interest  rate  floats. 

Of  course,  the  various  specific  places 
where  the  interest  rate  is  identified  on 
the  GFE  would  also  be  subject  to  change 
if  the  interest  rate  is  not  locked.  If  the 
borrower  later  locks  the  interest  rate,  a 
revised  GFE  should  be  provided  at  that 
time  to  show  the  revised  information. 

Finally,  the  final  rule  includes  the 
proposed  provision  on  revision  of  the 
GFE  for  transactions  involving  new  * 
home  purchases.  HUD  recognizes  that  in 
cases  of  new  construction,  the  original 
GFE  may  be  provided  long  before 
settlement  is  anticipated  to  occur.  In 
those  cases,  the  loan  originator  may 
provide  a  clear  and  conspicuous 
disclosure  to  the  borrower  that  a  revised 
GFE  may  be  provided  at  any  time  up 
until  60  calendar  days  prior  to  closing. 

If  no  such  disclosure  is  provided,  or  if 
no  revised  GFE  is  actually  given,  then 
compliance  with  the  tolerances  will  be 
evaluated  by  comparing  the  charges  on 
the  original  GFE  with  the  actual  charges 
at  settlement.  During  the  60  calendar 
days  prior  to  closing,  a  revised  GFE  may 
be  provided  only  in  accordance  with  the 
other  paragraphs  in  this  section. 

In  any  case  where  a  revised  or 
modified  GFE  is  provided  to  a 
prospective  borrower,  the  loan 
originator  is  required  to  document  the 
reasons  for  changes  that  are  made  and 


to  maintain  that  documentation  for  3 
years  after  settlement. 

8.  Lender  Disclosure 

Proposed  Rule.  The  proposed  GFE 
included  information  for  the  borrower 
to  note  that  lenders  can  receive 
additional  fees  from  other  sources  by 
selling  the  loan  at  some  point  after 
settlement.  However,  the  borrower  was 
also  informed  that  once  the  loan  is 
obtained  at  settlement,  the  loan  terms, 
the  borrower’s  adjusted  origination 
charges,  and  total  settlement  charges 
cannot  change.  The  language  on  the 
proposed  GFE  also  indicated  that  after 
settlement,  any  fees  lenders  receive  in 
the  future  cannot  change  the  loan 
received  or  the  charges  paid  at 
settlement  by  the  borrower. 

Comments 

Lender  Representatives 

Lenders  and  lender  organizations 
commented  that  the  disclosure 
regarding  lender  compensation  on  page 
4  of  the  GFE  is  misleading  and 
unnecessary,  arid  should  therefore  be 
removed.  These  commenters  suggested 
that  because  borrowers  already 
understand  how  lenders  are 
compensated,  through  origination 
charges  and  interest,  lenders  are  already 
required  to  make  full  compensation 
disclosures.  Sale  of  the  loan  after 
settlement  merely  allows  the  lender  to 
collect  the  present  value  of  that  interest. 
One  lender  argued  that  secondary 
market  sale  of  the  loan  actually  reduces 
costs  to  borrowers  rather  than  increasing 
them.  Lenders  also  commented  that  the 
disclosure  is  biased  against  lenders 
because  it  does  not  point  out  that  they 
can  lose  money  selling  the  loan  later.  In 
addition,  one  lender  said  that  the 
current  servicing  disclosure  already 
covers  this  information.  Lenders  also 
suggested  that  because  the  text  of  the 
disclosure  does  not  concern  settlement 
costs  or  issues,  the  disclosure  is  outside 
the  purview  of  RESPA. 

Mortgage  Broker  Representatives 

NAMB  supported  HUD’s  inclusion  of 
the  lender  disclosure  information,  but 
felt  that  such  information  should  be 
presented  with  greater  emphasis  and  in 
more  detail.  NAMB  suggested  moving 
the  information  to  page  two  of  the  GFE 
and  presenting  it  as  part  of  the  YSP 
disclosure,  in  order  to  make  clear  to 
consumers  the  similarity  in  the  two 
charges.  According  to  NAMB,  this 
change  would  help  achieve  parity  of 
disclosures  between  lenders  and 
mortgage  brokers,  which  is  essential  for 
effective  consumer  disclosure. 


Other  Commenters 

FTC  staff  commented  that  the  lender 
disclosure  is  misleading  and  will  cause 
confusion  because  it  does  not  make 
clear  that  the  terms  of  the  loan  may  be 
dependent  on  anticipation  of  the 
secondary  market  fees  described.  FTC 
staff  said  there  should  be  more  explicit 
disclosure  in  the  origination  charge 
“  section  of  the  GFE,  making  clear  that 
lenders  also  get  higher  fees  for  a  higher 
interest  rate. 

HUD  Determination 

After  consideration  of  the  conunents, 
HUD  has  determined  to  retain  the 
lender  disclosure  on  the  GFE.  HUD  is 
retaining  the  lender  disclosure  on  the 
GFE  because  HUD  believes  that  it  is 
important  for  borrowers  to  be  aware  that 
lenders  may  receive  additional  fees  by 
selling  the  loan  after  settlement. 
However,  the  disclosure  has  been 
streamlined.  The  disclosure  on  the 
revised  form  informs  the  borrower  that 
some  lenders  may  sell  the  loan  after 
settlement  and  any  fees  received  by  the 
lender  for  selling  the  loan  cannot 
change  the  borrower’s  loan  or  the 
charges  paid  by  the  borrower  at 
settlement. 

9.  Enforcement  and  Cure 

Proposed  Rule.  The  March  2008 
proposed  rule  provided  that  HUD  would 
deem  violations  of  the  requirements  for 
the  GFE  in  24  CFR  3500.7  to  be 
violations  of  section  5  of  RESPA.  This 
would  include  instances  where  the 
charges  listed  on  the  GFE  are  exceeded 
at  settlement  by  more  than  the 
tolerances  permitted  under  §  3500.7(e). 
In  similar  fashion,  the  proposed  rule 
provided  that  HUD  would  deem 
violations  of  the  requirements  for  the 
HUD-l/lA  in  §  3500.8  to  be  violations 
of  section  4  of  RESPA. 

HUD  invited  comments  on  whether  a 
provision  should  be  added  to  the 
RESPA  regulations  that  allow  a  loan 
originator,  for  a  limited  time  after 
closing,  to  address  the  failure  to  comply 
with  tolerances  under  the  proposed  GFE 
requirements,  and  if  so,  how  such  a 
provision  should  be  structured.  HUD 
sought  comments  on  whether  such  a 
provision  would  be  useful  and,  if  so, 
what  the  appropriate  time  fi-ame  would 
be  for  finding  and  refunding  excess 
charges.  HUD  also  invited  comments  on 
whether  the  potential  for  abuse  of  such 
a  provision  would  be  harmful  to 
consumers.  Comments  were  also  sought 
on  whether  the  ability  of  prosecutors  to 
exercise  enforcement  discretion  would 
obviate  the  need  for  such  a  provision. 
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Comments 

Many  comments  were  received  on  the 
advisability  of  allowing  loan  originators 
to  cure  potential  violations  of  the  , 
tolerances  on  the  GFE.  Lenders  and 
trade  groups  representing  lenders  and 
some  settlement  service  providers 
strongly  supported  the  addition  of  a 
provision  allowing  loan  originators  to 
cure  potential  violations  of  the 
tolerances.  Several  lenders  reiterated 
their  previous  comment  that  HUD  lacks 
authority  to  impose  tolerance 
requirements  on  the  GFE,  but  that  if  a 
tolerance  provision  were  authorized  by 
statute,  they  would  support  the 
inclusion  of  a  cure  provision.  Among 
the  lenders  and  lender  trade  groups  that 
supported  inclusion  of  a  cure  provision, 
the  comments  were  almost  evenly 
divided  between  those  suggesting  a  60- 
calendar-day  period  to  cure  potential 
violations  of  the  tolerances,  and  those 
suggesting  a  90-calendar-day  period. 
Another  commenter  recommended  that 
HUD  consider  adding  a  cure  provision 
for  the  HUD-1  and  closing  script. 

Consumer  groups  were  generally 
supportive  of  stronger  enforcement  of 
RESPA’s  disclosure  requirements, 
including  enactment  of  statutory 
changes  that  would  include  civil  money 
penalties  for  violations  of  those 
requirements.  A  consumer  group  that 
responded  to  HUD’s  question  regarding 
a  cure  provision  expressed  its 
opposition  to  adding  such  a  provision. 
Consumer  groups,  generally,  raised  the 
possibility  that  a  cure  provision  could 
be  abused  by  offering  only  partial 
reimbursement  to  a  borrower.  These 
commenters  suggested  that  loan 
originators  would  have  an  incentive  to 
cure  violations  even  without  a  specific 
provision  exempting  them  from  liability 
if  a  potential  violation  is  cured. 

HUD  Determination 

Based  on  the  comments  received  in 
response  to  the  proposed  rule  and 
further  consideration  of  this  issue  by 
HUD,  HUD  has  determined  that  a  cure 
provision  is  important  to  allow  loan 
originators  to  more  effectively  manage 
any  uncertainty  in  costs  associated  with 
the  required  tolerances  on  the  GFE.  By 
including  a  cure  provision,  HUD 
recognizes  that  some  errors  are 
inevitable  when  handling  large  numbers 
of  complex  transactions,  and  HUD  does 
not  intend  for  the  tolerance 
requirements  to  create  liability  for 
inadvertent  errors. 

As  described  in  more  detail  above, 
HUD  has  built  an  opportunity  to  cure 
violations  of  the  tolerances  into  the 
requirements  establishing  the 
tolerances.  The  final  rule  also  provides 


that  a  violation  of  any  of  the 
requirements  for  completing  the  HUD- 
1/lA  shall  be  deemed  to  be  a  violation 
of  section  4  of  RESPA.  However,  the 
rule  provides  that  an  inadvertent  or 
technical  error  in  completing  the  HUD- 
1/lA  shall  not  be  deemed  a  violation  of 
section  4  of  RESPA,  if  a  revised  HUD- 
1/1 A  is  provided  to  the  borrower  and/ 
or  seller  within  30  calendar  days  of 
settlement.  This  opportunity  to  cure 
errors  on  the  HUD-1/1  A  is  consistent 
with  HUD’s  longstanding  policy 
permitting  settlement  agents  to  provide 
revised  HUD-l/lA  settlement 
statements  where  errors  are  discovered 
after  settlement. 

10.  Implementation  Period 

Proposed  Rule.  In  the  March  2008 
proposed  rule,  HUD  stated  that  it 
intended  to  include  a  12-month 
transition  period  in  the  final  rule. 

During  the  12-month  transition  period, 
settlement  service  providers  and  other 
persons  could  comply  with  either  the 
current  RESPA'requirements  or  with  the 
revised  requirements  of  the  amended 
provisions.  HUD  invited  comments  on 
whether  such  a  transition  period  is 
appropriate. 

Comments 

Consumer  representatives  generally 
favored  a  12-month  implementation 
period,  while  lenders  and  their  trade 
associations  sought  a  longer 
implementation  period  on  the  basis  that 
12  months  is  insufficient  time  to 
prepare  for  compliance  with  the  new 
requirements.  According  to  one  major 
lender,  a  12-month  period  is  far  too 
short,  given  the  extensive  nature  of  the 
changes.  This  lender  estimated  that  an 
18-24  month  period  will  be  required  for 
implementation  of  the  proposal,  as 
published  on  March  14,  2008. 

According  to  other  major  lenders,  the 
proposed  rule  would  require  significant 
systems  and  operational  changes  well 
beyond  the  complex  forms  changes,  and 
would  take  a  minimum  of  2  years  to 
implement.  A  lender  association  stated 
that  requiring  the  industry  to  implement 
changes  to  RESPA  disclosures  and  then 
to  later  implement  changes  to  TILA 
disclosures  would  result  in  significant 
and  duplicative  costs  for  systems 
changes,  training,  and  staffing  that 
would  ultimately  be  borne  by 
consumers.  This  association  expressed 
support  for  an  implementation  period 
beginning  18  months  after  the  effective 
date  of  the  rule,  or  18  months  after  the 
implementation  period  for  the  Federal 
Reserve  Board’s  TILA  rule,  whichever  is 
later. 


HUD  Determination 

HUD  has  determined  to  proceed  with 
adoption  of  a  12-month  implementation 
period.  HUD  recognizes  that  operational 
changes  will  be  required  in  order  to 
implement  the  new  rule,  in  addition  to 
training  staff  on  the  new  requirements. 
However,  the  need  for  a  standardized  • 
GFE  with  relevant  information  about  the 
loan  and  settlement  charges  is  critical  in 
light  of  the  problems  in  the  current 
market,  and  further  delay  is  not 
warranted.  HUD  believes  that  a  12- 
month  implementation  period  will 
provide  sufficient  time  for  systems 
changes  and  training  to  occur. 

Therefore,'  use  of  the  new  GFE  and  the 
new  HUD-l/lA  will  be  required  as  of 
January  1,  2010.  During  the  transition 
period,  the  current  RESPA  requirements 
with  respect  to  the  GFE  and  the  HUD- 
l/lA  remain  in  effect  and  settlement 
service  providers  may  choose  to  proceed 
under  either  the  current  GFE  and  HUD- 
l/lA  requirements  or  may  choose  to 
proceed  under  the  new  GFE  and  HUD- 
l/lA  requirements.  However,  any 
settlement  service  provider  who 
delivers  the  new  GFE  prior  to  January  1, 
2010,  will  be  subject  to  all  of  the 
requirements  related  to  the  new  GFE, 
including  compliance  with  the  tolerance 
provisions  and  use  of  the  required 
HUD-l/lA. 

Other  provisions  of  this  final  rule, 
including  the  average  charge  and 
required  use  provisions  and  the 
technical  amendments,  are 
implemented  immediately  upon  the 
effective  date  of  the  rule. 

As  previously  stated,  HUD  will  issue 
guidance  on  compliance  with  the  rule’s 
provisions  during  the  implementation 
period. 

C.  Lender  Payments  to  Mortgage 
Brokers — Yield  Spread  Premiums 
(YSPs) 

1.  Disclosure  of  YSP  on  GFE 

The  March  2008  proposed  rule 
provided  that  lender  payments  to 
mortgage  brokers  in  table-funded  and 
intermediary  transactions  be  clearly 
disclosed  to  consumers  on  the  GFE  and 
the  HUD-1  settlement  statements,  as  set 
forth  below.  The  rule  also  proposed  to 
streamline  the  current  regulatory 
definition  of  “mortgage  broker.’’ 

Under  the  March  2008  proposed  rule, 
the  first  page  of  the  GFE  presented  the 
net  origination  charge  as  “your  adjusted 
origination  charges.”  The  second  page 
of  the  proposed  GFE  informed  the 
consumer  how  the  adjusted  origination 
charge  was  computed.  Block  1  disclosed 
as  “Our  service  charge”  the  originator’s 
total  charge  to  the  borrower  for  the  loan. 
The  rule  proposed  that  in  the  case  of 
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loans  originated  by  mortgage  brokers, 
the  amount  in  Block  1  would  have  to 
include  all  charges  received  by  the 
broker  and  any  other  originator  for,  or 
as  a.result  of,  the  mortgage  loan 
origination,  including  any  payments 
from  the  lender  to  the  broker  for  the 
origination.  In  the  case  of  loans 
originated  by  originators  other  than 
mortgage  brokers,  the  amount  in  Block 
1  would  have  to  include  all  charges  to 
be  paid  by  the  borrower  that  are  to  be 
received  by  the  originator  for,  or  as  a 
result  of,  the  loan  origination  to  the 
borrower,  except  any  amounts 
denominated  by  the  lender  as  discount 
points  and  which  would  be  disclosed  in 
Block  2. 

In  loans  originated  by  mortgage 
brokers.  Block  2  of  the  second  page  of 
the  proposed  GFE  would  have  disclosed 
whether  there  is  any  charge  or  credit  to 
the  borrower  for  the  specific  interest 
rate  chosen  for  the  GFE.  The  second 
check  box  would  have  indicated 
whether  there  was  a  payment  for  a 
higher  interest  rate  loan,  described  as 

the  “credit  of  $ _ for  this  interest 

rate  of  %.  This  credit  reduces 

your  upfront  charges.”  The  third  check 
box  would  have  indicated  a  “charge  of 

$  for  the  interest  rate  of _ %. 

This  payment  (discount  points) 
increases  your  upfront  charges.”  Any 
lender  payment  would  have  been 
subtracted  and  any  points  would  have 
been  added  to  arrive  at  “your  adjusted 
origination  charge”  that  would  also 
have  been  disclosed  on  the  first  page  of 
the  form.  The  proposed  rule  provided 
that  for  mortgage  brokers,  the  amounts 
of  any  charge  or  credit  in  Block  2  would 
have  to  equal  the  difference  between  the 
price  the  wholesale  lender  pays  the 
broker  for  the  loan  and  the  initial  loan 
amount. 

Gomments 

Consumer  Representatives 

Some  consumer  groups  opposed  the 
proposed  YSP  disclosure  on  several 
grounds.  These  groups  asserted  that  to 
describe  lender-paid  broker 
compensation  as  a  credit  to  reduce 
settlement  costs  is  misleading.  NCLC 
stated  that  there  is  no  requirement  that 
the  lender  payment  will  actually  be 
used  in  tbis  manner.  CRL  stated  that  the 
proposed  language  presumes  a  trade  off 
through  a  reduction  in  upfront  costs, 
and  research  shows  that  this  does  not 
occur,  except  in  limited  circumstances. 
According  to  CRL,  the  disclosure’s 
characterization  of  the  YSP  as  a  “credit” 
only  exacerbates  the  issue  of  the 
nonexistent  trade  off.  CRL  expressed 
concern  that  the  disclosure  suggests  that 
the  arrangement  is  saving  the  consumer 


money,  when  in  fact  the  disclosure  is 
doing  the  opposite.  CRL  also  objected  to 
the  disclosure  on  the  grounds  that  the 
disclosure  does  not  make  clear  that  this 
is  a  fee  paid  to  a  broker.  In  addition, 

CRL  stated  that  it  found  the  disclosure 
confusing,  and  noted  that  HUD  has  not 
tested  the  effectiveness  of  the  disclosure 
outside  of  controlled  circumstances. 

Both  CRL  and  NCLC  recommended  an 
alternative  formulation  for  disclosure  of 
mortgage  broker  compensation. 

.NCLC  also  stated  that  the  proposed 
disclosure  potentially  complicates  TILA 
review.  According  to  NCLC,  without 
guidance  from  the  Federal  Reserve 
Board,  it  is  not  clear  what  effect  treating 
the  lender-paid  broker  compensation  as 
a  credit  will  have  on  the  central  TILA 
disclosures,  which  are  the  finance 
charge  and  the  APR. 

Industry  Representatives 

Lenders  generally  were  opposed  to 
the  proposed  YSP  disclosure.  Many 
lenders  and  their  trade  associations 
asserted  that  the  proposed  approach  for 
disclosing  YSP  conflicts  with  pending 
TILA  and  HOEPA  rule  changes 
proposed  by  tbe  Federal  Reserve  Board, 
and  is  also  inconsistent  with  Advisory 
Letter  2003-3  of  the  Office  of  the 
Comptroller  of  the  Currency  (OCC). 
These  lenders  stated  that  it  would  be 
costly  and  confusing  for  the  banking 
industry  if  HUD  and  the  Federal  Reserve 
Board  issued  varying  rules,  revisions, 
and  disclosures  independently.  Other 
lenders  stated  that,  because  in  their 
view  HUD  assumed  that  the  only  way 
for  a  lender  to  calculate  payment  to  the 
broker  is  by  tying  the  compensation  to 
the  borrower’s  interest  rate,  neither  the 
proposed  GFE  nor  the  proposed  HUD- 
1  can  accommodate  a  lender’s 
compensation  payment  to  the  broker 
based  on  the  loan  amount,  or  based  on 
a  flat  dollar  amount.  According  to  these 
lenders,  if  a  lender  were  to  pay  broker 
compensation  that  is  not  tied  to  the 
interest  rate,  there  would  be  no  way  to 
disclose  the  payment  without  artificially 
inflating  the  charges  paid  by  the 
borrower. 

A  major  lender  noted  that  if  a  broker 
intends  to  rely  primarily  on  the  lender 
for  compensation,  the  dollar-for-dollar 
offset  of  the  YSP  against  other  service 
charges  will  necessitate  that  the  broker 
increase  the  disclosed  consumer  paid 
fees.  The  lender  commented  that  this 
has  regulatory  impacts  under  other 
laws.  The  lender  stated  that  the 
origination  fee  is  a  finance  charge  under 
TILA.  The  lender  also  stated  that  the 
origination  fee  is  also  normally  included 
in  the  points  and  fees  definitions  under 
several  state  high-cost  laws  and  HOEPA, 
whereas  YSP  payments  are  only  a 


finance  charge  under  TILA  to  the  extent 
included  in  the  interest  rate  and  are  not 
always  included  in  points  and  fees 
calculations.  According  to  this 
commenter,  the  proposed  definition  will 
artificially  force  more  loans  into  the 
“high  cost”  category  which  will  further 
limitjcredit  because  many  lenders  do 
not  originate  these  loans. 

CMC  stated  that  the  proposed 
mortgage  broker  compensation 
disclosure  wrongly  conflates  mortgage 
brokers  and  mortgage  fenders.  CMC 
noted  that  there  are  important 
differences  between  mortgage  brokers 
and  mortgage  lenders  in  terms  of  rotes 
in  the  transaction,  compensation,  and 
risk  posed  to  consumers.  CMC  stated 
that  the  mortgage  broker  disclosure 
proposal  fails  to  adequately  address 
these  differences.  CMC  expressed 
opposition  to  consolidating  the  charges 
of  the  lender  and  the  broker  together  in 
a  single  “service  charge”  because, 
according  to  CMC,  such  consolidation 
effectively  hides  the  amount  of  the 
broker’s  total  compensation  from  the 
borrower.  CMC  believes  that  borrowers 
should  have  this  information  and  that 
failure  or  omission  to  disclose  could 
cause  harm.  CMC  stated  that  disclosing 
YSP  as  a  credit  and  lumping  the  YSP 
together  with  (or  offsetting  it  against) 
lender  fees  or  discounts  hides  the  YSP 
in  a  way  that  is  confusing  and 
potentially  harmful  to  the  borrower. 
CMC  recommended  that  broker 
compensation  be  disclosed  as  shown  in 
the  ^SPA/TILA  forms  and  “mortgage 
broker  fee  agreement  and  disclosure” 
submitted  with  their  comments. 

MBA  asserted  that  the  proposed 
disclosure  will  be  unclear  to  borrowers 
while  the  costs  occasioned  by  the 
adoption  of  new  terminology  for 
mortgage  broker  fees  will,  in  its  opinion, 
be  enormous.  MBA  noted  that,  in  its 
opinion,  the  proposed  disclosure  does 
not  allow  for  the  possibility  that,  in  the 
future,  some  brokers  will  be  paid  on  a 
basis  other  than  the  loan’s  interest  rate. 
In  addition,  MBA  stated  that  as  lenders 
and  brokers  perform  distinct  functions 
in  the  marketplace  and  are  perceived 
differently  by  consumers,  applying  the 
same  rules  to  them  is  ill-advised.  MBA 
proposed  an  alternative  mortgage  broker 
compensation  disclosure  that  discloses 
the  total  compensation  for  the  broker’s 
services  and  the  amounts  paid  by  the 
lender  to  the  broker  on  the  borrower’s 
behalf. 

NAMB  reasserted  its  opposition  to 
carving  out  one  component  of  the  cost 
of  a  mortgage  loan  for  the  “putative 
purpose  of  clarification  and 
simplification.”  NAMB  a.sserted  that  the 
proposed  YSP  disclosure  would  achieve 
the  opposite  result  and  would  detract 
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from  the  consumer’s  ability  to 
understand  and  comparison  shop. 

NAMB  recommended  that  direct 
competitors  should  be  treated  the  same 
to  facilitate  shopping  and  promote 
consumer  understanding.  NAMB  stated 
that  if  HUD  continues  to  require 
disclosure  of  originator  compensation, 
HUD  must  require  all  originators  to 
disclose  the  premium  value  created  by 
interest  on  the  loan,  and  that  HUD  must 
provide  a  method  for  making  that 
calculation. 

According  to  NAMB,  the  proposed 
disclosure  makes  distinctions  among 
mortgage  originators  with  no  basis  for 
doing  so,  and  in  disregard  of  market 
realities.  NAMB  stated  that  the  proposal 
seeks  to  enhance  regulatory  distinctions 
among  groups  of  originators,  long  after 
such  labels  have  lost  their  meaning  in 
the  marketplace.  NAMB  also  criticized 
the  proposal  because  it  would,  in 
NAMB’s  opinion,  isolate  a  single 
component  of  cost— H:ompensation — 
rather  than  aggregate  cost.  According  to 
NAMB,  compensation  is  relevant  only 
to  the  extent  that  compensation  serves 
as  a  “rough  proxy  for  the  difference 
between  the  par,  or  wholesale,  loan  rate 
and  the  rate  quoted  to  the  consumer.” 

In  the  case  of  mortgage  brokers,  that 
difference  is  called  “yield  spread 
premium”  or  YSP;  in  the  case  of 
lenders,  that  difference  is  called 
“service  release  premium”  or  SRP. 
NAMB  asserted  that  in  both  cases,  that 
differential  may  be  readily  determined 
prior  to  closing  at  the  time  the  interest 
rate  is  locked  and  should  be  disclosed. 
NAMB  also  asserted  that  the  lender’s 
compensation  after  the  loan  is  sold  is 
irrelevant,  since  such  compensation 
does  not  affect  the  price  paid  by  the 
borrower.  According  to  NAMB,  what  is 
relevant  is  the  incremental  cost  to  the 
consumer  assessed  at  the  time  of  closing 
that  is  attributable  to  the  differential 
between  the  loan  rate  and  the  wholesale 
rate.  NAMB  asserted  that  that  figure  can 
be  computed  and  disclosed  prior  to 
closing  and  recommended  that  HUD 
specify  how  that  computation  should  be 
done,  and  require  disclosure  of  the 
resulting  figure,  or  in  the  alternative,  not 
require  such  disclosure  by  any 
originators. 

NAMB  asserted  that  the  methodology 
of  HUD’s  testing  is  flawed  in  two 
respects.  According  to  NAMB,  the 
contractor  failed  to  test  consumer 
understanding  of  loan  terms  and  of 
comparative  shopping  when  YSP  was 
not  disclosed.  Instead,  according  to 
NAMB,  the  contractor  assumed  the 
answer  to  the  fundamental  question  of 
whether  YSP  disclosure  aided 
consumers  in  comparative  shopping. 
NAMB  also  stated  that  the  testing 


focused  only  on  how,  not  whether,  to 
disclose  YSP.  NAMB  stated  that  in 
doing  so,  the  proposal  ignored  FTC’s 
earlier  finding  that  disclosing  just 
broker  compensation  created  confusion 
and  led  consumers  to  make  decisions 
contrary  to  their  best  interests. 

NAMB  also  asserted  that  HUD’s 
testing  was  flawed  because  the  testing 
was  not  conducted  among  actual 
borrowers  dealing  with  actual  loan 
originators.  According  to  NAMB,  the 
tests  fail  to  assess  the  consequences  of 
disparate  disclosures  in  actual 
competitive  markets.  NAMB  noted  that, 
in  2004  and  2007,  FTC  conducted 
extensive  studies  on  consumer  mortgage 
disclosures,  with  a  particular  focus  on 
mortgage  broker  compensation 
disclosures.  NAMB  further  stated  that 
the  2007  FTC  study  restated  the 
conclusion  of  the  earlier  study,  noting 
that  disclosure  of  broker  compensation 
“created  a  substantial  consumer  bias 
against  broker  loans,  even  when  the 
broker  loans  cost  the  same  or  less  than 
direct  lender  loans,  because  the 
disclosures  would  have  been  required  of 
brokers,  but  not  direct  lenders.”  {See 
2007  FTC  Study  at  6,  n.  14).  NAMB  also 
objected  to  the  proposed  mortgage 
broker  compensation  disclosure  on  the 
grounds  that  the  proposed  rule  fails  to 
evaluate  how  the  proposed  broker 
disclosure  would  relate  to  any  of  the 
currently  mandated  disclosures. 
According  to  NAMB,  all  50  states 
regulate  brokers  and  their  compensation 
in  various  respects.  Industry  practice 
and  lender  requirements  mandate 
further  disclosures*NAMB  asserted  that 
to  limit  complexity  and  information 
overload,  HUD  should  consider  how  all 
current  mortgage  broker  disclosures 
would  relate  to  its  proposal. 

NAMB  also  commented  that  HUD  has 
not  adequately  addressed  how  its 
proposed  mortgage  broker  compensation 
disclosure  relates  to  the  Federal  Reserve 
Board’s  proposed  amendments  to 
Regulation  Z,  or  how  HUD’s  proposal 
relates  to  the  risk-based  pricing 
regulations  recently  proposed  by  the 
Federal  Reserve  Board  and  FTC 
pursuant  to  the  Fair  and  Accurate  Credit 
Transactions  Act  of  2003  (73  FR  28  966 
(May  19,  2008)).  NAMB  recommended 
that  HUD  seek  public  comment  on  the 
interaction  between  HUD’s  proposal,  the 
proposed  amendments  to  Regulation  Z, 
and  the  pending  risk-based  pricing 
regulations  before  proceeding  to  finalize 
the  March  2008  proposed  rule. 

Other  Commenters 

The  National  Association  of  Realtors 
(NAR)  stated  that  it  is  unclear  whether 
consumers  will  understand  the 
proposed  disclosure  of  discount  points 


and  YSPs.  According  to  NAR,  calling 
the  YSP  a  “credit”  to  the  borrower 
without  explaining  or  making  it  clear 
that  the  YSP  is  tied  to  the  interest  rate 
may  mislead  or  confuse  a  consumer. 

The  Conference  of  State  Bank 
Supervisors,  the  American  Association 
of  Residential  Mortgage  Regulators,  and 
the  National  Association  of  Consumer 
Credit  Administrators  commented  that 
the  proposed  disclosure  of  YSP  is  not 
parallel  with  the  Federal  Reserve 
Board’s  proposed  rule  amending 
Regulation  Z.  These  commenters  urged 
HUD  to  work  closely  with  the  Federal 
Reserve  Board  to  develop  seamless 
regulations  before  finalizing  the 
proposed  rule. 

Federal  Agencies 

FTC  staff  expressed  support  for  the 
goal  of  improving  consumer 
understanding  of  the  costs  and  terms  of 
mortgage  loans.  However,  based  on  the 
results  of  past  FTC  and  HUD  mortgage 
disclosure  research,  FTC  staff  urged 
HUD  to  consider  reevaluating  its 
proposed  broker  compensation 
disclosures,  because  they  may  adversely 
affect  consumers  and  competition.  FTC 
staff  stated  that  alternative  disclosures 
that  clarify  the  role  of  mortgage 
originators,  applied  equally  to  all 
originators,  could  provide  greater 
benefits  to  consumers  and  avoid  adverse 
effects  on  consumers  and  competition. 
FTC  staff  urged  HUD  to  evaluate  and 
test  alternative  disclosures  to  determine 
the  type  or  types  of  disclosures  that  will 
most  benefit  consumers.  FTC  staff  also 
suggested  that  HUD  consider,  and 
possibly  test,  whether  other  disclosures 
such  as  one  that  clarifies  the  role  of  all 
mortgage  originators  would  be  more 
beneficial  for  consumers. 

The  FDIC  expressed  some  concerns 
about  the  proposal’s  approach  to  YSP 
disclosure.  The  FDIC  stated  that  the 
proposed  GFE  does  not  clarify  that  YSP 
is  a  payment  made  by  a  lender  to  a 
mortgage  broker  in  exchange  for 
referring  a  borrower  willing  to  pay  an 
above  par  interest  rate,  nor  does  the  GFE 
state  the  amount  of  the  YSP  to  be  paid 
to  a  broker.  Instead,  according  to  the 
FDIC,  the  GFE  seems  to  presume  that 
the  lender  will  apply  the  YSP  as  a 
“credit”  that  will  lower  settlement  costs 
by  a  corresponding  amount.  The  FDIC 
noted  that  the  proposal  does  not  impose 
the  condition  that  YSP  must  actually 
function  as  a  credit  to  a  borrower  as  a 
requirement  on  lenders  or  brokers.  The 
FDIC  further  stated  that  while  HUD’s 
effort,  through  the  March  2008  proposed 
rule,  to  provide  borrowers  with  more 
information  about  the  trade  off  between 
interest  rates  and  settlement  costs  is 
positive,  this  information  alone  does  not 
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provide  borrowers  with  an 
understanding  of  the  economic 
incentives  motivating  the  lenders  and 
brokers  with  whom  the  borrowers  are 
dealing. 

The  FDIC  recommended  that  HUD 
ban  YSPs  to  ensure  that  broker 
compensation  will  not  be  based  on 
steering  the  consumer  to  a  loan  that  is 
more  expensive  than  one  for  which  the 
borrower  otherwise  would  qualify.  The 
FDIC  recommended  that  HUD  ban  any 
mortgage  broker  compensation  that  is 
not  a  flat  or  point-based  fee. 

If  YSPs  continue  to  be  permitted,  the 
FDIC  recommended  that  their  purpose 
and  cost  be  clearly  disclosed.  The  FDIC 
recommended  that  the  disclosure 
inform  the  consumer  that  the  broker  is 
receiving  a  payment  from  the  lender  for 
placing  the  consumer  in  a  loan  with  a 
higher  interest  rate.  The  FDIC  stated  that 
a  YSP  should  not  be  identified  as  a 
“credit,”  because  such  language  would 
tend  to  make  consumers  believe  that 
they  are  deriving  a  financial  benefit 
from  a  YSP.  The  FDIC  further 
recommended  removal  of  the  statement 
“(T)his  credit  reduces  your  upfront 
charge,”  because  this  language  is  not 
balanced  by  a  corresponding  statement 
that  informs  consumers  that  the  YSP 
will  result  in  them  paying  a 
substantially  higher  interest  rate  over 
the  life  of  the  loan. 

HUD  Determination 

Having  reviewed  the  comments,  and 
based  on  its  testing  of  the  forms,  HUD 
has  determined  to  retain  the  mortgage 
broker  disclosure  as  proposed,  with 
clarifying  modifications.  However,  in 
order  to  better  explain  how  the 
disclosure  works,  HUD  is  removing, 
from  §  3500.2  of  the  regulations,  the 
definition  of  the  term  “charge  or  credit 
for  the  interest  rate  chosen”  and  at  the 
same  time  inserting  expanded 
information  in  the  instructions  on  how 
to  disclose  the  credit  or  charge  to 
provide  additional  guidance. 

In  reaching  the  determination  to 
retain  the  mortgage  broker  disclosure, 
HUD  is  mindful  of  the  concerns 
expressed  by  the  commenters,  but 
believes  that  the  mortgage  broker 
disclosure,  read  in  conjunction  with  the 
tradeoff  table  on  the  form,  will  help  the 
borrower  understand  the  relationship 
between  the  interest  rate  and  the 
settlement  charges.  While  many 
commenters  claimed  that  the  mortgage 
broker  disclosure  as  proposed  was 
confusing  and  would  result  in  bias 
against  mortgage  brokers,  HUD’s  testing 
of  the  form  demonstrated  that 
consumers  understood  the  relationship 
between  the  interest  rate  and  settlement 
charges  as  presented  on  the  form  and 


that  no  bias  against  brokers  resulted 
from  such  disclosure.  As  noted  below, 
while  the  substance  of  the  broker 
disclosure  remains  the  same  in  the  final 
rule  as  it  was  in  the  proposed  rule,  some 
minor  stylistic  changes  have  been  made 
to  draw  the  borrower’s  attention  to 
specific  terminology  in  the  disclosure 
that  HUD  believes  will  improve  the 
disclosure. 

Since  1992,  HUD  has  required  the 
disclosure  of  YSPs  on  the  GFE  and 
HUD-1  settlement  statements  as  a 
“payment  outside  closing”  or  “POC.” 
This  means  of  disclosure  has  proved  to 
be  of  little  use  to  consumers.  Moreover, 
notwithstanding  that  lender  payments 
to  brokers  are  directly  based  on  the  rate 
of  the  borrower’s  loan,  under  current 
HUD  guidance  such  lender  payments 
are  not  required  to  be  included  in  the 
calculation  of  the  broker’s  total  charges 
for  the  transaction,  nor  are  they  clearly 
listed  as  an  expense  to  the  borrower.  • 
This  omission  is  exacerbated  by  the  fact 
that  many  brokers  hold  themselves  out 
as  shopping  among  various  funding 
sources  for  the  best  loan  for  the 
borrower,  while  failing  to  explain  to  the 
borrower  that  the  payment  they  receive 
from  the  lender  is  derived  fi'om  the 
borrower’s  interest  rate.  While  some 
brokers  tell  customers  how  they  can  use 
lender  payments  to  lower  the  customer’s 
upnront  settlement  costs,  others  do  not. 

Policy  Statement  2001-1  made  clear 
that  earlier  disclosure  and  the  entry  of 
YSPs  as  credits  to  borrowers  would 
“offer  greater  assurance  that  lender 
payments  to  mortgage  brokers  serve 
borrowers’  best  interests. ’’(See  66  FR 
53056.)  HUD  could  not  mandate  new 
disclosure  requirernents  in  the  Policy 
Statement.  HUD  did,  however,  commit 
itself  in  that  Policy  Statement  to  making 
full  use  of  its  regulatory  authority  to 
establish  clearer  requirements  for 
disclosure  of  mortgage  broker  fees,  and 
to  improve  the  settlement  process  for 
lenders,  mortgage  brokers,  and 
consumers.  (See  66  FR  53053). 

It  is  for  this  reason  that  HUD 
proposed  its  new  disclosure 
requirements.  HUD  maintains  that  while 
rate-based  payments  to  mortgage  brokers 
must  be  clearly  disclosed  to  borrowers, 
at  the  same  time,  mortgage  brokers  also 
must  not  be  disadvantaged  in  the 
marketplace,  since  such  disadvantage 
will  only  result  in  decreased 
competition  and  higher  costs  to 
consumers.  Many  mortgage  brokers  offer 
products  that  are  competitive  with  and 
frequently  lower  priced  than  the 
products  of  retail  lenders,  and  HUD 
wishes  to  preserve  continued 
competition  and  lower  prices  for 
consumers,  as  well  as  consumer  choice. 


The  revised  GFE  form  in  today’s  rule 
is  the  result  of  an  iterative  testing 
process,  comprised  of  six  rounds  of 
consumer  testing  of  the  form  during  the 
period  2003  through  2007.  An 
additional  round  of  testing  was 
conducted  in  the  summer  of  2008. 
Working  with  HUD,  HUD’s  testing 
contractor  used  the  data  collected 
during  each  round  to  improve  and 
modify  the  form  throughout  the  testing 
process.  A  summary  report  on  each 
round  of  testing  is  available  at:  http:// 
www.huduser.org/publications/hsgfin/ 
GoodFaith.html. 

HUD  disagrees  that  its  contractor’s 
consumer  testing  of  the  GFE  form  was 
flawed.  Independent  reviews  by  experts 
in  consumer  testing  and  forms 
development  found  no  flaws  in  the 
design  of  the  tests.  NAMB’s  suggestion 
of  testing  forms  in  actual  transactions  is 
not  necessary  or  workable.  Properly 
designed  and  implemented  testing  does 
produce  correct  results  through  an 
iterative  process.  The  most  difficult 
aspect  of  testing  actual  transactions 
would  likely  be  finding  loan  originators 
(both  brokers  and  lenders)  willing  to 
develop  and  test  a  form  that  is  designed 
to  improve  consumer  understanding  in 
actual  transactions  and  thereby  reduce 
the  originators’  information  advantage 
and  market  power  in  those  transactions. 
Perhaps  as  difficult  would  be  keeping 
tested  consumers  from  shopping  outside 
of  the  experimental  group  of  originators 
to  keep  the  test  valid,  especially  since 
the  forms  so  strongly  urge  consumers  to 
shop  among  different  originators. 

Tne  NAMB’s  second  criticism  is  also 
not  valid  as  the  third  round  of  testing 
was  exactly  on  the  point  of  whether  to 
disclose  the  YSP.  The  purpose  of  the 
YSP  disclosure  is  to  inform  consumers 
about  the  full  cost  of  originating  loans 
through  a  broker  and  to  help  them  to 
understand  the  tradeoff  between  interest 
rates/monthly  payments  and  origination 
costs  so  that  consumers  can  use  the 
relationship  to  their  benefit.  The  third 
round  of  testing  did  not  include  the  YSP 
disclosure,  and  the  important  finding 
wa5  that,  without  the  YSP  disclosure, 
consumers  did  not  understand  the 
existence  of  the  tradeoff  between 
interest  rates  and  origination  charges  as 
well  as  when  the  YSP  was  disclosed. 
Helping  consumers  understand  this 
tradeoff  is  a  fundamental  goal  of  HUD’s 
RESPA  reform  effort  and  of  the  design 
of  the  GFE  form.  The  third  round  of 
testing  confirmed  that  inclusion  of  the 
YSP  disclosure  helped  consumers 
understand  the  tradeoff,  and  that  if  they 
take  a  loan  with  a  relatively  high 
interest  rate,  they  should  pay  lower 
settlement  charges.  Since  the  need  for 
the  YSP  disclosure  to  improve 
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consumer  understanding  of  the  tradeoff 
was  established  in  round  3,  whether  a 
YSP  disclosure  should  be  included  was 
not  the  subject  of  later  rounds  of  testing. 
Rather,  later  rounds  of  form 
development  and  testing  were  aimed  at 
making  the  YSP  disclosure  free  of  anti¬ 
broker  bias.  This  effort  was  successful. 
HUD’s  testing  found  that  participants 
using  HUD’s  GFE  were  successful  more 
than  90  percent  of  the  time  in 
identifying  the  cheapest  loan  whether 
the  GFE  loan  was  from  a  lender,  • 
mortgage  broker,  or  the  two  loans  cost 
the  same. 

As  indicated,  HUD  has  maintained 
the  disclosure  on  the  top  of  page  two  of 
the  revised  GFE,  while  making  some 
stylistic  changes  to  this  portion  of  the 
form  in  the  interest  of  borrower 
comprehension.  The  top  of  page  2  refers 
to  “Your  Adjusted  Origination  Charges” 
instead  of  “Your  Loan  Details”  on  the 
proposed  form  because  this  is  the 
section  of  the  disclosure  that  sets  forth 
the  origination  charges.  The  box  on  the 
top  of  page  2  informs  the  borrower  how 
the  adjusted  origination  charge  is 
computed.  In  response  to  comments 
recommending  that  “service”  charge  be 
deleted  from  the  form,  Block  1  now 
discloses  as  “Our  origination  charge” 
the  originators’  total  charge  to  the 
borrower  for  the  loan. 

The  final  rule  requires  that  in  the  case 
of  loans  originated  by  mortgage  brokers, 
the  amount  in  Block  1  must  include  all 
charges  to  be  paid  by  the  borrower  that 
are  to  be  received  by  the  broker  and  any 
other  originator  for,  or  as  a  result  of,  the 
mortgage  loan  origination,  including 
any  payments  from  the  lender  to  the 
broker  for  the  origination.  In  the  case  of 
loans  originated  by  originators  other 
than  mortgage  brokers,  the  amount  in 
Block  1  must  include  all  charges  to  be 
paid  by  the  borrower  that  are  to  be 
received  by  the  originator  for,  or  as  a 
result  of,  the  loan  origination  to  the 
borrower,  except  any  amounts 
denominated  by  the  lender  as  discount 
points,  which  are  disclosed  in  Block  2. 

Block  2  discloses  for  loans  originated 
by  mortgage  brokers  whether  there  is 
any  charge  or  a  credit  to  the  borrower 
for  the  specific  interest  rate  chosen  for 
its  GFE.  The  heading  for  Block  2  of  the 
proposed  form  included  the  term 
“points”  at  the  end  of  the  sentence.  On 
the  final  form,  this  sentence  now  states, 
“Your  credit  or  charge  (points)  for  the 
specific  interest  rate  chosen.”  The 
second  check  box  indicates  whether 
there  is  a  payment  for  a  higher  interest 
rate  loan  described  as  the  “credit  of 

$ _ for  this  interest  rate  of _ %. 

This  credit  reduces  your  settlement 
charges.”  The  word  “settlement”  has 
replaced  the  word  “upfront”  from  the 


proposed  form  to  be  more  consistent 
with  other  terminology  on  the  form.  The 
third  check  box  indicates  any  “charge  of 

$ _ for  this  interest  rate  of _ % . 

This  charge  (points)  increases  your  total 
settlement  charges.”  Any  lender 
payment  is  then  subtracted  and  any 
points  are  added  to  arrive  at  “your 
adjusted  origination  charges”.  The  final 
rule  also  requires  that  in  the  case  where 
a  lender  compensates  a  broker  based  on 
a  flat  dollar  amount,  or  based  on  the 
loan  amount,  the  second  box  in  Block  2 
on  page  2  must  be  checked. 

At  page  2,  while  lenders  are  not 
required  to  check  the  second  or  third 
boxes  of  Block  2,  in  loans  where  they  do 
not  make  such  disclosures,  they  are 
required  to  check  Box  1  that  indicates 
that  “The  credit  or  charge  for  the 
interest  rate  of  %  is  included  in 

‘Our  origination  cheirge.’  ”  If  lenders 
separately  denominate  any  amounts  due 
from  the  borrower  as  “points,”  they 
must  check  the  third  box  indicating  that 
there  are  charges  for  the  interest  rate 
and  enter  the  appropriate  amount  for 
points  as  a  positive  number.  If  lenders 
separately  denominate  any  amounts  as  a 
credit  to  the  borrower  for  the  particular 
interest  rate  covered  by  the  GFE,  they 
must  check  the  second  box  and  enter 
the  appropriate  amount  as  a  negative 
number.  Lenders  must  also  add  any 
such  positive  amounts  or  deduct  any 
negative  amounts  to  arrive  at  “Your 
Adjusted  Origination  Charges,”  listed 
on  Line  A  of  page  two  of  the  form. 

In  reaching  its  determination,  HUD 
considered  providing  only  the  adjusted 
origination  charge  without  the 
calculation,  and  disclosing  the  YSP  and 
points  elsewhere  on  the  form.  HUD 
concluded,  however,  that  a  complete 
disclosure  of  the  payments  to  the 
mortgage  broker  as  presented  on  page  2 
of  the  revised  form,  especially  when 
read  in  conjunction  w'ith  the  tradeoff 
table  on  page  3,  is  valuable  to  borrower 
understanding  of:  (1)  The  broker’s  total 
compensation:  (2)  how  rate-based 
payments  from  lenders  can  help  reduce 
borrowers’  upfront  origination  charges 
and  settlement  costs  in  brokered  loans; 
and  (3)  how  payments  to  reduce  the 
interest  rate  and  monthly  charges 
increase  upfront  charges. 

As  discussed  above,  testing  by  HUD’s 
contractor  demonstrated  that  disclosure 
of  the  YSP  out  of  context  was  not  useful 
to  consumers.  On  the  other  hand,  a  form 
that  requires  that  lenders  disclose  that 
credits  or  charges  may  be  included  in 
their  service  charge  as  well,  even  when 
the  calculation  for  brokered  loans  is  on 
the  form,  was  not  confusing  for 
borrowers.  HUD’s  testing  demonstrated 
that  borrowers  correctly  compared 
adjusted  origination  charges  between 


loans  from  mortgage  brokers  and  loans 
from  lenders  even  when  the  YSP  is 
included  in  the  calculation  of  the 
adjusted  origination  charge. 
Nevertheless,  to  assure  that  borrowers 
choose  the  best  value  loan  without 
being  confused  by  the  presence  of  a 
YSP,  HUD  established  the  first  page  of 
the  GFE  as  a  summary  page  that  only 
includes  total  estimated  settlement 
charges.  HUD  also  considered  the 
comments  that  its  proposed  mortgage 
broker  disclosure  requirement  might  be 
inconsistent  with  the  approach  taken  by 
the  Federal  Reserve  Board  in  its 
proposed  rule  to  amend  Regulation  Z  of 
TILA,  16  U.S.C.  1601,  et  seq.  (73  FR 
1672,  January  9,  2008).  However,  the 
Federal  Reserve  Board  recently 
announced  that  it  has  withdrawn  its 
proposed  mortgage  broker  fee  agreement 
requirement  set  forth  in  its  proposed 
rule  (73  FR  44522,  July  30,  2008). 

In  its  consultations  with  the  Federal 
Reserve  Board  staff,  HUD  raised  the 
concerns  expressed  by  some 
commenters  that  treating  lender 
payments  to  mortgage  brokers  as  a  credit 
toward  the  origination  charges  could 
increase  the  points  and  fees  of  each 
brokered  mortgage  loan,  thereby 
resulting  in  more  loans  coming  under 
HOEPA  coverage.  Federal  Reserve  Board 
staff  advised  HUD  that  notwithstanding 
HUD’s  changed  requirements, 
determinations  of  whether  payments  to 
a  mortgage  broker  must  be  included  in 
the  finance  charge  and  whether  a  loan 
is  covered  by  HOEPA  are  based  on  the 
statutory  definitions  and  requirements 
in  TILA,  as  implemented  by  the  Federal 
Reserve  Board’s  Regulation  Z,  which  are 
unaffected  by  HUD’s  RESPA 
rulemaking. 

2.  Definition  of  “Mortgage  Broker” 

The  March  2008  proposed  rule  would 
have  streamlined  the  current  regulatory 
definition  of  “mortgage  broker.”  Under 
the  proposed  definition,  “mortgage 
broker”  would  mean  a  person  (not  an 
employee  of  the  lender)  or  entity  that 
renders  origination  services  in  a  table- 
funded  or  intermediary  transaction.  The 
definition  would  also  have  applied  to  a 
loan  correspondent  approved  under  24 
CFR  202.8  for  FHA  programs.  The 
proposed  definition  would  have 
eliminated  the  current  exclusion  of  an 
“exclusive  agent”  of  a  lender  from  the 
current  definition  of  “mortgage  broker.” 
Therefore,  under  the  proposed  rule,  an 
“exclusive  agent”  of  a  lender  who  was 
not  an  employee  of  the  lender,  but  who 
renders  origination  services  in  a  table 
funded  or  intermediary  transaction, 
would  have  been  subject  to  the  mortgage 
broker  disclosure  requirements  set  forth 
in  the  proposed  rule. 
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Comments 

Consumer  groups  did  not  comment  on 
this  issue.  A  lender  association 
commented  that  the  proposed  change 
may  be  inconsistent  with  Regulation  Z 
Comments  226.19— b-2{i)  and  226.19(b)- 
3  concerning  intermediary  agents  or 
brokers  and  the  timing  of  disclosures. 
MBA  stated  that  the  definition  should 
not  be  changed  to  include  exclusive 
agents  of  lenders.  MBA  commented  that 
because  mortgage  lenders,  including 
their  agents  and  employees,  are 
functionally  different  from  mortgage 
brokers;  they  should  be  treated 
differently.  MBA  stated  that  it  does  not 
believe  that  mortgage  lenders  or  their 
exclusive  agents  warrant  the  same 
treatment  as  mortgage  brokers.  MBA 
asserted  that  borrowers  do  not  perceive 
brokers  in  the  same  way  as  lenders  and 
brokers  do  not  present  the  same  risks  as 
lenders.  MBA  also  stated  that  that  term 
“intermediary”  should  not  be  injected 
into  the  definition  at  all,  unless  this 
term  is  clearly  defined  to  cover 
independent  mortgage  brokers. 
According  to  MBA,  because  the  term  is 
undefined,  “intermediary”  could  be 
misinterpreted  to  cover  some  loan 
officers  who  work  for  lenders  and  may 
be  independent  contractors. 

NAMB  expressed  opposition  to  the 
proposed  change  because,  according  to 
NAMB,  it  would  perpetuate  distinctions 
among  mortgage  originators  that  no 
longer  have  meaning  in  the  marketplace. 
NAMB  noted  that  the  roles  of  mortgage 
brokers  and  other  originators  have 
converged  with  the  ubiquity  of  the 
“originate  to  distribute”  model  of 
mortgage  finance,  and  that  the 
regulatory  structure  under  RESPA 
should  reflect  that  fact.  NAMB 
recommended  that,  at  a  minimum,  the 
definition  of  “mortgage  broker”  be 
expanded  to  include  any  originator  that 
sells  loans  where  servicing  is  released 
within  6  months  of  origination,  rather 
than  securitizing  them  or  holding  them 
in  portfolio. 

CSBS,  AARMR,  and  NACCA 
supported  the  proposed  change  in  the 
definition  of  mortgage  broker,  but 
recommended  that  HUD  define 
“intermediary  transaction.”  These 
commenters  stated  that  by  failing  to 
define  “intermediary  transaction,”  HUD 
has  created  potential  confusion  among 
industry  participants  and  regulators. 

HUD  Determination 

HUD  has  determined  to  revise  the 
definition  of  “mortgage  broker.”  While 
HUD  recognizes  that  mortgage  lenders 
are  functionally  different  from  mortgage 
brokers,  an  exclusive  agent  of  a  lender 
who  is  not  an  employee  of  a  lender,  but 


who  renders  origination  services  and 
serves  as  an  intermediary  between  the 
lender  and  the  borrower,  is  essentially 
acting  as  a  mortgage  broker,  and  will  be 
subject  to  the  mortgage  broker 
disclosure  requirements,  as  set  forth  in 
the  rule.  This  definition  will  also  apply 
to  a  loan  correspondent  approved  under 
24  CFR  202.8  for  Federal  Housing 
Administration  (FHA)  programs. 

The  revised  definition  clarifies  that  a 
mortgage  broker  also  means  a  person  or 
entity  that  renders  origination  services 
and  serves  as  an  intermediary  between 
a  borrower  and  a  lender  in  a  transaction 
involving  a  federally  related  mortgage 
loan,  including  such  a  person  or  entity 
that  closes  the  loan  in  its  own  name  in 
a  table-funded  transaction. 

3.  FHA  Limitation  on  Origination  Fees 
of  Mortgagees 

Under  its  codified  regulations,  HUD 
places  specific  limits  on  the  amount  a 
mortgagee  may  collect  from  a  mortgagor 
to  compensate  the  mortgagee  for 
expenses  incurred  in  originating  and 
closing  a  FHA-insured  mortgage  loan 
(see  24  CFR  203.27).i  The  March  2008 
proposed  rule  would  have  removed  the 
current  specific  limitations  on  the 
amounts  mortgagees  are  presently 
allowed  to  charge  borrowers  directly  for 
originating  and  closing  an  FHA  loan. 
Under  HUD’s  proposal,  the  FHA 
Commissioner  would  have  retained 
authority  to  set  limits  on  the  amount  of 
any  fees  that  mortgagees  charge 
borrowers  directly  for  obtaining  an  FHA 
loan.  In  addition,  the  proposed  rule 
would  have  also  permitted  other 
government  program  charges  to  be 
disclosed  on  the  blank  lines  in  Section 
800  of  the  HUD-l/lA. 

Comments 

There  was  little  comment  on  this 
issue.  NCRC  disagreed  with  the 
proposal  to  remove  the  specific 
limitations  on  the  amount  mortgagees 
are  allowed  to  charge  for  originating  and 
closing  an  FHA  loan.  NCRC  stated  that 
a  government-guaranteed  loan  product 
should  shield  borrowers  from  excessive 
charges  by  establishing  reasonable 
limits  on  fees.  According  to  NCRC, 
w'hile  it  may  be  acceptable  to  carefully 


*  Under  24  CFR  203.27(a)(2)(i),  origination  fees 
are  limited  to  one  percent  of  the  mortgage  amount. 
For  new  construction  involving  construction 
advances,  that  charge  may  be  increased  to  a 
maximum  of  2.5  percent  of  the  original  principal 
amount  of  the  mortgage  to  compensate  the 
mortgagee  for  necessary  inspections  and 
administrative  costs  connected  with  making 
construction  advances.  For  mortgages  on  properties 
requiring  repair  or  rehabilitation,  mortgagor  charges 
may  be  assessed  at  a  maximum  of  2.5  percent  of  the 
mortgage  attributable  to  the  repair  or  rehabilitation, 
plus  one  percent  on  the  balance  of  the  mortgage. 
(See  24  CFR  203.27(a)(2)(ii),  and  (iii).) 


raise  origination  fee  limits,  this  should 
be  done  only  in  conjunction  with 
establishing  reasonable  limits  on  YSPs. 
This  commenter  stated  that  by 
establishing  standard  limits  on 
origination  fees  and  YSPs,  the  FHA  loan 
product  can  keep  the  nongovernment 
guaranteed  products  competing  by 
constraining  direct  fee  and  YSP  costs. 

HUD  Determination 

HUD  believes  that  its  RESPA  policy 
statements  on  lender  payments  to 
mortgage  brokers  restrict  the  total 
origination  charges  for  mortgages, 
including  FHA  mortgages,  to  reasonable 
compensation  for  goods,  facilities,  or 
services.  (See  Statement  of  Policy  1999- 
1,  64  FR  10080,  March  1,  1999,  and 
Statement  of  Policy  2001-1,  66  FR 
53052,  October  18,  2001.)  Moreover,  the 
improvements  to  the  disclosure 
requirements  for  all  loans  sought  to  be 
achieved  as  a  result  of  this  rulemaking 
should  make  total  loan  charges  more 
transparent  and  allow  market  forces  to 
lower  these  charges  for  all  borrowers, 
including  FHA  borrowers.  Therefore, 
HUD  has  determined  to  finalize  the 
proposed  rule  to  remove  the  current 
specific  limitations  on  the  amounts 
mortgagees  presently  are  allowed  to 
charge  borrowers  directly  for  originating 
and  closing  an  FHA  loan.  The  FHA 
Commissioner  retains  authority  to  set 
limits  on  the  amount  of  any  fees  that 
mortgagees  charge  borrowers  directly  for 
obtaining  an  FHA  loan. 

IV.  Modification  of  the  HUD-1/1  A 
Settlement  Statement 

A.  Overall  Comments  on  Proposed 
Changes  to  HUD-l/lA  Settlement 
Statement 

Proposed  Rule.  Under  the  March  2008 
proposed  rule,  the  current  HUD-1 /I  A 
Settlement  Statements  would  have  been 
modified  to  allow  the  borrower  to  easily 
compare  specific  charges  at  closing  with 
the  estimated  charges  listed  on  the  GFE. 
The  proposed  changes  would  have 
facilitated  comparison  of  the  two 
documents  by  inserting,  on  the  relevant 
lines  of  the  HUD-l/lA,  a  reference  to 
the  corresponding  block  on  the  GFE, 
thereby  replacing  the  existing  line 
descriptions  on  the  current  HUD-1 /I A. 
The  proposed  instructions  for 
completing  the  HUD-l/lA  would  have 
clarified  the  extent  to  which  charges  for 
individual  services  must  be  itemized. 

Gomments 

Gonsumer  Representatives 

A  consumer  group  stated  that  while 
referencing  the  GFE  lines  on  the 
settlement  statement  is  an  important 
step.  HUD  should  mandate  a  summar\’ 
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settlement  sheet  that  corresponds 
exactly  to  the  summary  sheet  of  the 
GFE.  According  to  this  group,  doing  so 
would  obviate  the  need  for  a  crosswalk  , 
between  the  GFE  and  the  settlement 
statement.  The  consumer  group  stated 
that  the  HUD-1  should  be  easily 
comparable  to  the  GFE  and  should 
facilitate,  rather  than  hinder  TILA  and 
HOEPA  compliance.  The  consumer 
group  expressed  concern  that  HUD’s 
improvement  of  disclosures  in  the 
settlement  context  could  impede  review 
of  lender  compliance  with  the 
disclosure  requirements  under  TILA. 
This  commenter  noted  that  the 
proposed  HUD-1  would  require  lenders 
to  disclose  as  a  lump  sum  their 
origination  charges  and  all  title  services. 
While  this  group  stated  that  such  an 
approach  is  an  improvement  from  the 
perspective  of  consumer  understanding, 
the  group  stated  that  not  all  origination 
and  title  services  are  clearly  all  in,  or  all 
out  of,  the  TILA  finance  charge.  Under 
TILA,  for  example,  title  insurance  is 
excluded  from  the  finance  charge.  The 
commenter  stated  that  other  charges 
related  to  title  insurance,  including  the 
settlement  fee,  courier  fee,  or  document 
preparation  fees,  may  be  included  in  the 
finance  charge,  particularly  if  they  are 
not  bona  fide  and  reasonable.  This 
commenter  noted  that  similar 
inconsistencies  are  true  of  other 
origination  fees.  The  commenter  stated 
that  absent  coordination  with  the 
Federal  Reserve  Board  on  a  more  useful 
and  expansive  definition  of  the  finance 
charge,  and  statutory  changes  to  TILA 
itself,  the  final  settlement  statement 
should  not  bundle  either  all  title  or  all 
origination  charges.  The  commenter  also 
called  for  itemization  of  all  title  services 
on  both  the  GFE  and  HUD-1 ,  so  that 
consumers  are  aware  of  the  variety  of 
fees. 

Lender  Representatives 

Lenders  commenting  on  the  March 
2008  proposed  rule  generally  stated  that 
the  HUD-1  should  be  in  the  same 
format  as  the  GFE,  to  enable 
comparisons  of  estimated  and  actual 
charges.  A  lender  association  stated  that 
the  proposed  changes  to  the  HUD-1  fall 
short  of  making  the  GFE  and  HUD-1 
correspond.  Many  lenders  expressed  the 
concern  that  the  way  the  proposed 
HUD-1  forms  are  to  be  completed 
would  require  many  changes  with 
significant  operational  and  technology 
impacts.  A  major  lender  stated  that 
changes  to  the  HUD-1  that  consolidate 
disclosures  raise  questions  about  the 
lenders’  ability  to  complete  post-closing 
checks  of  finance  charge  calculations. 


Mortgage  Broker  Representatives 

Mortgage  brokers  commented  that  the 
HUD-1  and  GFE  should  mirror  each 
other  and  promote  clarity, 
understanding,  and  ease  of  use  for 
consumers.  However,  because  the 
proposed  GFE,  at  four  pages,  is  less 
user-friendly  in  their  opinion  than  the 
current  version,  mirroring  the  HUD-1 
after  the  proposed  document  will  not 
make  it  easier  for  consumers  to 
understand  and  use.  In  regard  to 
specific  items  on  the  new  HUD-1,  one 
broker  commented  that  specific  lines 
such  as  the  splitting  of  title  insurance 
between  lenders  and  owners  would  not 
work  properly.  In  addition,  the  broker 
commented  that  the  form  of  disclosure 
for  closing  services  would  interfere  with 
“title  only”  agencies,  and  that  the  form 
of  the  HUD-1  would  not  leave  room  for 
an  acknowledgment  and  certification. 

Title  and  Closing  Industry 
Representatives 

Commenters  fi-om  the  title  industry 
said  that  the  HUD-1  was  still  not  easily 
comparable  to  the  GFE.  They  also 
suggested  that  the  title  insurance 
disclosure  requirements  would  conflict 
with  the  laws  of  some  states.  One  title 
insurance  company  recommended  that 
title  and  closing  charges  be  kept 
separate. 

The  title  industry  was  opposed  to  the 
breakout  of  the  title  premium  between 
the  agent  and  the  underwriter.  It  was 
suggested  that  this  was  a  private 
business  matter  and  that  this  breakout 
had  no  effect  on  the  amount  of  the 
premium  charged.  Also,  the  breakout 
does  not  appear  on  the  GFE,  so  it  will 
not  help  the  consumer  to  see  it  at 
closing. 

One  escrow  company  objected  to 
HUD  referring  to  tax  and  insurance 
deposits  as  “escrows”  and  said  that  the 
proper  term  was  “impounds.”  Escrow 
companies  also  objected  to  HUD’s 
reference  to  “optional”  owner’s  title 
insurance  and  felt  such  reference  might 
lead  borrowers  to  forego  needed 
protection.  One  suggested  that  the  term 
“non-required”  would  be  preferable,  but 
pointed  out  that  in  some  states  owner’s 
title  insurance  actually  is  required. 

One  escrow  company  commented  that 
HUD  tested  only  its  own  forms,  not  the 
forms  submitted  by  others,  so  there  was 
no  evidence  that  HUD’s  forms  were 
better.  This  commenter  went  on  to  say 
that  it  does  not  believe  that  consumers 
in  a  real-world  situation  will  use  these 
forms  in  the  intended  manner. 

One  closing  attorney  commented  that 
the  limiting  of  lender  charges  to  line  801 
will  interfere  with  disclosure  of  such 
fees  as  an  “underwriting  fee,”  “desk 


underwriting  fee,”  “table  funding  fee,” 
and  “MERS  fee.”  This  attorney  also 
pointed  to  other  operational  problems 
with  the  HUD-1  and  suggested  that  the 
agent/underwriter  split  in  the  title 
insurance  premium  serves  no  useful 
purpose. 

HUD  Determination 

HUD  continues  to  agree  with  the 
many  commenters  who  pointed  out  the 
importance  of  comparability  between 
the  GFE  and  the  HUD-1.  Accordingly, 
to  facilitate  comparison  between  the 
HUD-1  and  the  GFE,  each  designated 
line  in  Section  L  on  the  final  HUD-1 
includes  a  reference  to  the  relevant  line 
from  the  GFE.  Borrowers  will  be  able  to 
easily  compare  the  designated  line  on 
the  HUD-1  with  the  appropriate 
category  on  the  GFE.  Terminology  on 
the  HUD-1  has  been  modified  as 
necessary  to  conform  to  the  terminology 
of  the  GFE.  For  example,  since  Block  2 
on  the  GFE  is  designated  as  “your  credit 
or  charge  (points)  for  the  specific 
interest  rate  chosen”.  Line  802  on  the 
HUD-1  is  also  designated  “your  credit 
or  charge  (points)  for  the  specific 
interest  rate  chosen.”  Because  Block  3  of 
the  GFE  “Required  services  that  we 
select”  will  include  multiple  services 
such  as  appraisal,  credit  report,  tax 
service  and  flood  certification,  each  of 
these  services  are  designated  on 
separate  lines  of  the  HUD-1 ,  with  a 
notation  that  each  is  from  GFE  Block  3. 
The  amount  listed  on  the  HUD-1  to  be 
paid  in  advance  for  the  mortgage 
insurance  premium  (included  in  the  900 
series  on  the  HUD-1)  also  contains  a 
notation  that  the  advance  payment  is 
from  GFE  Block  3.  By  noting  the 
appropriate  block  from  the  GFE  on  each 
designated  line  of  the  HUD-1, 
borrowers  will  be  able  to  easily  compare 
the  charges  listed  on  the  HUD-1  with 
the  charges  listed  on  the  GFE. 

With  respect  to  the  1100  series  for 
Title  Insurance,  the  final  HUD-1 
includes  designated  lines  for  title 
services  and  lender’s  title  insurance  at 
line  1101,  with  a  notation  that  this 
amount  is  from  GFE  Block  4.  Unlike  the 
proposed  HUD-1 ,  the  final  HUD-1 
includes  a  designated  line  for  the 
settlement  or  closing  fee  at  line  1102, 
which  is  also  from  GFE  Block  4. 
However,  in  order  to  limit  unnecessary 
itemization  of  the  component  parts  of 
the  charge  for  title  services, 
administrative  and  processing  services 
related  to  title  services  must  be  included 
at  line  1101  with  the  overall  charge  for 
title  services.  Because  the  final  rule 
more  clearly  specifies  the  extent  of 
itemization  permitted,  HUD  has 
determined  that  it  is  no  longer  necessary 
to  define  “primary  title  services”  as  a 
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particular  set  of  title  services.  In 
addition,  the  final  HUD-1  includes  a 
designated  line  for  owner’s  title 
insurance  at  line  1103,  from  GFE  Block 
5,  but  the  reference  to  “optional” 
owner’s  title  insurance  was  dropped 
from  the  proposed  rule  in  response  to 
comments.  HUD  has  determined  to 
retain  the  designated  lines  for  the 
agent’s  portion  of  the  total  title 
insurance  premium  (Line  1107)  and  the 
underwriter’s  portion  of  the  total  title 
insurance  premium  (Line  1108). 
Although  inclusion  of  the  agent/ 
underwriter  split  on  the  HUD-1  differs 
from  the  GFE,  it  is  HUD’s  view  that  this 
breakdown  will  help  consumers  better 
understand  their  title  charges. 

To  further  facilitate  comparability 
between  the  GFE  and  HU1>-1,  HUD  has 
determined  to  include  a  third  page  to 
the  HUD-1  that  includes  a  chart 
comparing  the  amounts  listed  for 
particular  settlement  costs  on  the  GFE 
with  the  total  costs  listed  for  those 
charges  on  the  HUD-1.  For  further 
discussion  of  this  chart,  see  the 
discussion  of  the  Closing  Script  issue  in 
the  next  section. 

B.  Proposed  Addendum  to  the  HUD-1, 
the  Closing  Script 

Proposed  Rule.  Under  the  March  2008 
proposed  rule,  an  addendum  would 
have  been  added  to  the  HUD-l/lA  that 
would  have  compared  the  loan  terms 
and  settlement  charges  estimated  on  the 
GFE  to  the  final  charges  on  the  HUD- 
1  and  would  have  described  in  detail 
the  loan  terms  for  the  specific  mortgage 
loan  and  related  settlement  information. 
The  settlement  agent  would  have  been 
required  to  read  the  addendum  aloud  to 
the  borrower  at  settlement  and  provide 
a  copy  of  the  addendum  at  settlement. 

Comments 

Consumer  Representatives 

NCLC,  while  supportive  of  the  closing 
script,  requested  that  HUD  “clarify  that 
lenders  are  responsible  for  the  accurate 
delivery  of  the  closing  script”  and 
“clarify  that  settlement  agents  also  are 
responsible  to  the  borrower  for  the 
accurate  delivery  of  the  closing  script.” 
NCRC  supported  the  Department’s 
inclusion  of  the  closing  script.  It 
commented  that  the  script  would 
“instill  integrity  and  prevent  lenders 
from  changing  loan  terms  and  costs 
between  the  application  stage  and  loan 
closing.”  NCRC  stated  that  the  script 
would  lead  borrowers  to  have  a  “clearer 
understanding  of  loan  terms  and 
conditions.” 

The  California  Reinvestment  Coalition 
also  supported  the  inclusion  of  the 
closing  script,  but  expressed  concern 


that  the  script  would  not  be  useful  to 
borrowers  who  are  not  fluent  in  English 
and  to  hearing-impaired  borrowers.  One 
consumer  group  expressed  concern  for 
circumstances  when  a  borrower  does 
not  have  an  escrow  account.  In  this 
event,  the  group  expressed  its  hope  that 
the  closing  script  would  provide  an 
estimate  of  monthly  payments  for  taxes 
and  hazard  insurance. 

Industry  Representatives 

Title  and  Settlement  Agents  and 
Notaries 

Most  comments  from  title  and 
settlement  agents  opposed  the  concept 
of  the  closing  script  and  expressed  the 
concern  that  any  requirement  to  read  a 
closing  script  to  the  borrower  and 
explain  discrepancies  between  the  GFE, 
the  HUD-1  and  the  loan  documents 
would  constitute  the  “unauthorized 
practice  of  law.”  ALTA  commented  that 
in  many  states,  settlement  agents  risk 
engaging  in  the  unauthorized  practice  of 
law  by  reviewing  loan  documents  and 
answering  borrower  questions  about 
final  loan  terms.  ALTA  also  stated  that 
even  in  states  where  there  are  no 
concerns  about  the  unauthorized 
practice  of  law,  the  proposed  closing 
script  requirements  would  add  a 
significant  additional  amount  of  time  to 
each  closing,  leading  to  a  decrease  in 
the  number  of  closings  a  settlement 
agent  can  perform.  According  to  ALTA, 
this  will  result  in  higher  closing  fees 
charged  to  the  borrower  and  the  seller. 
ALTA  and  others  also  raised  concerns 
about  how  the  closing  script 
requirement  would  be  implemented  in 
those  jurisdictions  that  do  not  conduct 
in-person  closings.  These  commenters 
also  questioned  how  the  closing  script 
requirement  would  be  implemented  if 
the  borrower’s  primary  language  was 
other  than  English. 

The  National  Notary  Association  and 
the  American  Society  of  Notaries  (ASN) 
commented  that  notaries  are  not 
attorneys  or  actual  settlement  agents 
and  do  not  have  the  authority  to  explain 
settlement  terms  to  borrowers.  The  ASN 
also  noted  that  “[b]y  statute,  notaries  are 
strictly  prohibited  from  explaining 
documents  or  giving  any  advice  that  can 
be  seen  as  unlicensed  practice  of  law.” 
Other  notaries  and  signing  agents 
questioned  what  they  would  be  required 
'  to  do  if  GFE  tolerances  were  exceeded 
or  the  borrowers  asked  questions  they 
were  unable  to  answer.  They  were 
particularly  concerned  that  the 
requirement  of  reading,  explaining,  and 
noting  any  inconsistencies  such  as  a 
GFE  tolerance  violation  would  cause 
them  to  be  replaced  by  settlement  agents 


and  attorneys  better  able  to  address 
borrowers’  Questions. 

Many  settlement  agents  also  stated 
that  they  were  unable  to  address 
borrower  questions  since  they  were  not 
privy  to  discussions  and  decisions 
between  the  loan  originator  and 
borrower.  ALTA  suggested  that  the 
lender  should  bear  the  duty  of  preparing 
and  delivering  the  closing  script  to  the 
borrower. 

Lenders 

Lenders  and  their  trade  associations 
were  generally  opposed  to  the  closing 
script  requirement.  Lenders  commented 
that  a  mandatory  closing  script  is 
unnecessary  and  will  add  new, 
substantive  burdens  to  both  lenders  and 
settlement  agents  and  ultimately 
increase  closing  costs.  These 
commenters  further  asserted  that  the 
additional  time  involved  in  preparing 
the  script  and  reading  it  at  each  closing 
will,  over  time,  result  in  an  increase  in 
fees  charged  by  lenders  and  settlement 
agents. 

MBA  stated  that  the  script  would 
“raise  legal  concerns,  be  too  costly, 
provide  little  benefit  to  the  consumer  at 
closing  and  raise  significant  operational 
concerns.”  MBA  also  questioned  HUD’s 
authority  to  require  an  “additional 
disclosure.” 

Bank  of  America  commented  that  it 
agreed  with  HUD’s  goal  of  reducing 
consumer  confusion  and  dissatisfaction 
with  the  closing  process,  but  asserted 
that  the  closing  script  will  not  resolve 
those  issues.  Bank  of  America  stated 
that  the  disclosure  of  loan  terms  by  use 
of  a  closing  script  would  detract  from 
the  information  that  is  disclosed  in  the 
TILA  disclosure  and  could  create  more 
confusion  than  clarity.  This  commenter 
also  asserted  that  the  script  does  not 
take  into  account  the  realities  of 
different  closing  practices  in  different 
parts  of  the  countrv. 

Peoples  National  Bank  stated  its  belief 
that  the  script  would  add  little  to 
consumers’  knowledge  but  would  add 
significantly  to  the  number  and  cost  of 
documents  the  lender  must  produce: 
“The  fact  that  some  predatory  lenders 
have  intentionally  deceived  consumers 
will  not  be  cured  by  additional 
disclosures,  whether  on  provided  paper 
or  read  aloud.”  This  commenter 
encouraged  HUD  to  address  issues 
related  to  deceptive  practices  through 
“more  effective  investigation  and 
enforcement.” 

Mortgage  Brokers 

NAMB  expressed  its  opposition  to  the 
closing  script  because  it  would 
“increase  costs  for  consumers  and  lower 
the  number  of  loans  that  can  be  closed 
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in  a  day.”  Further,  NAMB  estimated 
that  the  additional  time  and  resources 
that  would  be  consumed  by 
implementing  the  closing  script  would 
average  approximately  $500  per  loan, 
with  “no  commensurate,  or  even 
discernible,  benefit  to  consumers  in 
light  of  disclosures  already  mandated.” 
NAMB  further  questioned  whether  the 
script  would  bring  mortgage  brokers 
into  an  advisory  role  that  might  then 
trigger  “state  regulatory  and  licensing 
requirements”  and  liability. 

Other  Industry  Representatives 

The  Real  Estate  Service  Providers 
Council  (RESPRO)  opposed  the  closing 
script  concept  and  raised  the  concern 
that  reading  the  script  aloud  in  the 
presence  of  third  parties  raises  privacy 
issues  under  the  Gramm-Leach-Bliley 
Act,  which  prohibits  the  dissemination 
of  personal  information. 

HomeServices  of  America,  Inc. 
(HomeSer\'ices)  wrote  that  “the 
proposed  closing  script  requirement  is 
problematic  and  should  not  be 
implemented  [because  it]  will  not  fulfill 
the  purpose  for  which  it  is  intended 
because  it  comes  too  late  in  the  process 
and  would  be  too  costly.”  HomeServices 
asserted  that  the  closing  script  would  be 
ineffectual  because  “many  buyers 
would  be  contractually  obligated  to 
conclude  the  real  estate  transaction 
regardless  of  any  inconsistencies 
between  the  GFE,  the  HUD-1  Settlement 
Statement  and  other  loan  documents 
and  shown  in  the  closing  script.” 

Other  Gommenters 

The  National  Association  of  Insurance 
Commissioners,  while  expressing 
general  support  for  the  closing  script, 
expressed  its  belief  that  borrowers 
would  be  better  protected  “if  the  same 
information  would  be  provided  in 
writing  earlier  in  the  real  estate 
transaction.”  The  Office  of  the  Illinois 
Attorney  General  supported  the  closing 
script  and  expressed  the  hope  that  by 
highlighting  changes  in  terms  and  fees 
that  have  occurred  since  the  GFE  stage, 
“(t)he  script  will  discourage  loan 
originators  from  changing  key  loan 
terms  and  imposing  additional  charges 
at  closing,  practices  commonly  seen  in 
investigations  conducted  by  our  office.” 
This  commenter  further  recommended 
that  the  HUD— 1  Settlement  Statement 
and  closing  script  addendum  “be 
required  to  be  given  to  all  borrowers  24 
hours  in  advance,  in  addition  to  the 
requirement  that  the  script  be  read 
aloud  at  closing.” 

CSBS,  AARMR  and  NACGA,  while 
supporting  the  closing  script,  expressed 
concern  about  the  acknowledgment 
page,  believing  that  the  script  may 


unintentionally  release  the  settlement 
agent  and/or  loan  originator  from 
liability.  CSBS  stated  “[plerhaps  of 
greatest  concern  to  state  supervisors, 
however,  is  if  a  consumer  signs  an 
acknowledgment  stating  they  have  been 
presented  with  the  closing  script  and 
understand  all  portions  therein,  the 
lender  will  effectively  be  granted  safe 
harbor  if  accused  of  deceptive  tactics.” 
They  recommended  that  the 
acknowledgment  be  changed  to  indicate 
merely  that  the  borrower  was 
“presented  with  the  closing  script,”  in 
order  to  avoid  granting  the  lender  safe 
harbor. 

Federal  Agency  Gommenters 

The  FDIC  commented  that  the  closing 
script  is  helpful  in  making  plain  the 
negative  financial  consequences  for  a 
consumer  of  entering  into  an 
“unconventional  loan  product  such  as 
an  interest-only  loan.”  However,  the 
FDIC  stated  that  one  shortcoming  of  the 
script  is  that  there  is  no  information 
about  what  a  consumer  can  do  if  the 
loan  originator  exceeds  the  permissible 
tolerance. 

The  Office  of  Thrift  Supervision 
(OTS)  stated  that  while  well  intended, 
the  proposed  closing  script  requirement 
would  be  “time  consuming  and  may 
neither  be  viable  nor  appropriate  in  all 
cases.”  OTS  suggested  that  if  the  final 
rule  contains  a  closing  script 
requirement,  a  written  script  may 
suffice. 

While  expressing  its  general  support 
of  the  script,  the  FTC  staff  suggested 
that  HUD  consider  modifications  to  the 
current  proposal.  FTC  staff 
recommended  placing  responsibility  for 
creating  the  script  on  lenders,  rather 
than  settlement  agents  and  stated  that, 
at  a  minimum,  lenders  should  have  the 
responsibility  of  completing  as  much  of 
the  closing  script  as  possible,  to 
decrease  the  risk  of  inaccuracies.  In 
addition,  FTC  staff  recommended  that 
HUD  consider  making  the  closing  script 
and  the  comparison  chart  more 
consistent  with  the  revised  GFE  and 
HUD-1  formats.  FTC  staff  also 
recommended  that  the  final  rule  address 
the  responsibilities  of  settlement  agents 
if  there  are  inconsistencies  between  the 
loan  terms  and  charges  in  the  GFE  and 
those  in  the  HUD-1  and  other  loan 
documents  and  also  recommended 
additional  consumer  testing  of  the 
script. 

HUD  Determination 

In  response  to  comments  received  on 
the  proposed  rule  and  HUD’s  further 
review,  HUD  has  eliminated  the  closing 
script  requirement.  However,  HUD 
continues  to  believe  that  borrowers 


should  be  apprised  of  their  loan  terms 
at  the  closing  and  should  also  be 
apprised  of  any  differences  between  the 
amounts  stated  on  the  GFE  and  the 
amounts  listed  on  the  HUD-1  settlement 
statement.  Accordingly,  to  ensure  that 
borrowers  are  made  aware  of  the  final 
settlement  charges  and  the  terms  of  their 
loan,  and  to  help  make  certain  that 
borrowers  get  the  settlement  charges 
and  loan  terms  to  which  they  agreed, 
HUD  is  requiring  an  additional  page  on 
the  HUD-l/lA  settlement  statement  that 
sets  forth  a  comparison  between  the 
charges  listed  on  the  GFE  and  the 
charges  listed  on  the  HUD-l/lA,  and 
summarizes  the  final  loan  terms  of  the 
borrower’s  loan. 

By  eliminating  the  closing  script,  as 
proposed,  and  including  information 
about  the  loan  on  the  additional  page  of 
the  HUD-l/lA  Settlement  Statement, 
borrowers  will  receive  the  essential 
information  that  was  included  in  the 
proposed  closing  script  while 
eliminating  potential  operational 
challenges  posed  by  the  proposed 
closing  script. 

The  instructions  for  completing  the 
HUD-l/lA  settlement  statement 
provide  that  the  loan  originator  shall 
transmit  sufficient  information  to  the 
closing  agent  to  allow  the  closing  agent 
to  prepare  the  HUD-l/lA,  including  the 
new  last  page.  The  first  half  of  the  new 
page  includes  a  comparison  chart  that 
sets  forth  the  settlement  charges  from 
tbe  GFE  and  the  settlement  charges  from 
tbe  HUD-l/lA  to  allow  the  borrower  to 
easily  compare  whether  the  settlement 
charges  exceed  the  charges  stated  on  the 
GFE.  The  second  half  of  the  new  page 
sets  forth  the  loan  terms  for  the  loan 
received  at  settlement  in  a  format  that 
reflects  the  summary  of  loan  terms  on 
the  first  page  of  the  GFE,  but  with 
additional  related  information  that 
would  be  available  at  closing.  By 
presenting  the  comparison  chart  and  die 
loan  terms  on  the  new  page  of  the  HUD- 
1,  the  borrower  will  be  made  aware  of 
any  changes  to  the  settlement  charges  or 
loan  terms  and  be  able  to  confirm  those 
changes. 

V.  Permissibility  of  Average  Cost 
Pricing  and  Negotiated  Discounts — 
Discussion  of  Public  Comments 

A.  Overview  and  Definition  of  "Thing  of 
Value” 

Proposed  Rule.  The  March  2008 
proposed  rule  would  recognize  pricing 
techniques  that  result  in  greater 
competition  and  lower  costs  to 
consumers,  specifically  average  cost 
pricing  and  some  discounts  among 
settlement  service  providers,  including 
volume  based  discounts.  The  rule 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations  68231 


proposed  to  amend  24  CFR  3500.8  and 
would  have  explained  that  charges  for 
third  party  services  may  be  calculated 
using  average  cost  pricing  mechanisms 
based  on  appropriate  methods 
established  by  HUD.  These  mechanisms 
would  also  have  accommodated  volume 
based  discounts.  The  proposed  rule 
would  have  allowed  loan  originators  to 
disclose  on  the  HUD-1  an  average  cost 
price  in  accordance  with  one  of  several 
specific  methods.  The  proposed  rule 
also  would  have  amended  24  CFR 
3500.14(d)  and  the  definition  of  “thing 
of  value”  to  clarify  that  it  would  be 
permissible  for  settlement  service 
providers  to  negotiate  discounts  in  the 
prices  for  settlement  services,  so  long  as 
the  borrower  is  not  charged  more  than 
the  discounted  price. 

Comments 

Consumer  Representatives 

NCLC  and  CRL  supported  volume 
based  discounts  so  long  as  the  discounts 
were  passed  along  to  the  consumer. 
However,  CRL  expressed  concern  that 
discounts  may  lead  originators  to  steer 
consumers  to  certain  settlement  service 
providers,  thus  limiting  consumers’ 
choice  of  servicers.  Therefore  CRL 
would  support  additional  safeguards  to 
ensure  that  volume  based  discounts  in 
fact  benefit  the  consumer. 

Lender  Representatives 

MBA  commended  the  proposal  to 
clarify  the  legality  of  volume  based 
discounts,  but  said  that  it  did  not  go  far 
enough.  MBA  stated  that  negotiated 
discount  arrangements  for  services  and 
materials  result  in  lower  costs  for 
consumers  and  are  consistent  with 
RESPA’s  purposes  of  lowering 
settlement  costs.  MBA  stated,  however, 
that  by  including  a  requirement  that  no 
more  than  the  reduced  price  can  be 
charged  to  the  borrower,  there  will  be 
little  incentive  for  lenders  to  enter  into 
discount  arrangements.  MBA  stated  that 
scrutiny  to  ensure  that  each  and  every 
dollar  of  discount  is  passed  on  to  the 
consumer  presents  regulatory  risks  and 
will  make  the  exception  “uninviting.” 
MBA  asserted  that  such  a  restriction  is 
unnecessary,  since  market  competition 
will  result  in  the  consumer  receiving  the 
benefit  of  the  discounts.  MBA  also 
questioned  the  idea  that  discounts  can 
be  negotiated  only  by  a  settlement 
service  provider,  arguably  excluding 
builders.  MBA  stated  that  such  an 
approach  could  deprive  consumers  of 
negotiated  discounts  on  house  prices 
offered  by  lenders  that  have  joint 
ventures  and  marketing  agreements  with 
builders. 


The  ABA  and  the  Independent 
Community  Bankers  of  America  (ICBA) 
expressed  concern  that  volume 
discounts  may  put  smaller  market 
participants  such  as  community  banks 
at  a  disadvantage,  since  most  discounts 
will  be  negotiated  on  a  volume  basis. 
According  to  these  commenters,  smaller 
banks,  making  fewer  loans,  will  not  be 
able  to  negotiate  as  many  or  as  deep 
discounts  as  larger  lenders.  ABA  also 
commented  that  lenders  should  be 
allowed  to  benefit  as  well  from 
negotiated  discounts  by  not  being 
required  to  pass  along  the  entire  savings 
to  the  borrower,  or  there  is  little 
incentive  for  them  to  enter  into  such 
arrangements. 

CMC  supported  the  proposal  to  clarify 
the  legality  of  negotiated  discounts  and 
stated  that  the  proposed  change  to  the 
regulations  would  be  most  likely  to  lead 
to  greater  competition  and  lower  overall 
prices  in  situations  where  the  lender  or 
other  party  negotiating  the  discount 
absorbs  the  cost  of  the  negotiated 
service  and  does  not  pass  on  the  cost  to 
the  borrower.  CMC  stated  that  a 
clarification  that  a  negotiated  discount 
would  not  constitute  a  thing  of  value  in 
this  situation  would  provide  greater 
flexibility  to  negotiate  lower  prices. 

CMC  urged  HUD  to  clarify  that  the 
clarification  should  not  be  limited  to 
discounts  negotiated  by  settlement 
service  providers,  but  should  also  apply 
to  parties  who  may  not  be  regarded  as 
settlement  service  providers  such  as 
builders.  In  addition,  CMC  stated  that 
HUD  should  allow  the  discounted  price 
charged  to  the  borrower  to  be  calculated 
on  an  average  cost  price  basis. 

Other  Commenters 

ALTA  and  other  title  industry 
commenters  stated  that  allowing 
settlement  service  providers  to  negotiate 
volume  based  discounts  would  be 
anticompetitive  and  disproportionately 
harm  small  businesses.  ALTA  stated 
that  the  ability  to  negotiate  volume 
discounts  on  the  local  services  that  are 
incidental  to  the  issuance  of  a  title 
policy  (such  as  a  title  search)  will 
disadvantage  the  small  title  insurance 
agency  that  does  not  have  the  resources 
to  guaranty  a  stream  of  business  to  a 
third  party  or  discount  its  own  services 
when  the  services  are  performed  in- 
house.  In  addition,  ALTA  expressed 
concern  that  mortgage  lenders  and 
brokers  will  add  to  the  anticompetitive 
effects  by  favoring  affiliated  title 
companies  or  those  companies  that  can 
provide  title  related  services  on  a 
nationwide  basis.  ALTA  asserted  that 
the  Regulatory  Impact  Analysis  of  the 
proposed  rule  did  not  adequately 
address  these  issues. 


ALTA  also  noted  that  although  the 
proposed  rule  would  allow  settlement 
service  providers  to  offer  negotiated 
volume  discounts,  such  a  provision  is  in 
direct  contrast  to  many  state  title 
insurance  laws  that  prohibit  title 
insurance  companies  and  agencies  from 
discounting  the  title  premium  or 
offering  a  rebate  on  title  insurance  fees, 
especially  in  states  with  “all-inclusive” 
rates.  Similarly,  the  National 
Association  of  Insurance  Commissioners 
(NAIC)  stated  that  volume  based 
discounts  would  be  a  violation  of 
several  states  anti-rebating  laws.  NAIC 
expressed  its  concern  that  the  rule  could 
be  found  to  preempt  state  laws  to  the 
contrary.  It  recommended  that  the 
provision  be  withdrawn  or  that  HUD 
clarify  that  the  volume  based  discounts 
and  average  cost  pricing  provisions  are 
not  intended  to  preempt  state  law. 

Representative  Donald  A.  Manzullo  of 
the  U.S.  House  of  Representatives 
expressed  concern  over  volume  based 
discounts,  which  he  described  as  a 
“thinly  veiled  attempt  to  reintroduce 
the  concept  of  ‘bundling’  services.”  The 
Congressman  reiterated  his  previously 
stated  concerns  that  the  long  term 
impact  of  volume  discounts  would 
eliminate  competition  and  destroy  small 
businesses.  Rep.  Manzullo  stated  that 
only  large  businesses  have  the  resources 
necessary  to  determine  the  financial 
terms,  negotiate  for  settlement  services, 
or  discount  their  own  services. 
According  to  Rep.  Manzullo,  in  order  to 
compete,  small  businesses  would  be 
forced  to  reduce  their  prices  and  profit 
margins,  driving  many  of  them  out  of 
business.  He  stated  that  such  an 
anticompetitive  environment  will  allow 
large  lenders  to  raise  prices  for 
settlement  services. 

Federal  Agencies 

The  FDIC  stated  that  it  supports  the 
requirement  in  the  proposed  definition 
of  “thing  of  value”  that  no  more  than 
the  discounted  price  may  be  charged  to 
a  borrower  and  disclosed  on  the  HUD- 
1  form.  In  contrast,  FTC  staff  stated  that 
while  it  supports  the  removal  of 
restrictions  against  volume  based 
discounts,  it  believes  that  the  proposed 
requirement  to  pass  along  the  entire 
discount  to  the  consumer  will  likely 
limit  incentives  to  negotiate  such 
discounts.  According  to  FTC  staff, 
requiring  that  100  percent  of  any 
negotiated  discount  be  passed  on  to 
customers  reduces  incentives  of  firms  to 
spend  resources  to  negotiate  such 
discounts.  FTC  stated  that  the  proposed 
regulation  also  does  not  clarify  how  to 
account  for  the  overhead  costs 
associated  with  price  negotiation 
activities. 
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The  Office  of  Advocacy  of  the  Small 
Business  Administration  stated  that 
pricing  mechanisms  such  as  volume 
based  discounts  potentially  create  an 
uneven  playing  field  for  small  entities. 
This  office  reiterated  concerns  voiced  by 
small  businesses  that  volume  based 
discounts  will  favor  large  settlement 
service  providers  at  the  expense  of  small 
business.  According  to  the  Office  of 
Advocacy,  some  small  entities  may 
leave  the  market,  which  would 
ultimately  result  in  a  decrease  in 
options  and  higher  prices  for 
consumers. 

HUD  Determination 

HUD  remains  committed  to  a  RESPA 
regulatory  scheme  that  fosters  mortgage 
settlement  pricing  mechanisms,  that,  as 
stated  in  the  preamble  to  the  March 
2008  proposed  rule  “result  in  greater 
competition  and  lower  costs  to 
consumers”  (73  FR  at  14050). 
Nevertheless,  given  the  comments 
received  on  the  proposed  change  to 
HUD’s  current  regulatory  definition  of 
“thing  of  value”  and  the  significant 
operational  and  other  questions  raised 
by  the  proposed  change,  HUD  has 
decided  to  give  further  consideration 
beyond  this  rulemaking  to  a  regulatory 
change  that  explicitly  allows  negotiated 
discounts,  including  volume  based 
discounts,  between  loan  originators  and 
other  settlement  service  providers  and 
not  to  implement  the  proposed  change 
at  this  time.  HUD  wants  to  ensure  that 
any  change  will  adequately  protect 
consumers,  while  at  the  same  time 
provide  adequate  market  flexibility,  and 
due  consideration  to  small  business 
concerns. 

It  remains  HUD’s  position,  however, 
that  discounts  negotiated  between  loan 
originators  and  other  settlement  service 
providers,  or  by  an  individual 
settlement  service  provider  on  behalf  of 
a  borrower,  where  the  discount  is 
ultimately  passed  on  to  the  borrower  in 
full,  is  not,  depending  upon  the  specific 
circumstances  of  a  particular 
transaction,  a  violation  of  Section  8  of 
RESPA.  If  the  borrower  fully  benefits 
from  the  discount,  these  types  of 
mechanisms  that  lower  consumer  costs 
are  within  RESPA’s  principal  purposes. 

In  addition  to  further  rulemaking, 
HUD  will  consider  other  avenues  for 
providing  guidance  on  negotiated 
discounts,  including  through  the 
issuance  of  statements  of  policy. 

B.  Methodology  for  Average  Cost  Pricing 

Proposed  Rule.  The  March  2008 
proposed  rule  would  have  permitted 
pricing  techniques  using  average  cost 
pricing.  Under  the  proposed  rule, 
settlement  service  providers  who 


procure  or  who  help  consumers  to 
obtain  third  party  settlement  services, 
would  have  been  allowed  to  negotiate 
the  pricing  of  those  services  by  the  third 
party  provider.  The  proposed  rule 
would  have  made  clear  that  where 
average  cost  pricing  is  used,  the 
evaluation  of  prices  of  third  party 
services  would  focus  on  all  of  the  loan 
originator’s  transactions  together,  rather 
than  viewing  each  transaction 
separately.  An  individual  borrower 
might  be  charged  more  or  less  than  the 
actual  amount  paid  for  that  service  in  an 
individual  transaction,  provided  that 
borrowers  are  being  charged  no  more 
than  the  average  price  actually  received 
by  third  parties  during  the  period  in 
which  the  average  price  is  computed. 

The  proposed  rule  specified  two 
methods  that  loan  originators  could  use 
to  calculate  an  average  price  for  a 
particular  settlement  service.  As  set 
forth  in  the  March  2008  proposed  rule, 
the  loan  originator  would  designate  a 
recent  6-month  period  as  the  “averaging 
period”  for  purposes  of  calculating  the 
average  price.  The  same  average  price 
would  then  have  to  be  used  in  every 
transaction  in  that  class  of  transactions 
for  which  a  GFE  is  provided  following 
the  averaging  period  until  a  new 
averaging  period  is  established.  The 
average  price  would  be  calculated  either 
as  (1)  the  actual  average  price  for  the 
settlement  service  during  the  averaging 
period:  or  (2)  a  projected  average  under 
a  tiered  pricing  contract,  based  on  the 
number  of  transactions  that  actually 
closed  during  the  recent  averaging 
period.  If  a  loan  originator  used  one  of 
these  methods  to  calculate  the  average 
price  for  a  settlement  service,  HUD 
would  deem  the  loan  originator  to  have 
complied  with  the  requirements  of  the 
rule. 

HUD  invited  comments  on  its 
proposed  methods  for  calculating 
average  cost  prices  and  on  any 
alternative  methods  that  should  be 
permitted.  Specifically,  HUD  invited 
comments  on  how  to  define  “class  of 
transactions”  and  noted  as  an  example 
that  “class  of  transactions”  could  be 
defined  by  loan  type  or  loan-to-value 
ratio.  HUD  also  invited  suggestions  on 
alternative  average  cost  pricing  methods 
that  benefit  consumers  and  are  based  on 
factors  that  would  lead  to  charges  to  the 
consumer  (and  the  disclosure  of  such 
charges)  that  are  easily  calculated, 
verified,  and  enforced,  but  difficult  to 
manipulate  in  an  abusive  manner. 

The  March  2008  proposed  rule 
provided  that  with  regard  to  any  pricing 
method  used  by  a  settlement  service 
provider,  if  a  violation  of  Section  8  of 
RESPA  is  alleged  and  an  investigation 
ensues,  the  burden  would  be  on  the 


targeted  settlement  service  provider  to 
demonstrate  compliance  with  a 
permissible  pricing  method  through  the 
production  of  relevant  records. 

Comments 

Consumer  Representatives 

NCLC  and  CRL  supported  the  concept 
of  average  cost  pricing  but  expressed 
concern  that  the  proposed  rule  used  the 
terms  “average  pricing”  and  “average 
cost  pricing”  interchangeably.  These 
commenters  stated  that  “average  cost 
pricing”  must  be  based  on  the  cost  of 
the  settlement  service  and  established 
rate  of  return  for  the  settlement  service 
provider.  They  expressed  concern  that 
the  proposed  rule  appeared  to  allow 
“average  pricing”  whereby  an  originator 
charges  the  consumer  an  average  cost 
while  paying  the  third  party  settlement 
provider  a  different  amount  for  each 
consumer.  According  to  these 
commenters,  there  is  no  reason  that  the 
originator  should  not  charge  the 
consumer  the  actual  cost  of  the  third 
party  service  and  reflect  such  cost  on 
the  HUD-1. 

NCLC  stated  that  the  current 
description  of  acceptable  methods  for 
average  cost  pricing  are  inaccurate  and 
should  either  be  eliminated  or  revised  to 
comport  with  true  average  cost  pricing 
formulas.  CRL  stated  that  average  cost 
pricing  is  inappropriate  for  certain  costs 
that  are  partially  dependent  on  loan 
amount,  such  as  title  insurance 
premiums,  recording  costs,  and  transfer 
taxes,  since  average  cost  pricing  would 
disadvantage  those  consumers 
purchasing  or  refinancing  less 
expensive  homes. 

Lender  Representatives 

MBA  supported  the  proposal  to  allow 
average  cost  pricing  with  some 
modifications  and  clarifications.  MBA 
suggested,  in  addition  to  the  approaches 
provided  in  the  proposal,  that  the  rule 
include  another  approach  or  approaches 
that  would  be  less  restrictive  and 
facilitate  entry  into  average  cost  pricing 
for  other  firms  in  order  to  benefit 
consumers.  MBA  recommended  an 
approach  whereby  a  firm  would  charge 
the  average  cost  for  a  class  of 
transactions  over  a  prospective 
averaging  period,  during  which  all 
transactions  in  the  class  would  be 
charged  a  projected  average  price. 

Under  this  approach,  as  long  as  the  total 
amounts  charged  on  transactions  in  the 
class  do  not  exceed  the  amount  paid  to 
the  service  providers  for  such 
transactions  by  more  than  a  small 
amount,  the  average  price  would  be 
permissible. 
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MBA  also  recommended  that  a  lender 
should  be  given  maximum  latitude  to 
define  a  “class  of  transactions”  based  on 
type  of  service,  type  of  property,  loan 
type  and/or  geographic  region. 
According  to  MBA,  the  lender  should 
also  have  latitude  to  define  an  “average 
period”  and  the  “average  price”  as  long 
as  the  approach  is  “reasonable.”  MBA 
also  recommended  that  the 
documentation  requirements  be  revised 
to  ensure  that  they  are  flexible  and  do 
not  impede  use  of  the  provision  by 
requiring  unnecessary  burdensome 
documentation. 

CMC  supported  the  proposal  to  allow 
average  cost  pricing,  and  stated  that 
such  a  provision  could  lead  to  flexible 
negotiations  for  settlement  services, 
thereby  increasing  price  competition 
and  lowering  costs  to  borrowers. 
However,  CMC  stated  that  unless  such 
a  proposal  provides  relief  from  liability 
under  Section  8  of  RESPA,  there  will  be 
little  incentive  for  loan  originators  or 
other  settlement  service  providers  to  use 
average  cost  pricing.  CMC  also  stated 
that  placing  the  burden  of 
demonstrating  compliance  on  the 
settlement  service  provider  is 
problematic.  CMC  stated  that  the  two 
methods  set  forth  in  the  proposed  rule 
for  calculating  an  average  price  leave 
open  questions  as  to  compliance  and 
workability.  According  to  CMC,  since 
circumstances  often  change,  the 
approach  set  forth  in  the  proposal  for 
determining  the  averaging  period  may 
not  be  practical. 

CMC  recommended  that  a  simpler 
method  would  be  to  let  the  provider 
who  will  charge  the  average  cost  define 
the  class  of  transactions  and  a 
prospective  averaging  period  during 
which  all  transactions  in  the  class 
would  be  charged  a  projected  average 
price.  CMC  also  recommended  that  as 
long  as  the  total  amounts  charged  on 
transactions  in  the  class  do  not  exceed 
the  amount  paid  to  the  service  providers 
for  such  transactions  by  more  than  a 
small  amount,  such  as  by  more  than  10 
percent,  the  average  price  should  be 
permissible.  CMC  recommended  an 
averaging  period  of  up  to  18  months 
since  many  contracts  are  reviewed  on  an 
annual  basis  and  there  are  seasonal 
variations  in  volume.  With  respect  to 
how  the  class  of  transactions  should  be 
determined,  CMC  recommended  that 
HUD  not  specify  a  set  of  factors  for  use 
in  determining  class  of  transactions,  but 
rather,  allow  a  settlement  service 
provider  to  define  the  class  in  any 
reasonable  manner.  CMC  also  urged 
HUD  to  clarify  that  prices  may  be 
uniformly  reduced  at  any  point  during 
the  averaging  period  to  ensure  that  the 


total  costs  charged  on  the  transactions 
remain  within  the  applicable  tolerance. 

In  addition,  CMC  urged  HUD  to 
clarify  that  average  cost  pricing  may  be 
used  in  situations  where  there  is  more 
than  one  settlement  service  provider. 
CMC  stated  that  the  exemption  for 
average  cost  pricing  will  be  of  limited 
value  unless  such  pricing  is  available 
when  multiple  providers  are  providing 
the  same  service  and  the  fees  charged  by 
these  providers  vary.  CMC  also  urged 
HUD  to  coordinate  with  the  Federal 
Reserve  Board  regarding  how  average 
cost  pricing  affects  the  calculation  of  the 
finance  charge  for  purposes  of  TILA. 
Finally,  CMC  recommended  that  HUD 
clarify  that  the  average  cost  pricing 
provision  is  not  limited  to  loan 
originators. 

Other  Commenters 

RESPRO  expressed  support  for 
average  cost  pricing  and  recommended 
that  the  rule  clarify  that  average  cost 
pricing  is  not  limited  to  loan  originators. 
In  addition,  RESPRO  stated  that  the 
proposed  approaches  for  average  cost 
pricing  need  clarification.  For  example, 
RESPRO  suggested  that  HUD  clarify 
what  constitutes  a  “recent”  6-month 
period  and  also  clarify  whether  a  loan 
originator  can  divide  up  its  service 
territory  into  two  or  more  geographical 
areas  and  utilize  these  areas  for 
averaging  purposes. 

ALTA  expressed  support  for  the 
average  cost  pricing  proposal  and 
requested  HUD  to  clarify  that  average 
cost  pricing  would  be  available  for  all 
settlement  service  providers.  ALTA 
maintained  that  the  proposed  provision 
on  average  cost  pricing  should  not  have 
been  included  in  the  HUD-1  section  of 
the  RESPA  regulations,  but  rather, 
should  have  been  written  so  as  to  permit 
lenders  and  others  to  apply  average  cost 
pricing  without  running  the  risk  of 
violating  Section  8(b)  of  RESPA. 
Accordingly,  ALTA  urged  HUD  to 
clarify  that  average  cost  pricing  is  not  a 
violation  of  Section  8(b).  ALTA  stated 
that  if  the  rule  would  allow  title  and 
settlement  companies  to  use  the  average 
cost  price,  particularly  as  such  pricing 
relates  to  recording  fees,  express 
delivery  charges,  and  other  third  party 
charges  for  which  title  companies  must 
pay,  consumers  would  benefit  from  the 
certainty  the  average  cost  provides,  and 
that  the  threat  of  class  action  litigation 
for  title  and  settlement  companies  with 
respect  to  recording  fees  would  be 
removed. 

NAR  stated  that  average  cost  pricing 
should  be  allowed  for  both  borrowers 
and  sellers,  and  should  be  extended  to 
all  settlement  service  providers.  NAR 
stated  that  average  cost  pricing  should 


be  limited  to  small  items  such  as  courier 
fees  and  recording  costs.  According  to 
NAR,  if  average  cost  pricing  is  allowed 
for  larger  items  such  as  appraisals,  the 
consumer  will  end  up  paying  more  for 
an  “average  cost”  if,  for  example,  the 
calculation  includes  a  disproportionate 
number  of  expensive  appraisals  during 
a  given  6-month  period. 

CSBS,  AARMR,  and  NACCA 
commented  that  the  proposal  to  allow 
loan  originators  or  settlement  service 
providers  to  utilize  average  cost  pricing 
would  be  difficult  for  regulators  to 
enforce  and  recommended  that  the 
burden  of  proof  of  compliance  be  placed 
on  the  lender.  These  commenters  stated 
that  by  allowing  loan  originators  and 
providers  to  utilize  this  pricing 
mechanism,  individual  transaction  costs 
could  be  manipulated  and  inflated. 
These  commenters  noted  that  the 
current  regulations  can  be  enforced  by 
regulators,  because  actual  prices  can  be 
determined. 

Federal  Agencies 

The  FDIC  expressed  concern  with  the 
average  cost  pricing  proposal  on  several 
grounds.  First,  the  FDIC  indicated  that 
it  is  not  aware  of  an  appropriate  means 
of  evaluating  whether  overall  consumer 
costs  would  decline  as  a  result  of 
average  cost  pricing.  Second,  the  agency 
noted  that  even  if  some  borrowers’ 
settlement  services  costs  are  reduced 
under  average  cost  pricing,  other 
borrowers  will  pay  more  for  a  service 
than  is  warranted  for  their  particular 
loan.  Third,  the  FDIC  stated  that  the 
proposal  does  not  include  controls  to 
ensure  fairness,  such  as  whether  the 
lender  calculated  the  average  costs 
appropriately. 

FTC  staff  stated  that  it  supports 
average  cost  pricing  but  recommended 
that  HUD  consider  eliminating 
restrictions  on  how  average  costs  may 
be  calculated.  FTC  staff  stated  that  it 
supports  removing  barriers  to  average 
cost  pricing  because  there  is  “no 
economic  justification  for  requiring  that 
each  consumer  pay  his  or  her  unique 
marginal  cost  of  receiving  settlement 
services  and  because  doing  so  will 
likely  result  in  lower  prices  for 
consumers.”  FTC  staff  added  that 
calculating  and  maintaining  records  of 
such  individualized  costs  and  prices 
adds  additional  accounting  and 
recordkeeping  costs  to  the  transaction 
that  are  not  required  in  other 
competitive  markets.  FTC  staff  asserted 
that  by  removing  such  costs,  the  market 
will  be  more  efficient  and  the  result  will 
be  lower  prices  for  consumers. 
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HUD  Determination 

Based  on  the  comments  received  in 
response  to  the  proposed  rule,  HUD  has 
revised  the  average  cost  pricing 
provisions  to  provide  more  flexibility 
and  greater  clarity. 

Commenters  representing  some 
consumer  interests  opposed 
implementation  of  the  proposed  average 
cost  pricing  provision,  recommending 
that  HUD  limit  charges  for  third  party 
services  to  the  actual  cost  of  providing 
those  services,  plus  an  established  rate 
of  return.  While  HUD  appreciates  these 
comments,  the  proposed  average  cost 
pricing  provision  was  not  intended  to 
limit  the  amounts  charged  for  settlement 
services  in  this  fashion,  but  instead 
simply  provided  for  an  alternative 
means  of  calculating  and  disclosing 
settlement  charges  on  the  HUD-1  or 
HUD-IA  settlement  statements.  In  order 
to  avoid  similar  confusion  about  the 
intent  of  this  provision  in  the  future,  the 
final  rule  uses  the  term  “average 
charge”  in  place  of  “average  cost 
pricing.”  The  term  “average  charge” 
appropriately  focuses  on  the  amount 
disclosed  on  the  settlement  statement, 
rather  than  the  underlying  costs  of 
providing  a  particular  settlement 
service. 

The  final  rule  also  clarifies  that  an 
average  charge  may  be  used  by  any 
settlement  service  provider  that  obtains 
a  service  from  a  third  party  on  behalf  of 
a  borrower  or  seller;  the  provision  is  not 
limited  to  loan  originators.  HUD  has 
determined  that  benefits  to  consumers 
and  the  benefits  of  reduced 
recordkeeping  requirements  and  pricing 
flexibility  from  this  provision  should 
not  be  limited  to  one  group  of 
settlement  service  providers.  Any 
provider  that  is  able  to  calculate  an 
average  charge  for  a  service  in 
accordance  with  this  provision  and  that 
is  able  to  meet  the  provision’s 
recordkeeping  requirements  is 
permitted  to  use  an  average  charge  for 
that  service. 

In  addition  to  these  clarifying 
changes,  HUD  has  made  several  other 
significant  changes  to  provide 
additional  flexibility  in  calculating 
average  charges.  HUD  has  determined 
that  its  objective  of  providing  a  method 
that  benefits  consumers  and  results  in 
charges  that  are  easily  calculated, 
verified,  and  enforced  is  best  served  by 
restricting  the  actual  charges  imposed 
on  borrowers  and  sellers  rather  than  by 
prescribing  a  particular  method  for 
calculating  those  charges. 

The  final  rule  provides  that  an 
average  charge  may  be  used  for  any 
settlement  service,  provided  that  the 
total  amounts  received  from  borrowers 


for  that  service  for  a  particular  class  of 
transactions  do  not  exceed  the  total 
amounts  paid  to  the  providers  of  that 
service  for  that  class  of  transactions. 

This  approach  leaves  the  method  of 
determining  the  average  charge  to  the 
discretion  of  the  settlement  service 
provider.  However,  the  provider  must 
ensure  that  the  average  charge  used  does 
not  result  in  borrowers,  in  the  aggregate, 
paying  more  for  a  particular  settlement 
service  than  the  aggregate  price  paid  for 
obtaining  that  service  from  third  parties. 
HUD  has  determined  that  this  approach 
balances  the  settlement  service 
provider’s  interest  in  flexibility  in 
calculating  an  average  charge  with  the 
borrower’s  interest  in  preventing 
excessive  settlement  charges.  This 
approach  is  intended  to  promote  greater 
efficiencies  that  ultimately  lead  to  lower 
prices  for  consumers. 

The  final  rule  provides  that  a 
settlement  service  provider  may  define 
a  class  of  transactions  based  on  the 
period  of  time,  type  of  loan,  and 
geographic  area.  For  example,  a 
settlement  service  provider  might 
calculate  an  average  charge  for  all 
purchase  money  mortgages  in  the  States 
of  Georgia  and  South  Carolina  in  a 
specified  period  of  time.  Alternatively, 
a  settlement  service  provider  could 
establish  the  class  of  transactions  in 
which  it  would  use  a  single  average 
charge  broadly,  e.g.,  all  transactions  it 
engages  in  for  a  period  of  time, 
regardless  of  loan  type  or  location.  The 
settlement  service  provider  must 
recalculate  the  average  charge  at  least 
every  6  months.  In  order  to  prevent 
selective  use  of  an  average  charge,  the 
final  rule  provides  that  if  an  average 
charge  is  used  in  any  class  of 
transactions  defined  by  the  settlement 
service  provider,  then  that  provider 
must  use  the  same  average  charge  for 
every  transaction  within  that  class. 

The  final  rule  also  prohibits  the  use 
of  average  charges  for  settlement 
services  where  the  charge  is  based  on 
the  loan  amount  or  the  value  of  the 
property.  Permitting  average  charges  for 
those  types  of  services  would  require 
borrowers  in  transactions  with  lower 
loan  amounts  and  property  values  to 
subsidize  the  costs  for  borrowers  with 
higher  loan  amounts  and  property 
values.  HUD  has  determined  that  such 
subsidization  is  not  in  the  interest  of 
consumers.  This  prohibition  applies  to 
charges  such  as  transfer  taxes,  daily 
interest  charges,  reserves  or  escrow,  and 
all  types  of  insurance,  including 
mortgage  insurance,  title  insurance,  and 
hazard  insurance. 

The  final  rule  maintains  the  proposed 
recordkeeping  requirements,  to  ensure 
that  average  charges  are  calculated 


appropriately  and  that  regulators  and 
borrowers  are  able  to  determine  the 
basis  on  which  the  average  charge  was 
determined.  Any  settlement  service 
provider  that  uses  an  average  charge  for 
a  particular  service  must  maintain  all 
documents  that  were  used  to  calculate 
the  average  charge  for  at  least  three 
years  after  any  settlement  in  which  the 
average  charge  was  used. 

VI.  Prohibition  Against  Requiring  the 
Use  of  Affiliates — Discussion  of  Public 
Comments 

Proposed  Rule.  Under  the  March  2008 
proposed  rule,  the  current  definition  of 
“required  use”  in  24  CFR  3500.2  vvould 
be  changed  so  that  consumers  would  be 
more  likely  to  shop  for  the  homes  and 
home  features,  and  the  loans  and 
settlement  services,  that  are  best  for 
them,  free  fi:om  the  influence  of 
deceptive  referral  arrangements. 
Through  this  proposed  change,  HUD 
sought  to  establish  that  in  a  real  estate 
transaction  covered  by  RESPA, 
incentives  that  consumers  may  want  to 
accept  and  disincentives  that  consumers 
may  want  to  avoid  should  be  analyzed 
similarly  for  compliance  with  RESPA. 

The  proposed  change  would  have 
made  clear  that  HUD  views  economic 
disincentives  that  a  consumer  can  avoid 
only  by  purchasing  a  settlement  service 
from  particular  providers,  or  from 
businesses  to  which  the  consumer  has 
been  referred,  to  be  potentially  as 
problematic  under  RESPA  as  are 
economic  incentives  that  are  contingent 
on  the  consumer’s  choice  of  a  particular 
settlement  service  provider.  The 
modifications  in  the  proposed  rule, 
however,  were  not  intended  to  prevent 
discounts  that  are  beneficial  to 
consumers.  The  proposed  definition 
stated  that  the  offering  by  a  settlement 
service  provider  of  an  optional  package 
or  combination  of  bona  fide  settlement 
services  to  a  borrower  at  a  total  price 
lower  than  the  sum  of  the  prices  of  the 
individual  settlement  services  would 
not  constitute  a  “required  use.” 

The  proposed  revision  to  the 
“required  use”  definition  would  have 
continued  to  apply  in  two  sections  of 
the  regulations:  The  affiliated  business 
exemption  in  24  CFR  3500.15,  and  the 
prohibition  on  the  seller  requiring  the 
buyer  to  purchase  title  insurance  from  a 
particular  company  in  §  3500.16. 
However,  in  light  of  the  other  changes 
that  would  have  been  made  by  the 
proposed  rule,  the  term  “required  use” 
would  no  longer  have  applied  as  it  does 
currently  in  §  3500.7(e). 
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Comments 

Consumer  Representatives 

NCLC  stated  that  the  proposed  change 
to  the  “required  use”  definition  does 
not  go  far  enough  to  protect  consumers. 
NCLC  stated  that  the  settlement  services 
to  obtain  a  home  loan  are  only  a  small 
part  of  the  costs  of  the  loan.  According 
to  NCLC,  the  interest  rate,  the  term  of 
the  loan,  and  whether  a  prepayment 
penalty  is  permitted,  or  a  balloon 
payment  is  required,  are  all  more 
important  elements  of  the  costs  of  the 
home  loan  than  are  the  costs  of 
settlement  services.  NCLC  stated  that 
“(i)t  does  not  make  sense  for  the 
settlement  services  to  be  capped  in 
return  for  a  required  use,  while  the  more 
critical  components  of  the  costs  of  the 
loan  are  not  limited,  especially  where 
the  service  itself  could  be  discounted 
while  the  loan  terms  are  increased.” 
NCLC  proposed  to  define  “required 
use”  to  include  the  total  cost  of  the  loan 
in  addition  to  the  total  of  settlement 
services.  CRL  commended  HUD’s  efforts 
in  this  area  and  agreed  with  NCLC  that 
the  definition  of  “required  use”  should 
include  the  total  cost  of  the  loan  in 
addition  to  the  cost  of  total  settlement 
services- 

The  California  Reinvestment  Coalition 
supported  the  proposed  change  to  the 
definition  of  “required  use”  and  stated 
that  the  proposed  change  will  “benefit 
the  borrower  by  leveling  the  field.” 

Industry  Representatives 

Generally,  lenders  expressed 
opposition  to  the  proposed  change  to 
the  definition  of  “required  use”  on  the 
grounds  that  the  proposal  is  difficult  to 
understand,  is  overbroad,  and  would 
eliminate  the  ability  of  builders  and 
others  to  offer  legitimate  consumer 
discounts.  MBA  stated  that  it  would  be 
sufficient  for  HUD  to  indicate  that  under 
its  current  rules  HUD  may  scrutinize 
discounts  to  assure  that  they  are  bona 
fide,  rather  than  risking  depriving 
borrowers  of  discounts  altogether. 

The  ABA  stated  that  the  proposed 
change  to  the  “required”  use  definition 
is  “flawed  and  unreasonable”  because 
HUD  cited  only  anecdotal  evidence  that 
incentives  have  been  abused  by  some 
companies  to  steer  customers  to 
affiliated  vendors  with  high  prices  and 
inferior  service,  but  offered  “no 
empirical  evidence  to  support  this 
assertion.”  The  ABA  also  stated  that  the 
proposal  runs  counter  to  the  plain 
meaning  of  the  words  in  the  statute 
because  defining  “required  use”  to 
mean  any  incentive  offered  to  use  an 
affiliated  company  contradicts  the 
unambiguous  meaning  of  the  statutory 
word  “required.”  It  stated  that  HUD 


should  not  confuse  legitimate  incentive 
arrangements  among  affiliated  entities 
with  undue  influence  or  required  use  of 
a  product  or  service. 

NAMB,  the  Maryland  Association  of 
Mortgage  Brokers  (MAMB),  and  the 
Idahp  Association  of  Mortgage  Brokers 
(IAMB)  expressed  support  for  the 
proposed  change  in  the  definition  of 
“required  use.”  NAMB  stated  that  the 
proposed  revision  should  resolve  the 
problems  with  tying  and  required  use. 
NAMB  recommended  that  the  new 
definition  avoid  setting  a  threshold 
higher  than  zero  for  determining  what 
constitutes  an  economic  incentive  or 
disincentive.  NAMB,  MAMB,  and  IAMB 
all  stated  that  the  threshold  for 
determining  incentives  and 
disincentives  should  be  “any  thing  of 
value.” 

Builders  and  builder-affiliated 
mortgage  companies  opposed  the 
proposed  change  to  the  “required  use” 
definition.  CTX  Mortgage  Company 
asserted  that  the  proposed  change 
would  “provide  a  significant  road  block 
for  future  customers  to  benefit  fi’om  the 
streamlined  mortgage  and  title  services 
that  Centex  offers.”  The  National 
Association  of  Home  Builders  (NAHB) 
asserted  that  the  change  would 
eliminate  bona  fide  incentives,  denying 
consumers  significant  savings  in  their 
home  purchases.  NAHB  characterized 
HUD’s  examples  of  “required  use” 
problems  as  “ambiguous  and 
incomplete.”  NAHB  asserted  that  home 
builders  with  affiliated  lenders  have 
business  incentives  to  ensure  that  home 
buyers  are  pleased  with  the  experience 
of  obtaining  loans  from  their  affiliated 
lenders.  NAHB  noted  that  studies  of 
builder-affiliated  mortgage  companies 
conducted  by  an  independent  research 
firm  have  found  that  such  firms  have 
lower  per-loan  operating  costs  as 
compared  to  outside  lenders.  According 
to  NAHB,  while  the  savings  from  these 
economies  and  the  other  affiliate 
benefits  are  difficult  to  quantify,  they 
are  significant  and  are  passed  along  to 
consumers  in  the  form  of  incentives  for 
use  of  a  builder  affiliate.  NAHB  stated 
that  home  builders  in  general  do  not 
increase  the  selling  price  of  homes  to 
offset  these  incentives  and  asserted  that 
the  vast  majority  of  builders  who 
provide  incentives  for  buyer  use  of 
affiliates  do  so  in  a  responsible  manner 
that  brings  substantial  benefits  to 
consumers.  NAHB  and  other 
commenters  also  suggested  alternative 
language  to  the  proposed  definition  to 
ensure  that  consumers  are  presented 
with  the  option  to  select  an  incentive 
that  is  bona  fide. 

RESPRO  objected  to  the  proposed 
change  to  “required  use”  and  stated  that 


it  would  “prohibit  many  consumer 
incentives  offered  by  home  builders  and 
real  estate  brokers  in  today’s 
marketplace  that  provide  consumers 
with  lower  costs  and/or  better  service;  is 
based  on  unsubstantiated  and  anecdotal 
evidence  about  alleged  abuses;  attempts 
to  address  violations  that  already  are 
prohibited  under  RESPA,  and  is  based 
on  an  inaccurate  reading  of  anti-trust 
laws.”  RESPRO  asserted  that  consumer 
incentives  are  offered  to  ensure  that 
sales  transactions  close  as  quickly  and 
as  efficiently  as  possible.  RESPRO 
recommended  that  the  current 
definition  of  “required  use”  be  retained. 

NAR  opposed  the  proposed  change 
and  stated  that  it  would  have  at  least 
two  unintended  consequences. 
According  to  NAR,  the  rule  authorizes 
discounts  only  on  the  prices  of  the 
recommended  provider  and  this  would 
limit  the  kind  of  non-price/services 
promotions  that  joint  venture  owners 
currently  and  permissibly  offer  to 
promote  affiliates.  NAR  noted  that  real 
estate  agents  and  brokers  offer  a  variety 
of  inducements  to  clients  to  promote 
their  services,  such  as  by  offering  a  gift 
certificate"  to  a  local  business  or  a  free 
home  inspection.  NAR  indicated  that  it 
does  not  believe  that  HUD  intended  to 
eliminate  a  practice  which  benefits 
consumers.  In  addition,  according  to 
NAR,  the  proposal  would  allow  a 
discounted  combination  of  settlement 
services  only  to  a  borrower,  and  NAR 
believes  that  sellers  should  not  be 
precluded  from  receiving  discounts  as 
incentives  as  sellers  often  pay  the 
majority  of  settlement  costs  in  a  real 
estate  transaction. 

Other  Commenters 

The  Laborers’  International  Union  of 
North  America  (LIUNA)  supported  the 
proposed  change  to  the  “required  use” 
definition,  stating  that  it  “will  promote 
more  comparison  shopping  by 
borrowers  and  achieve  HUD’s  intended 
goal  of  protecting  consumers  from 
unnecessarily  high  settlement  costs.” 

LIUNA  further  stated  that  the  “cost  to 
the  builders  of  incentives  has  already 
been  built  into  the  sales  price,  so  that  it 
is  not  a  true  discount,  but  a  penalty  for 
using  another  company.”  According  to 
LIUNA,  its  research  indicates  that  the 
effect  of  incentives  “dissuade  customers 
from  comparison  shopping  for  lenders.” 
Rather,  “customers  are  steered  to  loans 
that  are  very  often  more  expensive, 
despite  the  incentives.”  LIUNA  asserted 
that  builders  have  improperly  used 
“related  business  relationships  at  the 
expense  of  consumers”  that  “resulted  in 
higher  costs  for  homebuyers  *  *  *  and 
have  played  a  large  part  in  creating  the 
current  housing  crisis.”  LIUNA 
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provided  statistics  indicating  that  in 
February  2006,  the  average  rate  for  a  30- 
year  fixed-rate  mortgage  was  6.25 
percent.  In  contrast,  LIUNA  noted  that 
although  the  main  benefit  of  an  ARM  is 
that  it  has  a  lower  starting  interest  rate 
than  the  equivalent  fixed-rate  loan, 
approximately  half  of  the  mortgages 
made  by  certain  builders  in  February 
2006  were  ARMs  that  had  starting  rates 
of  6.25  percent  or  higher.  LIUNA  stated 
that  builders  “have  an  incentive  to  sell 
their  inventory  at  the  highest  possible 
price,  and  in-house  mortgage  units 
provide  the  financing  to  make  it 
possible.  There  is  evidence  that  during 
the  housing  boom  in  2004-2006 
builders  were  only  able  to  sell  homes  at 
such  inflated  prices  because  of  the 
collaboration  with  their  mortgage 
subsidiary  and  an  affiliated  appraisal 
company.  This  resulted  in  large 
numbers  of  homeowners  who  were 
“underwater,”  owing  more  than  the 
value  of  their  home,  from  dav  one.” 

CSBS,  AARMR,  and  NACCA 
supported  the  proposed  change  to  the 
“required  use”  definition.  However, 
these  commenters  recommended  that 
the  definition  of  “required  use”  be 
expanded  to  incorporate  situations 
where  the  originator  fails  to  give  a 
required  Affiliated  Business 
Arrangement  disclosure,  or  provides  a 
misleading  disclosure  that  facilitates 
steering  of  the  borrower  to  an  affiliate. 
According  to  these  commenters,  absent 
information  necessary  to  make  the  best 
decision,  the  borrower  has  effectively 
been  required  to  use  a  particular 
provider. 

The  FTC  staff  recommended  that  HUD 
reconsider  the  proposed  change  to  the 
definition  of  required  use.  The  FTC  staff 
stated  that  the  expanded  definition 
could  deprive  customers  of  the  lower 
prices  that  can  result  from  bundling 
related  services. 

HUD  Determination 

After  reviewing  comments  about 
HUD’s  proposal  to  change  the  definition 
of  “required  use”  and  re-examining 
aspects  of  the  proposed  revised 
definition,  HUD  has  determined  to 
retain  the  concepts  in  the  definition  of 
“required  use”  set  forth  in  the  proposed 
rule,  but  with  some  revisions  that  better 
reflect  HUD’s  intent  in  applying  the 
definition.  The  new  definition  makes  it 
clear  that  economic  disincentives  that 
are  used  to  improperly  influence  a 
consumer’s  choices  are  as  problematic 
under  RESPA  as  are  incentives  that  are 
not  true  discounts.  The  revisions  made 
in  the  definition  subsequent  to  the 
proposed  rule  clarify  how  the  definition 
will  apply  in  the  context  of  the  affiliated 
business  exemption  under  Section  8(c) 


of  RESPA  and  §3500.15  of  HUD’s 
regulations,  and  similarly  frames  the 
definition  to  apply  to  “persons”  rather 
than  only  “borrowers.” 

The  change  to  the  definition  of 
“required  use”  will  not  eliminate  the 
ability  of  anyone  to  offer  legitimate 
consumer  discounts.  HUD  does  not 
interpret  RESPA  as  preventing  a 
settlement  service  provider  or  anyone 
else  from  offering  a  discount  or  other 
thing  of  value  directly  to  the  consumer. 
However,  RESPA  and  this  final  rule 
limit  tying  such  a  discount  to  the  use  of 
an  affiliated  settlement  service  provider. 
HUD  believes  that  consumers  will 
utilize  affiliated  and  preferred 
businesses  if  the  costs  of  using  those 
businesses  are  lower  than  the  costs 
associated  with  similar  services  from 
other  providers.  Similarly  to  the 
proposed  rule,  the  final  rule  continues 
to  provide  that  settlement  service 
providers  can  offer  “  a  combination  of 
bona  fide  settlement  services  at  a  total 
price  (net  of  the  value  of  the  associated 
discount,  rebate,  or  other,  economic 
incentive)  lower  than  the  sum  of  the 
market  prices  of  the  individual 
settlement  services  and  will  not  be 
found  to  have  required  the  use  of  the 
settlement  service  providers  as  long  as: 
(1)  The  use  of  any  such  combination  is 
optional  to  the  purchaser;  and  (2)  the 
lower  price  for  the  combination  is  not 
made  up  by  higher  costs  elsewhere  in 
the  settlement  process.” 

VII.  Technical  Amendments 

Proposed  Rule 

The  March  2008  proposed  rule 
included  several  changes  to  HUD’s 
regulations  to  reflect  current  statutory 
provisions.  First,  the  proposed  rule 
revised  the  mortgage  servicing 
disclosure  requirements  in  24  CFR 
3500.21  to  be  consistent  with  section 
2103  of  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996  (Title  II  of  the  Omnibus 
Consolidated  Appropriations  Act,  1997) 
(Pub.  L.  104-208)  and  sought  public 
comment  on  whether  the  mortgage 
servicing  disclosure  should  be  included 
as  part  of  the  GFE. 

Second,  the  proposed  rule  eliminated 
outdated  provisions  regarding  the 
phase-in  period  for  aggregate  accounting 
for  escrow  accounts  in  24  CFR  3500.17. 
The  phase-in  period  ended  October  27, 
1997.  Eliminating  those  provisions  of 
the  codified  RESPA  regulations  that  are 
no  longer  applicable  to  the  home 
settlement  process  simplifies  and 
clarifies  the  rules  for  escrow  accounts. 

Finally,  the  March  2008  proposed  rule 
would  add  a  new  §  3500.23  to  make 
clear  that  the  electronic  disclosures 


permitted  pursuant  to  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (ESIGN)  (15  U.S.C. 
7001-7031)  apply  to  all  disclosures 
provided  for  in  HUD’s  RESPA 
regulations. 

Comments 

Almost  all  of  the  comments  that 
addressed  the  proposed  technical 
changes  to  the  rule  expressed  support 
for  these  changes.  Several  lenders  and 
trade  groups  representing  lenders  and 
mortgage  brokers  commented  favorably 
on  the  changes  that  conform  the  transfer 
of  servicing  disclosure  regulations  to  the 
revised  statutory  requirements. 

However,  lenders  and  their  trade  groups 
were  generally  opposed  to  including  the 
transfer  of  servicing  disclosure  on  the 
revised  GFE. 

Several  groups  representing  consumer 
interests  commented  on  the  transfer  of 
servicing  regulation,  and  strongly 
supported  expanding  the  transfer  of 
servicing  regulations  beyond  first  lien 
mortgage  loans.  These  groups  indicated 
that  the  TILA  regulations,  which  HUD 
cited  as  the  basis  for  excluding 
subordinate  lien  mortgage  loans  from 
the  transfer  of  servicing  disclosure 
requirements,  do  not  provide  equivalent 
protections,  and  that  the  transfer  of 
servicing  requirements  should  therefore 
be  expanded  to  cover  all  federally 
related  mortgage  loans.  Consumer 
groups  also  recommended  changes  to 
the  language  used  in  the  proposed 
revision  to  the  transfer  of  servicing 
disclosure.  The  consumer  group 
commenters  indicated  that  the 
disclosure’s  description  of  the  servicing 
function  is  unrealistically  narrow,  and 
that  it  should  be  revised  to  state  that: 

Servicers  are  responsible  for  account 
maintenance  activities  such  as  sending 
monthly  statements,  accepting  payments, 
keeping  track  of  account  balances,  handling 
escrow  accounts,  engaging  in  loss  mitigation 
and  prosecuting  foreclosures.  They  handle 
interest  rate  adjustments  on  adjustable  rate 
mortgages,  collect  and  report  information  to 
national  credit  bureaus,  and  remit  monies  to 
the  owners  of  the  loan. 

Very  few  comments  were  received  on 
the  proposed  revisions  to  the  escrow 
accounting  regulations,  or  on  the 
proposed  clarification  regarding  the 
applicability  of  ESIGN  to  RESPA.  The 
comments  that  were  received  on  these 
changes  were  primarily  from  trade 
groups  representing  lenders  and 
mortgage  brokers,  and  the  comments 
were  limited  to  general  expressions  of 
support  for  the  changes  proposed. 

HUD  Determination 

Based  on  the  comments  received, 

HUD  has  determined  that  the  changes  to 
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the  transfer  of  servicing  requirements 
should  be  included  in  the  final  rule. 
These  changes  conform  HUD’s 
regulations  to  the  revised  statutory 
requirements,  and  resolve  any  questions 
about  whether  lenders  must  still  follow 
the  outdated  provisions.  No  commenters 
raised  objections  to  the  changes 
proposed;  the  most  substantial 
comments  received  were  from  consumer 
groups  that  advocated  expanding  the 
coverage  of  the  transfer  of  servicing 
requirements.  In  light  of  the  numerous 
comments  from  lenders  and  those  trade 
groups  representing  lenders  that 
opposed  inclusion  of  the  transfer  of 
servicing  disclosure  on  the  GFE,  HUD 
has  determined  not  to  include  that 
disclosure  on  the  revised  GFE  at  this 
time.  However,  HUD  is  not  expanding 
the  coverage  of  the  transfer  of  servicing 
regulations  at  this  time.  While  HUD  may 
consider  doing  so  at  a  later  time, 
significantly  expanding  the  coverage  of 
the  transfer  of  servicing  regulations 
would  be  beyond  the  scope  of  the 
technical  amendments  in  the  proposed 
rule  and  would  likely  require  additional 
comment  from  affected  parties. 

The  language  on  the  revised  model 
transfer  of  servicing  disclosure  form  has 
been  modified  somewhat  from  the 
proposed  rule  in  light  of  the  comments 
received.  The  transfer  of  servicing 
disclosure  form  is  not  intended  to 
provide  a  comprehensive  list  of  all 
functions  that  might  be  performed  by 
any  servicer,  but  HUD  agrees  with  those 
commenters  that  suggested  that  the 
description  of  the  functions  performed 
by  servicers  was  too  narrow. 
Accordingly,  HUD  has  revised  that 
sentence  on  the  form  to  provide  a  more 
accurate  description  of  the  functions 
performed  by  loan  servicers. 

HUD  has  also  determined  that  the 
proposed  elimination  of  the  phase-in 
period  for  aggregate  accounting  for 
escrow  accounts  should  be  included  in 
the  final  rule.  This  change  simply 
eliminates  a  regulatory  provision  that  is 
no  longer  applicable.  The  only 
significant  comments  HUD  received  on 
this  provision  were  in  favor  of  making 
the  change  proposed. 

Finally,  HUD  has  determined  that  the 
new  provision  clarifying  the 
applicability  of  ESIGN  to  RESPA  should 
also  be  included  in  the  final  rule.  While 
the  electronic  methods  of  disclosure 
permitted  pursuant  to  ESIGN  could  be 
used  for  disclosures  required  under 
RESPA,  even  in  the  absence  of  this 
regulatory  clarification,  this  provision 
will  allay  any  doubts  that  industry 
participants  may  have  had  about  the 
permissibility  of  electronic  disclosures 
under  RESPA.  The  only  significant 
comments  HUD  received  on  this 


provision  were  in  favor  of  making  the 
proposed  change. 

VIII.  Regulatory  Flexibility  Act — 
Comments  of  the  Office  of  Advocacy  of 
the  Small  Business  Administration  ' 

As  part  of  its  statutory  duty  to  review 
an  agency’s  compliance  with  the 
Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA),  the  Office  of  Advocacy  of  the 
U.S.  Small  Business  Administration 
(Advocacy)  reviewed  the  proposed  rule 
and  submitted  its  comments  to  the 
Department.  In  its  letter  of  June  11, 

2008,  Advocacy  expressed  the  concern 
that  HUD  may  have  underestimated  the 
economic  impact  of  the  proposed  rule 
on  small  entities.  Advocacy  indicated 
that  it  had  met  with  a  wide  range  of 
small  entity  representatives  from 
different  sectors  of  the  industry  and 
several  of  these  representatives 
indicated  that  the  proposed  rule  would 
have  a  greater  economic  impact  than  the 
$548  million  in  annual  recurring 
compliance  costs  for  small  businesses  as 
stated  by  HUD  in  the  Economic 
Analysis  accompanying  the  proposal. 
Accordingly,  Advocacy  advised  HUD  to 
document  the  additional  costs  to  small 
businesses. 

In  addition.  Advocacy  expressed  the 
following  concerns  about  the  proposed 
rule:  (1)  The  proposed  rule’s  tolerance 
levels  may  be  problematic  for  loan 
originators  because  some  settlement 
costs  can  change  on  a  daily  basis, 
making  the  loan  originator  responsible 
for  the  actions  of  a  third  party  beyond 
its  control;  (2)  the  proposed  rule’s 
requirement  that  a  closing  script  be  read 
to  the  borrower  at  the  closing  will 
present  problems  for  small  entities;  (3) 
the  proposal  to  allow  volume  discounts 
will  favor  large  settlement  service 
providers  and  loan  originators  at  the 
expense  of  small  businesses;  and  (4)  the 
proposed  rule’s  characterization  of  YSP 
as  a  credit  to  the  borrower  will  put 
mortgage  brokers  at  a  competitive 
disadvantage  compared  to  lenders,  and 
may  create  confusion  among  borrowers. 
Advocacy  supported  moving  forward 
without  the  closing  script  requirement, 
the  volume  discount  language,  and  the 
yield  spread  premium  classification.  In 
addition.  Advocacy  recommended  that 
HUD  clarify  the  provision  on  tolerances 
and  encouraged  HUD  to  provide  a  delay 
in  the  implementation  date  in  the  final 
rule  to  allow  small  businesses  the 
opportunity  to  absorb  the  costs  and 
comply  with  the  new  requirements. 

HUD  carefully  considered  the 
comments  provided  by  Advocacy  and 
certain  modifications  have  been  made  in 
the  final  rule  that  address  Advocacy’s 


concerns.  For  example,  the  Department 
has  determined  not  to  adopt  the  closing 
script  requirement  set  forth  in  the 
proposed  rule.  In  addition,  the  proposed 
rule  language  explicitly  allowing 
negotiated  discounts,  including  volume 
based  discounts  between  loan 
originators  and  other  settlement  service 
providers,  has  not  been  included  in  the 
final  rule.  HUD  also  revised  a  number 
of  provisions  on  tolerances  and  clarified 
the  situations  where  a  loan  originator 
would  no  longer  be  bound  by  the 
tolerances. 

With  respect  to  the  characterization  of 
YSP  as  a  credit  to  the  borrower,  HUD 
has  designed  and  tested  the  GFE  form  to 
enable  borrowers  to  accurately 
determine  the  lowest  cost  loan.  Testing 
of  the  GFE  indicated  no  bias  in  the 
selection  of  loans  with  lowest 
settlement  cost,  between  “broker”  loans 
(YSP  reported)  and  “lender”  loans  (no 
YSP  reported). 

With  respect  to  statements  in  the 
Economic  Analysis  for  the  RESPA 
proposed  rule  concerning  cost  impacts 
of  the  rule  on  small  businesses,  HUD 
recognizes  that  there  will  be  one-time 
adjustment  costs  and  recurring  costs  on 
small  businesses.  Once  incurred,  the 
adjustment  costs  will  not  be  incurred 
again.  Thus,  combining  recurring  and 
adjustment  costs  would  be  an  accurate 
measure  for  the  burden  of  the  rule 
during  the  first  year  only.  The  recurring 
costs  per  loan  are  equivalent  for  small 
and  large  businesses.  The  aggregate 
recurring  compliance  cost  depends  on 
loan  volume  and  is  not  underestimated 
for  small  businesses  relative  to  large 
businesses.  Advocacy  and  some  other 
commenters  questioned  aspects  of  the 
cost  estimates  of  the  rule,  but  did  not 
provide  alternative  cost  estimates 
supported  by  data.  HUD  carefully 
considered  an  alternative  analysis 
prepared  for  NAR  that  was  not  based  on 
new  data.  HUD  accepted  and 
implemented  suggestions  in  this 
analysis  to  perform  a  sensitivity  analysis 
of  the  ratio  of  applications  per  loan  in 
its  Final  Regulatory  Flexibility  Analysis. 

With  respect  to  Advocacy’s 
recommendation  that  HUD  allow  a 
longer  implementation  period  to 
mitigate  the  cost  burden  associated  with 
the  new  requirements  on  small 
businesses,  HUD  has  determined  that  a 
one-year  implementation  period  is 
sufficient  to  make  the  transition  to  the 
new  requirements.  Many  commenters 
agreed.  Instituting  a  longer 
implementation  period  for  small 
businesses  would  significantly  weaken 
the  effective  and  orderly 
implementation  of  the  new  rule. 
AllcJwing  small  firms  to  operate  under 
different  rules  would  create  confusion 
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in  the  closing  of  loans,  especially  in 
transactions  that  involve  both  large  and 
small  firms. 

IX.  Findings  and  Certifications 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  and  were 
assigned  OMB  control  number  2502- 
0265.  In  accordance  with  the  Paperwork 
Reduction  Act,  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information,  unless  the  collection 
displays  a  currently  valid  OMB  control 
number. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  at  the  proposed  rule  stage  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 

4332(2)(C)).  That  finding  remains 
applicable  to  this  final  rule  and  is 
available  for  public  inspection  between 
the  hours  of  8:00  a.m.  and  5:00  p.m. 
weekdays  in  the  Regulations  Division, 
Office  of  General  Counsel,  Department 
of  Housing  and  Urban  Development, 

451  7th  Street,  SW.,  Room  10276, 
Washington,  DC  20410-0500.  Due  to 
security  measures  at  the  HUD 
Headquarters  building,  an  advance 
appointment  to  review  the  finding  must 
be  scheduled  by  calling  the  Regulations 
Division  at  202-402-3055  (this  is  not  a 
toll-free  number).  Individuals  with 
speech  or  hearing  impairments  may 
access  this  number  through  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  800-877-8339. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866  (entitled 
“Regulatory  Planning  and  Review”). 
This  rule  was  determined  economically 
significant  under  the  executive  order. 

There  is  strong  evidence  of 
information  asymmetry  between 
mortgage  originators  and  settlement 
service  providers  and  consumers.  This 
information  asymmetry  allows  loan 
originators  and  settlement  service 
providers  to  capture  much  of  the 
consumer  surplus  in  this  market  by 
charging  different  prices  to  similar 
consumers  for  similar  products,  a 
process  economists  call  price 


discrimination.  The  RESPA  disclosure 
statute  is  meant  to  address  this 
information  asymmetry,  but  the 
evidence  shows  that  the  current  RESPA 
regulations  have  not  provided 
consumers  necessary  information  in  a 
way  they  can  use  effectively. 

The  final  rule  will  create  a  more  level¬ 
playing  field  through  a  more  transparent 
and  standard  disclosure  of  loan  details 
and  settlement  costs;  tolerances  on 
settlement  charges  leading  to  prices  that 
consumers  can  rely  on;  and  adding  a 
comparison  page  to  the  HUD-1  that 
allows  the  consumer  to  compare  the 
amounts  listed  for  particular  settlement 
costs  on  the  GEE  with  the  total  costs 
listed  for  those  charges  on  the  HUD-1, 
and  to  double  check  the  loan  details  at 
settlement.  These  changes  will 
encourage  comparison  shopping  by 
informed  consumers,  which  will  place  a 
competitive  pressure  on  market  prices, 
and  enable  consumers  to  benefit. 

It  is  estimated  that  borrowers  will 
save  $8.35  billion  annually  in 
origination  and  settlement  charges.  This 
transfer  to  borrowers  from  price- 
discriminating  producers  constitutes 
12.5  percent  of  total  charges,  and 
represents  consumer  savings  of  $668  per 
loan  with  a  range  between  $500  and 
$700  per  loan. 

Tbe  total  one-time  adjustment  costs  to 
the  lending  and  settlement  industry  of 
the  proposed  GFE  and  HUD-1  are 
estimated  to  be  $570  million,  or  $46  per 
loan.  Total  recurring  costs  are  estimated 
to  be  $918  million  annually,  or  $74  per 
loan.  Even  if  all  of  the  adjustment  and 
recurring  costs  of  the  rule  were  passed 
along  to  consumers,  individual 
consumers  would  still  enjoy  substantial 
benefits.  If  all  of  the  adjustment  and 
recurrent  costs  are  passed  on  to 
borrowers  in  the  first  year  and  no 
industry  efficiency  gains  are  passed  to 
consumers,  the  net  consumer  savings  for 
the  average  consumer  in  the  first  year 
would  be  $548  and  $594  per  loan  every 
year  afterw^ards. 

In  addition  to  the  private  benefits, 
there  are  far  reaching  social  benefits. 

The  lower  profitability  of  seeking  out 
less-informed  borrowers  for  less- 
competitive  loans  should  lead  to  a 
reduction  in  this  non-productive 
activity.  If  the  decline  in  this  activity 
represented  one  percent  of  current  loan 
originator  effort,  this  would  result  in 
$420  million  in  social  surplus.  Another 
social  benefit  of  the  rule  is  its 
contribution  to  sustainable 
homeownership.  Consumers  who  better 
understand  the  details  of  their  loans, 
and  save  money  on  their  and  settlement 
costs,  are  more  likely  to  avoid  risky 
loans,  default,  and  foreclosure.  There 
are  substantial  negative  economic 


externalities  of  a  foreclosure  to 
neighboring  properties  and  local 
governments,  as  well  as  private  costs  to 
the  borrower  and  lender.  The  size  of  this 
social  benefit  would  be  in  addition  to 
the  other  benefits  enumerated  in  the 
Regulatory  Impact  Analysis. 

The  costs  and  benefits  are  discussed 
in  more  detail  in  the  Regulatory  Impact 
Analysis  that  accompanies  this  rule. 

Any  changes  made  to  the  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  in  the 
Regulations  Division,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 

SW.,  Room  10276,  Washington,  DC 
20410-0500.  The  Economic  Analysis 
prepared  for  this  rule  is  also  available 
for  public  inspection  in  the  Regulations 
Division.  Due  to  security  measures  at 
the  HUD  Headquarters  building,  an 
advance  appointment  to  review  these 
items  must  be  scheduled  by  calling  the 
Regulations  Division  at  202-402-3055 
(this  is  not  a  toll-free  number). 
Individuals  with  speech  or  hearing 
impairments  may  access  this  number 
through  TTY  by  calling  the  Federal 
Information  Relay  Service  at  800-877- 
8339. 

Federalism  Impact 

This  rule  does  not  have  federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments  or  preempt 
State  law  within  the  meaning  of 
Executive  Order  13132  (entitled 
“Federalism”). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule  and  determined  that  the  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  In  accordance  with 
section  603  of  the  Regulatory  Flexibility 
Act,  a  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  prepared.  The 
FRFA  is  presented  in  an  Appendix  to 
this  final  rule  and  is  included  as 
Chapter  6  in  the  Regulatory  Impact 
Analysis  prepared  under  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  rule  does  not,  within  the  meaning 
of  the  UMRA,  impose  any  federal 
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mandates  on  any  state,  local,  or  tribal 
governments  nor  on  the  private  sector. 

Congressional  Review  of  Final  Rules 

This  rule  constitutes  a  “major  rule”  as 
defined  in  the  Congressional  Review 
Act  (5  U.S.C.  Chapter  8).  This  rule  has 
a  60-day  delayed  effective  date  and  will 
be  submitted  to  the  Congress  in 
accordance  with  the  requirements  of  the 
Congressional  Review  Act. 

List  of  Subjects 
24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians-lands,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy 

24  CFR  Part  3500 

Consumer  protection.  Condominiums, 
Housing,  Mortgagees,  Mortgage 
servicing.  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  out  in  the 
preamble,  parts  203  and  3500  of  title  24 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

■  1.  The  authority  citation  shall 
continue  to  read  as  follows: 

Authority:  12  U.S.C.  1709,  1710.  1715b, 
1715Z-16,  and  1715u:  42  U.S.C.  3535(d). 

■  2.  In  §  203.27,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  203.27  Charges,  fees  or  discounts. 

(a)  *  *  * 

(2)  A  charge  to  compensate  the 
mortgagee  for  expenses  incurred  in 
originating  and  closing  the  loan, 
provided  that  the  Commissioner  may 
establish  limitations  on  the  amount  of 
any  such  charge. 

PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

■  3.  The  authority  citation  shall 
continue  to  read  as  follows: 

Authority:  12  U.S.C.  1709, 1710, 1715b, 
1715Z-16,  and  1715u;  42  U.S.C.  3535(d). 

■  4.  Section  3500.1  is  revised  to  read  as 
follows: 

§3500.1  Designation  and  appiicabiiity. 

(a)  Designation.  This  part  may  be 
referred  to  as  Regulation  X. 

(b)  Applicability.  The  following 
sections,  as  revised  by  the  final  rule 
published  on  November  1 7,  2008,  are 
applicable  as  follows: 

(1)  The  definition  of  Required  use  in 
§3500.2,  §§  3500.8(b),  3500.17,  3500.21, 


3500.22,  and  3500.23,  and  Appendices 
E  and  MS-1  are  applicable  commencing 
January  16,  2009. 

(2)  Section  203.27,  the  definitions 
other  than  Required  use  in  §  3500.2, 

§  3500.7,  §§  3500.8(a)  and(c),  §  3500.9, 
and  Appendices  A  and  C,  are  applicable 
commencing  January  1,  2010. 

■  5.  In  §  3500.2,  paragraph  (b)  is 
amended  by  revising  the  definitions  of 
Application,  Gojod  faith  estimate. 
Mortgage  broker,  and  Required  use,  and 
by  adding,  in  alphabetical  order,  the 
following  new  definitions  of  Balloon 
payment.  Changed  circumstances.  Loan 
originator.  Origination  service. 
Prepayment  penalty,  Third  party.  Title 
service,  and  Tolerance,  to  read  as 
follows: 

§3500.2  Definitions. 
***** 

(b)  *  *  * 

Application  means  the  submission  of 
a  borrower’s  financial  information  in 
anticipation  of  a  credit  decision  relating 
to  a  federally  related  mortgage  loan, 
which  shall  include  the  borrower’s 
name,  the  borrower’s  monthly  income, 
the  borrower’s  social  secnrity  number  to 
obtain  a  credit  report,  the  property 
address,  an  estimate  of  the  value  of  the 
property,  the  mortgage  loan  amount 
sought,  and  any  other  information 
deemed  necessary  by  the  loan 
originator.  An  application  may  either  be 
in  writing  or  electronically  submitted, 
including  a  written  record  of  an  oral 
application. 

Balloon  payment  has  the  same 
meaning  as  “balloon  payment”  under 
Regulation  Z  (12  CFR  part  226). 

Changed  circumstances  means;  (l)(i) 
Acts  of  God,  war,  disaster,  or  other 
emergency: 

(ii)  Information  particular  to  the 
borrower  or  transaction  that  was  relied 
on  in  providing  the  GFE  and  that 
changes  or  is  found  to  be  inaccurate 
after  the  GFE  has  been  provided.  Tbis 
may  include  information  about  the 
credit  quality  of  the  borrower,  tbe 
amount  of  the  loan,  the  estimated  value 
of  the  property,  or  any  other  information 
that  was  used  in  providing  the  GFE; 

(iii)  New  information  particular  to  the 
borrower  or  transaction  that  was  not 
relied  on  in  providing  the  GFE;  or 

(iv)  Other  circumstances  that  are 
particular  to  the  borrower  or 
transaction,  including  boundary 
disputes,  tbe  need  for  flood  insurance, 
or  environmental  problems. 

(2)  Changed  circumstances  do  not 
include: 

(i)  The  borrower’s  name,  the 
borrower’s  monthly  income,  the 
property  address,  an  estimate  of  the 
value  of  the  property,  the  mortgage  loan 


amount  sought,  and  any  information 
contained  in  any  credit  report  obtained 
by  the  loan  originator  prior  to  providing 
the  GFE,  unless  the  information  changes 
or  is  found  to  be  inaccurate  after  the 
GFE  has  been  provided;  or 

(ii)  Market  price  fluctuations  by 
themselves. 

***** 

Good  faith  estimate  or  GFE  means  an 
estimate  of  settlement  charges  a 
borrower  is  likely  to  incur,  as  a  dollar 
amount,  and  related  loan  information, 
based  upon  common  practice  and 
experience  in  the  locality  of  the 
mortgaged  property,  as  provided  on  the 
form  prescribed  in  §  3500.7  and 
prepared  in  accordance  with  the 
Instructions  in  Appendix  C  to  this  part. 
***** 

Loan  originator  means  a  lender  or 
mortgage  broker. 

***** 

Mortgage  broker  means  a  person  (not 
an  employee  of  a  lender)  or  entity  that 
renders  origination  services  and  serves 
as  an  intermediary'  between  a  borrower 
and  a  lender  in  a  transaction  involving 
a  federally  related  mortgage  loan, 
including  such  a  person  or  entity  that 
closes  the  loan  in  its  own  name  in  a 
table  funded  transaction.  A  loan 
correspondent  approved  under  24  CFR 
202.8  for  Federal  Housing 
Administration  programs  is  a  mortgage 
broker  for  purposes  of  this  part. 
***** 

Origination,  service  means  any  service 
involved  in  the  creation  of  a  mortgage 
loan,  including  but  not  limited  to  the 
taking  of  the  loan  application,  loan 
processing,  and  the  underwriting  and 
funding  of  the  loan,  and  the  processing 
and  administrative  services  required  to 
perform  these  functions. 
****** 

Prepayment  penalty  has  the  same 
meaning  as  “prepayment  penalty” 
under  Regulation  Z  (12  CFR  part  226). 
***** 

Required  use  means  a  situation  in 
which  a  person’s  access  to  some  distinct 
service,  property,  discount,  rebate,  or 
other  economic  incentive,  or  the 
person’s  ability  to  avoid  an  economic 
disincentive  or  penalty,  is  contingent 
upon  the  person  using  or  failing  to  use 
a  referred  provider  of  settlement 
services.  In  order  to  qualify  for  the 
affiliated  business  exemption  under 
§  3500.15,  a  settlement  service  provider 
may  offer  a  combination  of  bona  fide 
settlement  services  at  a  total  price  (net 
of  the  value  of  the  associated  discount, 
rebate,  or  other  economic  incentive) 
lower  than  the  sum  of  the  market  prices 
of  the  individual  settlement  services 


68240  Federal  Register / Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


and  will  not  be  found  to  have  required 
the  use  of  the  settlement  service 
providers  as  long  as:  (1)  The  use  of  any 
such  combination  is  optional  to  the 
purchaser;  and  (2)  the  lower  price  for 
the  combination  is  not  made  up  by 
higher  costs  elsew’here  in  the  settlement 
process. 

***** 

Third  party  means  a  settlement 
service  provider  other  than  a  loan 
originator. 

***** 

Title  service  means  any  service 
involved  in  the  provision  of  title 
insurance  (lender’s  or  owner’s  policy), 
including  but  not  limited  to:  title 
examination  and  evaluation; 
preparation  and  issuance  of  title 
commitment;  clearance  of  underwriting 
objections;  preparation  and  issuance  of 
a  title  insurance  policy  or  policies;  and 
the  processing  and  administrative 
services  required  to  perform  these 
functions.  The  term  also  includes  the 
service  of  conducting  a  settlement. 
***** 

Tolerance  means  the  maximum 
amount  by  which  the  charge  for  a 
category  or  categories  of  settlement  costs 
may  exceed  the  amount  of  the  estimate 
for  such  category  or  categories  on  a  GFE. 
■  6.  In  §  3500.7,  paragraphs  (a)  through 
(e)  are  revised;  paragraph  (f)  is 
redesignated  as  paragraph  (h);  and  new 
paragraphs  (f),  (g),  and  (i)  are  added,  as 
follows: 

§  3500.7  Good  faith  estimate  or  GFE. 

(a)  Lender  to  provide.  (1)  Except  as 
otherwise  provided  in  paragraphs  (a), 

(b),  or  (h)  of  this  section,  not  later  than  • 
3  business  days  after  a  lender  receives 
an  application,  or  information  sufficient 
to  complete  an  application,  the  lender 
must  provide  the  applicant  with  a  GFE. 
In  the  case  of  dealer  loans,  the  lender 
must  either  provide  the  GFE  or  ensure 
that  the  dealer  provides  the  GFE. 

(2)  The  lender  must  provide  the  GFE 
to  the  loan  applicant  by  hand  delivery, 
by  placing  it  in  the  mail,  or,  if  the 
applicant  agrees,  by  fax,  e-mail,  or  other 
electronic  means. 

(3)  The  lender  is  not  required  to 
provide  the  applicant  with  a  GFE  if, 
before  the  end  of  the  3-business-day 
period: 

(i)  The  lender  denies  the  application; 
or 

(ii)  The  applicant  withdraws  the 
application. 

(4)  The  lender  is  not  permitted  to 
charge,  as  a  condition  for  providing  a 
GFE,  any  fee  for  an  appraisal, 
inspection,  or  other  similar  settlement 
service.  The  lender  may,  at  its  option, 
charge  a  fee  limited  to  the  cost  of  a 


credit  report.  The  lender  may  not  charge 
additional  fees  until  after  the  applicant 
has  received  the  GFE.  If  the  GFE  is 
mailed  to  the  applicant,  the  applicant  is 
considered  to  have  received  the  GFE  3 
calendar  days  after  it  is  mailed,  not 
including  Sundays  and  the  legal  public 
holidays  specified  in  5  U.S.G.  6103(a). 

(5)  The  lender  may  at  any  time  collect 
from  the  loan  applicant  any  information 
that  it  requires  in  addition  to  the 
required  application  information. 
However,  the  lender  is  not  permitted  to 
require,  as  a  condition  for  providing  a 
GFE,  that  an  applicant  submit 
supplemental  documentation  to  verify 
the  information  provided  on  the 
application. 

(b)  Mortgage  broker  to  provide.  (1) 
Except  as  otherwise  provided  in 
paragraphs  (a),  (b),  or  (h)  of  this  section, 
either  the  lender  or  the  mortgage  broker 
must  provide  a  GFE  not  later  than  3 
business  days  after  a  mortgage  broker 
receives  either  an  application  or 
information  sufficient  to  complete  an 
application.  The  lender  is  responsible 
for  ascertaining  whether  the  GFE  has 
been  provided.  If  the  mortgage  broker 
has  provided  a  GFE,  the  lender  is  not 
required  to  provide  an  additional  GFE. 

(2)  The  mortgage  broker  must  provide 
the  GFE  by  hand  delivery,  by  placing  it 
in  the  mail,  or,  if  the  applicant  agrees, 
by  fax,  email,  or  other  electronic  means. 

(3)  The  mortgage  broker  is  not 
required  to  provide  the  applicant  with 
a  GFE  if,  before  the  end  of  the  3- 
business-day  period: 

(i)  The  mortgage  broker  or  lender 
denies  the  application;  or 

(ii)  The  applicant  withdraws  the 
application. 

(4)  The  mortgage  broker  is  not 
permitted  to  charge,  as  a  condition  for 
providing  a  GFE,  any  fee  for  an  ' 
appraisal,  inspection,  or  other  similar 
settlement  service.  The  mortgage  broker 
may,  at  its  option,  charge  a  fee  limited 
to  the  cost  of  a  credit  report.  The 
mortgage  broker  may  not  chairge 
additional  fees  until  after  the  applicant 
has  received  the  GFE.  If  the  GFE  is 
mailed  to  the  applicant,  the  applicant  is 
considered  to  have  received  the  GFE  3 
calendar  days  after  it  is  mailed,  not 
including  Sundays  and  the  legal  public 
holidays  specified  in  5  U.S.G.  6103(a). 

(5)  The  mortgage  broker  may  at  any 
time  collect  from  the  loan  applicant  any 
information  that  it  requires  in  addition 
to  the  required  application  information. 
However,  the  mortgage  broker  is  not 
permitted  to  require,  as  a  condition  for 
providing  a  GFE,  that  an  applicant 
submit  supplemental  documentation  to 
verify  the  information  provided  on  the 
application. 


(c)  Availability  of  GFE  terms.  Except 
as  provided  in  this  paragraph,  the 
estimate  of  the  charges  and  terms  for  all 
settlement  services  must  be  available  for 
at  least  10  business  days  from  when  the 
GFE  is  provided,  but  it  may  remain 
available  longer,  if  the  loan  originator 
extends  the  period  of  availability.  The 
estimate  for  the  following  charges  are 
excepted  from  this  requirement:  the 
interest  rate,  charges  and  terms 
dependent  upon  the  interest  rate,  which 
includes  the  charge  or  credit  for  the 
interest  rate  chosen,  the  adjusted 
origination  charges,  and  per  diem 
interest. 

(d)  Content  and  form  of  GFE.  The  GFE 
form  is  set  out  in  Appendix  G  to  this 
part.  The  loan  originator  must  prepare 
the  GFE  in  accordance  with  the 
requirements  of  this  section  and  the 
Instructions  in  Appendix  G  to  this  part. 
The  instructions  in  Appendix  C  to  this 
part  allow  for  flexibility  in  the 
preparation  and  distribution  of  the  GFE 
in  hard  copy  and  electronic  format. 

(e)  Tolerances  for  amounts  included 
on  GFE.  (1)  Except  as  provided  in 
paragraph  (f)  of  this  section,  the  actual 
charges  at  settlement  may  not  exceed 
the  amounts  included  on  the  GFE  for: 

(1)  The  origination  charge; 

(ii)  While  the  borrower’s  interest  rate 
is  locked,  the  credit  or  charge  for  the 
interest  rate  chosen; 

'(iii)  While  the  borrower’s  interest  rate 
is  locked,  the  adjusted  origination 
charge;  and 

(iv)  Transfer  taxes. 

(2)  Except  as  provided  in  paragraph  (f) 
below,  the  sum  of  the  charges  at 
settlement  for  the  following  services 
may  not  be  greater  than  10  percent 
above  the  sum  of  the  amounts  included 
on  the  GFE: 

(i)  Lender-required  settlement 
services,  where  the  lender  selects  the 
third  party  settlement  service  provider; 

(ii)  Lender-required  services,  title 
services  and  required  title  insurance, 
and  owner’s  title  insurance,  when  the 
borrower  uses  a  settlement  service 
provider  identified  by  the  loan 
originator;  and 

(iii)  Government  recording  charges. 

(3)  The  amounts  charged  for  all  other 
settlement  services  included  on  the  GFE 
may  change  at  settlement. 

(f)  Binding  GFE.  The  loan  originator  is 
bound,  within  the  tolerances  provided 
in  paragraph  (e)  of  this  section,  to  the 
settlement  charges  and  terms  listed  on 
the  GFE  provided  to  the  borrower, 
unless  a  new  GTE  is  provided  prior  to 
settlement  consistent  with  this 
paragraph  (f).  If  a  loan  originator 
provides  a  revised  GFE  consistent  with 
this  paragraph,  the  loan  originator  must 
document  the  reason  that  a  new  GFE 
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was  provided.  Loan  originators  must 
retain  documentation  of  any  reasons  for 
providing  a  new  GFE  for  no  less  than  3 
years  after  settlement. 

(1)  Changed  circumstances  affecting 
settlement  costs.  If  changed 
circumstances  result  in  increased  costs 
for  any  settlement  services  such  that  the 
charges  at  settlement  would  exceed  the 
tolerances  for  those  charges,  the  loan 
originator  may  provide  a  revised  GFE  to 
the  borrower.  If  a  revised  GFE  is  to  be 
provided,  the  loan  originator  must  do  so 
within  3  business  days  of  receiving 
information  sufficient  to  establish 
changed  circumstances.  The  revised 
GFE  may  increase  charges  for  services 
listed  on  the  GFE  only  to  the  extent  that 
the  changed  circumstances  actually 
resulted  in  higher  charges. 

(2)  Changed  circumstances  affecting 
loan.  If  changed  circumstances  result  in 
a  change  in  the  borrower’s  eligibility  for 
the  specific  loan  terms  identified  in  the 
GFE,  the  loan  originator  may  provide  a 
revised  GFE  to  the  borrower.  If  a  revised 
GFE  is  to  be  provided,  the  loan 
originator  must  do  so  within  3  business 
days  of  receiving  information  sufficient 
to  establish  changed  circumstances. 

(3)  Borrower-requested  changes.  If  a 
borrower  requests  changes  to  the 
mortgage  loan  identified  in  the  GFE  that 
change  the  settlement  charges  or  the 
terms  of  the  loan,  the  loan  originator 
may  provide  a  revised  GFE  to  the 
borrower.  If  a  revised  GFE  is  to  be 
provided,  the  loan  originator  must  do  so 
within  3  business  days  of  the  borrower’s 
request. 

(4)  Expiration  of  original  GFE.  If  a 
borrower  does  not  express  an  intent  to 
continue  with  an  application  within  10 
business  days  after  the  GFE  is  provided, 
or  such  longer  time  specified  by  the 
loan  originator  pursuant  to  paragraph  (c) 
above,  the  loan  originator  is  no  longer 
bound  by  the  GFE. 

(5)  Interest  rate  dependent  charges 
and  terms.  If  the  interest  rate  has  not 
been  locked  by  the  borrower,  or  a  locked 
interest  rate  has  expired,  the  charge  or 
credit  for  the  interest  rate  chosen,  the 
adjusted  origination  charges,  per  diem 
interest,  and  loan  terms  related  to  the 
interest  rate  may  change.  If  the  borrower 
later  locks  the  interest  rate,  a  new  GFE 
must  be  provided  showing  the  revised 
interest  rate-dependent  charges  and 
terms.  All  other  charges  and  terms  must 
remain  the  same  as  on  the  original  GFE, 
except  as  otherwise  provided  in 
paragraph  (f)  of  this  section. 

(6)  New  home  purchases.  In 
transactions  involving  new  home 
purchases,  where  settlement  is 
anticipated  to  occur  more  than  60 
calendar  days  from  the  time  a  GFE  is 
provided,  the  loan  originator  may 


provide  the  GFE  to  the  borrower  with  a 
clear  and  conspicuous  disclosure  stating 
that  at  any  time  up  until  60  calendar 
days  prior  to  closing,  the  loan  originator 
may  issue  a  revised  GFE.  If  no  such 
separate  disclosure  is  provided,  the  loan 
originator  cannot  issue  a  revised  GFE, 
except  as  otherwise  provided  in 
paragraph  (f)  of  this  section. 

(g)  GFE  is  not  a  loan  commitment. 
Nothing  in  this  section  shall  be 
interpreted  to  require  a  loan  originator 
to  make  a  loan  to  a  particular  borrower. 
The  loan  originator  is  hot  required  to 
provide  a  GFE  if  the  loan  originator  does 
not  have  available  a  loan,  for  which  the 
borrower  is  eligible. 
***** 

(i)  Violations  of  section  5  of  RESPA 
(12  U.S.C.  2604).  A  loan  originator  that 
violates  the  requirements  of  this  section 
shall  be  deemed  to  have  violated  section 
5  of  RESPA.  If  any  charges  at  settlement 
exceed  the  charges  listed  on  the  GFE  by 
,  more  than  the  permitted  tolerances,  the 
loan  originator  may  cure  the  tolerance 
violation  by  reimbursing  to  the  borrower 
the  amount  by  which  the  tolerance  was 
exceeded,  at  settlement  or  within  30 
calendar  days  after  settlement.  A 
borrower  will  be  deemed  to  have 
received  timely  reimbursement  if  the 
loan  originator  delivers  or  places  the 
payment  in  the  mail  within  30  calendar 
days  after  settlement. 

■  7.  Section  3500.8  is  revised  to  read  as 
follows: 

§3500.8  Use  of  HUD-1  or  HUD-1  A 
settlement  statements. 

(a)  Use  by  settlement  agent.  The 
settlement  agent  shall  use  the  HUD-1 
settlement  statement  in  every  settlement 
involving  a  federally  related  mortgage 
loan  in  which  there  is  a  borrower  and 

a  seller.  For  transactions  in  which  there 
is  a  borrower  and  no  seller,  such  as 
refinancing  loans  or  subordinate  lien 
loans,  the  HUD-1  may  be  utilized  by 
using  the  borrower’s  side  of  the  HUD- 
1  statement.  Alternatively,  the  form 
HUD-lA  may  be  used  for  these 
transactions.  The  HUD— 1  or  HUD— lA 
may  be  modified  as  permitted  under 
this  part.  Either  the  HUD-1  or  the  HUD- 
lA,  as  appropriate,  shall  be  used  for 
every  RESPA-covered  transaction, 
unless  its  use  is  specifically  exempted. 
The  use  of  the  HUD-1  or  HUD-lA  is 
exempted  for  open-end  lines  of  credit 
(home-equity  plans)  covered  by  the 
Truth  in  Lending  Act  and  Regulation  Z. 

(b)  Charges  to  be  stated.  The 
settlement  agent  shall  complete  the 
HUD-1  or  HUD-lA,  in  accordance  with 
the  instructions  set  forth  in  Appendix  A 
to  this  part.  The  loan  originator  must 
transmit  to  the  settlement  agent  all 


information  necessary  to  complete  the 
HUD-1  or  HUD-lA. 

(1)  In  general.  The  settlement  agent 
shall  state  the  actual  charges  paid  by  the 
borrower  and  seller  on  the  HUD-1,  or  by 
the  borrower  on  the  HUD-lA.  The 
settlement  agent  must  separately  itemize 
each  third  party  charge  paid  by  the 
borrower  and  seller.  All  origination 
services  performed  by  or  on  behalf  of 
the  loan  originator  must  be  included  in 
the  loan  originator’s  own  charge. 
Administrative  and  processing  services 
related  to  title  services  must  be  included 
in  the  title  underwriter’s  or  title  agent’s 
own  charge.  The  amount  stated  on  the 
HUD— 1  or  HUD— lA  for  any  itemized 
service  cannot  exceed  the  amount 
actually  received  by  the  settlement 
service  provider  for  that  itemized 
service,  unless  the  charge  is  an  average 
charge  in  accordance-with  paragraph 
(b)(2)  of  this  section. 

(2)  Use  of  average  charge,  (i)  The 
average  charge  for  a  settlement  service 
shall  be  no  more  than  the  average 
amount  paid  for  a  settlement  service  by 
one  settlement  service  provider  to 
another  settlement  service  provider  on 
behalf  of  borrowers  and  sellers  for  a 
particular  class  of  transactions  involving 
federally  related  mortgage  loans.  The 
total  amounts  paid  by  borrowers  and 
sellers  for  a  settlement  service  based  on 
the  use  of  an  average  charge  may  not 
exceed  the  total  amounts  paid  to  the 
providers  of  that  service  for  the 
particular  class  of  transactions. 

(ii)  The  settlement  service  provider 
shall  define  the  particular  class  of 
transactions  for  purposes  of  calculating 
the  average  charge  as  all  transactions 
involving  federally  related  mortgage 
loans  for: 

(A)  A  period  of  time  as  determined  by 
the  settlement  service  provider,  but  not 
less  than  30  calendar  days  and  not  more 
than  6  months; 

(B)  A  geographic  area  as  determined 
by  the  settlement  service  provider;  and 

(C)  A  type  of  loan  as  determined  by 
the  settlement  service  provider. 

(iii)  A  settlement  service  provider 
may  use  an  average  charge  in  the  same 
class  of  transactions  for  which  the 
charge  was  calculated.  If  the  settlement 
service  provider  uses  the  average  charge 
for  any  transaction  in  the  class,  the 
settlement  service  provider  must  use  the 
same  average  charge  in  every 
transaction  within  that  class  for  which 

a  GFE  was  provided. 

(iv)  The  use  of  an  average  charge  is 
not  permitted  for  any  settlement  service 
if  the  charge  for  the  service  is  based  on 
the  loan  amount  or  property  value.  For 
example,  an  average  charge  may  not  be 
used  for  transfer  taxes,  interest  charges, 
reserves  or  escrow,  or  any  type  of 
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insurance,  including  mortgage 
insurance,  title  insurance,  or  hazard 
insurance. 

(v)  The  settlement  service  provider 
must  retain  all  documentation  used  to 
calculate  the  average  charge  for  a 
particular  class  of  transactions  for  at 
least  3  years  after  any  settlement  for 
which  that  average  charge  was  used. 

(c)  Violations  of  section  4  of  RESPA 
(12  U.S.C.  2604).  A  violation  of  any  of 
the  requirements  of  this  section  will  be 
deemed  to  be  a  violation  of  section  4  of 
RESPA.  An  inadvertent  or  technical 
error  in  completing  the  HUD-1  or  HUD- 
lA  shall  not  be  deemed  a  violation  of 
section  4  of  RESPA  if  a  revised  HUD- 
1  or  HUD-IA  is  provided  in  accordance 
with  the  requirements  of  this  section 
within  30  calendar  days  after 
settlement. 

■  8.  In  §  3500.9,  paragraph  (aKl)  is 
revised  as  follows: 

§  3500.9  Reproduction  of  settlement 
statements. 

(а)  *  *  * 

(1)  The  person  reproducing  the  HUD- 
1  may  insert  its  business  name  and  logo 
in  section  A  and  may  rearrange,  but  not 
delete,  the  other  information  that 
appears  in  section  A. 
***** 

■  9.  Section  3500.17  is  amended: 

■  a.  In  paragraph  (b)  by  removing  the 
definitions  of  Acceptable  accounting 
method,  Conversion  date,  Phase-in 
period.  Post-rule  account,  and  Pre-rule 
account; 

■  b.  In  paragraph  (c)  by  revising  the 
heading  and  paragraphs  (c)(4),  (5),  (6), 
and  (8): 

■  c.  By  removing  paragraph  (d)(2); 

■  d.  By  redesignating  paragraphs  (d) 
introductory  text  and  (d)(1)  as 
paragraphs  (d)(1)  and  (d)(2): 

■  e.  By  adding  a  new  heading  to 
paragraph  (d)  and  by  revising  newly 
designated  (d)(1)  and  (d)(2)  introductory 
text;  and 

■  f.  By  removing  paragraph  (e)(3),  to 
read  as  follows: 

§  3500.1 7  Escrow  accounts. 
***** 

(c)  Limits  on  payments  to  escrow 
accounts.  *  *  * 

(4)  Aggregate  accounting  required.  All 
servicers  must  use  the  aggregate 
accounting  method  in  conducting 
escrow  account  analyses. 

(5)  Cushion.  The  cushion  must  be  no 
greater  than  one-sixth  (Ve)  of  the 
estimated  total  annual  disbursements 
from  the  escrow  account. 

(б)  Restrictions  on  pre-accrual.  A 
servicer  must  not  practice  pre-accrual. 
***** 


(8)  Provisions  in  mortgage  documents. 
The  serv'icer  must  examine  the  mortgage 
loan  documents  to  determine  the 
applicable  cushion  for  each  escrow 
account.  If  the  mortgage  loan  documents 
provide  for  lower  cushion  limits,  then 
the  terms  of  the  loan  documents  apply. 
Where  the  terms  of  any  mortgage  loan 
document  allow  greater  payments  to  an 
escrow  account  than  allowed  by  this 
section,  then  this  section  controls  the 
applicable  limits.  Where  the  mortgage 
loan  documents  do  not  specifically 
establish  an  escrow  account,  whether  a 
servicer  may  establish  an  escrow 
account  for  the  loan  is  a  matter  for 
determination  by  other  Federal  or  State 
law.  If  the  mortgage  loan  document  is 
silent  on  the  escrow  account  limits  and 
a  servicer  establishes  an  escrow  account 
under  other  Federal  or  State  law,  then 
the  limitations  of  this  section  apply 
unless  applicable  Federal  or  State  law 
provides  for  a  lower  amount.  If  the  loan 
documents  provide  for  escrow  accounts 
up  to  the  RESPA  limits,  then  the 
servicer  may  require  the  maximum 
amounts  consistent  with  this  section, 
unless  an  applicable  Federal  or  State 
law  sets  a  lesser  amount. 
***** 

(d)  Methods  of  escrow  account 
analysis.  (1)  The  following  sets  forth  the 
steps  servicers  must  use  to  determine 
whether  their  use  of  aggregate  analysis 
conforms  with  the  limitations  in 
§  3500.17(c)(1).  The  steps  set  forth  in 
this  section  result  in  maximum  limits. 
Servicers  may  use  accounting 
procedures  that  result  in  lower  target 
balances.  In  particular,  servicers  may 
use  a  cushion  less  than  the  permissible 
cushion  or  no  cushion  at  all.  This 
section  does  not  require  the  use  of  a 
cushion. 

(2)  Aggregate  analysis,  (i)  In 
conducting  the  escrow  account  analysis 
using  aggregate  analysis,  the  target 
balances  may  not  exceed  the  balances 
computed  according  to  the  following 
arithmetic  operations: 
***** 

■  10.  Section  3500.21  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§3500.21  Mortgage  Servicing  Transfers. 
***** 

(b)  Servicing  Disclosure  Statement; 
Requirements.  (1)  At  the  time  an 
application  for  a  mortgage  servicing 
loan  is  submitted,  or  within  3  business 
days  after  submission  of  the  application, 
the  lender,  mortgage  broker  who 
anticipates  using  table  funding,  or 
dealer  who  anticipates  a  first  lien  dealer 
loan  shall  provide  to  each  person  who 
applies  for  such  a  loan  a  Servicing 


Disclosure  Statement.  A  format  for  the 
Servicing  Disclosure  Statement  appears 
as  Appendix  MS-1  to  this  part.  The 
specific  language  of  the  Servicing 
Disclosure  Statement  is  not  required  to 
be  used.  The  information  set  forth  in 
“Instructions  to  Preparer”  on  the 
Servicing  Disclosure  Statement  need  not 
be  included  with  the  information  given 
to  applicants,  and  material  in  square 
brackets  is  optional  or  alternative 
language.  The  model  format  may  be 
annotated  with  additional  information 
that  clarifies  or  enhances  the  model 
language.  The  lender,  table  funding 
mortgage  broker,  or  dealer  should  use 
the  language  that  best  describes  the 
particular  circumstances. 

(2)  The  Servicing  Disclosure 
Statement  must  indicate  whether  the 
servicing  of  the  loan  may  be  assigned, 
sold,  or  transferred  to  any  other  person 
at  any  time  while  the  loan  is 
outstanding.  If  the  lender,  table  funding 
mortgage  broker,  or  dealer  in  a  first  lien 
dealer  loan  will  engage  in  the  servicing 
of  the  mortgage  loan  for  which  the 
applicant  has  applied,  the  disclosure 
may  consist  of  a  statement  that  the 
entity  will  service  such  loan  and  does 
not  intend  to  sell,  transfer,  or  assign  the 
servicing  of  the  loan.  If  the  lender,  table 
funding  mortgage  broker,  or  dealer  in  a 
first  lien  dealer  loan  will  not  engage  in 
the  servicing  of  the  mortgage  loan  for 
which  the  applicant  has  applied,  the 
disclosure  may  consist  of  a  statement 
that  such  entity  intends  to  assign,  sell, 
or  transfer  servicing  of  such  mortgage 
loan  before  the  first  payment  is  due.  In 
all  other  instances,  the  disclosure  must 
state  that  the  servicing  of  the  loan  may 
be  assigned,  sold  or  transferred  while 
the  loan  is  outstanding. 

(c)  Servicing  Disclosure  Statement; 
Delivery.  The  lender,  table  funding 
mortgage  broker,  or  dealer  that 
anticipates  a  first  lien  dealer  loan  shall 
deliver  the  Servicing  Disclosure 
Statement  within  3  business  days  from 
receipt  of  the  application  by  hand 
delivery,  by  placing  it  in  the  mail,  or,  if 
the  applicant  agrees,  by  fax,  e-mail,  or 
other  electronic  means.  In  the  event  the 
borrower  is  denied  credit  within  the  3 
business-day  period,  no  servicing 
disclosure  statement  is  required  to  be 
delivered.  If  co-applicants  indicate  the 
same  address  on  their  application,  one 
copy  delivered  to  that  address  is 
sufficient.  If  different  addresses  are 
shown  by  co-applicants  on  the 
application,  a  copy  must  be  delivered  to 
each  of  the  co-applicants. 
***** 

■  11.  A  new  §  3500.22  is  added  to  read 
as  follows: 
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§  3500.22  Severability. 

If  any  particular  provision  of  this  part 
or  the  application  of  any  particular 
provision  to  any  person  or  circumstance 
is  held  invalid,  the  remainder  of  this 
part  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  shall  not  be  affected  by 
such  holding. 

■  12.  A  new  §  3500.23  is  added  to  read 
as  follows: 

§3500.23  ESIGN  applicability. 

The  Electronic  Signatures  in  Global 
and  National  Commerce  Act  (“ESIGN”), 
15  U.S.C.  7001-7031,  shall  apply  to  this 
part. 

■  13.  Appendix  A  to  part  3500  is  revised 
in  its  entirety,  including  the  heading,  to 
read  as  follows: 

Appendix  A  to  Part  3500 — Instructions 
for  Completing  HUD-1  and  HUD-1  a 
Settlement  Statements;  Sample  HUD-1 
and  HUD-la  Statements 

The  following  are  instructions  for 
completing  the  HUD-1  settlement  statement, 
required  under  section  4  of  RESPA  and  24 
CFR  part  3500  (Regulation  X)  of  the 
Department  of  Housing  and  Urban 
Development  regulations.  This  form  is  to  be 
used  as  a  statement  of  actual  charges  and 
adjustments  paid  by  the  borrower  and  the 
seller,  to  be  given  to  the  parties  in  connection 
with  the  settlement.  The  instructions  for 
completion  of  the  HUD-1  are  primarily  for 
the  benefit  of  the  settlement  agents  who 
prepare  the  statements  and  need  not  be 
transmitted  to  the  parties  as  an  integral  part 
of  the  HUD-1.  There  is  no  objection  to  the 
use  of  the  HUD-1  in  transactions  in  which 
its  use  is  not  legally  required.  Refer  to  the 
definitions  section  of  HUD’s  regulations  (24 
CFR  3500.2)  for  specific  definitions  of  many 
of  the  terms  that  are  used  in  these 
instructions. 

General  Instructions 

Information  and  amounts  may  be  filled  in 
by  typewriter,  hand  printing,  computer 
printing,  or  any  other  methpd  producing 
clear  and  legible  results.  Refer  to  HUD’s 
regulations  (Regulation  X)  regarding  rules 
applicable  to  reproduction  of  the  HUD-1  for 
the  purpose  of  including  customary  recitals 
and  information  used  locally  in  settlements; 
for  example,  a  breakdown  of  payoff  figures, 
a  breakdown  of  the  Borrower’s  total  monthly 
mortgage  payments,  check  disbursements,  a 
statement  indicating  receipt  of  funds, 
applicable  special  stipulations  between 
Borrower  and  Seller,  and  the  date  funds  are 
transferred. 

The  settlement  agent  shall  complete  the 
HUD-1  to  itemize  all  charges  imposed  upon 
the  Borrower  and  the  Seller  by  the  loan 
originator  and  all  sales  commissions, 
whether  to  be  paid  at  settlement  or  outside 
of  settlement,  2md  any  other  charges  which 
either  the  Borrower  or  the  Seller  will  pay  at 
settlement.  Charges  for  loan  origination  and 
title  services  should  not  be  itemized  except 
as  provided  in  these  instructions.  For  each 


separately  identified  settlement  service  in 
connection  with  the  transaction,  the  name  of 
the  person  ultimately  receiving  the  payment 
must  be  shown  together  with  the  total 
amount  paid  to  such  person.  Items  paid  to 
and  retained  by  a  loan  originator  are 
disclosed  as  required  in  the  instructions  for 
lines  in  the  800-series  of  the  HUD-1  (and  for 
per  diem  interest,  in  the  900-series  of  the 
HUD-1). 

As'a  general  rule,  charges  that  are  paid  for 
by  the  seller  must  be  shown  in  the  seller’s 
column  on  page  2  of  the  HUD-1  (unless  paid 
outside  closing),  and  charges  that  are  paid  for 
by  the  borrower  must  be  shown  in  the 
borrower’s  column  (unless  paid  outside 
closing).  However,  in  order  to  promote 
comparability  between  the  charges  on  the 
GFE  and  the  charges  on  the  HUD-1,  if  a  seller 
pays  for  a  charge  that  was  included  on  the 
GFE,  the  charge  should  be  listed  in  the 
borrower’s  column  on  page  2  of  the  HUD-1. 
That  charge  should  also  be  offset  by  listing 
a  credit  in  that  amount  to  the  borrower  on 
lines  204-209  on  page  1  of  the  HUD-1 ,  and 
by  a  charge  to  the  seller  in  lines  506-509  on 
page  1  of  the  HUD-1.  If  a  loan  originator 
(other  than  for  no-cost  loans),  real  estate 
agent,  other  settlement  service  provider,  or 
other  person  pays  for  a  charge  that  was 
included  on  the  GFE,  the  charge  should  be 
listed  in  the  borrower’s  column  on  page  2  of 
the  HUD-1,  with  an  offsetting  credit  reported 
on  page  1  of  the  HUD-1 ,  identifying  the  party 
paying  the  charge. 

Charges  paid  outside  of  settlement  by  the 
borrower,  seller,  loan  originator,  real  estate 
agent,  or  any  other  person,  must  be  included 
on  the  HUD-1  but  marked  “P.O.C.”  for  “Paid 
Outside  of  Closing”  (settlement)  emd  must 
not  be  included  in  computing  totals. 
However,  indirect  payments  from  a  lender  to 
a  mortgage  broker  may  not  be  disclosed  as 
P.O.C. ,  and  must  be  included  as  a  credit  on 
Line  802.  P.O.C.  items  must  not  be  placed  in 
the  Borrower  or  Seller  columns,  but  rather  on 
the  appropriate  line  outside  the  columns. 

The  settlement  agent  must  indicate  whether 
P.O.C.  items  are  paid  for  by  the  Borrower, 
Seller,  or  some  other  party  by  marking  the 
items  paid  for  by  whoever  made  the  payment 
as  “P.O.C.”  with  the  party  making  the 
payment  identified  in  parentheses,  such  as 
“P.O.C.  (borrower)”  or  “P.O.C.  (seller)”. 

In  the  case  of  “no  cost”  loans  where  “no 
cost”  encompasses  third  party  fees  as  well  as 
the  upfront  payment  to  the  loan  originator, 
the  third  party  services  covered  by  the  “no 
cost”  provisions  must  be  itemized  and  listed 
in  the  borrower’s  column  on  the  HUD-l/lA 
with  the  charge  for  the  third  party  service. 
These  itemized  charges  must  be  offset  with 
a  negative  adjusted  origination  charge  on 
Line  803  and  recorded  in  the  columns. 

Blank  lines  are  provided  in  section  L  for 
any  additional  settlement  charges.  Blank 
lines  are  also  provided  for  additional 
insertions  in  sections  J  and  K.  The  names  of 
the  recipients  of  the  settlement  charges  in 
section  L  and  the  names  of  the  recipients  of 
adjustments  described  in  section  J  or  K 
should  be  included  on  the  blank  lines. 

Lines  and  columns  in  section  J  which 
relate  to  the  Borrower’s  transaction  may  be 
left  blank  on  the  copy  of  the  HUD-1  which 
will  be  furnished  to  the  Seller.  Lines  and 


columns  in  section  K  which  relate  to  the 
Seller’s  transaction  may  be  left  blank  on  the 
copy  of  the  HUD-1  which  will  be  furnished 
to  the  Borrower. 

Line  Item  Instructions 

Instructions  for  completing  the  individual 
items  on  the  HUD-1  follow. 

Section  A.  This  section  requires  no  entry 
of  information. 

Section  B.  Check  appropriate  loan  type  and 
complete  the  remaining  items  as  applicable. 

Section  C.  This  section  provides  a  notice 
regarding  settlement  costs  and  requires  no 
additional  entry  of  information. 

Sections  D  and  E.  Fill  in  the  names  and 
current  mailing  addresses  and  zip  codes  of 
the  Borrower  and  the  Seller.  Where  there  is 
more  than  one  Borrower  or  Seller,  the  name 
and  address  of  each  one  is  required.  Use  a 
supplementary  page  if  needed  to  list  multiple 
Borrowers  or  Sellers. 

Section  F.  Fill  in  the  name,  current  mailing 
address  and  zip  code  of  the  Lender. 

Section  G.  The  street  address  of  the 
property  being  sold  should  be  listed.  If  there 
is  no  street  address,  a  brief  legal  description 
or  other  location  of  the  property  should  be 
inserted.  In  all  cases  give  the  zip  code  of  the 
property. 

Section  H.  Fill  in  name,  address,  zip  code 
and  telephone  number  of  settlement  agent, 
and  address  and  zip  code  of  “place  of 
settlement.” 

Section  I.  Fill  in  date  of  settlement. 

Section  J.  Summary  of  Borrower’s 
Transaction.  Line  101  is  for  the  contract  sales 
price  of  the  property  being  sold,  excluding 
the  price  of  any  items  of  tangible  personal' 
property  if  Borrower  and  Seller  have  agreed 
to  a  separate  price  for  such  items. 

Line  102  is  for  the  sales  price  of  any  items 
of  tangible  personal  property  excluded  from 
Line  101.  Personal  property  could  include 
such  items  as  carpets,  drapes,  stoves, 
refi-igerators,  etc.  What  constitutes  personal 
property  varies  from  state  to  state. 
Manufactured  homes  are  not  considered 
personal  property  for  this  purpose. 

Line  103  is  used  to  record  the  total  charges 
to  Borrower  detailed  in  Section  L  and  totaled 
on  Line  1400. 

Lines  104  and  105  are  for  additional 
cimounts  owed  by  the  Borrower,  such  as 
charges  that  were  not  listed  on  the  GFE  or 
items  paid  by  the  Seller  prior  to  settlement 
but  reimbursed  by  the  Borrower  at 
settlement.  For  example,  the  balance  in  the 
Seller’s  reserve  account  held  in  connection 
with  an  existing  loan,  if  assigned  to  the 
Borrower  in  a  loan  assumption  case,  will  be 
entered  here.  These  lines  will  also  be  used 
when  a  tenant  in  the  property  being  sold  has 
not  yet  paid  the  rent,  which  the  Borrower 
will  collect,  for  a  period  of  time  prior  to  the 
settlement.  The  lines  will  also  be  used  to 
indicate  the  treatment  for  any  tenant  security 
deposit.  The  Seller  will  be  credited  on  Lines 
404-405. 

Lines  106  through  112  are  for  items  which 
the  Seller  had  paid  in  advance,  and  for  which 
the  Borrower  must  therefore  reimburse  the 
Seller.  Examples  of  items  for  which 
adjustments  will  be  made  may  include  taxes 
and  assessments  paid  in  advance  for  an 
entire  year  or  other  period,  when  settlement 
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occurs  prior  to  the  expiration  of  the  year  or 
other  period  for  which  they  were  paid. 
Additional  examples  include  flood  and 
hazard  insurance  premiums,  if  the  Borrower 
is  being  substituted  as  an  insured  under  the 
same  policy;  mortgage  insurance  in  loan 
assumption  cases:  planned  unit  development 
or  condominium  association  assessments 
paid  in  advance;  fuel  or  other  supplies  on 
hand,  purchased  by  the  Seller,  which  the 
Borrower  will  use  when  Borrower  takes 
possession  of  the  property;  and  ground  rent 
paid  in  advance. 

Line  120  is  for  the  total  of  Lines  101 
through  112. 

Line  201  is  for  any  amount  paid  against  the 
sales  price  prior  to  settlement. 

Line  202  is  for  the  amount  of  the  new  loan 
made  by  the  Lender  when  a  loan  to  finance 
construction  of  a  new  structure  constructed 
for  sale  is  used  as  or  converted  to  a  loan  to 
finance  purchase.  Line  202  should  also  be 
used  for  the  amount  of  the  first  user  loan, 
when  a  loan  to  purchase  a  manufactured 
home  for  resale  is  converted  to  a  loan  to 
finance  purchase  by  the  first  user.  For  other 
loans  covered  by  24  CFR  part  3500 
(Regulation  X)  which  finance  construction  of 
a  new  structure  or  purchase  of  a 
manufactured  home,  list  the  sales  price  of  the 
land  on  Line  104,  the  construction  cost  or 
purchase  price  of  manufactured  home  on 
Line  105  (Line  101  would  be  left  blank  in  this 
instance)  and  amount  of  the  loan  on  Line 
202.  The  remainder  of  the  form  should  be 
completed  taking  into  account  adjustments 
and  charges  related  to  the  temporary 
financing  and  permanent  financing  and 
which  are  known  at  the  date  of  settlement. 

Line  203  is  used  for  cases  in  which  the 
Borrower  is  assuming  or  taking  title  subject 
to  an  existing  loan  or  lien  on  the  property. 

Lines  204-209  are  used  for  other  items 
paid  by  or  on  behalf  of  the  Borrower.  Lines 
204-209  should  be  used  to  indicate  any 
financing  arrangements  or  other  new  loan  not 
listed  in  Line  202.  For  example,  if  the 
Borrower  is  using  a  second  mortgage  or  note 
to  finance  part  of  the  purchase  price,  whether 
from  the  same  lender,  another  lender  or  the 
Seller,  insert  the  principal  amount  of  the  loan 
with  a  brief  explanation  on  Lines  204-209. 
Lines  204-209  should  also  be  used  where  the 
Borrower  receives  a  credit  from  the  Seller  for 
closing  costs,  including  seller-paid  GFE 
charges.  They  may  also  be  used  in  cases  in 
which  a  Seller  (typically  a  builder)  is  making 
an  “allowance”  to  the  Borrower  for  items  that 
the  Borrower  is  to  purchase  separately. 

Lines  210  through  219  are  for  items  which 
have  not  yet  been  paid,  and  which  the 
Borrower  is  expected  to  pay,,but  which  are 
attributable  in  part  to  a  period  of  time  prior 
to  the  settlement.  In  jurisdictions  in  which 
taxes  are  paid  late  in  the  tax  year,  most  cases 
will  show  the  proration  of  taxes  in  these 
lines.  Other  examples  include  utilities  used 
but  not  paid  for  by  the  Seller,  rent  collected 
in  advance  by  the  Seller  from  a  tenant  for  a 
period  extending  beyond  the  settlement  date, 
and  interest  on  loan  assumptions. 

Line  220  is  for  the  total  of  Lines  201 
through  219. 

Lines  301  and  302  are  summary  lines  for 
the  Borrower.  Enter  total  in  Line  120  on  Line 
301.  Enter  total  in  Line  220  on  Line  302. 


Line  303  must  indicate  either  the  cash 
required  from  the  Borrower  at  settlement  (the 
usual  case  in  a  purchase  transaction),  or  cash 
payable  to  the  Borrower  at  settlement  (if,  for 
example,  the  Borrower’s  earnest  money 
exceeds  the  Borrower’s  cash  obligations  in 
the  transaction  or  there  is  a  cash-out 
refinance).  Subtract  Line  302  from  Line  301 
and  enter  the  amount  of  cash  due  to  or  from 
the  Borrower  at  settlement  on  Line  303.  The 
appropriate  box  should  be  checked.  If  the 
Borrower’s  earnest  money  is  applied  toward 
the  charge  for  a  settlement  service,  the 
amount  so  applied  should  not  be  included  on 
Line  303  but  instead  should  be  shown  on  the 
appropriate  line  for  the  settlement  service, 
marked  “P.O.C.  (Borrower)”,  and  must  not  be 
included  in  computing  totals. 

Section  K.  Summary  of  Seller’s 
Transaction.  Instructions  for  the  use  of  Lines 
101  and  102  and  104-112  above,  apply  also 
to  Lines  401-412.  Line  420  is  for  the  total  of 
Lines  401  through  412. 

Line  501  is  used  if  the  Seller’s  real  estate 
broker  or  other  party  who  is  not  the 
settlement  agent  has  received  and  holds  a 
deposit  against  the  sales  price  (earnest 
money)  which  exceeds  the  fee  or  commission 
owed  to  that  party.  If  that  party  will  render 
the  excess  deposit  directly  to  the  Seller, 
rather  than  through  the  settlement  agent,  the 
amount  of  excess  deposit  should  be  entered 
on  Line  501  and  the  amount  of  the  total 
deposit  (including  commissions)  should  be 
entered  on  Line  201. 

Line  502  is  used  to  record  the  total  charges 
to  the  Seller  detailed  in  section  L  and  totaled 
on  Line  1400. 

Line  503  is  used  if  the  Borrower  is 
assuming  or  taking  title  subject  to  existing 
liens  which  are  to  be  deducted  from  sales 
price. 

Lines  504  and  505  are  used  for  the  amounts 
(including  any  accrued  interest)  of  any  first 
and/or  second  loans  which  will  be  paid  as 
part  of  the  settlement. 

Line  506  is  used  for  deposits  paid  by  the 
Borrower  to  the  Seller  or  other  party  who  is 
not  the  settlement  agent.  Enter  the  amount  of 
the  deposit  in  Line  201  on  Line  506  unless 
Line  501  is  used  or  the  party  who  is  not  the 
settlement  agent  transfers  all  or  part  of  the 
deposit  to  the  settlement  agent,  in  which  case 
the  settlement  agent  will  note  in  parentheses 
on  Line  507  the  amount  of  the  deposit  that 
is  being  disbursed  as  proceeds  and  enter  in 
the  column  for  Line  506  the  amount  retained 
by  the  above-described  party  for  settlement 
services.  If  the  settlement  agent  holds  the 
deposit,  insert  a  note  in  Line  507  which 
indicates  that  the  deposit  is  being  disbursed 
as  proceeds. 

Lines  506  through  509  may  be  used  to  list 
additional  liens  which  must  be  paid  off 
through  the  settlement  to  clear  title  to  the 
property.  Other  Seller  obligations  should  be 
shown  on  Lines  506-509,  including  charges 
that  were  disclosed  on  the  GFE  but  that  are 
actually  being  paid  for  by  the  Seller.  These 
Lines  may  also  be  used  to  indicate  funds  to 
be  held  by  the  settlement  agent  for  the 
payment  of  either  repairs,  or  water,  fuel,  or 
other  utility  bills  that  cannot  be  prorated 
between  the  parties  at  settlement  because  the 
amounts  used  by  the  Seller  prior  to 
settlement  are  not  yet  known.  Subsequent 


disclosure  of  the  actual  amount  of  these  post¬ 
settlement  items  to  be  paid  from  settlement 
funds  is  optional.  Any  amounts  entered  on 
Lines  204-209  including  Seller  financing 
arrangements  should  also  be  entered  on  Lines 
506-509. 

Instructions  for  the  use  of  Lines  510 
through  519  are  the  same  as  those  for  Lines 
210  to  219  above. 

Line  520  is  for  the  total  of  Lines  501 
through  519. 

Lines  601  and  602  are  summary  lines  for 
the  Seller.  Enter  the  total  in  Line  420  on  Line 
610.  Enter  the  total  in  Line  520  on  Line  602. 

Line  603  must  indicate  either  the  cash 
required  to  be  paid  to  the  Seller  at  settlement 
(the  usual  case  in  a  purchase  transaction),  or 
the  cash  payable  by  the  Seller  at  settlement. 
Subtract  Line  602  from  Line  601  and  enter 
the  amount  of  cash  due  to  or  from  the  Seller 
at  settlement  on  Line  603.  The  appropriate 
box  should  be  checked. 

Section  L.  Settlement  Charges. 

Line  700  is  used  to  enter  the  sales 
commission  charged  by  the  sales  agent  or  real 
estate  broker. 

Lines  701-702  are  to  be  used  to  state  the 
split  of  the  commission  where  the  settlement 
agent  disburses  portions  of  the  commission 
to  two  or  more  sales  agents  or  real  estate 
brokers.  . 

Line  703  is  used  to  enter  the  amount  of 
sales  commission  disbursed  at  settlement.  If 
the  sales  agent  or  real  estate  broker  is 
retaining  a  part  of  the  deposit  against  the 
sales  price  (earnest  money)  to  apply  towards 
the  sales  agent’s  or  real  estate  broker’s 
commission,  include  in  Line  703  only  that 
part  of  the  commission  being  disbursed  at 
settlement  and  insert  a  note  on  Line  704 
indicating  the  amount  the  sales  agent  or  real 
estate  broker  is  retaining  as  a  “P.O.G.”  item. 

Line  704  may  be  used  for  additional 
charges  made  by  the  sales  agent  or  real  estate 
broker,  or  for  a  sales  commission  charged  to 
the  Borrower,  which  will  be  disbursed  by  the 
settlement  agent. 

Line  801  is  used  to  record  “Our  origination 
charge,”  which  includes  all  charges  received 
by  the  loan  originator,  except  any  charge  for 
the  specific  interest  rate  chosen  (points).  This 
number  must  not  be  listed  in  either  the 
buyer’s  or  seller’s  column.  The  amount 
shown  in  Line  801  must  include  any 
amounts  received  for  origination  services, 
including  administrative  and  processing 
services,  performed  by  or  on  behalf  of  the 
loan  originator. 

Line  802  is  used  to  record  “Your  credit  or 
charge  (points)  for  the  specific  interest  rate 
chosen,”  which  states  the  charge  or  credit 
adjustment  as  applied  to  “Our  origination 
charge,”  if  applicable.  This  number  must  not 
be  listed  in  either  column  or  shown  on  page 
one  of  the  HUD-1. 

For  a  mortgage  broker  originating  a  loan  in 
its  own  name,  the  amount  shown  on  Line  802 
will  be  the  difference  between  the  initial  loan 
amount  and  the  total  payment  to  the 
mortgage  broker  from  the  lender.  I’he  total 
payment  to  the  mortgage  broker  will  be  the 
sum  of  the  price  paid  for  the  loan  by  the 
lender  and  any  other  payments  to  the 
mortgage  broker  from  the  lender,  including 
any  payments  based  on  the  loan  amount  or 
loan  terms,  and  any  flat  rate  payments.  For 
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a  mortgage  broker  originating  a  loan  in 
another  entity’s  name,  the  amount  shown  on 
Line  802  will  be  the  sum  of  all  payments  to 
the  mortgage  broker  from  the  lender, 
including  any  payments  based  on  the  loan 
amount  or  loan  terms,  and  any  flat  rate 
payments. 

In  either  case,  when  the  amount  paid  to  the 
mortgage  broker  exceeds  the  initial  loan 
amount,  there  is  a  credit  to  the  borrower  and 
it  is  entered  as  a  negative  amount.  When  the 
initial  loan  amount  exceeds  the  amount  paid 
to  the  mortgage  broker,  there  is  a  charge  to  . 
the  borrower  and  it  is  entered  as  a  positive 
amount.  For  a  lender,  the  amount  shown  on 
Line  802  may  include  any  credit  or  charge 
(points)  to  the  Borrower. 

Line  803  is  used  to  record  “Your  adjusted 
origination  charges,”  which  states  the  net 
amount  of  the  loan  origination  charges,  the 
sum  of  the  amounts  shown  in  Lines  801  and 
802.  This  amount  must  be  listed  in  the 
columns  as  either  a  positive  number  (for 
example,  where  the  origination  charge  shown 
in  Line  801  exceeds  any  credit  for  the  interest 
rate  shown  in  Line  802  or  where  there  is  an 
origination  charge  in  Line  801  and  a  charge 
for  the  interest  rate  (points)  is  shown  on  Line 
802)  or  as  a  negative  number  (for  example, 
where  the  credit  for  the  interest  rate  shown 
in  Line  802  exceeds  the  origination  charges 
shown  in  Line  801). 

In  the  case  of  “no  cost”  loans,  where  “no 
cost”  refers  only  to  the  loan  originator’s  fees, 
the  amounts  shown  in  Lines  801  and  802 
should  offset,  so  that  the  charge  shown  on 
Line  803  is  zero.  Where  “no  cost”  includes 
third  party  settlement  services,  the  credit 
shown  in  Line  802  will  more  than  offset  the 
amount  shown  in  Line  801.  The  amount 
shown  in  Line  803  will  be  a  negative  number 
to  offset  the  settlement  charges  paid 
indirectly  through  the  loan  originator. 

Lines  804-808  may  be  used  to  record  each 
of  the  “Required  services  that  we  select.” 

Each  settlement  service  provider  must  be 
identified  by  name  and  the  amount  paid 
recorded  either  inside  the  columns  or  as  paid 
to  the  provider  outside  closing  (“P.O.C.”),  as 
described  in  the  General  Instructions. 

Line  804  is  used  to  record  the  appraisal  fee. 

Line  805  is  used  to  record  the  fee  for  all 
credit  reports. 

Line  806  is  used  to  record  the  fee  for  any 
tax  service. 

Line  807  is  used  to  record  any  flood 
certification  fee. 

Lines  808  and  additional  sequentially 
numbered  lines,  as  needed,  are  used  to 
record  other  third  party  services  required  by 
the  loan  originator.  These  Lines  may  also  be  - 
used  to  record  other  required  disclosures 
from  the  loan  originator.  Any  such 
disclosures  must  be  listed  outside  the 
columns. 

I  ines  901-904.  This  series  is  used  to 
record  the  items  which  the  Lender  requires 
to  be  paid  at  the  time  of  settlement,  but 
which  are  not  necessarily  paid  to  the  lender 
(e.g.,  FHA  mortgage  insurance  premium), 
other  than  reserves  collected  by  the  Lender 
and  recorded  in  the  1000-series. 

Line  901  is  used  if  interest  is  collected  at 
settlement  for  a  part  of  a  month  or  other 
period  between  settlement  and  the  date  from 
which  interest  will  be  collected  with  the  first 


regular  monthly  payment.  Enter  that  amount 
here  and  include  the  per  diem  charges.  If 
such  interest  is  not  collected  until  the  first 
regular  monthly  payment,  no  entry  should  be 
made  on  Line  901. 

Line  902  is  used  for  mortgage  insurance 
premiums  due  and  payable  at  settlement, 
including  any  monthly  amounts  due  at 
settlement  and  any  upfront  mortgage 
insurance  premium,  but  not  including  any  - 
reserves  collected  by  the  Lender  and 
recorded  in  the  1000-series.  If  a  lump  sum 
mortgage  insurance  premium  paid  at 
settlement  is  included  on  Line  902,  a  note 
should  indicate  that  the  premium  is  for  the 
life  of  the  loan. 

Line  903  is  used  for  homeowner’s 
insurance  premiums  that  the  Lender  requires 
to  be  paid  at  the  time  of  settlement,  except 
reser\'es  collected  by  the  Lender  and 
recorded  in  the  1000-series. 

Lines  904  and  additional  sequentially 
numbered  lines  are  used  to  list  additional 
items  required  by  the  Lender  (except  for 
reserves  collected  by  the  Lender  and 
recorded  in  the  1000-series),  including 
premiums  for  flood  or  other  insurance.  These 
lines  are  also  used  to  list  amounts  paid  at 
settlement  for  insurance  not  required  by  the 
Lender. 

Lines  1000-1007.  This  series  is  used  for 
amounts  collected  by  the  Lender  from  the 
Borrower  and  held  in  an  account  for  the 
future  payment  of  the  obligations  listed  as 
they  fall  due.  Include  the  time  period 
(number  of  months)  and  the  monthly 
assessment.  In  many  jurisdictions  this  is 
referred  to  as  an  “escrow”,  “impound”,  or 
“trust”  account.  In  addition  to  the  property 
taxes  and  insurance  listed,  some  Lenders 
may  require  reserves  for  flood  insurance, 
condominium  owners’  association 
assessments,  etc.  The  amount  in  line  1001 
must  be  listed  in  the  columns,  and  the 
itemizations  in  lines  1002  through  1007  must 
be  listed  outside  the  columns. 

After  itemizing  individual  deposits  in  the 
1000  series,  the  servicer  shall  make  an 
adjustment  based  on  aggregate  accounting. 
This  adjustment  equals  the  difference 
between  the  deposit  required  under  aggregate 
accounting  and  the  sum  of  the  itemized 
deposits.  The  computation  steps  for  aggregate 
accounting  are  set  out  in  24  CFR 
§  3500.17(d).  The  adjustment  will  always  be 
a  negative  number  or  zero  (-0-),  except  for 
amounts  due  to  rounding.  The  settlement 
agent  shall  enter  the  aggregate  adjustment 
amount  outside  the  columns  on  a  final  line 
of  the  1000  series  of  the  HUD-1  or  HUD-1  A 
statement.  Appendix  E  to  this  part  sets  out 
an  example  of  aggregate  analysis. 

Lines  1100-1108.  This  series  covers  title 
charges  and  charges  by  attorneys  and  closing 
or  settlement  agents.  The  title  charges 
include  a  variety  of  services  performed  by 
title  companies  or  others,  and  include  fees 
directly  related  to  the  transfer  of  title  (title 
examination,  title  search,  document 
preparation),  fees  for  title  insurance,  and  fees 
for  conducting  the  closing.  The  legal  charges 
include  fees  for  attorneys  representing  the 
lender,  seller,  or  borrower,  and  any  attorney 
preparing  title  work.  The  series  also  includes 
any  settlement,  notary,  and  delivery  fees 
related  to  the  services  covered  in  this  series. 


Disbursements  to  third  parties  must  be 
broken  out  in  the  appropriate  lines  or  in 
blank  lines  in  the  series,  and  amounts  paid 
to  these  third  parties  must  be  shown  outside 
of  the  columns  if  included  in  Line  1101. 
Chcu^es  not  included  in  Line  1101  must  be 
listed  in  the  columns. 

Line  1101  is  used  to  record  the  total  for  the 
category  of  “Title  services  and  lender’s  title 
insurance.”  This  amount  must  be  listed  in 
the  columns. 

Line  1102  is  used  to  record  the  settlement 
or  closing  fee. 

Line  1103  is  used  to  record  the  charges  for 
the  owner’s  title  insurance  and  related 
endorsements.  This  amount  must  be  listed  in 
the  columns. 

Line  1104  is  used  to  record  the  lender’s 
title  insurance  premium  and  related 
endorsements. 

Line  1105  is  used  to  record  the  amount  of 
the  lender’s  title  policy  limit.  This  amount  is 
recorded  outside  of  the  columns. 

Line  1106  is  used  to  record  the  amount  of 
the  owner’s  title  policy  limit.  This  amount  is 
recorded  outside  of  the  columns. 

Line  1107  is  used  to  record  the  amount  of 
the  total  title  insurance  premium,  including 
endorsements,  that  is  retained  by  the  title 
agent.  This  amount  is  recorded  outside  of  the 
columns. 

Line  1108  used  to  record  the  amount  of  the 
total  title  insurance  premium,  including 
endorsements,  that  is  retained  by  the  title 
underwriter.  This  amount  is  recorded  outside 
of  the  columns. 

Additional  sequentially  numbered  lines  in 
the  1100-series  may  be  used  to  itemize  title 
charges  paid  to  other  third  parties,  as 
identified  by  name  and  type  of  service 
provided. 

Lines  1200-1206.  This  series  covers 
government  recording  and  transfer  charges. 
Charges  paid  by  the  borrower  must  be  listed 
in  the  columns  as  described  for  lines  1201 
and  1203,  with  itemizations  shown  outside 
the  columns.  Any  amounts  that  are  charged 
to  the  seller  and  that  were  not  included  on 
the  Good  Faith  Estimate  must  be  listed  in  the 
columns. 

Line  1201  is  used  to  record  the  total 
“Government  recording  charges,”  and  the 
amount  must  be  listed  in  the  columns. 

Line  1202  is  used  to  record,  outside  of  the 
columns,  the  itemized  recording  charges. 

Line  1203  is  ii.sed  to  record  the  transfer 
taxes,  and  the  amount  must  be  listed  in  the 
columns. 

Line  1204  is  used  to  record,  outside  of  the 
columns,  the  amounts  for  local  transfer  taxes 
and  stamps. 

Line  1205  is  used  to  record,  outside  of  the 
columns,  the  amounts  for  State  transfer  taxes 
and  stamps. 

Line  1206  and  additional  sequentially 
numbered  lines  may  be  used  to  record 
specific  itemized  third  party  charges  for 
government  recording  and  transfer  services, 
but  the  amounts  must  be  listed  outside  the 
columns. 

Line  1301  and  additional  sequentially 
numbered  lines  must  be  used  to  record 
required  services  that  the  borrower  can  shop 
for,  such  as  fees  for  survey,  pest  inspection, 
or  other  similar  inspections.  These  lines  may 
also  be  used  to  record  additional  itemized 
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settlement  charges  that  are  not  included  in  a 
sjjecific  category,  such  as  fees  for  structural 
and  environmental  inspections:  pre-sale 
inspections  of  heating,  plumbing  or  electrical 
equipment;  or  insurance  or  warranty 
coverage.  The  amounts  must  be  listed  in 
either  the  borrow'er’s  or  seller’s  column. 

Line  1400  must  state  the  total  settlement 
charges  as  calculated  by  adding  the  amounts 
within  each  column. 

Page  3 

Comparison  of  Good  Faith  Estimate  (GFE) 
and  HUD-1 /I  A  Charges 

The  comparison  chart  must  be  prepared 
using  the  exact  information  and  amounts 
from  the  GFE  and  the  actual  settlement 
charges  shown  on  the  HUD-l/lA  Settlement 
Statement.  The  comparison  chart  is 
comprised  of  three  sections:  “Charges  That 
Cannot  Increase”,  “Charges  That  Cannot 
Increase  More  Than  10%”,  and  “Charges 
That  Can  Change”. 

“Charges  That  Cannot  Increase”.  The 
amounts  shown  in  Blocks  1  and  2,  in  Line 
A,  and  in  Block  8  on  the  borrower’s  GFE 
must  be  entered  in  the  appropriate  line  in  the 
Good  Faith  Estimate  column.  The  amounts 
showm  on  Lines  801,  802,  803  and  1203  of 
the  HUD-1 /I  A  must  be  entered  in  the 
corresponding  line  in  the  HUD-l/lA 
column.  The  HUD-l/lA  column  must 
include  any  amounts  shown  on  page  2  of  the 
HUD-1  in  the  column  as  paid  for  by  the 
borrower,  plus  any  amounts  that  are  shown 
as  P.O.C.  by  or  on  behalf  of  the  borrower.  If 
there  is  a  credit  in  Block  2  of  the  GFE  or  Line 
802  of  the  HUD— 1/1  A,  the  credit  should  be 
entered  as  a  negative  number. 

“Charges  That  Cannot  Increase  More  Than 
10%”.  A  description  of  each  charge  included 
in  Blocks  3  and  7  on  the  borrower’s  GFE 
must  be  entered  on  separate  lines  in  this 
section,  with  the  amount  shown  on  the 
borrower’s  GFE  for  each  charge  entered  in  the 
corresponding  line  in  the  Good  Faith 
Estimate  column.  For  each  charge  included 
in  Blocks  4,  5  and  6  on  the  borrower’s  GFE 
for  which  the  loan  originator  selected  the 
provider  or  for  which  the  borrower  selected 
a  provider  identified  byjhe  loan  originator, 
a  description  must  be  entered  on  a  separate 
line  in  this  section,  with  the  amount  shown 
on  the  borrower’s  GFE  for  each  charge 
entered  in  the  corresponding  line  in  the  Good 
Faith  Estimate  column.  The  loan  originator 
must  identify  any  third  party  settlement 
services  for  which  the  borrower  selected  a 
provider  other  than  one  identified  by  the 
loan  originator  so  that  the  settlement  agent 
can  include  those  charges  in  the  appropriate 
category.  Additional  lines  may  be  added  if 
necessary.  The  amounts  shown  on  the  HUD- 
l/lA  for  each  line  must  be  entered  in  the 
HUD-l/lA  column  next  to  the  corresponding 
charge  from  the  GFE,  along  wdth  the 
appropriate  HUD-1 /I  A  line  number.  The 
HUD-1 /I  A  column  must  include  any 
amounts  shown  on  page  2  of  the  HUD-1  in 
the  column  as  paid  for  by  the  borrower,  plus 
any  amounts  that  are  shown  as  P.O.C.  by  or 
on  behalf  of  the  borrow'er. 

The  amounts  showm  jn  the  Good  Faith 
Estimate  and  HUD-l/lA  columns  for  this 
section  must  be  separately  totaled  and 
entered  in  the  designated  line.  If  the  total  for 


the  HUD-l/lA  column  is  greater  than  the 
total  for  the  Good  Faith  Estimate  column, 
then  the  amount  of  the  increase  must  be 
entered  both  as  a  dollar  amount  and  as  a 
percentage  increase  in  the  appropriate  line. 

“Charges  That  Can  Change”.  The  amounts 
shown  in  Blocks  9, 10  and  11  on  the 
borrower’s  GFE  must  be  entered  in  the 
appropriate  line  in  the  Good  Faith  Estimate 
column.  Any  third  party  settlement  services 
for  which  the  borrower  selected  a  provider 
other  than  one  identified  by  the  loan 
originator  must  also  be  included  in  this 
section.  The  amounts  shown  on  the  HUD-1/ 
lA  for  each  charge  in  this  section  must  be 
entered  in  the  corresponding  line  in  the 
HUD-1 /I  A  column,  along  with  the 
appropriate  HUD-l/lA  line  number.  The 
HUD-l/lA  column  must  include  any 
amounts  shown  on  page  2  of  the  HUD-1  in 
the  column  as  paid  for  by  the  borrower,  plus 
any  amounts  that  are  shown  as  P.O.C.  by  or 
on  behalf  of  the  borrower.  Additional  lines 
may  be  added  if  necessary. 

Loan  Terms 

This  section  mu.st  be  completed  in 
accordance  with  the  information  and 
instructions  provided  by  the  lender.  The 
lender  must  provide  this  information  in  a 
format  that  permits  the  settlement  agent  to 
simply  enter  the  necessary  information  in  the 
appropriate  spaces,  without  the  settlement 
agent  having  to  refer  to  the  loan  documents 
themselves. 

Instructions  for  Completing  HUD-1  A 

Note:  The  HUD— lA  is  an  optional  form  that 
may  be  used  for  refinancing  and  subordinate- 
lien  federally  related  mortgage  loans,  as  well 
as  for  any  other  one-party  transaction  that 
does  not  involve  the  transfer  of  title  to 
residential  real  property.  The  HUD-1  form 
may  also  be  used  for  such  transactions,  by 
utilizing  the  borrower’s  side  of  the  HUD-1 
and  following  the  relevant  parts  of  the 
instructions  as  set  forth  above.  The  use  of 
either  the  HUD-1  or  HUD-1  A  is  not 
mandatory  for  open-end  lines  of  credit 
(home-equity  plans),  as  long  as  the 
provisions  of  Regulation  Z  are  followed. 

Background 

The  HUD-1  A  settlement  statement  is  to  be 
used  as  a  statement  of  actual  charges  and 
adjustments  to  be  given  to  the  borrower  at 
settlement,  as  defined  in  this  part.  The 
instructions  for  completion  of  the  HUD-1  A 
are  for  the  benefit  of  the  settlement  agent 
who  prepares  the  statement;  the  instructions 
are  not  a  part  of  the  statement  and  need  not 
be  transmitted  to  the  borrower.  There  is  no 
objection  to  using  the  HUD-1  A  in 
transactions  in  which  it  is  not  required,  and 
its  use  in  open-end  lines  of  credit 
transactions  (home-equity  plans)  is 
encouraged.  It  may  not  be  used  as  a 
substitute  for  a  HUD-1  in  any  transaction 
that  has  a  seller. 

Refer  to  the  “definitions”  section  (§  3500.2) 
of  24  CFR  part  3500  (Regulation  X)  for 
specific  definitions  of  terms  used  in  these 
instructions. 

General  Instructions 

Information  and  amounts  may  be  filled  in 
by  typewriter,  hand  printing,  computer 


printing,  or  any  other  method  producing 
clear  and  legible  results.  Refer  to  24  CFR 
3500.9  regarding  rules  for  reproduction  of  the 
HUD-1  A.  Additional  pages  may  be  attached 
to  the  HUD-lA  for  the  inclusion  of 
customary  recitals  and  information  used 
locally  for  settlements  or  if  there  are 
insufficient  lines  on  the  HUD-IA.  The 
settlement  agent  shall  complete  the  HUD-lA 
in  accordance  with  the  instructions  for  the 
HUD-1  to  the  extent  possible,  including  the 
instructions  for  disclosing  items  paid  outside 
closing  and  for  no  cost  loans. 

Blank  lines  are  provided  in  Section  L  for 
any  additional  settlement  charges.  Blank 
lines  are  also  provided  in  Section  M  for 
recipients  of  all  or  portions  of  the  loan 
proceeds.  The  names  of  the  recipients  of  the 
settlement  charges  in  Section  L  and  the 
names  of  the  recipients  of  the  loan  proceeds 
in  Section  M  should  be  set  forth  on  the  blank 
lines. 

Line-Item  Instructions 
Page  1 

The  identification  information  at  the  top  of 
the  HUD— lA  should  be  completed  as  follows: 

The  borrower’s  name  and  address  is 
entered  in  the  space  provided.  If  the  property 
securing  the  loan  is  different  from  the. 
borrower’s  address,  the  address  or  other 
location  information  on  the  property  should 
be  entered  in  the  space  provided.  The  loan 
number  is  the  lender’s  identification  number 
for  the  loan.  The  settlement  date  is  the  date 
of  settlement  in  accordance  with  24  CFR 
3500.2,  not  the  end  of  any  applicable 
rescission  period.  The  name  and  address  of 
the  lender  should  be  entered  in  the  space 
provided. 

Section  L.  Settlement  Charges.  This  section 
of  the  HUD-lA  is  similar  to  Section  L  of  the 
HUD— 1,  with  minor  changes  or  omissions, 
including  deletion  of  lines  700  through  704, 
relating  to  real  estate  broker  commissions. 

The  instructions  for  Section  L  in  the  HUD- 
1,  should  be  followed  insofar  as  possible. 
Inapplicable  charges  should  be  ignored,  as 
should  any  instructions  regarding  seller 
items. 

Line  1400  in  the  HUD-lA  is  for  the  total 
settlement  charges  charged  to  the  borrower. 
Enter  this  total  on  line  1601.  This  total 
should  include  Section  L  amounts  from 
additional  pages,  if  any  are  attached  to  this 
HUD-lA. 

Section  M.  Disbursement  to  Others.  This 
section  is  used  to  list  payees,  other  than  the 
borrower,  of  all  or  portions  of  the  loan 
proceeds  (including  the  lender,  if  the  loan  is 
paying  off  a  prior  loan  made  by  the  same 
lender),  when  the  payee  will  be  paid  directly 
out  of  the  settlement  proceeds.  It  is  not  used 
to  list  payees  of  settlement  charges,  nor  to  list 
funds  disbursed  directly  to  the  borrower, 
even  if  the  lender  knows  the  borrow'er’s 
intended  u.se  of  the  funds. 

For  example,  in  a  refinancing  transaction, 
the  loan  proceeds  are  used  to  pay  off  an 
exi.sting  loan.  The  name  of  the  lender  for  the 
loan  being  paid  off  and  the  pay-off  balance 
would  be  entered  in  Section  M.  In  a  home 
improvement  transaction  when  the  proceeds 
are  to  be  paid  to  the  home  improvement 
contractor,  the  name  of  the  contractor  and  the 
amount  paid  to  the  contractor  would  be 
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entered  in  Section  M.  In  a  consolidation  loan, 
or  when  part  of  the  loan  proceeds  is  used  to 
pay  off  other  creditors,  the  name  of  each 
creditor  and  the  amount  paid  to  that  creditor 
would  be  entered  in  Section  M.  If  the 
proceeds  are  to  be  given  directly  to  the 
borrower  and  the  borrower  will  use  the 
proceeds  to  pay  off  existing  obligations,  this 
would  not  be  reflected  in  Section  M. 

Section  N.  Net  Settlement.  Line  1600 
normally  sets  forth  the  principal  amount  of 
the  loan  as  it  appears  on  the  related  note  for 
this  loan.  In  the  event  this  form  is  used  for 
an  open-ended  home  equity  line  whose 
approved  amount  is  greater  than  the  initial 
amount  advanced  at  settlement,  the  amount 
shown  on  Line  1600  will  be  the  loan  amount 
advanced  at  settlement.  Line  1601  is  used  for 


all  settlement  charges  that  both  are  included 
in  the  totals  for  lines  1400  and  1602,  and  are 
not  financed  as  part  of  the  principal  amount 
of  the  loan.  This  is  the  amount  normally 
received  by  the  lender  from  the  borrower  at 
settlement,  which  would  occur  when  some  or 
all  of  the  settlement  charges  were  paid  in 
cash  by  the  borrower  at  settlement,  instead  of 
being  financed  as  part  of  the  principal 
amount  of  the  loan.  Failure  to  include  any 
such  amount  in  line  1601  will  result  in  an 
error  in  the  amount  calculated  on  line  1604. 
Items  paid  outside  of  closing  (P.O.C.)  should 
not  be  included  in  Line  1601. 

Line  1602  is  the  total  amount  from  line 
1400. 

Line  1603  is  the  total  amount  from  line 
1520. 


Line  1604  is  the  amount  disbursed  to  the 
borrower.  This  is  determined  by  adding 
together  the  amounts  for  lines  1600  and  1601, 
and  then  subtracting  any  amounts  listed  on 
lines  1602  and  1603. 

Page  2 

This  section  of  the  HUD-1  A  is  similar  to 
page  3  of  the  HUD-1.  The  instructions  for 
page  3  of  the  HUD-1 ,  should  be  followed 
insofar  as  possible.  The  HUD-l/lA  Column 
should  include  any  amounts  shown  on  page 
1  of  the  HUD-IA  in  the  column  as  paid  for 
by  the  borrower,  plus  any  amounts  that  are 
shown  as  P.O.C.  by  the  borrower. 

Inapplicable  charges  should  be  ignored. 

BILLING  CODE  4210-67-P 
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Li  A.  Settlement  Statement  (HUD-1) 


l.jj^FHA  2.[^RHS  ij  [conv.Unins. 

4. 1 _ j  VA  5.  [  I  Conv.  Ins. 

6.  Rle  Number; 

7.  Loan  Number 

8.  Mortgage  Insurance  Case  Number 

C  Note:  This  form  is  furnished  to  give  you  a  statement  of  actual  settlement  costs.  Amounts  paid  to  and  by  the  settlement  agent  are  shown,  items  madced 
*(p.o.c}*  were  paid  outside  the  cfosmg;  they  are  shc^  here  for  informational  purposes  and  are  not  included  in  the  totals. 

0.  Name  &  Address  of  Borrower; 

E.  Name  &  Address  of  Seller 

F.  Name  &  Address  of  Lender  . 

G.  Property  Location; 

H.  Settlement  Agent; 

1.  Settlement  Date; 

Place  of  Settlement: 

■ 

. 

302.  Less  amounts  paid  by/for  borrower  Oine  220) 


303.  Cash  ^From  Q  To  Borrower 


K.  Summary  of  Seier*s  Transaction 


402.  Personal  property 


420.  dross  Amount  Due  to  SeMsr 


502.  Settlement  char9esto  seller  0<ne  1400) 


503.  Existing  loar>(s}  taken  subject  to 


504.  Payoff  of  first  mortgage  loan 


505.  Payoff  of  second  mortgage  loan 


Era 


Eiai 


rani 


ESi 


Em 


Em 


520.  Total  Reduction  Amount  Due  SeOer 


.Cash  □  From  Sollor 


The  Public  Reporting  Burden  for  this  collection  of  information  is  estimated  at  35  minutes  per  response  for  collecting,  reviewing,  and 
reporting  the  data.  This  agency  may  not  collect  this  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a 
currently  valid  OMB  control  number.  No  confidentiality  is  assured;  this  disclosure  Is  mandatory.  This  is  designed  to  provide  the  parties  to 
a  RESPA  covered  transaction  with  information  during  the  settlement  process. 


Previous  editions  are  obsolete 


Page  1  of  3 
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Loan  Tanna 


Mxir  Mdat  loan  amount  it 


Hburloantaimis 


Ybur  MibI  intomtt  rats  it 


Vbur  nial  moniHy  atnouit  cwnd  for  piincipat.  intarait,  and 
and  an)r  morlgBaa  intuonoa  a 


i  &tani>)ioumdcap»ymaiittootima.canyoialoanbtbnoore»T 


Evan  f  you  maica  Pomona  on  ana  can  you- mondily  LJ  No.  LJ  Yet.  the  Ant  feicrear*  car 

amount  owed  for  princtpai,  inleraR,  and  mortgage  itxurancsnte?  owed  can  rise  to  $ 

The  maxiinuTi  t  can  ever  nse  to  o  $ 


indodes 

n  Principal 
r~1  interest 

n  Mortgage  InsuiarKe 


r~l  No  QTIat,  kcanritetoaittanmmofi  _  16.  The  ftst  change  rnl  be 

on _ and  can  change  agam  every  :  .  alter 

~  .  Z.  ~ .  J .  Every  change  date,  your  interest  rate  can  inciease  or  decrease 
by  .....JILOuerthelifealthektan.yourinterestrateisguaranteedtDneverbe 
bwerthan*  r%  or  higher  than  I 


n  No.Qtfes,  ilcanr«seloanr«wmumofI 


C]  No.  O  Yea.  the  Ant  feicrease  can  be  oni  'andthemonHyarricun 


Does  your  loan  ham  a  prepa^imenc  penalty? 


Ooat  your  loan  ham  a  baSoon  pa^rmant 


Total  months  amount  owed  indudirrg  moovr  acoount  pa^nants 


(Zl  No  .  D  Yes,  your  n^axifTKim  prepdyrrieat  pe<idlry  is  $ _ l_.l. 


O  No.Ovte^  you  ham  a  balloon  paymert  of  $ '  due 

_.'yea‘soni’  '!. 


n  Yni  do  not  have  a  monthly  escrow  payment  lor  Items,  such  as  property 
tareK  and  homeowneiY  rtsurarKe  You  must  pay  these  Rems  drealyyrMrM!ll 
Q  Yep  ham  an  addtional  monthly  esoowpayrrient  of  i 
that  lesiits  in  a  total  initial  monthly  amount  owed  of  $  Thsincliide 

principal,  rtterest,  any  mcntgage  rtsurance  and  any  Rems  checked  below 
Q  Property  taxes  .  !Z1  HorrreewierY  rsurarice 

n  Flood  insiaance  D  _ ' .  . 

□  ,  ”  ;  . 


Note:  IfyouhaveanyquestionsabouttheSettlement  Chargee  and  Loan  Terms  listed  on  this  form,  please  comaayour  lender 
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Settlement  Statement  (HUD-1A) 

il®  Optional  Form  for  Transactions  without  Seliors 

MV'*'- 


OMB^-P«>mINo  2X2.0065 


Ndnvf  and  oi  BcwTo^er 

Name  ar^  ot  Lertder  | 

Property  Loca6cn:  different  from  above) 

Setder«nt  Agent  | 

Place  of  SattiefTsert  _  I 

1 

Loan  Ntrrjber 

Satrierrient  Date:  «  | 

{l  SaMauMKl  Ckargsj 

1  M.  Didiunatnantf  to  OChan  |  | 

801  \burx:^MsredcMj«)«i<v)c^tffgM 

80i  App«aisai  footc 

#iomGPStf3 

90S  CrodUfapettto 

#t«nGFE«< 

1^1400,  lei«l  Sotti—wd  Charj^  {ent^r  on  b»o  1602.  Sort  ion  ^0 


Tho  Public  Raporting  Bmoen  R>r  this  coHoction  of  irrfomolion  is  estimatad  at  mmulss  per  raiponse  for  coilacting,  leviewing.  and 
reporting  the  data.  This  agency  may  riot  collect  this  information,  and  you  are  riot  required  to  iu>mplere  this  form,  unless  it  chspiays  a 
currer.tly  valid  O^B  control  number  No  confidentiality  is  assured  this  discirjsure  is  maridatory.  This  is  designed  to  provide  the  partes  to 
a  RESR^  covered  transaction  with  inlcimvaricn  during  Hie  ■sertleiTient  process. 


ftevious  editicns  ate  shscfeie 


Pag«lo<2 
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68252  Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


Campansanaf  Good  FaMtEstknarle  IGFE)  and  HUO-1  ChirBse 

Good  Faith  Estimalfl 

HUD1 

Charges  That  Cannot  biovase  HUD-1  latM  Number 

\  Out  crigina?irx»  «.+ifirge  ♦  801 

>fa^rae<ito^c^a*9etf‘Ofl^s)forthesp*c^•frtefessra*echos^f>  #802 

tfouf  adyisted  0(Kjir.ecoo  charges  f  803 

Ttansfst  tsnes  t12IS 

!  Charges  Ihet  In  Tbtel  Cannot  hcrease  Mon  Than  10% 

Good  FaMi  Estimato 

HUCLI 

Goemcnent  recording  charges  #1201 

i  .  ..  .’...ZZ"  ^'Z""  i 

f  . .  .  # 

r  ■■  ■  --  ■ .  , 

[  # 

i  .  ...  .  i 

1  * 

.  « 

increase  bervneen  OFt  and  HUO-1  Charges 

Is  or  %i 

1  Oiargoa  lliat  Can  C1mo9« 

Good  Faith  Evtimato 

HUD1 

[  Itvtialdepcsr.  tor  your  escrow  account  #1001 

Dai^  interest  diaiges  #901  S  /day 

Hcmeoemers  insorartce  #  903 

^  . ^ 

i‘” .  .  ■  ■ '  ■  ■  ■  # 

1 .  __  .  . _•  ‘  ■  * 

Loan  Terms 


>biir  irtibail  ban  amount  U 

*i  . . . . . ;'~Z-.' . . . - . 

Your  loan  term  is 

y«an 

' 

>buf  initiy  intarast  rate  m 

i  % 

i  ^fourvMtiB}  monthly  amotat  owed  for  piincfpd.btarest^  and 
'  and  ary  mortgaga  nscrteOB  s 

includes 

r~l  Priropai 
n  Interest 

Q  Mortgage  bsif anc« 

:  Can  your  intarast  rai»  dsa? 

Cj  N^’-Cl  Kas,  Kcanrisetoamakmimof  ,  The  fm  change  wil  be 

on  arsd  can  change  again  every  '  after 

.  .  Every  ttiange  date,  yrxr  interest  rate  can  inciwsse  or  decrease 
by  %  Over  the  Tile  d  the  loan,  ysur  interest  rate  is  guaranteed  to  never  be 
lovMrthan  %  or  higher  than  %, 

Even  If  you  mda»  paymants  on  tmo,  can  your  ban  bdanca  riMF? 

D  No.  QYes.it  can  rise  to  a  maximum  of  S.  1. 

Evan  f  you  maka  paymortt  on  tintes  can  your  monthly 
amount  owod  for  prindpa!.  trtaresc  and  mortgaga  insuranoe  dsa? 

Q  No.Q'^  thafrstinaeasecanbeon  :  and  tt<arYK)nd)lyariCirt 

caned  can  rise  to  E  . . 

Tba  maxinTRjn  ft  can  aver  risa  to  s  S 

Does  your  loan  have  a  prepaymet#  penal^? 

C  No  C]  Ybe  your  iriaamum  prepayment  penatty  is  $ 

Does  your  loan  ham  a  baloon  payment? 

O  No.  Q  Yes.  you  have  a  bafioon  payment  of  $  . .  due  in 

yearson  ‘  U 

Total  rnondily  amourtc  oaad  bdudbg  escroa  acoount  paymartts 

! 

1 

i 

1 

1 

!~i  You  do  not  have  a  monthly  escrow  payment  for  esrris,  such  as  property 
taxes  and  homeowner's  insurarwe  'tou  must  pay  these  items  diecdy  yourseM 

□  You  have  an  adotoorrairtionthhesooiv  payment  oft 

that  results  in  a  total  initial  mortthly  amcxjnt  owed  of  t  _I., The  inducios 
pimcipal.  irtterest.  any  rnoitgage  irisurartoe  irtd  any  itene  checked  below: 

□  Property  ttMS  Q  Homeowner's  risurance 

Z1  Flood  insurance  (Z 

□  -  -■  □ 

Note-  If  yoo  have  any  quastions  about  Ih*  Settlement  Charges  and  Loan  Tem^s  listed  on  this  form,  please  coritact  your  lender 
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■  14.  Appendix  C  to  part  3500  is  revised 
in  its  entirety,  including  the  heading,  to 
read  as  follows: 

Appendix  C  to  Part  3500 — Instructions 
for  Completing  Good  Faith  Estimate 
(GFE)  Form 

The  following  are  instructions  for 
completing  the  GFE  required  under  section  5 
of  RESPA  and  24  CFR  3500.7  of  the 
Department  of  Housing  and  Urban 
Development  regulations.  The  standardized 
form  set  forth  in  this  Appendix  is  the 
required  GFE  form  and  must  be  provided 
exactly  as  specified.  The  instructions  for 
completion  of  the  GFE  are  primarily  for  the 
benefit  of  the  loan  originator  who  prepares 
the  form  and  need  not  be  transmitted  to  the 
borrower(s)  as  an  integral  part  of  the  GFE. 

The  required  standardized  GFE  form  must  be 
prepared  completely  and  accurately.  A 
separate  GFE  must  be  provided  for  each  loan 
where  a  transaction  will  involve  more  than 
one  mortgage  loan. 

General  Instructions 

The  loan  originator  preparing  the  GFE  may 
fill  in  information  and  amounts  on  the  form 
by  typewriter,  hand  printing,  computer 
printing,  or  any  other  method  producing 
clear  and  legible  results.  Under  these 
instructions,  the  “form”  refers  to  the  required 
standardized  GFE  form.  Although  the 
standardized  GFE  is  a  prescribed  form. 

Blocks  3,  6,  and  11  on  page  2  may  be  adapted 
for  use  in  particular  loan  situations,  so  that 
additional  lines  may  be  inserted  there,  and 
unused  lines  may  be  deleted. 

All  fees  for  categories  of  charges  shall  be 
disclosed  in  U.S.  dollar  and  cent  amounts. 

Specific  Instructions 

Page  1 

Top  of  the  Form — The  loan  originator  must 
enter  its  name,  business  address,  telephone 
number,  and  email  address,  if  any,  on  the  top 
of  the  form,  along  with  the  applicant’s  name, 
the  address  or  location  of  the  property  for 
which  financing  is  sought,  and  the  date  of  the 
GFE. 

"Purpose." — This  section  describes  the 
general  purpose  of  the  GFE  as  well  as 
additional  information  available  to  the 
applicant. 

"Shopping  for  your  loan." — This  section 
requires  no  loan  originator  action. 

"Important  dates." — This  section  briefly 
states  important  deadlines  after  which  the 
loan  terms  that  are  the  subject  of  the  GFE 
may  not  be  available  to  the  applicant.  In  Line 
1,  the  loan  originator  must  state  the  date  and, 
if  necessary,  time  until  which  the  interest 
rate  for  the  GFE  will  be  available.  In  Line  2, 
the  loan  originator  must  state  the  date  until 
which  the  estimate  of  all  other  settlement 
charges  for  the  GFE  will  be  available.  This 
date  must  be  at  least  10  business  days  from 
the  date  of  the  GFE.  In  Line  3,  the  loan 
originator  must  state  how  many  calendar 
days  within  which  the  applicant  must  go  to 
settlement  once  the  interest  rate  is  locked.  In 
Line  4,  the  loan  originator  must  state  how 
many  calendar  days  prior  to  settlement  the 
interest  rate  would  have  to  be  locked,  if 
applicable. 


"Summary  of  your  loan." — In  this  section, 
for  all  loans  the  loan  originator  must  fill  in, 
where  indicated: 

(i)  The  initial  loan  amount; 

(ii)  The  loan  term;  and 

(iii)  The  initial  interest  rate. 

The  loan  originator  must  fill  in  the  initial 
monthly  amount  owed  for  principal,  interest, 
and  any  mortgage  insurance.  The  amount 
shown  must  be  the  greater  of:  (1)  The 
required  monthly  payment  for  principal  and 
interest  for  the  first  regularly  scheduled 
payment,  plus  any  monthly  mortgage 
insurance  payment;  or  (2)  the  accrued 
interest  for  the  first  regularly  scheduled 
payment,  plus  any  monthly  mortgage 
insurance  payment. 

The  loan  originator  must  indicate  whether 
the  interest  rate  can  rise,  and,  if  it  can,  must 
insert  the  maximum  rate  to  which  it  can  rise 
over  the  life  of  the  loan.  The  loan  originator 
must  also  indicate,  the  period  of  time  after 
which  the  interest  rate  can  first  change. 

The  loan  originator  must  indicate  whether 
the  loan  balance  can  rise  even  if  the  borrower 
makes  payments  on  time,  for  example  in  the 
case  of  a  loan  with  negative  amortization.  If 
it  can,  the  loan  originator  must  insert  the 
maximum  amount  to  which  the  loan  balance 
can  rise  over  the  life  of  the  loan.  For  federal, 
state,  local,  or  tribal  housing  programs  that 
provide  payment  assistance,  any  repayment 
of  such  program  assistance  should  be 
excluded  from  consideration  in  completing 
this  item.  If  the  loan  balance  will  increase 
only  because  escrow  items  are  being  paid 
through  the  loan  balance,  the  loan  originator 
is  not  required  to  check  the  box  indicating 
that  the  loan  balance  can  rise. 

The  loan  originator  must  indicate  whether 
the  monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance  can  rise 
even  if  the  borrower  makes  payments  on 
time.  If  the  monthly  amount  owed  can  rise 
even  if  the  borrower  makes  payments  on 
time,  the  loan  originator  must  indicate  the 
period  of  time  after  which  the  monthly 
amount  owed  can  first  change,  the  maximum 
amount  to  which  the  monthly  amount  owed 
can  rise  at  the  time  of  the  first  change,  and 
the  maximum  amount  to  which  the  monthly 
amount  owed  can  rise  over  the  life  of  the 
loan.  The  amount  used  for  the  monthly 
amount  owed  must  be  the  greater  of:  (1)  The 
required  monthly  payment  for  principal  and 
interest  for  that  month,  plus  any  monthly 
mortgage  insurance  payment;  or  (2)  the 
accrued  interest  for  that  month,  plus  any 
monthly  mortgage  insurance  payment. 

The  loan  originator  must  indicate  whether 
the  loan  includes  a  prepayment  penalty,  and, 
if  so,  the  maximum  amount  that  it  could  be. 

The  loan  originator  must  indicate  whether 
the  loan  requires  a  balloon  payment  and,  if 
so,  the  amount  of  the  payment  and  in  how 
many  years  it  will  be  due. 

"Escrow  account  information." — The  loan 
originator  must  indicate  whether  the  loan 
includes  an  escrow  account  for  property 
taxes  and  other  financial  obligations.  The 
amount  shown  in  the  “Summary  of  your 
loan”  .section  for  “Your  initial  monthly 
amount  owed  for  principal,  interest,  and  any 
mortgage  insurance”  must  be  entered  in  the 
space  for  the  monthly  amount  owed  in  this 
section. 


"Summary  of  your  settlement  charges." — 
On  this  line,  the  loan  originator  must  state 
the  Adjusted  Origination  Charges  from 
subtotal  A  of  page  2,  the  Charges  for  All 
Other  Settlement  Services  from  subtotal  B  of 
page  2,  and  the  Total  Estimated  Settlement 
Charges  from  the  bottom  of  page  2. 

Page  2 

"Understanding  your  estimated  settlement 
charges." — This  section  details  11  settlement 
cost  categories  and  amounts  associated  with 
the  mortgage  loan.  For  purposes  of 
determining  whether  a  tolerance  has  been 
met,  the  amount  on  the  GFE  should  be 
compared  with  the  total  of  any  amounts 
shown  on  the  HUD-1  in  the  borrower’s 
column  and  any  amounts  paid  outside 
closing  by  or  on  behalf  of  the  borrower. 

Your  Adjusted  Origination  Charges" 

Block  1,  "Our  origination  charge." — The 
loan  originator  must  state  here  all  charges 
that  all  loan  originators  involved  in  this 
transaction  will  receive,  except  for  any 
charge  for  the  specific  interest  rate  chosen 
(points).  A  loan  originator  may  not  separately 
charge  any  additional  fees  for  getting  this 
loan,  including  for  application,  processing,  or 
underwriting.  The  amount  stated  in  Block  1 
is  subject  to  zero  tolerance,  i.e.,  the  amount 
may  not  increase  at  settlement. 

Block  2,  “  Your  credit  or  charge  ( points)  for 
the  specific  interest  rate  chosen." — For 
transactions  involving  mortgage  brokers,  the 
mortgage  broker  must  indicate  through  check 
boxes  whether  there  is  a  credit  to  the 
borrower  for  the  interest  rate  chosen  on  the 
loan,  the  interest  rate,  and  the  amount  of  the 
credit,  or  whether  there  is  an  additional 
charge  (points)  to  the  borrower  for  the 
interest  rate  chosen  on  the  loan,  the  interest 
rate,  and  the  amount  of  that  charge.  Only  one 
of  the  boxes  may  be  checked;  a  credit  and 
charge  cannot  occur  together  in  the  same 
transaction. 

For  transactions  without  a  mortgage  broker, 
the  lender  may  choose  not  to  separately 
disclose  in  this  block  any  credit  or  charge  for 
the  interest  rate  chosen  on  the  loan;  however, 
if  this  block  does  not  include  any  positive  or 
negative  figure,  the  lender  must  check  the 
first  box  to  indicate  that  “The  credit  or 
charge  for  the  interest  rate  you  have  chosen” 
is  included  in  “Our  origination  charge” 
above  (see  Block  1  instructions  above),  must 
insert  the  interest  rate,  and  must  also  insert 
“0”  in  Block  2.  Only  one  of  the  boxes  may 
be  checked;  a  credit  and  charge  cannot  occur 
together  in  the  same  transaction. 

For  a  mortgage  broker,  the  credit  or  charge 
for  the  specific  interest  rate  chosen  is  the  net 
payment  to  the  mortgage  broker  from  the 
lender  (i.e.,  the  sum  of  all  payments  to  the 
mortgage  broker  from  the  lender,  including 
payments  based  on  the  loan  amount,  a  flat 
rate,  or  any  other  computation,  and  in  a  table 
funded  transaction,  the  loan  amount  less  the 
price  paid  for  the  loan  by  the  lender).  When 
the  net  payment  to  the  mortgage  broker  from 
the  lender  is  positive,  there  is  a  credit  to  the 
borrower  and  it  is  entered  as  a  negative 
amount  in  Block  2  of  the  GFE.  When  the  net 
payment  to  the  mortgage  broker  from  the 
lender  is  negative,  there  is  a  charge  to  the 
borrower  and  it  is  entered  as  a  positive 
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amount  in  Block  2  of  the  GFE.  If  there  is  no 
net  payment  (i.e.,  the  credit  or  charge  fpr  the 
specific  interest  rate  chosen  is  zero),  the 
mortgage  broker  must  insert  “0”  in  Block  2 
and  may  check  either  the  box  indicating 
there  is  a  credit  of  “0”  or  the  box  indicating 
there  is  a  charge  of  “0”. 

The  amount  stated  in  Block  2  is  subject  to 
zero  tolerance  while  the  interest  rate  is 
locked,  i.e.,  any  credit  for  the  interest  rate 
chosen  cannot  decrease  in  absolute  value 
terms  and  any  charge  for  the  interest  rate 
chosen  cannot  increase.  (Note:  An  increase  in 
the  credit  is  allowed  since  this  increase  is  a 
reduction  in  cost  to  the  borrower.  A  decrease 
in  the  credit  is  not  allowed  since  it  is  an 
increase  in  cost  to  the  borrower.) 

Line  A,  "Your  Adjusted  Origination 
Charges." — The  loan  originator  must  add  the 
numbers  in  Blocks  1  and  2  and  enter  this 
subtotal  at  highlighted  Line  A.  The  subtotal 
at  Line  A  will  be  a  negative  number  if  there 
is  a  credit  in  Block  2  that  exceeds  the  charge 
in  Block  1.  The  amount  stated  in  Line  A  is 
subject  to  zero  tolerance  while  the  interest 
rate  is  locked. 

In  the  case  of  “no  cost”  loans,  where  “no 
cost”  refers  only  to  the  loan  originator’s  fees. 
Line  A  must  show  a  zero  charge  as  the 
adjusted  origination  charge.  In  the  case  of 
“no  cost”  loans  where  “no  cost” 
encompasses  third  party  fees  as  well  as  the 
upfront  payment  to  the  loan  originator,  all  of 
the  third  party  fees  listed  in  Block  3  through 
Block  11  to  be  paid  for  by  the  loan  originator 
(or  borrower,  if  any)  must  be  itemized  and 
listed  on  the  GFE.  The  credit  for  the  interest 
rate  chosen  must  be  large  enough  that  the 
total  for  Line  A  will  result  in  a  negative 
number  to  cover  the  third  party  fees. 

“Your  Charges  for  All  Other  Settlement 
Services" 

There  is  a  10  percent  tolerance  applied  to 
the  sum  of  the  prices  of  each  service  listed 
in  Block  3,  Block  4,  Block  5,  Block  6,  and 
Block  7,  where  the  loan  originator  requires 
the  use  of  a  particular  provider  or  the 
borrower  uses  a  provider  selected  or 
identified  by  the  loan  originator.  Any 
services  in  Block  4,  Block  5,  or  Block  6  for 
which  the  borrower  selects  a  provider  other 
than  one  identified  by  the  loan  originator  are 
not  subject  to  any  tolerance  and,  at 
settlement,  w'ould  not  be  included  in  the  sum 
of  the  charges  on  which  the  10  percent 
tolerance  is  based.  Where  a  loan  originator 
permits  a  borrower  to  shop  for  third  party 
settlement  services,  the  loan  originator  must 
provide  the  borrower  with  a  written  list  of 
settlement  services  providers  at  the  time  of 
the  GFE,  on  a  separate  sheet  of  paper. 

Block  3,  “Required  services  that  we 
select." — In  this  block,  the  loan  originator 
must  identify  each  third  party  settlement 
service  required  and  selected  by  the  loan 
originator  (excluding  title  services),  along 
with  the  estimated  price  to  be  paid  to  the 
provider  of  each  service.  Examples  of  such 
third  party  settlement  services  might  include 
provision  of  credit  reports,  appraisals,  flood 
checks,  tax  services,  and  any  upfront 
mortgage  insurance  premium.  The  loan 
originator  must  identify  the  specific  required 
services  and  provide  an  estimate  of  the  price 
of  each  service.  Loan  originators  are  also 


required  to  add  the  individual  charges 
disclosed  in  this  block  and  place  that  total  in 
the  column  of  this  block.  The  charge  shown 
in  this  block  is  subject  to  an  overall  10 
percent  tolerance  as  described  above. 

Block  4,  “Title  services  and  lender’s  title 
insurance." — In  this  block,  the  loan 
originator  must  state  the  estimated  total 
charge  for  third  party  settlement  service 
providers  for  all  closing  services,  regardless 
of  whether  the  providers  are  selected  or  paid 
for  by  the  borrower,  seller,  or  loan  originator. 
The  loan  originator  must  also  include  any 
lender’s  title  insurance  premiums,  when 
required,  regardless  of  whether  the  provider 
is  selected  or  paid  for  by  the  borrower,  seller, 
or  loan  originator.  All  fees  for  title  searches, 
examinations,  and  endorsements,  for 
example,  would  be  included  in  this  total.  The 
charge  shown  in  this  block  is  subject  to  an 
overall  10  percent  tolerance  as  described 
above. 

Block  5,  “Owner's  title  insurance." — In  this 
block,  for  all  purchase  transactions  the  loan 
originator  must  provide  an  estimate  of  the 
charge  for  the  owner’s  title  insurance  and 
related  endorsements,  regardless  of  whether 
the  providers  are  selected  or  paid  for  by  the 
borrower,  seller,  or  loan  originator.  For  non¬ 
purchase  transactions,  the  loan  originator 
may  enter  “NA”  or  “Not  Applicable”  in  this 
Block.  The  charge  shown  in  this  block  is 
subject  to  an  overall  10  percent  tolerance  as 
described  above. 

Block  6,  “Required  services  that  you  can 
shop  for.” — In  this  block,  the  loan  originator 
must  identify  each  third  party  settlement 
service  required  by  the  loan  originator  where 
the  borrower  is  permitted  to  shop  for  and 
select  the  settlement  service  provider 
(excluding  title  services),  along  with  the 
estimated  charge  to  be  paid  to  the  provider 
of  each  service.  The  loan  originator  must 
identify  the  specific  required  services  (e.g., 
survey,  pest  inspection)  and  provide  an 
estimate  of  the  charge  of  each  service.  The 
loan  originator  must  also  add  the  individual 
charges  disclosed  in  this  block  and  place  the 
total  in  the  column  of  this  block.  The  charge 
shown  in  this  block  is  subject  to  an  overall 
10  percent  tolerance  as  described  above. 

Block  7,  “Government  recording 
charges.” — In  this  block,  the  loan  originator 
must  estimate  the  state  and  local  government 
fees  for  recording  the  loan  and  title 
documents  that  can  be  expected  to  be 
charged  at  settlement.  The  charge  shown  in 
this  block  is  subject  to  an  overall  10  percent 
tolerance  as  described  above. 

Block  8,  “Transfer  taxes." — In  this  block, 
the  loan  originator  must  estimate  the  sum  of 
all  state  and  local  government  fees  on 
mortgages  and  home  sales  that  can  be 
expected  to  be  charged  at  settlement,  based 
upon  the  proposed  loan  amount  or  sales 
price  and  on  the  property  address.  A  zero 
tolerance  applies  to  the  sum  of  these 
estimated  fees. 

Block  9,  “Initial  deposit  for  your  escrow 
account.” — In  this  block,  the  loan  originator 
mu.st  estimate  the  amount  that  it  will  require 
the  borrower  to  place  into  a  reserve  or  escrow 
account  at  settlement  to  be  applied  to 
recurring  charges  for  property  taxes, 
homeowner’s  and  other  similar  insurance, 
mortgage  insurance,  and  other  periodic 


charges.  The  loan  originator  must  indicate 
through  check  boxes  if  the  reserve  or  escrow 
account  will  cover  future  payments  for  all 
tax,  all  hazard  insurance,  and  other 
obligations  that  the  loan  originator  requires 
to  be  paid  as  they  fall  due.  If  the  reserve  or 
escrow  account  includes  some,  but  not  all, 
property  taxes  or  hazard  insurance,  or  if  it 
includes  mortgage  insurance,  the  loan 
originator  should  check  “other”  and  then  list 
the  items  included. 

Block  10,  “Daily  interest  charges.” — In  this 
block,  the  loan  originator  must  estimate  the 
total  amount  that  will  be  due  at  settlement 
for  the  daily  interest  on  the  loan  from  the 
date  of  settlement  until  the  first  day  of  the 
first  period  covered  by  scheduled  mortgage 
payments.  The  loan  originator  must  also 
indicate  how  this  total  amount  is  calculated 
by  providing  the  amount  of  the  interest 
charges  per  day  and  the  number  of  days  used 
in  the  calculation,  based  on  a  stated  projected 
closing  date. 

Block  11,  “Homeowner’s  insurance." — The 
loan  originator  must  estimate  in  this  block 
the  total  amount  of  the  premiums  for  any 
hazard  insurance  policy  and  other  similar 
insurance,  such  as  fire  or  flood  insurance  that 
must  be  purchased  at  or  before  settlement  to 
meet  the  loan  originator’s  requirements.  The 
loan  originator  must  also  separately  indicate 
the  nature  of  each  type  of  insurance  required 
along  with  the  charges.  To  the  extent  a  loan 
originator  requires  that  such  insurance  be 
part  of  an  escrow  account,  the  amount  of  the 
initial  escrow  deposit  must  be  included  in 
Block  9. 

Line  B,  “  Your  Charges  for  All  Other 
Settlement  Services." — The  loan  originator 
must  add  the  numbers  in  Blocks  3  through 
1 1  and  enter  this  subtotal  in  the  column  at 
highlighted  Line  B. 

Line  A+B,  “Total  Estimated  Settlement 
Charges.” — The  loan  originator  must  add  the 
subtotals  in  the  right-hand  column  at 
highlighted  Lines  A  and  B  and  enter  this  total 
in  the  column  at  highlighted  Line  A+B. 

Page  3 

“Instructions” 

“Understanding  which  charges  can  change 
at  settlement." — This  section  informs  the 
applicant  about  which  categories  of 
settlement  charges  can  increase  at  closing, 
and  by  how  much,  and  which  categories  of 
settlement  charges  cannot  increase  at  closing. 
This  section  requires  no  loan  originator 
action. 

“Using  the  tradeoff  table.” — This  section  is 
designed  to  make  borrowers  aware  of  the 
relationship  between  their  total  estimated 
settlement  charges  on  one  hand,  and  the 
interest  rate  and  resulting  monthly  payment 
on  the  other  hand.  The  loan  originator  must 
complete  the  left  hand  column  using  the  loan 
amount,  interest  rate,  monthly  payment 
figure,  and  the  total  estimated  settlement 
charges  from  page  1  of  the  GFE.  The  loan 
originator,  at  its  option,  may  provide  the 
borrower  with  the  same  information  for  two 
alternative  loans,  one  with  a  higher  interest 
rate,  if  available,  and  one  with  a  lower 
interest  rate,  if  available,  from  the  loan 
originator.  The  loan  originator  should  list  in 
the  tradeoff  table  only  alternative  loans  for 
which  it  would  presently  issue  a  GFE  based 
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f  !  Good  Faith  Estimate  (GFE) 


rjame  of  Originator 


Ortgtrutor 

Adc^au 


Originator  Miona  Ntanbar 


Origirialor  Email 


Purpose 


Shopping  for 
your  loan 


Important  dates 


Summary  of 
your  loan 


Esctow  account 
information 


Summary  of  your 
settlement  charges 


This  GFE  gives  you  an  estimate  of  your  settlement  charges  and  loan  terms  if  you  are  approved  for 
this  loan.  For  more  information,  see  HUD  s  Speciai  hformatidn  Booklet  on  settlement  charges,  your 
Truth-in-Lending  Disdosures,  and  other  consumerinformation  at  www.hud.gov/respa.  Ifyoudedde 
you  would  tike  to  proceed  with  this  loan,  contact  us. 


Only  you  can  shop  for  the  best  loan  for  you.  Compare  this  GFE  with  other  loan  offers,  so  you  can  find 
the  best  loan.  Use  the  shopping  chart  on  page  3  to  corhpare  all  the  offers  you  receive. 


1.  The  interest  rate  for  this  GFE  is  available  through  | _ |.  After  this  time,  the 

interest  rate,  some  of  your  loan  Origination  Charges,  and  the  monthly  payment  shown  belcw  can 
change  until  you  lock  your  interest  rate. 


2.  This  estimate  for  ail  other  settlement  charges  is  available  through  |  | . 

3.  After  you  lock  your  interest  rate,  you  must  go  to  settlem»^t  within  1  1  days  (your  rate  lock  period) 

to  receive  the  locked  interest  rate, 

4.  You  must  lock  the  interest  rate  at  least  d]  days  before  settlement. 


Your  initial  loan  amount  is 
Your  loan  term  is 
Your  inibal  interest  rate  is 


Your  initial  monthly  amount  <y«ed  for  princip^, 
interest,  and  any  mortgage  insurarx^e  is 


per  month 


Can  your  interest  rate  rise? 


[U  D  Yes,  it  can  rise  to  a  maximum  of 
The  first  change  will  be  in 


Even  if  you  make  payments  on  time,  can  your 
loan  balaixe  rise? 


O  No  D  Yes,  it  can  rise  to  a  maximum  of  $ 


Even  if  you  make  payments  on  tme,  can  your 
monthly  amount  cawed  for  principal,  interest, 
and  any  mortgage  insurance  rise? 


□  Nol  C  Yes,  the  first  increase  can  be  in 

and  the  monthly  amount  owed  can 
rise  to  $  ,  The  rriaximum  it 

can  ever  rise  to  is  $ 


Does  your  loan  have  a  prepayment  penalty'? 


n  No  D  Yes,  your  maximum  prepayment 
peruilty  is  $ 


Does  your  loan  have  a  balloon  payment? 


EH  No;  O  Yes,  you  have  a  baHoon  payment  of 

$  due  in  years. 


Some  lenders  requite  an  escrow  account  to  hold  funds  for  t>avinq  proper^-  taxes  or  other  property- 
related  charges  in  addition  to  your  monthly  amount  owed  of  $  I  I . 

Do  we  require  you  to  have  an  escrow  account  for  your  loan? 

D  No,  you  do  not  have  an  escrow  account.  You  must  pay  these  charges  directly  when  due. 

Q  Yes,  you  have  an  escro*  account.  It  may  or  may  not  cover  all  of  these  charges.  Ask  us. 


^  Your  Ar^sted  Origination  Chaiges  fSee ptge  1} 

I  0  ||  Your  Changes  for  Afl  Other  Settlement  Services  (Sae page  2) 

Total  Estimated  Settlement  Charges 
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Understanding 
your  estlntated 
settlement  charges 


Your  Adjusted  Origination  Charges 


Some  of  these  charges 
ccm  change  at  settlement. 
See  the  top  of  page  3  for 
moremformatkyn. 


1.  Our  origination  charge 

This  charge  is  for  getting  this  loan  for  you. 


2.  Your  credit  or  charge  (points)  for  the  specific  interest  rate  chosen 

Q  The  credit  or  char®  for  the  interest  rate  ofl  I  %  is  included  in 
'Our  origination  charge.’  (See  item  1  at'ove.) 

O  You  receive  a  credit  of  $  1  ~]  for  this  interest  r^e  ofl  1  %. 

This  credit  reduces  your  settlement  charges, 

[U  You  pay  a  charge  of  $1  1  for  ths  interest  rate  of  I  I  %, 

This  charge  (points)  increases  your  total  settlement  charges 

The  tradeoff  table  on  page  3  shows  that  you  can  change  your  total 
settlement  charges  by  choosing  a  different  interest  rate  for  this  loan. 


Vbur  Adjusted  Ori^tation  Charges 


Your  Charges  for  All  Other  Settlement  Services 


3.  Requred  ser/ices  that  we  select 

These  charges  are  for  services  we  require  to  complete  your  settlement. 
We  will  choose  the  providers  of  these  ser/ices. 

Service  Chsrge 


4.  Title  services  and  lerrder's  title  insuraiKe 

This  charge  includes  the  services  of  a  title  or  settlement  agerrt.  for 
example,  arrd  title  irrsurance  to  protect  the  lender,  if  required. 


5.  Owrter’s  title  insurance 

You  may  purchase  an  owner’s  title  insuraiKe  policy  to  protect  your  interest 
in  the  property. 


6.  Reqtured  services  that  you  can  shop  for 

These  charges  are  for  ether  services  that  are  required  to  complete  your 
settlement.  We  can  identify  providers  of  these  services  or  you  can  shop 
for  them  yourself.  Ow  estimates  for  providing  these  services  are  below. 
Service  Charge 


7.  Government  recordkig  charges 

These  charges  are  for  state  and  local  fees  to  record  your  loan  and 
titfe  docianents. 


8.  Transfer  taxes 

These  charges  are  for  state  and  local  fees  on  mortgages  and  home  sales. 


9.  Initial  deposit  for  your  escrow  account 

This  charge  is  heia  in  an  escrow  account  to  pay  future  recurring  charges 
on  your  property  and  indudes  M  all  property  taxes,  □  all  irtsurerKe, 
and  □  otherl 


10.  Daily  interest  charges 

This  charge  is  for  the  daily  interest  on  your  loan  from  the  day  of  your 
settlement  until  the  first  day  of  the  r*ext  nKsnth  or  the  first  day  of  your 
normal  mortgage  payment  cycle.  This  anxiunt  is  $1  loer  day 

for  I  I  days  (if  your  settlerrrent  Is  I  I  ) 


1 1.  Homeowrter's  irmirarKe 

This  charge  is  for  the  insurance  you  must  buy  for  the  property  to  protect 
from  a  loss,  such  as  fire. 

Policy  Charge 


Your  Charges  for  AO  Other  Settlement  Seivkes 


Total  Estiniated  Settlement  Charges 


■'  “?l 


68258  Federal  Register /Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


Instructions 


Understanding 
which  charges 
can  change  at 
settlement 


Thi*  GFE  estimates  your  settienrtent  citar^es.  At  your  settlement,  you  will  receive  a  HUD-1,  a  form  t+tat  lists  your 
actual  costa.  Compare  the  charges  oo  the  Hlff>-1  with  the  charges  on  this  GFE.  Charges  can  change  if  you  select  yoor 
own  provider  and  do  r»ot  use  the  companies  we  identify.  (See  below  for  detaib.) 


Thaco  charges 
caiuiot  incraase 
at  sstdament: 


I  a  Our  origination  charge 


Tho  total  of  thoso  chargos 

Thace  chargee 

can  incraasa  op  to  lOK 

can  cfcanga 

atsatdament 

at  settlamant 

a  Required  serwces  that  we  select 


.  Your  credit  or  charge  ^ints)  fw  the  ,  7-^  services  and  lender^  tide 
spec^  mteiest  rate  chosen  (after  insurance  0  we  select  iheim  or 


m  Required  services  that  you  can  shop 
for  fif  you  do  not  use  companies  we 
testify} 


you  kxk  eiyour  intorest  rate,' 


Your  adjusted  origirvition  charges 
(0teryou  lock  m  your  interest  rate) 


you  use  companies  we  identsfyi 


•  Owner's  tide  instirartce  (ifyou  use 
companies  we  identriy) 


a  Tide  serwees  artd  lenderis  tide 
Insurance  0 you  do  trot  use 
companies  we  idendfy) 


a  Transfer  taxes 


•  Required  services  diet  you  can 
shop  for  0you  use  companies  we 
identify) 


a  Owner's  title  insurance  (H^u  do  not 
use  companies  we  iaentif^ 


m  Government  recording  charges 


a  Initial  deposit  for  your  escrow 
account 


a  Daily  intetest  charges 
•  Homeowner's  insurance 


Using  the 
tradeoff  table 


In  this  GFE,  we  offered  you  this  loan  with  a  particular  interest  rate  and  estimated  setdement  charges.  However: 

•  If  you  want  to  choose  this  same  loan  with  k>w«r  settfamant  ctiargas,  then  you  will  have  a  fdghar  intarast  rata, 
a  If  you  want  to  choose  this  same  loan  with  a  lower  interest  rate,  then  you  will  have  highar  settlamant  charges. 

If  you  would  like  to  choose  an  available  option,  you  most  ask  us  for  a  new  GFE. 

Loan  originators  have  the  option  to  complete  this  table.  Phase  ask  for  oddhonal  information  if  the  table  is  not  completed 


Your  initiat  loan  amount 
Your  initial  interest  rate’ 

Your  initial  monthly  amount  owed 


Change  in  the  monthly  amount  owed  horn 
this  GFE 


Change  in  the  amount  you  will  pay  at 
setdement  with  this  interest  rate 


How  much  your  total  estimated  settlensent 
charges  will  be 


Tha  toen  in  this  GFE 

The  seme  loan  wtth 
lowaf  sattiament  durgat 

Tha  tarea  loan  wtth  a 
lowar  Intarast  rata 

S 

$ 

$ 

% 

% 

% 

$ 

$ 

$ 

No  chango 

You  will  pay  $ 
mora  ovary  month 

You  will  pr^  $ 
lass  ewary  month 

No  change 

Your  setdamant  charges 
will  ba  raducacf  by 

S 

Your  sattlamant 
charges  will  incraaea  by 

S 

$ 

$ 

$ 

'  for  an  adiustabh  rate  loan,  the  compansons  above  areforthe  initial  interest  rate  before  acjjustments  are  made. 


Using  the 
shopping  chart 


Use  this  chart  to  compare  GFfe  from  different  loair  originators.  Fill  in  the  information  by  using  a  different  column 
for  each  GFE  you  receive.  By  compaiirrg  loan  offers,  you  can  shop  for  the  best  loan. 


Loan  originator  name 
initiai  loan  amount 
Loan  term 

Initiat  interest  rate _ 

Initial  monthly  amount  owed 
Rate  lock  period 
Can  interest  rate  rbe? 

Can  loan  balance  rise? 

Can  monthly  amount  owed  rise? 
Prepayment  penalty? 

Balloon  payment? 


Total  Estimated  S«ttt»m«nt  Charges 


If  your  loan  is  Some  lenders  may  sell  your  loan  after  settlement.  Any  fees  lenders  receive  in  the  future  cannot  change  the  loan 
sold  in  th0  future  receive  or  the  charges  you  paid  at  setdement. 


Good  Faith  Estimate  (HUD-GFE)  3 


BILUNG  CODE  4210-67-C 


ff-M 
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■  15.  Appendix  E  to  part  3500  is 
amended  by  removing  the  parenthetical 
“(Existing  Accounts)”  from  the  heading, 
“II.  Example  Illustrating  Single-Item 
Analysis  (Existing  Accounts)”. 

■  16.  Appendix  MS-1  to  part  3500  is 
revised  to  read  as  follows: 

Appendix  MS-1  to  Part  3300 

[Sample  language;  use  business  stationery 
or  similar  heading] 

[Date] 

SERVICING  DISCLOSURE  STATEMENT 
NOTICE  TO  FIRST  LIEN  MORTGAGE 
LOAN  APPLICANTS:  THE  RIGHT  TO 
COLLECT  YOUR  MORTGAGE  LOAN  ■ 
PAYMENTS  MAY  BE  TRANSFERRED 
You  are  applying  for  a  mortgage  loan 
covered  by  the  Real  Estate  Settlement 
Procedures  Act  (RESPA)  (12  U.S.C.  2601  et 
seq.).  RESPA  gives  you  certain  rights  under 
Federal  law.  This  statement  describes 
whether  the  servicing  for  this  loan  may  be 
transferred  to  a  different  loan  servicer. 
“Servicing”  refers  to  collecting  your 
principal,  interest,  and  escrow  payments,  if 
any,  as  well  as  sending  any  monthly  or 
annual  statements,  tracking  account  balances, 
and  handling  other  aspects  of  your  loan.  You 
will  be  given  advance  notice  before  a  transfer 
occurs. 

Servicing  Transfer  Information 

[We  may  assign,  sell,  or  transfer  the 
servicing  of  your  loan  while  the  loan  is 
outstanding.) 

[or] 

[We  do  not  service  mortgage  loans  of  the 
type  for  which. you  applied.  We  intend  to 
assign,  sell,  or  transfer  the  servicing  of  your 
mortgage  loan  before  the  first  payment  is 
due.) 

[or] 

[The  loan  for  which  you  have  applied  will 
be  serviced  at  this  financial  institution  and 
we  do  not  intend  to  sell,  transfer,  or  assign 
the  servicing  of  the  loan.] 

[INSTRUCTIONS  TO  PREPARER:  Insert 
the  date  and  select  the  appropriate  language 
under  “Servicing  Transfer  Information.”  The 
model  format  may  be  annotated  with  further 
information  that  clarifies  or  enhances  the 
model  language.] 

Dated;  November  7,  2008. 

Brian  D.  Montgomery, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  to  FR-5180  Final  Rule  on 
Regulatory  Flexibility  Analysis 

The  following  Regulatory  Flexibility 
Analysis  is  Chapter  6  of  the  final  rule’s 
Economic  Analysis,  which  is  available  for 
public  inspection  and  available  online  at 
http:/ /wwv,'.hud.gov/respa. 

Introduction 

This  chapter  of  the  Regulatory  Impact 
Analysis  is  the  Final  Regulatory  Flexibility 
Analysis  (FRFA)  of  the  final  rule  as  described 


under  Section  604  of  the  Regulatory 
Flexibility  Act.  The  requirements  of  the 
FRFA  are  listed  below  along  with  references 
to  where  the  requirements  are  covered  in  the 
FRFA  and  where  more  detailed  discussion 
can  be  found  in  other  chapters  of  the 
Regulatory  Impact  Analysis  (RIA). 

A.  A  description  of  the  reasons  why  action 
by  the  agency  is  being  considered  can  be 
found  in  Section  III  of  this  chapter,  in 
Section  11  of  Chapter  1  of  the  RIA,  and  in 
greater  detail  in  the  first  sections  of  Chapters 
3  and  4  of  the  RIA. 

B.  A  succinct  statement  of  the  objectives  of, 
and  legal  basis  for,  the  final  rule  is  provided 
in  Section  III  of  this  chapter.  This  is  also 
discussed  in  Section  II  of  Chapter  1  of  the 
RIA  and  in  greater  detail  in  the  first  sections 
of  Chapters  3  and  4  of  the  RIA. 

C.  A  description  and  an  estimate  of  the 
number  of  small  entities  to  which  the  rule 
will  apply  or  an  explanation  of  why  no  such 
estimate  is  available.  Section  V  provides  data 
on  small  businesses  that  may  be  affected  by 
the  rule.  As  explained  in  Section  V,  Chapter 
5  of  the  RIA  also  provides  extensive 
documentation  of  the  characteristics  of  the 
industries  directly  affected  by  the  rule, 
including  various  estimates  of  the  numbers  of 
small  entities,  reasons  why  various  data 
elements  are  not  reliable  or  unavailable,  and 
descriptions  of  methodologies  used  to 
estimate  (if  possible)  necessary  data  elements 
that  were  not  readily  available.  The 
industries  discussed  in  Chapter  5  of  the  RIA 
included  the  following  (with  section 
reference):  mortgage  brokers  (Section  II); 
lenders  including  commercial  banks,  thrifts, 
mortgage  banks,  credit  unions  (Section  III); 
settlement  and  title  services  including  direct 
title  insurance  carriers,  title  agents,  escrow 
firms,  and  lawyers  (Section  IV):  and  other 
third-party  settlement  providers  including 
appraisers,  surveyors,  pest  inspectors,  and 
credit  bureaus  (Section  V);  and  real  estate 
agents  (Section  VI).  As  explained  in  Section 
V  of  this  chapter.  Appendix  A  includes 
estimates  of  revenue  impacts  for  the  new 
Good  Faith  Estimate  (GFE). 

D.  A  description  of  the  projected  reporting, 
record  keeping,  and  other  compliance 
requirements  of  the  rule,  including  an 
estimate  of  the  classes  of  small  entities  that 
will  be  subject  to  the  requirement  and  the 
types  of  professional  skills  necessary  for 
preparation  of  the  report  or  record. 
Compliance  requirements  and  costs  are 
discussed  in  Sections  VII  through  IX  of  this 
chapter.  In  no  case  are  any  professional  skills 
required  for  reporting,  record  keeping,  and 
other  compliance  requirements  of  this  rule 
that  are  not  otherwise  required  in  the 
ordinary  course  of  business  of  firms  affected 
by  the  rule.  As  noted  above.  Chapter  5  of  the 
RIA  includes  estimates  of  the  small  entities 
that  may  be  affected  by  the  rule. 

E.  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
which  may  duplicate,  overlap  or  conflict 
with  the  final  rule.  The  final  rule  provisions 
describing  some  loan  terms  in  the  new  GFE 
and  the  HUD-1  are  similar  to  the  Truth  in 
Lending  Act  (TILA)  regulations;  however  the 
differences  in  approach  between  the  TILA 
regulations  and  HUD’s  RESPA  rule  make 
them  more  complementary  than  duplicative. 


Overlaps  are  discussed  further  in  this 
chapter. 

In  addition,  this  Chapter  contains  (c)  a 
description  of  any  significant  alternatives  to 
the  final  rule  which  accomplish  the  stated 
objectives  of  applicable  statutes  and  which 
minimize  any  significant  impact  of  the  final 
rule  on  small  entities.  The  FRFA  also 
describes  comments  dealing  with  compliance 
and  regulatory  burden  in  the  2008  proposed 
rule.  Some  of  the  comments  were  on 
provisions  of  the  2008  proposed  rule  that 
have  been  dropped.  Other  comments  were  on 
impacts  that  the  Department  believes  will  be 
small  or  non-existent.  Some  of  the 
compliance  and  regulatory  burden  comments 
concerned  costs  that  are  only  felt  during  the 
start-up  period  and  are  one-time  costs.  These 
are  discussed  in  Section  VII. B,  while 
comments  on  recurring  costs  of 
implementing  the  new  GFE  form  are 
addressed  in  Section  VIl.C.  Section  VII. D 
discusses  GFE-related  changes  in  the  final 
rule  that  reduce  regulatory  burden.  Section 
VII.E  discusses  compliance  issues  related  to 
GFE  tolerances  on  settlement  party  costs, 
while  Section  VII. F  discusses  efficiencies 
associated  with  the  new  GFE. 

Before  proceeding  further.  Section  II 
provides  a  brief  summary  of  the  main 
findings  from  the  Regulatory  Impact  Analysis 
that  relate  to  the  final  rule. 

Summary  of  the  Regulatory  Impact  Analysis 

There  is  strong  evidence  of  information 
asymmetry  between  mortgage  originators  and 
settlement  service  providers  and  consumers, 
allowing  loan  originators  to  capture  much  of 
the  consumer  surplus  in  this  market  through 
price  discrimination.  The  RESPA  disclosure 
statute  is  meant  to  address  this  information 
asymmetry,  but  the  evidence  shows  that  the 
current  RESPA  regulations  are  not  effective. 
The  final  rule  will  create  a  more  level¬ 
playing  field  through  a  more  transparent  and 
standard  disclosure  of  loan  details  and 
settlement  costs;  tolerances  on  settlement 
charges  leading  to  prices  that  consumers  can 
rely  on;  and  a  comparison  page  on  the  HUD- 
1  that  allows  the  consumer  to  compare  the 
amounts  listed  for  particular  settlement  costs 
on  the  GFE  with  the  total  costs  listed  for 
those  charges  on  the  HUD-1,  and  to  double 
check  the  loan  details  at  settlement.  These 
changes  will  encourage  comparison  shopping 
by  informed  consumers,  which  will  place  a 
competitive  pressure  on  market  prices,  and 
enable  consumers  to  retain  more  consumer 
surplus. 

Overview  of  Final  Rule 

The  Department  of  Housing  and  Urban 
Development  has  issued  a  final  rule  under 
the  Real  Estate  Settlement  Procedures  Act 
(RESPA)  to  simplify  and  improve  the  process 
of  obtaining  home  mortgages  and  to  reduce 
settlement  costs  for  consumers.  This 
Regulatory  Impact  Analysis  and  Regulatory 
Flexibility  Analysis  examine  the  economic 
effects  of  that  rule.  As  this  Regulatory  Impact 
Analysis  demonstrates,  the  final  rule  is 
expected  to  improve  consumer  shopping  for 
mortgages  and  to  reduce  the  costs  of  closing 
a  mortgage  transaction  for  the  consumer. 
Consumer  savings  were  estimated  under  a 
variety  of  scenarios  about  originator  and 
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settlement  co.sts.  In  the  base  case,  the 
estimated  price  reduction  to  borrowers  comes 
to  S8.35  billion  or  S668  per  loan.  This 
represents  the  substantial  savings  that  can  be 
achieved  with  the  final  rule. 

The  final  RESPA  rule  includes  a  new, 
simplified  Good  Faith  Estimate  (GFE)  that 
includes  tolerances  on  final  settlement  costs 
and  a  new  method  for  reporting  wholesale 
lender  payments  in  broker  transactions.  The 
final  rule  allows  service  providers  to  use 
prices  based  on  the  average  charges  for  the 
third-party  services  they  purchase,  making 
their  business  operations  simpler  and  less 
costly.  Competition  among  loan  originators 
will  put  pressure  for  these  cost  savings  to  be 
passed  on  to  borrowers.  The  new  GFE  will 
produce  substantial  shopping  and  price- 
reduction  benefits  for  both  origination  and 
third-party  settlement  services. 

Because  the  final  rule  calls  for  significant 
changes  in  the  process  of  originating  a 
mortgage,  this  Regulatory  Impact  Analysis 
identifies  a  wide  range  of  benefits,  costs, 
efficiencies,  transfers,  and  market  impacts. 
The  effects  on  consumers  from  improved 
borrower  shopping  will  be  substantial  under 
this  rule.  Similarly,  the  use  of  tolerances  will 
place  needed  controls  on  origination  and 
third-party  fees.  Ensuring  that  yield  spread 
premiums  are  credited  to  borrowers  in 
brokered  transactions  could  cause  significant 
transfers  to  consumers.  The  increased 
competition  associated  with  RESPA  reform 
will  reduce  settlement  service  costs  and 
result  in  transfers  to  consumers  from  service 
providers.  Entities  that  will  suffer  revenue 
losses  under  the  final  rule  are  usually  those 
who  are  charging  prices  higher  than 
necessary  or  are  benefiting  from  the  current 
system’s  market  failure. 

Note  to  Reader:  A  comprehensive 
summary  of  the  problems  with  the  current 
mortgage  shopping  system  and  the  benefits 
and  market  impacts  of  the  final  rule  is 
provided  in  Section  I  of  Chapter  3. 

Problems  With  the  Mortgage  Shopping 
Process  and  the  Current  GFE 

The  current  system  for  originating  and 
closing  mortgages  is  highly  complex  and 
suffers  from  several  problems  that  have 
resulted  in  high  prices  for  borrowers.  Studies 
indicate  that  consumers  are  often  charged 
high  fees  and  can  face  wide  variations  in 
prices,  both  for  origination  and  third-party 
settlement  services.  The  main  points  are  as 
follows: 

•  There  are  many  barriers  to  effective 
shopping  for  mortgages  in  today’s  market. 

The  process  can  be  complex  and  can  involve 
rather  complicated  financial  trade-offs, 
which  are  often  not  fully  and  clearly 
explained  to  borrowers. 

•  Consumers  often  pay  non-competitive 
fees  for  originating  mortgages.  Most  observers 
believe  that  the  market  breakdown  occurs  in 
the  relationship  between  the  consumer  and 
the  loan  originator — the  ability  of  the  loan 
originator  to  price  discriminate  among 
different  types  of  consumers  leads  to  some 
consumers  paying  more  than  other 
consumers.^ 


2  One  could  see  price  discrimination  in  a 
competitive  market  that  was  the  result  of  different 


•  There  is  convincing  statistical  evidence 
that  yield  spread  premiums  are  not  always 
used  to  offset  the  origination  and  settlement 
costs  of  the  consumer.  Studies,  including  a 
recent  HUD-sponsored  study  of  FHA  closing 
costs  by  the  Urban  Institute,  find  that  yield 
spread  premiums  are  often  used  for  the 
originator’s  benefit,  rather  than  for  the 
consumer’s  benefit. ^ 

•  Borrowers  can  be  confused  about  the 
trade-off  between  interest  rates  and  closing 
costs.  It  may  be  difficult  for  borrowers  (even 
sophisticated  ones  but  surely  unsophisticated 
ones)  to  understand  the  financial  trade-offs 
associated  with  discount  points,  yield  spread 
premiums,  and  upfront  settlement  costs. 
While  many  originators  explain  this  to  their 
borrowers-,  giving  them  an  array  of  choices  to 
meet  their  needs,  some  originators  may  only 
show  borrowers  a  limited  number  of  options. 

•  There  is  also  evidence  that  prices  paid 
for  third-party  services  are  highly  variable, 
indicating  that  there  is  much  potential  to 
reduce  title,  closing,  and  other  settlement 
costs.  For  example,  a  recent  analysis  of  FHA 
closing  costs  by  the  Urban  Institute  shows 
wide  variation  in  title  and  settlement  costs. 
There  is  not  always  an  incentive  in  today’s 
market  for  originators  to  control  these  costs. 
Too  often,  high  third-party  costs  are  simply 
passed  through  to  the  consumer.  And 
consumers  may  not  be  the  best  shoppers  for 
third-party  service  providers  due  to  their  lack 
of  expertise  and  to  the  infrequency  with 
which  they  shop  for  these  services. 
Consumers  often  rely  on  recommendations 
from  the  real  estate  agent  (in  the  case  of  a 
home  purchase)  or  from  the  loan  originator 
(in  the  case  of  a  refinance  as  well  as  a  home 
purchase). 

Today’s  GFE.  Today’s  GFE  does  not  help 
the  above  situations,  as  it  is  not  an  effective 
tool  for  facilitating  borrower  shopping  nor  for 
controlling  third-party  settlement  costs.  The 
current  GFE  is  typically  comprised  of  a  long 
list  of  charges,  as  today’s  rules  do  not 
prescribe  a  standard  form  or  consolidated 
categories.  Such  a  long  list  of  individual 
charges  can  be  overwhelming,  often  confuses 
consumers,  and  seems  to  provide  little  useful 
information  for  consumer  shopping.  The 
current  GFE  certainly  does  not  inform 
consumers  what  the  major  costs  are  so  that 
they  can  effectively  shop  and  compare 
mortgage  offers  among  different  loan 
originators.  The  current  GFE  does  not  e.xplain 
how  the  borrower  can  use  the  document  to 
shop  and  compare  loans.  Also,  the  GFE  fails 
to  make  clear  the  relationship  between  the 
closing  costs  and  the  interest  rate  on  a  loan, 
notwithstanding  that  many  mortgage  loans 
originated  today  adjust  up-front  closing  costs 
due  at  settlement,  either  up  or  down. 


costs  associated  with  originating  loans  for  different 
applicants.  For  example,  tho.se  who  required  more 
work  by  the  originator  to  obtain  loan  approval 
might  be  charged  more  than  those  whose 
applications  required  little  work  in  order  to  obtain 
an  approval.  The  price  discrimination  we  refer  to 
in  this  paragraph  and  el.sewhere  in  this  analysis  is 
not  cost-based.  It  is  the  result  of  market 
imperfections,  such  as  poor  borrower  information 
on  alternatives  that  leads  borrowers  to  accept  loans 
at  higher  cost  than  the  competitive  level. 

^  See  Section  IV. D  of  Chapter  2  for  a  discussion 
of  these  studies. 


depending  on  whether  the  interest  rate  on  the 
loan  is  below  or  above  “par.”  Finally,  current 
rules  do  not  assure  that  the  “good  faith 
estimate”  is  a  reliable  estimate  of  final 
settlement  costs.  As  a  result,  under  today’s 
rules,  the  estimated  costs  on  GFEs  may  be 
unreliable  or  incomplete,  and  final  charges  at 
settlement  may  include  significant  increases 
in  items  that  were  estimated  on  the  GFE,  as 
well  as  additional  fees,  which  can  add  to  the 
consumer’s  ultimate  closing  costs. 

Thus,  today’s  GFE  is  not  an  effective  tool 
for  facilitating  borrower  shopping  or  for 
controlling  origination  and  third-party 
settlement  costs.  There  is  enormous  potential 
for  cost  reductions  in  today’s  market,  which 
is  too  often  characterized  by  relatively  high 
and  highly  variable  charges  for  both 
origination  and  third-party  services. 

In  addition,  today’s  RESPA  rules  hold  back 
efficiency  and  competition  by  acting  as  a 
barrier  to  innovative  cost-reduction 
arrangements.  While  today’s  mortgage  market 
is  characterized  by  increased  efficiencies  and 
lower  prices  due  to  technological  advances 
and  other  innovations  that  is  not  the  case  in 
the  settlement  area  where  aggressive 
competition  among  settlement  service 
providers  simply  does  not  always  take  place. 
Existing  RESPA  regulations  inhibit  average 
cost  pricing,'*  which  is  an  example  of  a  cost 
reduction  technique.  Thus,  a  framework  is 
needed  that  would  encourage  competitive 
negotiations  and  other  arrangements  that 
would  lead  to  lower  settlement  prices.  The 
new  GFE  will  provide  such  a  framework. 

Approach  of  the  Final  Rule 

Main  Components  of  the  New  GFE  and 

HUD-1 

The  GFE  format  simplifies  the  process  of 
originating  mortgages  by  consolidating  costs 
into  a  few  major  cost  categories.®  The  GFE 
ensures  that  in  brokered  transactions, 
borrowers  receive  the  hill  benefit  of  the 
higher  price  paid  by  wholesale  lenders  for  a 
loan  with  a  high  interest  rate;  that  is,  so- 
called  yield  spread  premiums.  On  both  the 
GFE  and  HUD-1,  the  portion  of  any 
wholesale  lender  payments  that  arise  because 
a  loan  has  an  above-par  interest  rate  is  passed 
through  to  borrowers  as  a  credit  against  other 
costs.  Thus,  there  is  assurance  that  borrowers 
who  take  on  an  above-par  loan  receive  funds 
to  offset  their  settlement  costs.  The  new  GFE 
also  includes  a  trade-off  table  that  will  assist 
consumers  in  understanding  the  relationship 
between  higher  interest  rates  and  lower 
settlement  costs. 

HUD  conducted  consumer  tests  to  further 
improve  the  GFE  form  in  the  2002  proposed 
rule.  Numerous  changes  were  made  to  make 
the  GFE  more  user-friendly.  The  GFE  form  in 


■•The  charges  reported  on  the  HlID-1  are  required 
to  be  the  specific  charge  paid  in  connection  with 
the  specific  loan  for  which  the  HUD-1  is  filled  out. 
Pricing  based  on  average  charges  is  the  practice  of 
charging  all  borrowers  the  same  average  charge  for 
a  group  of  similar  loans.  .Average  cost  pricing 
requires  less  record  keeping  and  tracking  for  any 
individual  loan  since  the  numbers  reported  to  the 
settlement  agent  need  not  be  transaction  specific. 
Average  cost  pricing  is  not  permissible  under 
RESPA  because  loan-specific  prices  are  required. 

®  See  the  proposed  GFE  in  Exhibit  3-B  of  Chapter 
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the  final  rule  includes  a  summary  page 
containing  the  key  information  for  shopping; 
during  the  tests,  consumers  reported  that  the 
summary  page  was  a  useful  addition  to  the 
GFE.  The  trade-off  table,  another  component 
of  the  GFE  that  consumers  found  useful,  is 
also  included  in  the  final  GFE.  The  final  GFE 
is  a  form  that  consumers  find  to  be  clear  and 
well  written  and,  according  the  tests 
conducted,  one  that  they  can  use  to 
determine  the  least  expensive  loan.  In  other 
words,  it  is  a  shopping  tool  that  is  a  vast 
improvement  over  today’s  GFE  with  its  long 
list  of  fees  that  can  change  (i.e.,  increase)  at 
settlement. 

The  final  GFE  includes  a  set  of  tolerances 
on  originator  and  third-party  costs: 
originators  must  adhere  to  their  own 
origination  fees,  and  give  estimates  subject  to 
a  10  percent  upper  limit  on  the  sum  of 
certain  third-party  fees.  The  tolerances  on 
originator  and  third-party  costs  will 
encourage  originators  not  only  to  lower  their 
own  costs  but  also  to  seek  lower  costs  for 
third-party  services. 

The  final  rule  would  allow  service 
providers  to  use  pricing  based  on  average 
charges  for  third-party  services  they  purchase 
so  long  as  the  average  is  calculated  using  a 
documented  method  and  the  charge  on  the 
HUD-1  is  no  greater  than  the  average  paid  for 
that  service.  This  will  make  internal 
operations  for  the  loan  originator  simpler  and 
less  costly  and  competition  among  lenders 
will  put  pressure  for  these  cost  savings  to  be 
passed  on  to  borrowers  as  well.  The  end 
result  of  all  these  changes  should  be  lower 
third-party  fees  for  consumers. 

To  increase  the  value  of  the  new  GFE  as 
a  shopping  document,  HUD  is  proposing 
revisions  to  the  HUD-1  Settlement  Statement 
form  that  will  make  the  GFE  and  HUD-1 
easier  to  compare.  The  revised  HUD-1  uses 
the  same  language  to  describe  categories  of 
charges  as  the  GFE,  and  orders  the  categories 
of  charges  in  the  same  way.  This  makes  it 
much  simpler  to  compare  the  two  documents 
and  confirm  whether  the  tolerances  required 
in  the  new  GFE  have  been  met  or  exceeded. 

In  addition,  the  final  rule  introduces  a 
comparison  in  the  revised  HUD-1  that 
would:  (1)  Compare  the  GFE  estimates  to  the 
HUD-1  charges  and  advise  borrowers 
whether  tolerances  have  been  met  or 
exceeded;  (2)  verify  that  the  loan  terms 
summarized  on  the  GFE  match  those  in  the 
loan  documents,  including  the  mortgage 
note;  and  (3)  provide  additional  information 
on  the  terms  and  conditions  of  the  mortgage. 
These  components  of  the  rule  are  required 
together  to  fully  realize  the  consumer  saving 
on  mortgage  closing  cost  estimated  here. 

Given  that  there  has  been  no  significant 
change  in  the  basic  HUD-1  structure  and 
layout,  besides  the  addition  of  a  comparison 
page,  generating  this  new  HUD-1  should  not 
pose  any  problem  for  firms  closing  loans — in 
fact,  the  closing  process  will  be  much 
simpler  given  that  borrowers  and  closing 
agents  can  precisely  link  the  information  on 
the  initial  GFE  to  the  information  on  the  final 
HUD-1  .The  HUD-1  has  also  been  adjusted  to 
ensure  that  the  new  GFE  (a  shopping 
document  issued  early  in  the  process)  and 
the  HUD-1  (a  final  settlement  document 
issued  at  closing)  work  well  together.  The 


layout  of  the  revised  HUD— 1  has  new 
labeling  of  some  lines  so  that  each  entry  from 
the  GFE  can  be  found  on  the  revised  HUD— 

1  with  the  exact  wording  as  on  the  GFE.  This 
will  make  it  much  easier  to  determine  if  the 
fees  actually  paid  at  settlement  are  consistent 
with  the  GFE,  whether  the  borrower  does  it 
alone  or  with  the  assistance  of  the  settlement 
agent.  The  reduced  number  of  HUD-1  entries 
that  should  result,  as  well  as  use  of  the  same 
terminology  on  both  forms  should  reduce  the 
time  spent  by  the  borrower  and  settlement 
agents  comparing  and  checking  the  numbers. 

The  significant  changes  made  to  the  final 
rule  from  the  March  2008  proposed  rule  are: 

•  A  GFE  form  that  is  a  shorter  form  than 
had  been  proposed. 

•  Allowing  originators  the  option  not  to 
fill  out  the  tradeoff  table  on  the  GFE  form. 

•  A  revised  definition  of  application  to 
eliminate  the  separate  GFE  application 
process. 

•  Adoption  of  requirements  for  the  GFE 
that  are  similar  to  recently  revised  Federal 
Reserve  Board  Truth-in-Lending  regulations 
which  limit  fees  charged  in  connection  with 
early  disclosures  and  defining  timely 
provision  of  the  disclosures. 

•  Glarification  of  terminology  that 
describes  the  process  applicable  to,  and  the 
terms  of,  an  applicant’s  particular  loan. 

•  Inclusion  of  a  provision  to  allow  lenders 
a  short  period  of  time  in  which  to  correct 
certain  violations  of  the  new  disclosure 
requirements. 

•  A  revised  HUD-l/lA  settlement 
statement  form  that  includes  a  summary  page 
of  information  that  provides  a  comparison  of 
the  GFE  and  HUD-1/1  A  list  of  charges  and 

a  listing  of  final  loan  terms  as  a  substitute  for 
the  proposed  closing  script  addition. 

•  Elimination  of  the  requirement  for  a 
closing  script  to  be  completed  and  read  by 
the  closing  agent. 

•  A  simplified  process  for  utilizing  an 
average  charge  mechanism. 

•  No  regulatory  change  in  this  rulemaking 
regarding  negotiated  discounts,  including 
volume  based  discounts. 

Estimates  and  Sources  of  Consumer  Savings 
From  the  Final  Rule 

Overall  Savings.  Chapter  3  discusses  the 
consumer  benefits  associated  with  the  new 
GFE  form  and  provides  dollar  estimates  of 
consumer  savings  due  to  improved  shopping 
for  both  originator  and  third-party  services. 
Consumer  savings  were  estimated  under  a 
variety  of  scenarios  about  originator  and 
settlement  costs.®  In  the  base  case,  the 
estimated  price  reduction  to  borrowers  comes 
to  $8.35  billion  annually,  or  12.5  percent  of 
the  $66.7  billion  in  total  charges  (i.e., 
origination  fees,  appraisal,  credit  report,  tax 
service  and  flood  certificate  and  title 
insurance  and  settlement  agent  charges).^ 
Thus,  there  is  an  estimated  $8.35  billion  in 
transfers  from  firms  to  borrowers  from  the 
improved  disclosures  and  tolerances  of  the 
new  GFE.  This  would  represent  savings  of 


®  Throughout  this  Economic  Analysis,  the  terms 
“borrowers”  and  “consumers”  are  often  used 
interchangeably. 

^  Government  fees  and  taxes  and  escrow  items  are 
not  included  in  this  analysis,  as  they  are  not  subject 
to  competitive  market  pressures. 


$668  per  loan.  Sensitivity  analysis  was 
conducted  with  respect  to  the  savings 
projection  in  order  to  provide  a  range  of 
estimates.  Because  title  fees  account  for  over 
70  percent  of  third-party  fees  and  because 
there  is  widespread  evidence  of  lack  of 
competition  and  overcharging  in  the  title  and 
settlement  closing  industry,  one  approach 
projected  third-party  savings  only  in  that 
industry.  This  approach  (called  the  “title 
approach”)  projected  savings  of  $200  per 
loan  in  title  and  settlement  fees.  In  this  case, 
the  estimated  price  reduction  to  borrowers 
comes  to  $8.38  billion  ($670  per  loan),  or 
12.6  percent  of  the  $66.7  billion  in  total 
charges — savings  figures  that  are  practically 
identical  to  the  base  case  mentioned  above.® 
Other  projections  also  showed  substantial 
savings  for  consumers.  As  explained  in 
Ghapter  3,  estimated  consumer  savings  under 
a  more  conservative  projection  totaled  $6.48 
billion  ($518  per  loan),  or  9.7  percent  of  total 
settlement  charges.  Thus,  while  consumer 
savings  are  expected  to  be  $8.35  billion  (or 
12.5  percent  of  total  charges)  in  the  base  case 
or  $8.38  billion  (12.6  percent  of  total  charges) 
in  the  title  approach,  they  were  $6.48  billion 
(or  9.7  percent  of  total  charges)  in  a  more 
conservative  sensitivity  analysis.  This  $6.48- 
$8.38  billion  ($518-$670  per  loan)  represents 
the  substantial  savings  that  can  be  achieved 
with  the  new  GFE. 

Industry  Breakdown  of  Savings.  Chapter  3 
also  disaggregates  the  sources  of  consumer 
savings  into  the  following  major  categories: 
originators  with  a  breakdown  for  brokers  and 
lenders,  and  third-party  providers  with  a 
breakdown  for  the  title  and  settlement 
industry  and  other  third-party  providers.®  In 
the  base  case,  originators  (brokers  and 
lenders)  contribute  $5.88  billion,  or  70 
percent  of  the  $8.35  billion  in  consirtner 
savings.  This  $5.88  billion  in  savings 
represents  14.0  percent  of  the  total  revenue 
of  originators,  which  is  projected  to  be  $42.0 
billion.'®  The  $5.88  billion  is  divided 
between  brokers,  which  contribute  $3.53 
billion,  and  lenders  (banks,  thrifts,  and 
mortgage  banks),  which  contribute  the 
remaining  $2.35  billion.  The  shares  for 
brokers  (60  percent)  and  lenders  (40  percent) 
represent  their  respective  shares  of  mortgage 
originations.  In  the  base  case,  third-party 
settlement  service  providers  contribute  $2.47 
billion,  or  30  percent  of  the  $8.35  billion  in 
consumer  savings.  This  $2.47  billion  in 
savings  represents  10.0  percent  of  the  total 


®  If  the  savings  in  title  and  settlement  closing  fees 
due  to  RESPA  reform  were  only  $150,  then  the 
estimated  price  reduction  to  borrowers  comes  to 
$7.76  billion,  or  11.6  percent  of  the  $66.7  billion 
in  total  charges. 

9  Readers  are  referred  to  Chapter  5  for  a  more 
detailed  examination  of  the  various  component 
industries  (e.g.,  title  services,  appraisal,  etc.)  as  well 
as  for  the  derivations  of  many  of  the  estimates 
presented  in  this  chapter. 

'°This  assumes  a  1.75  percent  origination  fee  for 
brokers  and  lenders,  which,  when  applied  to 
projected  originations  of  $2.4  trillion,  yields  $42.0 
billion  in  total  revenues  from  origination  fees  (both 
direct  and  indirect).  See  Steps  {3)-(5)  of  Section 
VIl.E.l  of  Chapter  3  for  the  explanation  of 
origination  costs.  Sensitivity  analyses  are 
conducted  for  smaller  origination  fees  of  1.5  percent 
and  larger  fees  of  2.0  percent;  see  Step  (21)  in 
Section  VII.E.4  of  Chapter  3. 
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revenue  of  third-party  providers,  which  is 
projected  to  be  $24. 7*38  billion.'**  The  $2.47 
billion  is  divided  between  title  and 
settlement  agents,  which  contribute  $1.79 
billion,  and  other  third-party  providers 


(appraisers,  surveyors,  pest  inspectors,  etc.), 
which  contribute  $0.68  billion.  Title  and 
settlement  agents  contribute  a  large  share 
because  they  account  for  72.5  percent  of  the 


In  the  title  approach,  title  and  settlement 
agents  account  for  all  third-party  savings, 
which  total  $2.5  billion  if  per  loan  savings 
are  $200  and  $1.88  billion  if  per  loan  savings 


iers  third-party  services  included  in  this  analysis,  are  $150. 

Table  6-1— Industry  Breakdown  of  Consumer  Savings 


Source  of  savings 


Loan  Origination  . 

Lenders . 

Brokers  . 

Third-Party  Services 
Title/^ttlement  . 
Other . 


'Savings  are  12.5%  of  $66.7  billion  revenue  in  charges. 


T  ransfers 
(billions) 


Savings 
per  loan 
(12.5  million 
loans) 


Percentage  of 
total  savings 
(percent) 


Section  III.D  of  this  executive  summary 
presents  the  revenue  impacts  on  small 
originators  and  small  third-party  providers. 

Sources  of  Savings:  Lower  Origination  and 
Third-Party  Fees.  The  Regulatory  Impact 
Analysis  presents  evidence  that  some 
consumers  are  paying  higher  prices  for 
origination  and  third-party  services.  The  new 
GFE  format  in  the  final  rule  will  improve 
consumer  shopping  for  mortgages,  which 
will  result  in  better  mortgage  products,  lower 
interest  rates,  and  lower  origination  and 
third-party  costs  for  borrowers. 

•  The  final  rule  simplifies  the  process  of 
originating  mortgages  by  consolidating  costs 
into  a  few  major  cost  categories.  This  is  a 
substantial  improvement  over  today’s  GFE 
that  is  not  standardized  and  can  contain  a 
long  list  of  individual  charges  that 
encourages  fee  proliferation.  This  makes  it 
easier  for  the  consumer  to  become 
overwhelmed  and  confused.  The  consistent 
and  simpler  presentation  of  the  GFE  will 
improve  the  ability  of  the  consumer  to  shop. 

•  A  GFE  with  a  summary  page,  which 
includes  the  terms  of  the  loan,  will  make  it 
clear  to  the  consumer  whether  they  are 
comparing  similar  loans. 

•  A  GFE  with  a  summary  page  will  make 
it  simpler  for  borrowers  to  shop.  The  higher 
reward  for  shopping,  along  with  the 
increased  ease  with  which  borrowers  can 
compare  loans,  should  lead  to  more  effective 
shopping,  more  competition,  and  lower 
prices  for  borrowers. 

•  The  GFE  makes  cost  estimates  more 
reliable  by  applying  tolerances  to  the  figures 
reported.  This  will  reduce  the  all  too  frequent 
problem  of  borrowers  being  surprised  by 
additional  costs  at  settlement.  With  fees 
firmer  under  the  GFE,  shopping  is  more 
likely  to  result  in  borrowers  saving  money 
when  they  shop. 

•  The  new  GFE  will  disclose  yield  spread 
premiums  and  discount  points  in  brokered 
loans  prominently,  accurately,  and  in  a  way 
that  should  inform  borrowers  how  they  may 
be  used  to  their  advantage.  Both  values  will 
have  to  be  calculated  as  the  difference 


between  the  wholesale  price  of  the  loan  and 
its  par  value.  Their  placement  in  the 
calculations  that  lead  to  net  settlement  costs 
will  make  them  very  difficult  to  miss.  That 
placement  should  also  enhance  borrower 
comprehension  of  how  yield  spread 
premiums  can  be  used  to  reduce  up-front 
settlement  costs.  Tests  of  the  form  indicate 
that  consumers  can  determine  the  cheaper 
loan  when  comparing  a  broker  loan  with  a 
lender  loan. 

•  The  new  GFE  will  better  inform 
consumers  about  their  financing  choices  by 
including  a  tradeoff  table  on  page  3  where 
originators  can  present  the  different  interest 
rate  and  closing  cost  options  available  to 
borrowers.  For  example,  consumers  will 
better  understand  the  trade-offs  between 
reducing  their  closing  costs  and  increasing 
the  interest  rate  on  the  mortgage. 

•  The  final  rule  allows  settlement  service 
providers  to  use  prices  based  on  average 
charges  for  the  third-party  services  they 
purchase. 

•  The  above  changes  and  the  imposition  of 
tolerances  on  fees  will  encourage  originators 
to  seek  lower  settlement  service  prices.  The 
tolerances  will  lead  to  well-informed  market 
professionals  either  arranging  for  the 
purchase  of  the  settlement  services  or  at  least 
establishing  a  benchmark  that  borrowers  can 
use  to  start  their  own  search.  Under  either  set 
of  circumstances,  this  should  lead  to  lower 
prices  for  borrowers  than  if  the  borrowers 
shopped  on  their  own,  since  the  typical 
borrower’s  knowledge  of  the  settlement 
service  market  is  limited,  at  best. 

Savings  and  Transfers,  Efficiencies,  and  Costs 

As  explained  above,  it  is  estimated  that 
borrowers  would  save  $8.35  billion  in 
origination  and  settlement  charges.  This 
$8.35  billion  represents  transfers  to 
borrowers  from  high  priced  producers,  with 
$5.88  billion  coming  from  originators  and 
$2.47  billion  from  third-party  settlement 
service  providers.  In  addition  to  the  transfers, 
there  are  efficiencies  associated  with  the  rule 
as  well  as  costs. 


Mortgage  applicants  and  borrowers  realize 
$1,169  million  savings  in  time  spent 
shopping  for  loans  and  third-party  services. 
Loan  originators  save  $975  million  in  time 
spent  with  shoppers  and  from  average  cost 
pricing.  Third-party  settlement  service 
providers  save  $191  million  in  time  spent 
with  shoppers.  Some  or  all  of  industry’s  total 
of  $1,166  million  in  efficiency  gains  have  the 
potential  to  be  passed  through  to  borrowers 
through  competition.  There  are  additional 
social  efficiencies  such  as  the  reduction  of 
non-productive  behavior  and  positive 
externalities  of  preventing  foreclosures  (see 
Section  X.D.). 

The  total  one-time  compliance  costs  to  the 
lending  and  settlement  industry  of  the  GFE 
and  HUD-1  are  estimated  to  be  $571  million, 
$407  million  of  which  is  borne  by  small 
business.  These  costs  are  summarized  below. 
Total  recurring  costs  are  estimated  to  be  $918 
million  annually  or  $73.40  per  loan.  The 
share  of  the  recurring  costs  on  small  business 
is  $471  million.  This  Chapter  6  examines  in 
greater  detail  the  compliance  and  other  costs 
associated  with  the  GFE  and  HUD-1  forms 
and  its  tolerances. 

The  new  GFE  in  the  final  rule  has  some 
features  that  would  increase  the  cost  of 
providing  it  and  some  that  would  decrease 
the  cost.  Practically  all  of  the  information 
required  on  the  GFE  is  readily  available  to 
originators,  suggesting  no  additional  costs. 
The  fact  that  there  are  fewer  numbers  and 
less  itemization  of  individual  fees  suggests 
reduced  costs.  On  the  other  hand,  there  could 
be  a  small  amount  of  additional  costs 
associated  with  the  optional  trade-off  table 
but  that  is  not  clear.  "Thus,  while  it  is  difficult 
to  estimate,  it  appears  that  there  could  be  a 
net  of  zero  additional  costs.  However,  if  the 
GFE  added  10  minutes  per  application  to  the 
time  it  takes  to  handle  the  forms  today; 
annual  costs  would  rise  by  $255  million  at 
1.7  applications  per  loan  or  ($12  per 
application  or  $20  per  loan)  or  $405  million 
at  2.7  applications  per  loan  ($32  per  loan). 

We  assume  the  high-cost  scenario  for 


*'  See  Step*(7)  of  Section  VII.E.l  of  Chapter  3  for 
the  derivation  of  the  $24,738  billion. 
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summary  table  6—5.  (See  Section  VII. C.l  of 
this  chapter  for  further  details.) 

The  presence  of  tolerances  will  lead  to 
some  additional  costs  to  originators  of 
making  additional  arrangements  for  third 
parties  to  provide  settlement  services.  If  the 
average  loan  originator  incurs  an  average  of 
10  minutes  per  loan  of  effort  making  third- 
party  arrangements  to  meet  the  tolerances, 
then  the  total  cost  to  originators  of  making 
third-party  arrangements  to  meet  the 
tolerance  requirements  comes  to  $150 
million  ($12  per  loan).  (See  Section  VILE. 2  of 
this  chapter.) 

There  is  the  potential  of  additional 
underwriting  costs  if  the  number  of 
applications  requiring  a  credit  check  rise 
beyond  the  current  ratio  of  1.7  applications 
per  loan.  Thus,  if  this  ratio  remains  constant, 
there  will  be  no  recurring  compliance  costs 
from  additional  underwriting.  If,  however, 
the  demand  for  preliminary  GFEs  increases 
to  2.7  applications  per  loan,  then  the  total 
costs  for  originators  will  be  $138  million  or 
$11  per  loan  (See  Section -VII. C.). 

In  addition  to  the  recurring  costs  of  the 
GFE,  there  will  be  one-time  adjustment  costs 
of  $383  million  in  switching  to  the  new  form. 
Loan  originators  will  have  to  upgrade  their 
software  and  train  staff  in  its  use  in  order  to 
accommodate  the  requirements  of  the  new 
rule.  It  is  estimated  that  the  software  cost  will 
be  $33  million  and  the  training  cost  will  be 
$58  million,  for  a  total  of  $91  million  (see 
Section  VII. B.l  of  this  chapter).  We  assume 
that,  of  the  loan  originators’  software  and 
training  costs,  $73  million  is  attributable  to 
the  new  GFE  and  $18  million  to  the  new 
HUD-1.  Once  the  new  software  is 
functioning,  the  recurring  costs  of  training 


new  employees  in  its  use  and  the  costs 
associated  with  periodic  upgrades  simply 
replace  those  costs  that  would  have  been 
incurred  doing  the  same  thing  with  software 
for  the  old  rule.  They  represent  no  additional 
costs  of  the  new  rule. 

Similarly,  there  will  be  a  one-time 
adjustment  cost  for  legal  advice  on  how  to 
deal  with  the  changes  related  to  the  new 
GFE.  The  one-time  adjustment  cost  for  legal 
fees  is  estimated  to  be  $116  million  (see 
Section  VII.B.2  of  this  chapter).  Once  the 
adjustment  has  been  made,  the  ongoing  legal 
costs  are  a  substitute  for  the  ongoing  legal 
costs  that  would  have  been  incurred  under 
the  old  rule  and  do  not  represent  any 
additional  burden. 

Finally  with  respect  to  the  GFE,  employees 
will  have  to  be  trained  in  the  new  GFE 
beyond  the  software  and  legal  training 
already  mentioned.  This  one  time  adjustment 
cost  is  estimated  to  be  $194  million  (.see 
section  VII. B. 3).  Again,  once  the  transition 
expenses  have  been  incurred,  any  ongoing 
training  costs  are  a  substitute  for  the  training 
costs  that  would  have  been  incurred  anyway 
and  do  not  represent  an  additional  burden. 

There  are  few  recurring  costs  associated 
with  the  revised  HUD-1.  For  originators  the 
burden  could  be  very  small:  Loan  originators 
will  not  have  to  collect  additional  data 
beyond  what  is  required  for  the  GFE.  In 
certain  cases,  the  burden  may  be  noticeable 
so  we  assume  that  the  average  burden  is  ten 
minutes  per  loan  for  loan  originators. 
Settlement  agents  may  face  a  recurring  cost, 
although  this  is  not  likely  either  since  loan 
originators  are  responsible  for  providing  the 
data.  The  settlement  agent  will  have  to  add 
final  charges  not  known  by  the  originator, 


and  may  have  to  fill  out  the  entire  form  if  the 
lender  does  not  transmit  the  information  on 
an  already  completed  HUD-1  page  3.  The 
settlement  agent  may  also  want  to  check  the 
information  concerning  settlement  costs, 
tolerances,  and  loan  terms  to  make  sure  they 
agree  with  the  GFE.  In  some  cases,  the 
settlement  agent  will  have  to  calculate  the 
tolerances.  We  assume  that  it  will  add  five 
minutes  on  average  to  the  time.it  takes  to 
prepare  a  settlement.  The  actual  distribution 
of  the  total  additional  time  burden  will  differ 
by  transaction  depending  on  how  much  of 
the  work  is  done  by  the  lender.  Taking  loan 
originators  into  account,  the  total  time 
burden  is  15  minutes  per  loan,  for  a  cost  of 
$18  per  loan.  The  recurring  compliance  cost 
to  the  industry  would  be  $225  million 
annually,  of  which  small  business  would 
bear  $107  million  annually.  During  a  high- 
volume  year  (15.5  million  loans  annually), 
the  annual  recurring  compliance  cost  of  the 
HUD-1  would  be  $279  million  annually.  (See 
Section  VIIl.C.  of  Chapter  6.) 

There  will  be  one-time  adjustment  costs  of 
$188  million  in  switching  to  the  newHUD- 
1  form.  Settlement  firms  will  have  to  upgrade 
their  software  and  train  staff  in  its  use  in 
order  to  accommodate  the  requirements  of 
the  new  rule.  It  is  estimated  that  the  software 
and  training  cost  will  be  $80  million  (see 
Section  VIII.B.  of  Chapter  6).  Once  the  new 
software  is  functioning,  the  recurring  costs  of 
training  new  employees  in  its  use  and  the 
costs  associated  with  periodic  upgrades 
simply  replace  those  costs  that  would  have 
been  incurred  doing  the  same  thing  with 
software  for  the  old  rule.  They  represent  no 
additional  costs  of  the  new  rule. 


Table  6-2— Summary  of  One-Time  Adjustment  Costs 

[In  millions] 


Source  of  cost 

GFE 

HUD-1 

Total 

All  firms 

Small  firms 

All  firms 

Small  firms 

All  firms 

Small  firms 

Software  and  training  . . 

$73 

$52 

$80 

$59 

$153 

$111 

Legal  consultation  . 

116 

70 

37 

18 

153 

88 

T raining  on  rule . 

194 

146 

71 

62 

265 

208 

Total  . 

383 

_ 

268 

188 

139 

_ ^ 

407 

Similarly,  there  will  be  a  one-time 
adjustment  cost  for  legal  advice  on  how  to 
deal  with  the  changes  related  to  the  new 
HUD-1.  The  one-time  adjustment  cost  for 
legal  fees  is  estimated  to  be  $37  million  (see 
Section  VIII.B.  of  Chapter  6).  Once  the 
adjustment  has  been  made,  the  ongoing  legal 
costs  are  a  substitute  for  the  ongoing  legal 
costs  that  would  have  been  incurred  under 


the  old  rule  and  do  not  represent  any 
additional  burden. 

Finally,  employees  will  have  to  be  trained 
in  tbe  new  HUD-1  beyond  the  software  and 
legal  training  already  mentioned.  This  one¬ 
time  adjustment  cost  is  estimated  to  be  $71 
million  (see  Section  VIII.B.  of  Chapter  6). 
Again,  once  the  transition  expenses  have 
been  incurred,  any  ongoing  training  costs  are 


a  substitute  for  the  training  costs  that  would 
have  been  incurred  anyway  and  do  not 
represent  an  additional  burden. 

The  consumer  savings,  efficiencies  and 
costs  associated  with  the  GFE  are  discussed 
further  in  Chapter  6  and  in  Chapter  3.  A 
summary  of  the  compliance  costs  for  the  base 
case  of  12.5  million  loans  annually  is 
presented  below  in  Table  6.1. 


Table  6-3— Compliance  Costs  of  the  Final  Rule 

[If  12.5  million  loans  annually] 


One-time  compliance  costs 
incurred  during  the  first  year 
(in  millions) 

Recurring  compliance  costs 
(in  millions  annually) 

All  firms  j  Small  firms 

1 

Cost  per  loan 

All  firms 

Small  firms 

GFE  . 

$383 

$268 

$693  i  $364 

$55.40 
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Table  6-3 — Compliance  Costs  of  the  Final  Rule— Continued 

[If  12.5  million  loans  annually] 


j 

One-time  compliance  costs 
incurred  during  the  first  year  | 
(in  millions) 

Recurring  compliance  costs 
(in  millions  annually) 

Cost  per  loan 

All  firms 

Small  firms 

All  firms 

Small  firms 

1 _ 1 

HUD-1  . . . 

188 

139 

i  I 

225  I 

107 

18.00 

Total  . . . 

571  ! 

_ 1 

407  i 

1 _ 1 

i  918  i 

471 

1 _ 1 

1  73.40 

A  natural  question  to  raise  is  whether  the 
costs  of  the  rule  will  overwhelm  the  benefits 
of  the  rule.  The  assumption  that  consumers 
will  benefit  by  a  reduction  of  settlement  costs 
of  at  least  $668  per  loan  has  not  been 
forcefully  challenged.  Indeed,  results  from  a 
recent  statistical  analysis  of  FHA  data  imply 
that  the  savings  to  consumers  may  be  as 
much  as  $1,200  per  loan.  To  accomplish  this, 
however,  industry’  will  inc?tir  both  adjustment 
and  recurring  costs.  Suppose  firms  impose 
these  additional  costs  on  consumers  by 


raising  prices.  It  is  likely  that  the  adjustment 
costs  will  be  spread  out  over  many  years,  just 
as  the  cost  of  an  investment  would  be. 
Suppose,  for  the  sake  of  illustration,  that  alt 
adjustment  costs  are  all  imposed  on  first-year 
borrowers  only.  In  a  normal  year  of  12.5 
million  loans,  this  cost  would  $46  per  loan. 
The  recurring  compliance  costs  of  the  rule  is 
$73.40  per  loan  regardless  of  the  year.  In 
such  a  scenario,  the  total  compliance  cost  is 
$120  per  loan  in  the  first  year  as  compared 
to  $74  for  later  years.  If  all  compliance  costs 


were  passed  onto  consumers  then  the  net 

consumer  savings  is  $548  the  first  year  and  j 

$594  in  subsequent  years  (see  table  6—4  for 

a  summary).  Note  that  this  assumes  that  all 

costs  are  borne  by  borrowers  and  not  at  all 

by  the  applicants  who  do  not  get  a  loan.  It  ] 

would  be  reasonable  to  assume  that  in  the 

high-application  scenario,  where  there  is  an 

increase  in  preliminary  underwriting  costs, 

that  the  cost  of  an  initial  credit  report  would 

be  passed  on  to  all  applicants. 


Table  6-4 — Predicted  Reductions  in  the  Cost  of  a  Loan 

[If  firms  impKJse  all  first-year  adjustment  costs  on  first-year  borrowers] 


Source  of  gain  or  loss  ! 

First  year  j 

Afterwards 

Average  Consumer  Savings . ’. 

$668 

$668 

One-time  Adjustment  Costs  . 

-46  1 

i 

Recurring  Compliance  Costs . 

-74 

1  -74 

Net  Consumer  Savings . 

548 

594 

Firms’  Efficiencies . 

+93 

1  +93 

Borrowers’  Efficiencies  . 

+55 

1  +55 

Net  Benefits  to  Consumer  . 

j  696 

'  742 

There  are  other  potential  benefits  to  the 
consumer  besides  savings  on  settlement 
costs.  There  are  aspects  of  this  rule  that  will 
save  time  for  industry.  The  value  of  these 
efficiencies  could  be  $1,166  million  for  loan 
originators  and  settlement  agents,  for  a  per 
loan  efficiency  of  $93.  In  a  competitive 
industry,  firms  would  pass  these  gains  along 
to  borrowers  in  the  form  of  lower  costs,  a 
consumer  benefit.  Borrowers  themselves  will 
save  time  through  the  new  GFE.  These  time 
savings  are  estimated  at  $1,169  million  but 
are  derived  from  a  time  savings  worth  $55 
per  applicant  (seventy-five  miijutes  at  $44 
per  hour).  In  the  summary  of  net  benefits,  we 
only  include  the  per  applicant  time  savings 
for  borrowers.  VVe  make  the  cautious 
assumption  that  successful  borrowers  have 
submitted  only  one  application.  A  fraction  of 
the  additional  8.25  million  applications  (in 
excess  of  12.5  million  locms)  consist  of: 
Applications  approved  but  not  accepted; 
applications  denied  by  the  financial 
institution;  and  applications  withdrawn  by 
the  applicant.  Although  these  individuals 
also  realize  time  savings,  it  would  be 
misleading  to  include  them  in  a  “per  loan” 
figure  in  that  the  time  savings  of  rejected 
applicants  would  not  benefit  the  borrower. 
Adding  the  firms’  and  borrowers’  value  of 
time  efficiencies  to  the  net  of  compliance 


cost  consumer  savings  gives  us  an  estimate 
of  the  potential  consumer  benefits  per  loan: 
$696  in  the  first  year  and  $742  afterwards. 

Alternatives  Considered  To  Make  the  GFE 
More  Workable  for  Small  and  Other 
Businesses 

Chapter  3  discusses  the  many  comments 
that  HUD  received  on  the  GFE  in  the  2002 
and  2008  proposed  rules  and  the  2005 
RESPA  Reform  Roundtables.  Chapter  4 
discusses  alternatives.  The  most  basic 
alternative  was  to  make  no  change  in  the 
current  GFE.  The  final  rule  allow’s  both  the 
current  GFE  and  the  new  GFE  to  be  used  for 
one  year  after  the  GFE  is  introduced,  but 
requires  the  new  GFE  and  HUD-1  to  be  used 
beginning  Ja*nuary  1,  2010.  This 
approximately  one-year  adjustment  period 
responds  to  lenders’  comments  that  there 
would  be  significant  implementation  issues 
with  switching  to  a  new  GFE. 

The  main  alternative  concerning  small 
businesses  considered  the  brokers’  argument 
that  they  were  disadvantaged  by  the 
reporting  of  yield  spread  premiums.  The  new 
GFE  was  designed  to  ensure  that  there  will 
not  be  any  anti-competitive  impacts  on  the 
broker  industry.  A  summary  page  is  included 
that  presents  the  key  cost  figures  for  borrower 
shopping  that  does  not  report  yield  spread 


premiums,  and  that  provides  identical 
treatment  for  brokers  and  lenders.  The  final 
GFE  includes  language  that  clarifies  how 
yield  spread  premiums  reduce  the  upfront 
charge  that  borrowers  pay.  Section  III.E  of 
this  Executive  Summary  discusses  this  in 
more  detail. 

HUD  designed  the  GFE  to  make  it  workable 
for  small  lenders  and  brokers.  Some 
examples  of  the  changes  are  the  following: 

•  In  response  to  concerns  expressed  by 
lenders  and  brokers  about  their  ability  to 
control  third-party  costs  and  meet  the 
specified  tolerances  in  the  2008  proposed 
rule,  HUD  raised  the  tolerance  on 
government  recording  charges  from  zero  to 
ten  percent. 

•  Consistent  with  the  above,  the  rule 
creates  a  new  definition  of  “forseeable 
circumstances”  that  clarifies  and  expands  on 
the  definition  of  “circumstances”  in  the 
proposed  rule.  For  e.xample,  material 
information  that  was  either  not  known  at  the 
time  the  original  GFE  was  provided  or  not 
relied  on  in  providing  the  original  GFE,  or 
information  that  has  changed  in  a  material 
way  since  application,  may  be  the  basis  for 
providing  a  modified  GFE.  For  example,  if 
the  actual  loan  amount  turns  out  to  be  higher 
than  the  loan  amount  indicated  by  the 
borrower  at  the  time  the  GFE  was  provided. 
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and  certain  settlement  charges  that  are  based 
on  the  loan  amount  increase  as  a  result,  the 
loan  originator  may  provide  a  revised  GFE 
reflecting  those  higher  amounts.  Compliance 
with  the  tolerance  provisions  would  be 
evaluated  by  comparing  the  revised  GFE  with 
the  actual  amounts  charged  at  settlement. 

•  HUD  has  adopted  a  streamlined  single 
application  process  for  the  final  rule.  The 
new  definition  will  allow  loan  originators 
more  flexibility  in  determining  the 
information  they  need  to  underwrite  a  GFE. 

•  The  reading  at  settlement  of  a  closing 
script  is  ho  longer  required.  Much  of  the 
same  information  will  be  transmitted  to  the 
borrower  via  a  new  page  3  of  the  HUD-1 . 

Alternatives.  This  chapter  and  Chapter  4 
and  Chapter  6  discuss  other  major 
alternatives  that  HUD  considered  in 
developing  the  final  rule  from  the  2008 
proposed  rule.  These  chapters  discuss  the 
pros  and  cons  of  these  alternatives  and  why 
HUD  decided  not  to  include  them  in  this 
final  rule. 

Market  and  Competitive  Impacts  on  Small 
Businesses  From  the  Final  Rule 

Transfers  from  Small  Businesses.  It  is 
estimated  that  $4.13  billion,  or  49.5  percent 
of  the  $8.35  billion  in  consumer  savings 
comes  from  small  businesses,  with  small 
originators  contributing  $3.01  billion  and 
small  third-party  firms,  $1.13  billion. 

Within  the  small  originator  group,  most  of 
the  transfers  to  consumers  come  from  small 
brokers  ($2.47  billion,  or  82  percent  of  the 
$3.01  billion);  this  is  because  small  firms 
account  for  most  of  broker  revenues  but  a 
small  percentage  of  lender  revenues.  Within 
the  small  third-party  group,  most  of  the 
transfers  come  from  the  title  and  closing 
industry  ($0.68  billion,  or  60  percent  of  the 
$1.13  billion),  mainly  because  this  industry 
accounts  for  most  third-party  fees.  In  the  title 
approach,  small  title  and  settlement  closing 
companies  account  for  $0.95  billion  of  the 
$2.5  billion  in  savings.  Section  VILE. 2  of 
Chapter  3  explains  the  steps  in  deriving  these 
revenue  impacts  on  small  businesses,  and 
Section  VII.E.4  of  Chapter  3  reports  several 
sensitivity  analyses  around  the  estimates.  In 
addition,  Chapter  5  provides  more  detailed 
revenue  impacts  for  the  various  component 

industries. '3 

The  summary  bullets  in  Section  I.C 
highlight  the  mechanisms  through  which 
these  transfers  are  expected  to  happen. 
Improved  understanding  of  yield  spread 
premiums,  discount  points,  and  the  trade-off 
between  interest  rates  and  settlement  costs; 
improved  consumer  shopping  among 
originators;  more  aggressive  competition  by 
originators  for  settlement  services;  and 


In  the  more  conservative  scenario  of  S6.48 
billion  in  consumer  savings,  small  businesses 
would  account  for  $3.21  billion  of  the  transfers  to 
consumers,  with  small  originators  accounting  for 
$2.36  billion,  and  small  third-party  providers.  $0.84 
billion. 

In  Chapter  5,  see  Section  II  for  brokers.  Section 

III  for  the  four  lender  groups  (commercial  banks, 
thrifts,  mortgage  banks,  and  credit  unions).  Section 

IV  for  the  various  title  and  settlement  groups  (large 
insurers,  title  and  settlement  agents,  lawyers,  and 
escrow  firms).  Section  V.A  for  appraisers.  Section 
V.B  for  surveyors.  Section  V.C  for  pest  inspectors, 
and  Section  V.D  for  credit  bureaus. 


increased  competition  associated  with 
discounting — all  will  lead  to  reductions  in 
both  originator  and  third-party  fees.  As  noted 
earlier,  there  is  substantial  evidence  of  non¬ 
competitive  prices  charged  to  some  in  the 
origination  and  settlement  of  mortgages  due 
to  information  asymmetry  between 
originators  and  borrowers.  Originators  (both 
small  and  large)  and  settlement  service 
providers  (both  small  and  large)  that  have 
been  charging  high  prices  will  experience 
reductions  in  their  revenues  as  a  result  of  the 
new  GFE.  There  is  no  evidence  that  small 
businesses  have  been  disproportionately 
charging  high  prices;  for  this  reason,  there  is 
no  expectation  of  any  disproportionate 
impact  on  small  businesses  from  the  new 
GFE.  The  revenue  reductions  will  be 
distributed  across  firms  based  on  their  non¬ 
competitive  price  behavior. 

Small  Brokers.^*  The  main  issue  raised  by 
the  brokers  concerned  the  treatment  in  the 
2008  proposed  rule  of  yield  spread  premiums 
on  the  proposed  Good  Faith  Estimate. 
Mortgage  Broker  representatives  asserted  that 
the  proposed  mortgage  broker  disclosure 
would  achieve  the  opposite  result  and  would 
detract  from  the  consumer’s  ability  to 
understand  and  comparison  shop.  They 
recommended  that  lenders  should  be  treated 
similarly  to  facilitate  shopping  and  promote 
consumer  understanding.  The  current  final 
rule  addresses  the  concern  expressed  by 
brokers  that  the  reporting  of  yield  spread 
premiums  in  the  2008  proposed  rule  would 
disadvantage  them  relative  to  lenders. 

The  Department  hired  forms  development 
specialists,  the  Kleimann  Communication 
Group,  to  analyze,  test,  and  improve  the 
forms.  Starting  with  the  GFE  form  proposed 
in  2002,  they  reworked  the  language  and 
presentation  of  the  yield  spread  premium  to 
emphasize  that  it  offsets  other  charges  to 
reduce  settlement  charges,  the  cash  needed  to 
close  the  loan.  The  subjects  tested  seemed  to 
like  the  trade-off  table  that  shows  the  trade¬ 
off  between  the  interest  rate  and  up-front 
charges.  It  illustrates  how  yield  spread 
premiums  can  reduce  upfront  charges.  There 
is  the  summary  page  designed  to  simplify  the 
digestion  of  the  information  on  the  form  by 
including  only  the  total  estimated  settlement 
charges  from  page  two.  This  is  the  first  page 
any  potential  borrower  would  see.  It  contains 
only  the  essentials  for  comparison-shopping 
and  is  simple:  a  standard  set  of  yes-no 
questions  describing  the  loan  and  a  very 
simple  summary  of  costs  and  the  bottom  line. 
Yield  spread  premiums  are  never  mentioned 
here.  Lender  and  broker  loans  get  identical 
treatment  on  page  1.  A  mortgage  shopping 
chart  is  included  on  page  3  of  the  GFE,  to 
help  borrowers  comparison  shop.  Arrows 
were  added  to  focus  the  borrower  on  overall 
charges,  rather  than  one  component.  All  of 
these  features  work  against  the  borrower 
misinterpreting  the  different  presentation  of 
loan  fees  required  of  brokers  vis-a-vis 
lenders. 

HUD  has  designed  the  GFE  form  to  focus 
borrowers  on  the  right  numbers  so  that 


Practically  all  (98.9%)  of  the  30.000-44,000 
brokers  qualify  as  a  small  business.  The  Bureau  of 
Census  reports  that  small  brokers  account  for  70%' 
of  industiy  revenue. 


competition  is  maintained  between  brokers 
and  lenders.  The  forms  adopted  in  the  final 
rule  were  tested  on  hundreds  of  subjects.  The 
tests  indicate  that  borrowers  who  comparison 
shop  will  have  little  difficulty  identifying  the 
cheapest  loan  offered  in  the  market  whether 
from  a  broker  or  a  lender. 

VVe  do  not  believe  that  the  customer 
outreach  function  that  brokers  perform  for 
wholesale  lenders  is  going  to  change  with 
RESPA  reform.  Wholesale  lending,  which  has 
fueled  the  rise  in  mortgage  originations  over 
the  past  ten  years,  will  continue  to  depend 
on  brokers  reaching  out  to  consumer 
customers  and  supplying  them  with  loans. 
Brokers  play  the  key  role  in  the  upfront  part 
of  the  mortgage  process  and  this  will 
continue  with  the  final  GFE. 

RESPA  reform  is  also  not  going  to  change 
the  basic  cost  and  efficiency  advantages  of 
brokers.  Brokers  have  grown  in  market  share 
and  numbers  because  they  can  originate 
mortgages  at  lower  costs  than  others.  There 
is  no  indication  that  their  cost 
competitiveness  is  going  to  change  in  the 
near  future.  Thus,  brokers,  as  a  group,  will 
remain  highly  competitive  actors  in  the 
mortgage  market,  as  they  have  been  in  the 
past. 

While  there  is  no  evidence  to  suggest  any 
anti-competitive  impact,  there  will  be  an 
impact  on  those  brokers  who  are  charging 
non-competitive  prices.  And  there  is 
convincing  evidence  that  some  brokers  (as 
well  as  some  lenders)  ov'ercharge  consumers 
(see  studies  reviewed  in  Ghapter  2).  As 
emphasized  throughout  the  Regulatory 
Impact  Analysis,  the  new'  GFE  will  lead  to 
improved  and  more  effective  consumer 
shopping,  for  many  reasons — the  new  GFE  is 
simple  and  easy  to  understand,  it  includes 
reliable  cost  estimates,  it  effectively  discloses  . 
yield  spread  premiums  and  discounts  in 
brokered  loans  without  disadvantaging 
brokers,  it  provides  a  vehicle  to  show 
consumers  options,  and  it  explains  the  trade¬ 
off  between  closing  costs  and  interests  rates 
to  aid  in  understanding  of  yield  spread 
premiums.  This  increased  shopping  by 
consumers  will  reduce  the  revenues  of  those 
brokers  who  are  charging  non-competitive 
prices.  Thus,  the  main  impact  on  brokers 
(both  small  and  large)  of  the  final  rule  will 
be  on  those  brokers  (as  well  as  other 
originators)  who  have  been  overcharging 
uninformed  consumers,  through  the 
combination  of  high  origination  fees  and 
yield  spread  premiums.'®  As  noted  above, 
small  brokers  are  expected  to  experience 
$2.47  billion  in  reduced  fees. 

Small  Lenders.  Lenders  include  mortgage 
banks,  commercial  banks,  credit  unions,  and 
thrift  institutions.'®  There  are  over  10,000 


As  explained  throughout  this  chapter,  it  is 
anticipated  that  market  competition,  under  this 
proposed  GFE  approach,  will  have  a  similar  impact 
on  those  lenders  (non-brokers)  who  have  been 
overcharging  consumers  through  a  combination  of 
high  origination  costs  and  yield  spread  premiums. 

'®  While  it  is  recognized  that  the  business 
operations  and  objectives  of  these  lender  groups  can 
differ — not  only  between  the  groups  (a  mortgage 
banker  versus  a  portfolio  lender)  but  even  within 
a  single  group  (a  small  community  bank  versus  a 
large  national  bank) — they  raised  so  many  of  the 

Continued 
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lenders  that  would  be  affected  by  the  RESPA 
rule,  as  well  as  almost  4,000  credit  unions 
that  originate  mortgages.  While  two-thirds  of 
the  lenders  qualify  as  a  small  business  (as  do 
four-fifths  of  the  credit  unions),  these  small 
originators  account  for  only  23  percent  of 
industn,'  revenues.  Thus,  small  lenders 
(including  credit  unions)  account  for  only 
S540  million  of  the  projected  $2.35  billion  in 
transfers  from  lenders. 

In  general,  there  was  less  concern 
expressed  by  lenders  (as  compared  with 
brokers)  about  potential  anti-competitive 
impacts  of  the  GFE  on  small  businesses. 

Small  lenders — relative  to  both  brokers  and 
large  lenders — will  remain  highly 
competitive  actors  in  the  mortgage  market,  as 
they  are  today.  Small  mortgage  banks, 
community  banks  and  local  savings 
institutions  benefit  from  their  knowledge  of 
local  settlement  service  providers  and  of  the 
local  mortgage  market.  Nothing  in  the  final 
GFE  rule  changes  that.  Generally,  lenders  and 
their  associations  opposed  the  proposed  GFE 
on  the  grounds  that  in  their  opinion  the  form 
is  too  lengthy  and  would  only  confuse 
borrowers.  Lenders  had  numerous  comments 
on  most  aspects  of  the  2008  proposed  GFE 
form — some  of  them  dealing  with  major 
issues  such  as  the  difficulty  in  predicting 
costs  within  a  three  day  period  and  many 
dealing  with  practical  and  more  technical 
issues.  HUD  responded  to  many  of  the  issues 
and  concerns  raised  by  lenders;  Sections  V, 
VI,  and  VIII  of  Chapter  3  discuss  lenders’ 
comments  and  HUD’s  response. 

Some  lenders  were  concerned  about  their 
ability  to  produce  firm  cost  estimates  (even 
of  their  own  fees)  within  a  three-day  period, 
given  the  complexity  of  the  mortgage  process. 
Lenders  wanted  clarification  on  their  ability 
to  make  cost  adjustments  as  a  result  of 
information  they  gain  during  the  full 
underwriting  process.  The  tolerances  in  the 
final  rule  require  that  lenders  play  a  more 
active  role  in  controlling  third-party  costs 
than  they  have  in  the  past.  However,  some 
lenders  emphasized  that  they  have  little 
control  over  fees  of  third-party  settlement 
providers,  while  others  seem  to  not 
anticipate  problems  in  this  regard.  As 
explained  in  I.B  above,  the  final  rule  made 
several  adjustments  to  the  tolerance  rules, 
which  should  make  them  workable  for 
lenders.  In  addition,  the  final  rule  allows 
average  cost  pricing,  which  should  help 
lenders  reduce  their  costs.  Practically  all 
lenders  wanted  clarification  on  the  definition 
of  application,  and  HUD  did  that.  There  will 
be  an  impact  on  those  lenders  (both  large  and 
small)  who  are  charging  non-competitive 
prices.  Improved  consumer  shopping  with 
the  new  GFE  will  reduce  the  revenues  of 
those  lenders  who  are  charging  non¬ 
competitive  prices.  Thus,  as  with  brokers,  the 
main  negative  impact  on  lenders  (both  small 


same  issues  that  it  is  more  useful  to  address  them 
in  one  place. 

Section  III  of  Chapter  5  describes  the 
characteristics  of  these  component  industries 
(number  of  employees,  size  of  firms,  etc.),  their 
mortgage  origination  activity,  and  the  allocation  of 
revenue  impacts  between  large  and  small  lenders. 
That  section  also  explains  that  the  small  business 
share  of  revenue  could  vary  from  20  percent  to  26 
percent. 


and  large)  of  the  new  GFE  will  be  on  those 
lenders  who  have  been  overcharging 
uninformed  consumers. 

Small  Title  and  Settlement  Firms.  The  title 
and  settlement  industry' — which  consists  of 
large  title  insurers,  title  agents,  escrow^  firms, 
law'yers,  and  others  involved  in  the 
settlement  process — is  expected  to  account 
for  $1.79  billion  of  the  $2.47  billion  in  third- 
party  transfers  under  the  GFE  in  the  final 
rule.  Within  the  title  and  settlement  group, 
small  firms  are  expected  to  account  for  38.1 
percent  ($0.68  billion)  of  the  transfers, 
although  there  is  some  uncertainty  with  this 
estimate.’®  Step  (8)  of  Section  VILE  of 
Chapter  3  conducts  an  analysis  that  projects 
all  of  the  consumer  savings  in  third-party 
costs  coming  from  the  title  industry: 
evidence  suggests  there  are  more 
opportunities  for  price  reductions  in  the  title 
industry,  as  compared  with  other  third-party 
industries.  In  this  case,  consumer  savings  in 
title  costs  ($150-$200  per  loan)  ranged  from 
$1.88  billion  to  $2. ,50  billion.  To  a  large 
extent,  the  title  and  closing  industry  is 
characterized  by  local  firms  providing 
services  at  constant  returns  to  scale.  The 
demand  for  the  services  of  these  local  firms 
w'ill  continue  under  the  final  GFE. 

Section  VIII. C  of  Chapter  3  summarizes  the 
key  competitive  issues  for  this  industry  with 
respect  to  the  final  rule.  As  noted  there,  the 
overall  competitiveness  of  the  title  and 
closing  industry  should  be  enhanced  by  the 
RESPA  rule.  Chapters  2  and  5  provide 
evidence  that  title  and  closing  fees  are  too 
high  and  that  there  is  much  potential  for 
price  reductions  in  this  industry.  Increased 
shopping  by  consumers,  as  well  as  increased 
shopping  by  loan  originators  to  stay  within 
their  tolerances,  wdll  reduce  the  revenues  of 
those  title  and  closing  companies  that  have 
been  charging  non-competitive  prices.’® 
Excess  charges  will  be  reduced  and 
competition  will  ensure  that  reduced  costs 
are  passed  through  to  consumers. 

The  title  industry  argued  that  greater 
itemization  was  needed  in  order  for 
consumers  to  be  able  to  adequately 
comparison  shop  among  estimates.  HUD’s 
view  is  that  the  consolidated  categories  on 
the  new'  GFE  form  provide  consumers  wdth 
the  essential  information  needed  for 
comparison-shopping.  Itemization 
encourages  long  lists  of  fees  that  confuse 
borrowers. 

It  is  important  to  keep  in  mind  the  local 
nature  of  the  title  industry  when  considering 
the  impacts  of  the  final  RESPA  reform  (new 
GFE,  tolerances,  etc.)  on  the  title  industry. 
The  title  industry  demonstrates  a  high  degree 
of  geographic  specialization.  Although  title 
insurance  companies  do  not  need  to  be  close 
to  the  properties  insured,  until  there  is 
widespread  use  of  standardized  electronic 
land  record  keeping  accessible  by  the 
Internet,^®  the  information-gathering  service 


’"Section  IV  of  Chapter  5  describes  the 
component  industries  and  estimates  the  share  of 
overall  industry  revenue  going  to  small  busines.ses. 

’"The  reasons  why  the  proposed  GFE  and  its 
tolerances  will  lead  to  improved  and  more  effective 
shopping  for  third-party  services  by  consumers  and 
loan  originators  has  already  been  discussed,  and 
need  not  be  repeated  here. 

The  proposed  rule  does  nothing  to  advance  or 
retard  this  fundamental  change  in  the  nature  of  the 


the  industry  provides  will  require  proximity 
to  land  title  records  (or  the  establishment  of 
“title  plants,”  i.e.,  duplicates  of  local  records, 
the  maintenance  of  which  requires  proximity 
to  local  government  records).  Even  if  a 
provider  is  efficient  and  charges  low  prices, 
it  wilt  not  be  able  to  compete  against  title  and 
closing  firms  w'ho  are  located  sufficiently 
closer  to  the  site  in  question.  Thus,  title  and 
closing  companies  are  by  economic  necessity 
provided  by  local  firms.  Reinforcing  the  local 
orientation  are  the  value  of  local  expertise 
and  the  importance  of  personal  networks  in 
receiving  referrals. 

The  local  orientation  of  the  title  industry 
could  change  over  time.  However,  it  is 
unlikely  that  RESPA  reform  w'ould  be  the 
catalyst.  The  advances  in  technology  that 
would  change  business  practices  are 
independent  of  what  HUD  does  about 
RESPA.  The  only  change  that  the  final  rule 
will  introduce  is  that  title  and  closing 
services  may  occur  at  lower  prices  negotiated 
between  providers  and  lender  originators. 
There  will  be  no  significant  change  in  the 
local  provision  of  title  and  closing  work.  Nor 
will  there  be  a  reduction  of  the  number  of 
these  services  purchased  since  this  reform 
will  not  result  in  a  drop  in  the  number  of 
mortgages  that  require  these  services.  Large 
lenders  will  have  to  deal  with  multiple 
settlement  services  providers  in  order  to 
ensure  complete  geographic  coverage,  and 
large  multi-jurisdictional  title  firms  have  no 
apparent  cost  advantages  over  smaller  title 
firms.  In  fact,  large  multi-jurisdictional  title 
firms  may  have  location-related  cost 
disadvantages.  There  is  no  reason  to  believe 
that  small  title  firms  charging  competitive 
prices  will  be  adversely  impacted  by  the 
changes  in  this  rule.  The  demand  for  the 
services  of  the.se  local  firms  will  continue 
under  the  final  GFE. 

Appraisers.  Like  surveys  and  pest 
inspections,  traditional  appraisals  are 
provided  on-site  at  the  mortgaged  property. 
The  transportation  cost  of  visiting  individual 
sites,  especially  the  opportunity  cost  of  the 
time  spent  in  transit,  adds  substantially  to 
the  cost  of  providing  the  service.  The 
transportation  costs  counterbalance,  or 
overwhelm,  any  .scale  economies  that  may 
otherwise  exist  in  the  production  of  these 
services.  The  countervailing  transportation 
cost  pressures  creates  an  effective  constant 
returns  to  scale  production  function  for  this 
industry  and  can  serve  to  explain  the  wide 
range  of  firm  size  as  well  as  the  continued 
success  of  small  businesses  in  the  appraisal 
industry.  This  explains  why  approximately 
99.8  percent  of  traditional  appraisal  firms 
qualify  as  small  businesses. 

Even  if  large  appraisal  firms  are  efficient 
and  charges  low  prices,  they  will  not  have 
the  same  advantage  as  providers  w’ho  are 
located  sufficiently  closer  to  the  site  in 
question.  Thus,  traditional  appraisals  are  by 
economic  necessity  provided  by  local  firms. 
Reinforcing  the  local  orientation  of  the 
appraisal  industry  is  the  value  of  local 
expertise.  A  profound  understanding  of  the 


business.  It  is  possible  that  governments 
responsible  for  maintaining  title  records  could 
advance  to  the  level  demonstrated  in  British 
Columbia  (Canada),  where  even  title  insurance  is 
not  part  of  real  estate  transactions. 
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characteristics  of  the  local  real  estate  market 
is  essential  for  a  successful  appraisal.  In 
addition,  local  appraisal  firms  maintain  local 
networks  of  customers  and  clients,  based  on 
their  established  track  records,  which  should 
give  them  a  solid  business  advantage. 

The  local  orientation  of  the  appraisal 
industry  could  change  over  time.  There  has 
been  a  trend  towards  the  increasing  use  of 
automated  valuation  appraisals,  particularly 
for  appraisjng  properties  that  are  being 
refinanced  and  properties  that  are  being  used 
as  collateral  for  home  equity  loans.  The 
necessity  for  appraisers  to  visit  all  homes  in 
need  of  an  appraisal  could  be  rendered  less 
by  the  automated  value  model  (AVM),  but  it 
is  also  the  case  that  the  databases  used  to 
create  AVMs  tend  not  to  have  data  on 
whether  or  not  there  is  water  in  the  basement 
of  the  subject  property.  It  is  unlikely  that 
RESPA  reform  would  be  the  catalyst  for 
increases  in  AMVs,  as  the  technological 
advances  are  already  taking  place.  While 
RESPA  reform  could  accelerate  the  use  of 
AVMs,  it  will  not  likely  have  an  impact  as 
to  whether  AVMs  are  eventually  accepted 
more  broadly  by  the  lending  industry.  The 
adoption  of  AVMs  will  depend  on  the 
accuracy  of  these  estimation  models,  their 
appropriateness  for  different  types  of 
properties,  and  their  performance  in 
mitigating  the  risk  of  default  losses. 

Statement  of  Need  for  and  Objectives  of  the 
Rule 

Acquiring  a  mortgage  is  one  of  the  most 
complex  transactions  a  family  will  ever 
undertake.  The  consumer  requires  a  level  of 
financial  sensibility  to  fully  understand  the 
product.  For  example,  consider  the  trade-off 
between  the  yield  spread  premium  and 
interest  rate  payments.  Borrowers  do  not 
have  access  to  the  rate  sheets  that  describe 
this  trade-off.  Indeed,  many  consumers  may 
not  even  understand  that  there  is  a  trade-off. 
To  further  complicate  matters,  the  mortgage 
industry  is  continuously  evolving:  the  range 
and  complexity  of  products  expands  every 
year.  Because  consumers  borrow  fairly 
infrequently,  the  average  borrower  will  be  at 
an  extreme  informational  disadvantage 
compared  to  the  lender.  To  exacerbate  this 
situation,  the  typical  homebuyer  may  be 
rushed  and  easily  steered  into  a  bad  loan 
because  they  are  under  pressure  to  make  an 
offer  on  a  home.  This  is  especially  the  case 
for  first-time  homebuyers  who  will  not  be  as 
likely  to  challenge  lenders,  whom  they  may 
view  as  unquestionable  experts. 

Closing  costs  (lender  fees  and  title  charges) 
add  to  the  borrower’s  confusion.  They  are  not 
as  significant  as  the  loan  itself  and  total  on 
average  approximately  four  percent  of  the 
loan  amount.  However,  the  direct  lender  fees 
and  the  title  charges  are  perhaps  just  as 
perplexing  to  the  consumer.  First,  the 
multiplicity  of  fees  is  confusing  (see  Exhibits 
1-3  of  Chapter  3  for  a  list  of  the  different 
names  of  upfront  lender  fees  and  settlement 
charges).  The  purpose  of  every  fee  and  title 
charge  is  likely  to  be  neither  understood  nor 
questioned  by  the  average  first-time 


For  a  detailed  discussion  of  problems  with  the 
current  system,  and  thus  the  need  for  this  proposed 
rule,  see  Sections  IV  and  V  of  Chapter  2  and 
Sections  I  and  VII  of  Chapter  3. 


homebuyer,  who  may  be  intimidated  by  the 
formality  of  the  transaction.  Second,  to  add 
to  the  confusion  and  uncertainty,  even  once 
the  charges  have  been  agreed  upon,  they  are 
subject  to  change  until  the  day  of  closing. 
Such  informational  asymmetries  between  the 
buyer  and  seller  impede  the  ability  of  the 
consumer  to  be  an  effective  shopper  and 
negotiator. 

Consumers  have  strong  incentives  to 
ensure  that  they  are  getting  the  best  deal 
possible  on  a  mortgage  loan  and  the 
associated  third-party  settlement  costs,  but 
poorly-informed  decisions  have  drastic 
consequences.  First,  the  household  itself  will 
lose  by  paying  more  for  housing  and  possibly 
by  ruining  their  credit  history  in  the  event  of 
default.  Second,  markets  imperfections 
stemming  from  information  asymmetries  may 
stand  in  the  way  of  achieving  one  of  this 
administration’s  domestic  priorities: 
expansion  of  homeownership.  There  is  a 
wide  range  of  positive  economic  externalities 
from  homeownership  that  have  been 
investigated  in  the  empirical  housing 
economics  literature.  These  include 
household  saving,  wealth  accumulation, 
property  improvements,  a  more  pleasing 
urban  environment,  an  increase  in  political 
activity,  a  reduction  of  crime,  better  child 
outcomes,  and  a  positive  impact  on  the  labor 
supply  of  women.  The  average  loan  amount 
is  3.5  times  a  household’s  income:  even 
minor  inefficiencies  in  this  market  will  have 
sizeable  impacts  on  the  U.S.  economy. 

The  current  GFE  format  contains  a  long  list 
of  individual  charges  that  can  be 
overwhelming,  often  confuses  consumers, 
and  seems  to  provide  little  useful 
information  for  consumer  shopping.  Current 
RESPA  regulations  have  led  to  a  proliferation 
of  charges  that  makes  consumer  shopping 
and  the  mortgage  settlement  process  both 
difficult  and  confusing,  even  for  the  most 
informed  shoppers.  Long  lists  of  charges 
certainly  do  not  highlight  the  bottom-line 
costs  so  consumers  can  shop  and  compare 
mortgage  offers  among  different  originators. 

In  addition,  under  today’s  rules,  the 
estimated  costs  on  GFEs  may  be  unreliable  or 
incomplete,  or  both,  and  final  charges  at 
settlement  may  include  significant  increases 
in  items  that  were  estimated  on  the  GFE,  as 
well  as  additional  unexpected  fees,  which 
can  add  substantially  to  the  consumer’s 
ultimate  closing  costs.  The  process  of 
shopping  for  a  mortgage  can  also  involve 
complicated  financial  trade-offs,  which  are 
not  always  clearly  explained  to  borrowers. 
Today’s  GFE  is  not  an  effective  tool  for 
facilitating  borrower  shopping  nor  for 
controlling  origination  and  third-party 
settlement  costs. 

The  potential  for  cost  reductions  in  today’s 
market  is  also  indicated  by  studies  showing 
relatively  high  and  highly  variable  charges 
for  third-party  services,  particularly  for  title 
and  closing  services  that  account  for  the 
major  portion  of  third-party  fees.  There  is  not 
enough  incentive  for  loan  originators  to 
control  settlement  costs  by  negotiating  lower 
costs  from  third-party  providers;  rather,  they 
too  often  simply  pass  through  increases  in 
third-party  costs  to  consumers.  Because  of 
their  lack  of  expertise,  consumers  may  not  be 
the  best  shoppers  for  third-party  services 


providers,  leaving  them  to  rely  on 
recommendations  from  real  estate  agents  and 
lenders.  Thus,  a  framework  is  needed  that 
would  encourage  competitive  negotiations 
and  other  arrangements  that  would  lead  to 
lower  third-party  settlement  prices. 

Today’s  mortgage  market  is  increasingly 
characterized  by  the  introduction  of 
efficiency  enhancing  improvements  such  as 
automated  underwriting  systems  and, 
through  competition,  these  improvements  are 
leading  to  lower  prices  for  consumers.  But 
the  one  area  where  current  RESPA 
regulations  act  as  a  major  barrier  to 
competition  and  lower  settlement  services  is 
the  production  and  pricing  of  settlement 
services.  Under  current  law,  average  cost 
pricing  (another  cost  reduction  technique)  is 
inhibited  by  existing  RESPA  regulations. 

The  goal  of  HUD’s  RESPA  reform  is  to  even 
the  playing  field.  The  rule  will  accomplish 
this  by  requiring  lenders  to  provide 
consumers  information  that  lenders  already 
have  in  a  format  that  is  transparent.  One  of 
the  major  inefficiencies  of  imperfect 
information  is  the  costs  of  acquiring 
information.  RESPA  reform  will  go  a  long 
way  toward  educating  consumers.  The  first 
page  of  the  new  GFE  presents  a  brief 
summary  of  the  terms  of  the  loan  that  would 
warn  prospective  borrowers  of  potentially 
expensive  aspects  of  the  loan  including  loan 
amount,  maximum  interest  rate,  prepayment 
penalties,  and  the  total  estimated  settlement 
charges.  The  second  page  provides  more 
detail  on  the  charges  for  loan  origination  and 
other  settlement  services.  The  third  page 
provides  a  trade-off  table  so  that  consumers 
will  learn  the  relationship  between  the 
interest  rate  and  the  yield-spread  premium. 
The  third  page  also  includes  a  table  so  that 
the  consumer  can  take  notes  on  alternative 
loan  offers  and  thus  comparison  shop. 
Tolerances  will  limit  how  much  settlement 
charges  can  vary  once  the  GFE  has  been 
made  and  the  comparison  page  of  the  HUD- 
1  will  serve  to  double-check  the  GFE 
regarding  settlement  charges  and  provide  a 
summary  of  the  key  terms  of  the  borrower’s 
loan  at  settlement.  The  final  rule  clso  allows 
settlement  service  providers  to  use  pricing 
based  on  average  charges,  making  their 
business  operations  simpler  and  less  costly. 

It  is  expected  that  the  new  GFE  will 
encourage  shopping,  increase  efficiency, 
lower  housing  costs,  and  promote  the 
purchase  of  loans  that  are  more  suited  to  a 
households’  needs. 

Empirical  Evidence  of  Price  Discrimination 

Studies  indicate  that  consumers  are  often 
charged  relatively  high  fees  and  can  face 
wide  variations  in  settlement  prices,  both  for 
origination  and  third-party  settlement 
services.  Ghapter  2  offers  convincing 
evidence  that  not  only  do  borrowers  find  it 
difficult  to  comparison  shop  in  today’s 
mortgage  market,  but  that  they  are  all  too 
often  charged  excessive  prices.  The 
enormous  potential  for  cost  reductions  in 
today’s  market  is  indicated  by  studies 
showing  that  yield  spread  premiums  do  not 
always  offset  consumers’  origination  costs. 
Studies  show  that  consumers  are,  in  effect, 
charged  relatively  high  prices  in  some 
transactions  involving  yield-spread 
premiums,  and  that  the  mortgage  market  is 
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characterized  by  “price  dispersion.”  In  other 
words,  some  borrowers  get  market  price 
deals,  but  other  borrowers  do  not.  Studies 
show  that  less  informed  and  unsuspecting 
borrowers  are  particularly  vulnerable  in  this 
market.  But  given  the  fact  that  a  borrower 
may  be  more  interested  in  the  main 
transaction  (the  home  purchase),  even  more 
sophisticated  borrowers  may  not  shop 


aggressively  for  the  mortgage  or  may  not 
monitor  the  lending  transaction  very  closely. 

The  Urban  Institute  (2008)  collected  data 
on  7,560  FHA  loans.  The  mean  total  loan 
closing  cost  for  all  loans  is  $4,917  for  an 
average  loan  amount  of  $108,237.  Total 
charges  are  composed  of  loan  charges  $3,081, 
title  charges  $1,329,  and  other  third  party 
charges  $507.  It  is  apparent  from  the 
distribution  presented  below  that  there  is 


significant  variation  in  closing  costs:  the 
standard  deviation  is  $2,381.  For  its 
statistical  analysis,  the  Urban  Institute  ' 
focused  on  a  subsample  of  6,366  non- 
subsidized  loans,  for  which  the  mean  total 
charges  are  slightly  higher  at  $5,245.  Lender 
charges  for  non-subsidized  loans  are  $3,390, 
of  which  $1 ,450  are  direct  fees  and  $1 ,940  is 
the  average  YSP. 


Table  6-5— Distribution  of  Categories  of  Closing  Costs  as  a  Percentage  of  Loan  Amount 

[Calculated  by  HUD  from  data  provided  by  Urban  Institute] 


Series 

5th  percentile 

25th  percentile 

50th  percentile 
(median) 

- 1 

75th  percentile 

95th  percentile 

Total  Closing  Cost  . i . 

2.9 

4.1% 

5.1 

6.4 

8.9 

Total  Loan  Charges  . 

1.3 

2.4% 

4.2 

6.2 

Yield-spread  premium . 

0.3 

1.3% 

2.0 

2.7 

3.8 

Direct  loan  fees . . . 

0.0 

0.8 

1.3 

1.8 

3.3 

Total  Title  Charges  . 

0.6 

0.9 

1.2 

1.6 

2.3 

Other  Third-Party  Charges  . . 

0.2 

0.4% 

0.6 

0.8 

1.4 

A  great  degree  of  variation  appears  in  the 
lender  fees.  Since  total  loan  charges  are 
correlated  with  loan  amount,  it  would  be 
useful  to  examine  the  distribution  of  closing 
costs  as  a  percentage  of  loan  amounts  to 
ascertain  whether  the  variation  in  fees  is  still 
present.  HUD  calculated  the  distributed  of 
these  ratios  for  non-subsidized  loans  from  a 
data  set  of  closing  cost  provided  by  the  Urban 
Institute.  There  is  slightly  less  variation 
when  measured  as  a  percentage  but  it  is  still 
substantial:  the  ratio  of  what  the  75th 
percentile  pays  as  a  percentage  of  the  loan  to 
what  the  25th  percentile  pays  is  1.8  for  total 
loan  charges,  2.1  for  the  yield  spread 
premium  (indirect  loan  fee),  and  2.4  for 
direct  loan  fees. 

It  is  apparent  that  half  of  the  borrowers  pay 
loan  charges  equal  or  greater  than  3.2%  of 
their  loan  amount;  one-quarter  pay  loan 
charges  of  at  least  4.2%  of  their  loan  amount; 
and  five  percent  pay  loan  charges  of  at  least 
6.2%  of  their  loan  amount.  The  variation  is 
similar  for  title  charges  and  other  third-party 
charges.  Half  of  the  borrowers  pay  total 
closing  costs  equal  or  greater  than  5.1%. of 
their  loan;  one-quarter  pay  closing  costs  of  at 
least  6.4%  of  their  loan  amount,  and  five 
percent  pay  closing  costs  of  at  least  8.9%  of 
their  loan  amount. 

HUD  believes  that  these  data  provides 
strong  indications  of  large  price  dispersion 
and  thus  price  discrimination.  Price 
discrimination  will  always  lead  to  a  loss  in 
consumer  surplus  and  unless  price 
discrimination  is  perfect,  it  will  also  lead  to 
a  loss  in  social  welfare.  It  should  also  be 
noted  that  if  the  variation  of  fees  and  charges 
paid  is  greater  than  the  actual  costs  of 
providing  the  services,  then  that  constitutes 
evidence  of  a  violation  of  RESPA,  which 
explicitly  prohibits  mark-ups. 

First,  in  a  competitive  market  the  price  of 
the  good  should  depend  on  its  quality  and 
not  to  whom  and  how  it  is  sold.  If  there  is 
dispersion  because  the  negotiations  are  face- 
to-face,  this  would" suggest  that  the  nature  of 
the  market  exacerbates  the  consumer’s 
informational  disadvantage.  Indeed,  there  is 
strong  evidence  that  individuals  pay  different 
prices  for  reasons  other  than  how  costly 


service  provi.sions  will  be.  The  Urban 
Institute  report  (2008)  finds  that  African 
Americans  pay  an  additional  $415  for  their 
loans  and  that  Latinos  pay  an  additional  $365 
(after  taking  into  account  borrower 
differences  such  as  credit  score  and  loan 
amount).  These  loans  are  not  subprime  loans 
but  standard  FHA  loans.  Other  researchers 
have  found  similar  results:  Jackson  and  Berry 
(2002,  see  the  Regulatory  Impact  Analysis  for 
reference)  find  that  mortgage  brokers  charge 
African-Americans  (by  $474)  and  Hispanics 
(by  $580)  substantially  more  for  settlement 
services  than  other  borrowers.  Discrimination 
by  race  or  ethnicity  is  not  economically 
efficient  and  would  not  survive  in  a  perfectly 
competitive  market. 

Second,  reconsider  the  yield-spread 
premium.  We  mentioned  that  this  is  one  of 
the  elements  of  a  mortgage  that  a  consumer 
is  not  likely  to  understand.  The  yield-spread 
premium  is  compensation  to  the  broker  for 
selling  a  loan  with  a  higher  interest  rate. 
Thus,  as  the  interest  rate  rises  so  should  the 
yield-spread  premium.  This  relationship 
appears  to  hold  in  the  data  analyzed.  The 
broker  earns  income  from  two  sources:  a 
yield-spread  premium  that  is  paid  by  the 
lender  and  fees  that  are  paid  by  the 
consumer.  However,  the  burden  of  the  yield- 
spread  premium  is  on  the  consumer,  who 
pays  a  higher  interest  rate  for  loans  with  a 
higher  yield-spread  premium.  If  consumers 
were  perfectly  informed,  there  would  be  a 
negative  one-to-one  relationship  between  up¬ 
front  fees  and  the  yield-spread  premium. 
They  simply  represent  two  different  ways  of 
compensating  the  broker  for  the  effort 
required  to  originate  a  loan. 

The  Urban  Institute  (2008)  finds  no  strong 
trade-off  between  the  yield-spread  premium 
and  upfront  cash  payments.  Ideally,  each 
dollar  of  YSP  generated  by  a  higher  interest 
rate  would  result  in  a  one  dollar  reduction 
in  upfront  fees.  The  reality  is  that  this  is  not 
even  close  to  being  true.  The  Urban  Institute 
finds  that  paying  one  dollar  of  YSP  to  a 


mortgage  broker  reduces  upfront  fees  by  only 
7  cents. 22 

This  result  is  derived  from  a  sample  of 
nonsubsidized  loans  above  with  a  rate  above 
7  percent,  which  is  appropriate  for 
investigating  YSPs.  FHA  borrowers  appear  to 
get  no  benefit  from  YSPSs  on  brokered  loans 
with  coupon  rates  above  7  percent.  The  result 
is  not  much  better  when  using  the  larger  data 
set  of  all  nonsubsidized  loans:  The  Urban 
Institute  finds  that  broker  loan-origination 
fees,  instead  of  being  lower  by  a  dollar  for 
each  dollar  of  YSP,  are  higher  by  16  cents. 
This  result  is  stunningly  bad  for  borrowers. 
Clearly,  the  average  FHA  borrower  has  no 
idea  a  higher  interest  rate  can  be  used  to 
reduce  upfront  charges.  Such  a  relationship  . 
is  contrary  to  what  one  would  expect  in  a 
market  where  there  were  only  minor 
imperfections.  Further  evidence  is  from 
Jackson  and  Berry  (2002)  who  studies  only 
brokered  transactions,  a  description  of  which 
can  be  found  in  Section  IV.D.2  of  Chapter  2 
of  the  Regulatory  Impact  Analysis.  They  find 
that  the  problem  of  price  dispersion  occurs 
when  yield  spread  premiums  are  present, 
because  in  these  situations  there  is  no  single 
price  for  broker  services:  “Most  borrowers 
pay  more  than  1.5  percent  of  loan  value; 
more  than  a  third  pay  more  than  2.0  percent 
of  loan  value;  rou^ly  ten  percent  pay  more 
than  3.5  percent  of  loan  value.”  Jackson  and 
Berry  find  this  “price  dispersion”  troubling, 
as  it  suggests  that  brokers  use  yield  spread 
premiums  as  a  device  “to  extract  unnecessary 
and  excessive  payments  ft'om  unsuspecting 
borrowers”  (page  9). 

Third,  consider  the  confusion  that  the 
variety  of  loan  products  and  permutations  of 
those  products  can  create.  If  informational 
asymmetries  are  significant,  then  lenders  will 


22  In  a  sample,  which  is  appropriate  for 
investigating  YSPs,  of  nonsubsidized  loans  with  a 
rate  above  7  percent,  the  Urban  Institute  finds  that 
broker  loan-origination  fees,  instead  of  being  lower 
by  a  dollar  for  each  dollar  of  YSP,  are  higher  by  16 
cents.  This  result  is  stunningly  bad  for  borrowers. 
FHA  borrowers  appear  to  get  no  benefit  from  YSPSs 
on  brokered  loans  with  coupon  rates  above  7 
percent. 
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be  able  to  earn  more  when  selling  more 
complex  products.  Borrowers  who  simplify 
their  mortgage  shopping  by  rolling  all  lender/ 
broker  fees  into  the  interest  rate  (i.e.,  get 
“zero-cost”  loans)  pay  $1,200  less  for  their 
loans  than  brokers  who  pay  lender  or  broker 
fees  as  measured  by  implicit  YSPs.  Borrowers 
who  pay  points  realize  only  $20  of  benefits 
for  every  $100  of  points  paid,  for  a  net  loss 
of  $80.  It  appears  that  the  industry  is  able  to 
take  advantage  of  loan  complexity,  which  is 
evidence  of  price  discrimination  not  related 
to  the  cost  of  originating  the  loan. 

Fourth,  consider  other  settlement  charges. 
Title  insurance  is  an  industry  with  a  strong 
potential  for  natural  monopoly.  The  costs  of 
title  insurance  are  primarily  related  to 
research  of  property  transactions.  There  is  a 
large  fixed  cost  of  entry  which  is  compiling 
a  database  of  transaction  and  lending  records. 
There  should  not  be  a  great  variation  in 
settlement  charges  since  the  only  component 
that  does  vary  substantially  is  the  insurance 
premium.  The  Urban  Institute  (2008)  finds  an 
average  $1 ,329  title  charge  in  their  sample  of 
all  loans  with  a  standard  deviation  of  $564. 
They  also  find  a  significant  variation  by  state 
with  New  York,  Texas,  California,  and  New 
Jersey  all  costing  at  least  $1,000  more 
(holding  property  values  constant)  than 
North  Carolina,  the  lowest-cost  state.  A 
reasonable  question  is  what  extra  benefits 
people  in  the  high-cost  states  get  relative  to 
those  in  low  cost  states,  or  why  costs  are  so 
high  if  there  are  no  extra  benefits.  It  is  also 
useful  to  analyze  total  title  costs  on  a  state- 
by-state  basis  due  to  the  different  legal 
requirements  that  exist  among  the  states  and 
the  different  customs  that  might  have 
evolved  in  them  as  well.  HUD  examined 
within  state  variation  of  settlement  fees.  One 
measure  of  variability  that  we  calculated  for 
each  state  was  the  difference  between  the 
median  of  the  highest  quartile  of  title  charges 
and  the  median  of  the  lowest  quartile.  This 
is  a  measure  of  the  difference  between  the 
typical  charge  for  the  highest  fourth  of  the 
borrowers  and  the  lowest  fourth  of  the 
borrowers  within  each  state.  This  difference 
was  over  $1,000  for  nine  states.  Due  to  the 
extent  of  price  dispersion,  we  can  expect 
significant  savings  from  the  final  rule. 

The  primary  purpose  of  this  discussion 
was  to  show  that  there  is  great  variation  in 
closing  costs  and  thus  room  for  price 
discrimination.  HUD  would  like  to 
emphasize  that  the  goal  was  not  to  portray 
lenders,  and  especially  mortgage  brokers,  as 
unscrupulous  and  harmful  to  economic 
welfare.  On  the  contrary,  HUD  recognizes 
that  mortgage  brokers  and  other  lenders  have 
played  a  crucial  role  in  recent  trends  in  home 
ownership.  It  is  also  clear  from  the  statistical 
evidence  presented  in  this  section  that  there 
are  many  ethical  loan  originators.  One 
quarter  of  the  borrowers  in  this  sample  paid 
no  more  than  2.4%  in  loan  charges  and  4.1% 
in  total  closing  costs.  Consider  that  if  the 
entire  market  mirrored  this  more  efficient 
segment,  then  RESPA  reform  would  not  be  as 
urgent. 

Issues  Raised  in  Comments  on  the  2008 
Initial  Regulatory  Flexibility  Analysis 

Section  IV.A  presents  a  review  of 
comments  on  the  2008  IRFA.  Sections  IV.B 


and  IV.C  serve  as  roadmaps  to  other  issues 
regarding  the  rule. 

Comments  Concerning  the  Initial  Regulatory 
Flexibility  Analysis 

This  section  describes  how  HUD 
responded  in  this  Final  Regulatory  Flexibility 
Analysis  (FRFA)  to  comments  received  on 
the  Initial  Regulatory  Flexibility  Analysis  of 
the  2008  proposed  rule.  The  primary 
comments  on  the  2008  IRFA  included:  a 
report  from  the  National  Association  of 
Realtors,  prepared  by  Ann  Schnare,  who 
claimed  that  HUD  had  underestimated  the 
costs  of  the  rule;  criticisms  from  advocates  of 
small  business  that  HUD  had  not  adequately 
analyzed  the  impacts  of  its  rule  on  industry 
structure;  and  an  assertion  by  Representative 
Manzullo  that  HUD  used  obsolete  data  in  its 
analysis. 

“HUD  Underestimated  the  Compliance 
Costs”  (National  Association  of  Realtors)  Ann 
Schnare  prepared  alternative  estimates  ^3  for 
the  National  Association  of  Realtors  (NAR)  of 
the  compliance  costs  of  HUD’s  2008 
proposed  reform  of  the  Real  Estate  Settlement 
Procedures  Act  (RESPA)  to  simplify  the 
process  and  reduce  the  costs  of  obtaining  a 
mortgage  loan.  Their  report  contains 
worthwhile  suggestions,  such  as  performing 
a  sensitivity  analysis  with  respect  to  the 
number  of  applications  per  loan.  However, 
their  cost  estimates  are  inaccurate.  In 
Sections  IV,  HUD  discusses  the  NAR’s  major 
comments  that  are  applicable  to  the 
Regulatory  Impact  Analysis  of  the  final  rule. 

Below  iS  a  Summary  of  the  NAR's  Comments 
and  HUD’s  Responses 

The  NAR  states  that  HUD  ignored  a  major 
compliance  cost  of  the  rule  incurred  by  loan 
originators:  the  hedging  costs  of  guaranteeing 
the  interest  rate  for  the  shopping  period  of 
ten  days.  Including  hedging  costs 
dramatically  increases  compliance  costs  by  a 
factor  of  four.  However,  the  NAR  made  an 
erroneous  assumption  about  the  proposed 
GFE:  there  is  no  requirement  of  an  interest- 
rate  guarantee.  Thus,  hedging  costs  will  be 
zero  (See  Section  VII.D.l.). 

A  second  criticism  of  the  analysis  of  the 
compliance  cost  of  the  GFE  is  that  HUD  does 
not  consider  the  possibility  that  the  rule 
could  increase  the  administrative  costs  to 
loan  originators  by  generating  a  greater 
demand  for  GFEs.  Although  HUD  believes 
that  it  is  just  as  likely  that  applications  do 
not  increase,  HUD  has  included  a  sensitivity 
analysis  of  compliance  costs  by  the  number 
of  applications.  (See  Section  VII.D.2.) 

The  NAR  points  to  another  cost  not 
included  in  the  IRFA:  the  cost  of  preliminary 
underwriting.  However,  this  would  only  be  a 
factor  if  the  application  to  loan  ratio  were  to 
increa.se.  HUD  assumed  in  the  IRFA  that  this 
ratio  would  be  constant.  HUD's  response  was 
to  include  this  cost  in  a  high  application-to- 
loan  scenario.  (See  Section  VII. D. 3) 

HUD  was  criticized  for  using  inconsistent 
estimates  of  the  value  of  time  in  order  to  raise 
the  value  of  the  benefits  of  the  rule  relative 
to  the  costs.  In  fact,  the  reverse  is  true:  HUD 
used  a  higher  rate  to  estimate  the  costs  and 

33  Ann  E.  Schnare,  “The  Estimated  Costs  of 
HUD’s  Proposed  RESPA  Regulations,”  prepared  for 
the  National  Association  of  Realtors  (June  3,  2008). 


a  lower  one  to  estimate  the  benefits  (See 
Section  VII. D.4). 

The  NAR  questions  the  potential  benefits 
of  the  GFE.  For  support,  Schnare  turned  to 
a  study  that  used  a  sample  suffering  from 
selection  bias  (See  Section  V.A.l.g  of  Chapter 
2  for  a  description)  and  questioned  whether 
the  rule  would  solve  the  problem  of  “bait  and 
switch”  or  any  other  misleading  business 
practice.  PD&R  has  recently  received  A  Study 
of  Closing  Costs  for  FHA  Mortgages 
(summarized  above  in  Section  III  and  at 
length  in  Chapter  2).  The  results  strongly 
indicate  that  HUD’s  RESPA  reform  efforts  are 
aimed  directly  at  very  serious  problems  in 
the  market  for  these  loan  origination  and 
other  settlement  services. 

Impact  of  the  Rule  on  Industry  Structure 

Many  industry  commenters  stated  that 
there  were  elements  of  the  rule  that 
disadvantaged  small  business.  One  of  the 
primary  concerns  of  small  title  firms  is  the 
potential  adverse  effect  of  volume 
discounting.  The  2008  final  rule  set  a  clearer 
standard  for  compliance  in  the  context  of  the 
new  GFE.  HUD  merely  clarified  that  volume 
discounting  is  legal  as  long  as  the  savings  are 
passed  along  to  the  consumer.  ALTA,  ICBA, 
NAMB,  and  NAR  contend  that  volume 
discounts  will  favor  large  settlement  service 
providers  and  loan  originators/lenders  at  the 
expense  of  small  businesses  and  place  them 
at  a  disadvantage.  The  Office  of  Advocacy 
formally  endorsed  this  position  in  their 
comment  letter  (June  11,  2008)  and  predicted 
that  HUD’s  proposed  clarification  “may 
cause  small  businesses  to  leave  the  market 
and  result  in  higher  prices  for  consumers  in 
the  long  term.” 

ALTA  stated  that  the  ability  to  negotiate 
volume  discounts  on  the  local  services  that 
are  incidental  to  the  issuance  of  a  title  policy 
(such  as  a  title  search)  will  disadvantage  the 
small  title  insurance  agency  that  does  not 
have  the  resources  to  guaranty  a  stream  of 
business  to  a  third  party  or  discount  its  own 
services  when  the  services  are  performed  in 
house.  In  addition,  ALTA  expressed  concern 
that  mortgage  lenders  and  brokers  will  add  to 
the  anticompetitive  effects  by  favoring 
affiliated  title  companies  or  those  companies 
that  can  provide  title  related  services  on  a 
nationwide  basis. 

Comment.  Both  the  NAR  and  ALTA 
asserted  that  the  Regulatory  Impact  Analysis 
of  the  proposed  rule  did  not  adequately 
address  the  anti-competitive  issues  of  the 
proposed  rule. 

Response.  In  its  Regulatory  Impact 
Analysis,  HUD  very  meticulously  outlined 
the  proportional  impacts  of  the  rule  on  small 
business.  HUD  continues  to  believe  that  as 
long  as  a  small  businesses  is  not  charging 
consumers  excessive  fees,  then  small 
business  will  not  suffer  disproportionately. 

To  a  large  extent,  the  issue  of  unfavorable 
impacts  on  small  business  is  mute.  The 
greatest  objection  by  small  business  was  to 
volume  discounts.  In  response  to  the 
numerous  objections  to  HUD’s  clarification, 
HUD  will  not  address  volume  discounts  in 
the  rule.  HUD  wants  to  ensure  that  any 
change  will  adequately  protect  consumers 
while  at  the  same  time  providing  adequate 
flexibility  and  due  consideration  to  small 
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business  concerns.  It  remains  HUD’s 
position,  however,  that  discounts  negotiated 
between  loan  originators  and  other 
settlement  service  providers,  or  by  an 
individual  settlement  service  provider  on 
behalf  of  a  borrower,  where  the  discount  is 
ultimately  passed  on  to  the  borrower,  is  not, 
depending  upon  the  specific  circumstances 
of  a  particular  transaction,  a  violation  of 
section  8  of  RESPA.  If  the  borrower  hdly 
benefits  from  the  discount,  these  types  of 
mechanisms  that  lower  consumer  costs  are 
w'ithin  RESPA’s  principal  purposes. 

There  may  be  other  facets  of  the  rule,  such 
as  tolerances,  that  are  thought  to  have  a 
disproportionate  impact  on  small  business, 
even  on  those  small  firms  that  are  not 
charging  excessive  prices.  Instead,  HUD 
believes  that  the  rule  will  create 
opportunities  for  efficient  firms  to  expand 
their  operations.  This  opinion  is  based  on  our 
observations  that  a  distinguishing 
characteristic  of  the  real  estate  industry  is 
that  it  is  ver\'  locally  oriented.  The  value  of 
proximity  and  local  expertise  make  small 
firms  more  efficient  in  providing  services  to 
consumers.  RESPA  reform  will  not  change 
that  essential  characteristic  of  the  real  estate 
industry.  (See  Section  II.C.5.  for  a 
discussion). 

Timeliness  of  Data 

Comment.  Some  criticized  HUD  for  using 
“old”  data  in  its  Regulatory  Impact  Analysis 
of  the  2008  proposed  rule.  For  example. 
Representative  Don  Manzullo  wrote  in  his 
comment  letter  that  the  market  has  changed 
significantly  since  the  data  was  obtained  in 
2002  and  2004;  that  these  changes  may 
impact  how  the  rule  is  implemented;  and 
that  should  wait  until  it  has  data  on  current 
market  conditions  before  moving  forward 
with  the  rule. 

Response.  HUD’s  initial  regulatory 
flexibility  analysis  of  the  proposed  RESPA 
rule,  which  was  completed  in  late  2007,  used 
the  latest,  at  that  time,  officially  available 
federal  government  data  on  small  businesses 
provided  by  the  Small  Business 
Administration  (SBA)  as  derived  from  two 
Census  Bureau  data  sources:  the  2002 
Economic  Census  (business  income  or 
receipts),  and  the  2004  County  Business 
Patterns  data  (number  of  businesses  and  firm 
employment  size).  These  data  are  augmented, 
when  possible,  by  highly  regarded  data  from 
industry  sources.  For  example,  the  SBA/ 
Census  data  on  mortgage  brokers  do  not  agree 
w'ith  estimates  of  the  size  of  that  industry 
made  hy  the  National  Association  of 
Mortgage  Brokers  and  other  observers.  HUD 
ultimately  based  its  analysis  of  the  mortgage 
broker  industry  on  these  private  sector  data. 

Chapter  5  of  the  RIA  provides  extensive 
documentation  of  the  chcuacteristics  of  the 
industries  directly  affected  by  the  rule, 
including  various  estimates  of  the  numbers  of 
small  entities,  reasons  why  various  data 
elements  are  not  reliable  or  unavailable,  and 
descriptions  of  methodologies  used  to 
estimate  (if  possible)  necessary  data  elements 
that  were  not  readily  available.  Tbe 
industries  discussed  in  Chapter  5  of  the  RIA 
included  the  following  (with  Chapter  5 
section  reference):  mortgage  brokers  (Section 
II);  lenders  including  commercial  banks. 


thrifts,  mortgage  banks,  credit  unions 
(Section  III);  settlement  and  title  services 
including  direct  title  insurance  carriers,  title 
agents,  escrow  firms,  and  lawyers  (Section 
rV);  and  other  third-party  settlement 
providers  including  appraisers,  surveyors, 
pest  inspectors,  and  credit  bureaus  (Section 
V);  and  real  estate  agents  (Section  VI). 

The  SBA  does  not  expect  to  have  an  update 
(from  the  2007  Economic  Census)  of  the  2002 
Economic  Census  data  (bu^ness  income  or 
receipts)  available  until  sometime  in  2010, 
well  beyond  the  time  horizon  for  this 
rulemaking  effort.  Thus,  the  FRFA  of  the 
final  RESPA  rule  will  continue  to  rely  in  part 
on  data  from  2002. 

More  importantly,  HUD's  estimate  of  the 
annual  regulatory  burden  depends  primarily 
on  our  assumptions  concerning  the 
compliance  cost  per  loan.  HUD  has  used 
generous  estimates  of  the  costs  of  the  rule  but 
has  received  no  hard  data  from  industry  that 
would  allow  us  to  refine  our  estimates.  The 
aggregate  impact  of  the  rule  depends  on 
mortgage  volume.  Our  approximation  of  the 
average  year  is  12.5  million  transactions.  It  is 
probable  that  the  level  of  originations  in 
2008-2009  will  be  lower  than  this  amount. 
However,  the  final  rule  requires  a  twelve- 
month  implementation  period.  By  the  time 
the  rule  is  in  effect,  the  average  mortgage 
volume  is  expected  to  return  to  that  of  the 
average  year. 

Alternatives  Considered  To  Minimize  Impact 
on  Small  Businesses 

Section  VI  of  this  chapter  provides 
discussion  of  the  alternatives  considered  by 
HUD  in  developing  the  final  rule  with  a  focus 
on  those  alternatives  considered  to  minimize 
the  impact  on  small  business.  Section  VI 
includes  a  summary  discussion  of  the 
following  major  alternatives:  maintaining  the 
status  quo;  not  including  the  yield-spread 
premium  calculation  in  the  GFE;  requiring 
the  preparation  and  reading  of  a  closing 
script;  and  clarification  in  the  rule  of  the 
legality  of  volume  discounting.  Section  VI 
also  includes  a  discussion  of  steps  HUD  took 
to  make  the  new  GFE  easier  to  implement  for 
small  businesses. 

Comments  and  Responses  to  Other  Issues 

Chapters  1-5  of  the  Regulatory  Impact 
Analysis  include  detailed  summaries  of  the 
comments  submitted  by  small  businesses  and 
other  firms  on  various  aspects  of  the  2008 
proposed  rule  and  in  response  to  the  2008 
IRFA.  Detailed  discussion  of  comments 
received  can  be  found  in  the  preamble. 
Detailed  analysis  responding  to  comments 
received  can  be  found  in  Sections  and  VIII 
of  Chapter  3.  Detailed  discussion  of 
comments  related  to  the  compliance  burden 
of  the  rule  can  he  found  in  Sections  VII,  VIII, 
and  IX  of  this  chapter.  Analysis  responding 
to  some  specific  comments  on  the  2008  IRFA 
can  be  found  in  Chapter  3.  Changes  made  to 
the  2008  proposed  rule  in  response  to 
comments  received  are  summarized  in 
Section  VI  of  this  chapter. 

Description  and  Estimate  of  the  Mumber  of 
Small  Entities 

Chapter  5  provides  extensive 
documentation  of  the  characteristics  of  the 
industries  affected  by  the  rule,  including 


estimates  of  the  numbers  of  small  entities. 

The  industries  discussed  in  Chapter  5 
included  the  following  (with  industry  code 
and  Chapter  V  section  reference):  mortgage 
brokers  (Section  II);  lenders  including 
commercial  banks,  thrifts,  mortgage  banks, 
credit  unions  (Section  III);  settlement  and 
title  services  including  direct  title  insurance 
carriers,  title  agents,  escrow  firms,  and 
lawyers  (Section  IV);  and  other  third-party 
settlement  providers  including  appraisers, 
surveyors,  pest  inspectors,  and  credit  bureaus 
(Section  V);  and  real  estate  agents  (Section 
VI).  The  specific  industry  names  and 
industry  codes  (North  American  Industry 
Classification  System,  or  NAICS  code)  for  the 
mortgage  originators  and  third-party  firms 
covered  in  Chapter  V  are  as  follows; 

Mortgage  Origination  Firms 

1.  Mortgage  Loan  Brokers  (522310). 

2.  Commercial  Banks  (522110). 

3.  Savings  Institutions  (522120). 

4.  Real  Estate  Credit/Mortgage  Bankers 
(522292). 

5.  Credit  Unions  (522130). 

Third-Party  Service  Firms 

1.  Direct  Title  Insurance  Carriers  (524127). 

2.  Title  Abstract  and  Settlement  Offices 
(541191). 

3.  Offices  of  Lawyers  (541110). 

4.  Other  Activities  Related  to  Real  Estate 
(531390). 

5.  Offices  of  Real  Estate  Appraisers 
(531320). 

6.  Surveying  and  Mapping  (except 
geophysical)  Services  (541370). 

7.  Credit  Bureaus  (561450). 

8.  Exterminating  and  Pest  Control  Services 
(561710). 

9.  Offices  of  Real  Estate  Agents  and  Brokers 
(531210). 

Chapter  5  supports  Chapters  3  and  6  by 
providing  basic  mortgage-related  data  on 
each  industry  and  by  explaining  the  various 
methodologies  for  estimating  the  share  of 
industry  revenue  accounted  by  the  different 
component  industries  and  by  small 
businesses  within  each  component  industry. 
Chapter  5  presents  an  overview  of  the 
industries  involved  in  the  origination  and 
settlement  of  mortgage  loans  (see  above  list). 
Industry  trends  are  briefly  summarized  and 
special  issues  related  to  l^SPA  are  noted. 
There  is  also  a  description  of  the  economic 
statistics  for  each  industry,  with  an  emphasis 
on  each  industry’s  share  of  small  business 
activity.  Both  the  estimation  of  the  revenue 
share  for  various  industry  sub-sectors  (e.g., 
large  title  insurers’  share  of  total  revenue  in 
the  title  and  settlement  industry)  and  the 
estimation  of  the  small  business  share  of 
mortgage-related  revenue  within  the 
industry,  often  involve  several  technical 
analyses  that  pull  together  data  from  a  variety 
of  sources,  in  addition  to  Census  Bureau  , 
data.  This  leads  to  several  sensitivity 
analyses  to  show  the  effects  of  alternative 
estimation  methods  and  assumptions.  This 
chapter  also  reports  the  revenue  transfers 
from  the  RESPA  rule  for  the  specific  industry 
sectors;  these  transfers  are  reported  in  dollar 
terms  and.  where  possible,  as  a  percentage  of 
industry  revenue.  Finally,  a  number  of 
technical  issues  and  special  topics,  such  as 
techniques  for  estimating  the  distribution  of 
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retail  mortgage  originations,  are  discussed.  A 
technical  appendix  to  Chapter  5  provides 
relevant  definitions  and  explains  the 
methodology  associated  with  the  economic 
data  obtained  from  the  Census  Bureau.  A 
data  appendix  in  Chapter  5  includes  tables 
with  the  economic  data  (number  of  firms, 
employment,  revenue,  etc.)  for  each  industry 
sector. 

Thus,  the  Regulatory  Impact  Analysis  pulls 
together  substantial  data  from  the  Bureau  of 
the  Census  and  industry  sources  to  provide 
estimates  of  revenue  transfers  for  different 
industries  and  for  small  businesses  within 
those  industries.  Chapter  5  provides  a  full 
technical  review  of  the  data  used  and  the 
various  methodologies  for  estimating  the 
small  business  share  of  industry  revenues. 

Drawing  from  the  analysis  in  Chapters  3 
and  5,  Appendix  A  to  this  chapter  provides 
estimates  of  the  revenue  impacts  from  the 
new  GFE.  These  data  are  presented  in 
aggregate  form  ($  million)  and  on  a  per  firm 
basis,  covering  all  firms  (both  employer  and 
non-employer),  small  firms  (small  employer 
firms  plus  non-employer  firms),  and  very 
small  firms  (very  small  employer  firms  plus 
non-employer  firms).  Separate  data  for  non¬ 
employer  firms  are  also  provided.  In  some 
cases,  different  projections  are  provided  for 
some  of  the  more  important  sensitivity 
analyses  conducted  in  Chapters  3  and  5.  The 
technical  analyses  presented  in  Chapter  5 
indicate  some  uncertainty  around  some  of 
the  numbers  (such  as  the  number  of  small 
mortgage  banks,  the  split  of  revenue  among 
different  sectors  of  the  broad  title  industry, 
etc.).  Readers  are  referred  to  the  technical 
discussion  in  Chapter  5  for  various 
qualifications  with  the  data  and  for  various 
sensitivity  analyses  that  illustrate  the  effects 
on  the  estimates  of  alternative  assumptions. 
In  addition.  Chapter  5  explains  the 
definitions  of  small  and  very  small  being 
used  here. 

Alternatives  Which  Minimize  Impact  on 
Small  Businesses 

Under  the  Initial  Regulatory  Flexibility 
Analysis,  HUD  must  discuss  alternatives  that 
minimize  the  economic  impact  on  small 
entities  consistent  with  the  stated  objectives 
of  applicable  statutes,  including  a  statement 
of  the  factual,  policy,  and  legal  reasons  for 
selecting  the  alternative  adopted  in  the  final 
rule  and  why  each  of  the  other  significant 
alternatives  to  the  rule  considered  by  the 
agency  was  rejected.  Many  of  the  alternatives 
that  HUD  considered  and  implemented  were 
directed  at  making  the  GFE  less  burdensome 
for  small  businesses.  These  changes  are 
described  below.  A  more  detailed  discussion 
of  the  changes  to  make  the  GF'E  easier  to 
implement  for  small  businesses  are  provided 
in  Section  VIII  of  Chapter  3.  For  a  discussion 
of  all  of  the  major  alternatives  considered  to 
the  final  GFE,  see  Chapter  4. 

This  Regulatory  Impact  Analysis  discusses 
several  steps  that  HUD  took  that  will  assist 
small  businesses  involved  in  the  mortgage 
origination  and  settlement  process.  Examples 
include  simplifying  the  new  GFE  form  (fewer 
numbers,  etc.),  designing  the  new  GFE  form 
so  that  there  is  a  level  playing  field  between 
lenders  and  brokers,  and  delaying  the  phase¬ 
out  of  today’s  GFE  for  twelve  months.  HUD 


also  made  numerous  other  changes  that  were 
designed  to  make  the  GFE  easier  to  use, 
particularly  for  small  businesses.  These 
changes  are  discussed  throughout  Chapter  3 
and  summarized  in  several  places  in  the 
Regulatory  Impact  Analysis.  This  section  will 
list  them  again,  as  it  is  useful  to  provide  a 
record  of  the  changes  made  to  the  2008 
proposed  rule  that  should  make  the  new  GFE 
easier  to  implement  for  small  businesses.  • 
Considered  as  a  group,  these  changes  are 
important.  While  many  are  designed  to 
address  a  problem  faced  by  large  as  well  as 
small  lenders,  for  the  most  part,  they  address 
problems  that  would  place  a  greater  burden 
on  small  than  large  businesses.  Examples  of 
tlie  changes  that  HUD  made  are  the 
following; 

•  Volume-based  discounts.  Small 
businesses,  especially  closing  attorneys  and 
escrow  companies  stated  that  lenders  seeking 
volume  discounts  would  place  them  at  a 
competitive  disadvantage  to  larger  entities 
and  force  them  out  of  business.  HUD 
responded  by  not  addressing  volume 
discounts  in  its  final  rule. 

•  Tolerances.  Some  commented  that  large 
lenders  would  have  an  easier  time  meeting 
tolerances  than  small  businesses  by 
contracting  with  large  third-party  settlement- 
service  providers,  and  thereby  placing  small 
settlement  service  providers  at  a  competitive 
disadvantage.  If  exceeding  the  tolerance  was 
an  infrequent  and  unpredictable  event,  larger 
firms  may  be  able  to  diversify  the  risk  over 

a  larger  pool  of  loans.  The  final  rule  provides 
loan  originators  with  an  opportunity  to  cure 
any  potential  violationpf  the  tolerance  by 
reimbursing  the  borrower  any  amount  by 
which  the  tolerances  were  exceeded.  The 
opportunity  to  cure  will  permit  loan 
originators  to  give  an  estimate  of  expected 
settlement  charges  in  good  faith,  without 
subjecting  them  to  harsh  penalties  if  the 
estimate  turns  out  to  be  lower  than  the  actual 
charges  at  settlement.  This  change  reduces 
the  potential  damages  of  exceeding  the 
tolerances. 

Compliance  Costs  and  Regulatory  Burden: 
New  GFE 

This  section  focuses  on  the  compliance, 
regulatory,  and  other  costs  associated  with 
implementing  the  final  rule.  It  examines 
compliance  and  regulatory  impacts  of  the 
new  GFE  on  originators.  "There  are  two  types 
of  compliance  and  regulatory  costs — one¬ 
time  start-up  costs  and  recurring  costs. 
Section  VII. B  discusses  start-up  costs,  noting 
that  HUD  has  lengthened  the  phase-in  period 
for  the  new  GFE  in  order  to  reduce  any 
implementation  burden  on  the  industry, 
particularly  small  firms.  Section  VII. C 
discusses  recurring  costs  that  are  related  to 
implementing  the  new  GFE.  The  simplicity 
of  the  new  GFE,  plus  the  changes  that  HUD 
has  made  to  improve  the  new  GFE,  will  limit 
these  annual  costs,  as  discussed  in  Section 
VII. D.  Section  VILE  discusses  compliance 
issues  related  to  tolerances  on  settlement 
party  costs.  Finally,  Section  Vll.F  outlines 
efficiencies  associated  with  the  new  GFE. 

Before  examining  the  specific  regulatory 
and  compliance  costs.  Section  VILA  reviews 
the  basic  data  used  in  estimating  these  costs. 
For  a  similar  description  of  the  costs  on  the 
settlement  industry,  see  Section  0. 


Data  Used  in  Compliance  Cost  Estimates 

The  following  tables  provide  a  summary  of 
the  industry  characteristics  data  used  to 
develop  compliance  cost  estimates  for  the 
GFE.  Details  on  the  derivation  of  these  data 
are  available  in  Chapter  5.  The  compliance 
costs  of  the  GFE  provisions  of  the  rule  apply 
mainly  to  retail  loan  originators.  While 
wholesale  lenders,  for  example,  are  involved 
in  the  mortgage  origination  process,  they  are 
not  responsible  for  issuing  the  GFE — rather 
the  originating  lender  or  broker  is  responsible 
for  the  issuing  the  GFE  to  the  borrower.^"* 
Therefore,  data  are  presented  only  for  those 
brokers  and  lenders  that  do  retail  mortgage 
loan  originations.  Settlement  agents  do  not 
generate  GFEs  and  therefore  they  would  not 
be  subject  to  these  GFE-related  costs. 
Settlement  agents  will,  however,  be  involved 
generating  HUD-ls;  since  there  are  some 
changes  to  the  HUD-1  form,  there  are 
compliance  costs  on  settlement  agents 
associated  with  that  change.  In  most  cases, 
HUD  expects  that  loan  originators  will 
complete  the  comparison  page  of  the  HUD- 
1  form.  However,  a  portion  of  the  compliance 
cost  will  be  the  burden  on  settlement  agents 
of  completing  the  comparison  page 
accurately  in  cases  where  there  is  additional 
information  required  from  the  settlement 
agent.  Other  third-party  providers  (e.g., 
appraisers)  will  face  no  compliance  costs 
from  the  GFE  provisions  of  the  rule. 

Chapter  5  provides  information  on  the  total 
number  of  brokers  and  lenders  that  are  likely 
to  be  affected  by  the  new  RESPA  rule  and  its 
revised  GFE  form.  Section  II  of  that  chapter 
explains  that  the  number  of  brokers  has 
grown  substantially  in  recent  years.  In  2000, 
there  were  30,000  brokers,  but  with  the 
increase  in  refinancing,  the  number  of 
brokers  rose  to  33,000  in  2001  and  then 
jumped  to  44,000  in  2002  and  then  to  53,000 
in  2004.  According  to  Census  Bureau  data, 
practically  all  brokers  (99.1%)  qualify  as  a 
small  business.  Thus,  it  is  estimated  that 
small  broker  firms  have  ranged  from  32,703 
to  52,523  over  the  past  few  years.  As 
explained  in  Section  III  of  Chapter  5,  lenders 
that  will  be  affected  by  the  RESPA  rule 
include:  7,402  commercial  banks  (4,426  or 
59.8%  are  small),  1,279  thrift  institutions 
(641  or  50.1%  are  small),  1,287  mortgage 
banks  (1,077  or  83.7%  are  small),  and  3,969 
credit  unions  (3,097  or  78.0  %  are  small). 
Altogether,  there  are  13,937  lenders 
(including  credit  unions)  affected  by  the 
RESPA  rule,  and  9,241  of  these  qualify  as  a 
small  business. 

Table  6-6  provides  the  distribution  of 
retail  mortgage  originations  among  the 
various  industries  and  for  small  firms  within 
each  industry.  Totals  are  estimated  based  on 
the  number  of  mortgage  originations 
(12,500,000  loans)  that  would  occur  in  a 
“normal”  year  of  mortgage  originations  (that 
is,  not  in  a  high-volume  year  with  a 


If  the  wholesale  lender  generates  the  GFE,  then 
there  would  be  a  charge  to  the  originator  (either  a 
direct  charge  or  a  reduction  in  fees,  compared  with 
the  case  where  the  originator  issues  the  GFE). 

^®See  Section  I1I.B.5  of  Chapter  5  for  issues 
related  to  the  number  of  small  mortgage  banks.  As 
also  explained  in  that  section,  the  credit  unions  are 
the  ones  that  repiort  some  mortgage  origination 
activity. 
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refinancing  boom).  The  data  below  assume  40%. (See  below  for  alternative  origination 
that  brokers  account  for  60%  of  mortgage  volume  and  broker  share  estimates.) 

originations  and  lenders,  the  remaining 


Table  6-6— Volume  of  Retail  Mortgage  Originations 


Industry 

All  originations 

Percent  of 
originations 

Originations  by 
small  firms 

Percent  industry 
originations  by 
small  firms 

Mortgage  Brokers  . 

7,5(X),000 

60.00 

5,250,000 

70.00 

Commercial  Banks . 

2,053,150 

16.43 

389,893 

18.99 

Thrifts  . 

974,750 

7.80 

120,089 

12.32 

Mortgage  Banks . 

1,551,500 

12.41 

644,803 

41.56 

Credit  Unions  . 

420,600 

3.36 

122,563 

29.14 

Total . 

"  100.00 

6,527,349 

52.22 

As  shown  in  Table  6-6,  it  is  estimated  that  52%  of  mortgages  are  originated  by  small  brokers  and  lenders. 


Table  6-7  provides  the  total  number  of 
workers  and  the  number  of  workers  in  small 
firms  engaged  in  retail  mortgage  origination 
by  industry.  It  is  based  on  the  mortgage 
origination  volumes  depicted  in  Table  6-6 
and  productivity  rates  of  20  loans  per  worker 
per  year  for  mortgage  brokers  and  lenders. 
See  Section  I1.B.2.C  of  Chapter  5  for  the 
derivation  of  the  20  loans  per  worker  in  the 
broker  industry  and  see  Section  III.B.S.g  of 


Chapter  5  for  a  discussion  of  the  20  loans  per 
worker  in  the  lender  industry.  Given  the 
uncertainty  around  these  estimates  (and 
particularly  the  lender  estimate  which  is 
obtained  by  simply  assuming  that  lender 
workers  are  as  productive  as  brokers), 
alternative  estimates  and  sensitivity  analyses 
are  provided  in  Chapter  5.  As  noted  in 
Chapter  5,  one  alternative  would  be  to  choose 
a  lower  productivity  number  for  lenders. 


which  would  be  consistent  with  the  widely 
held  belief  that  brokers  are  more  productive 
than  lenders;  in  addition,  it  may  be  more 
appropriate  to  overestimate  the  number  of 
lender  employees  affected  by  the  RESPA  rule 
than  to  underestimate  them.^^  However,  this 
analysis  starts  by  assuming  equal 
productivity  for  lenders  and  brokers. 


Table  6-7— Workers  Engaged  in  Retail  Mortgage  Loan  Origination 


Industry 

Total  workers 

Workers  in 
small  firms 

1 

Percent  of 
workers  in 
small  firms 

Mortgage  Brokers  . 

375,000 

288,750 

77.00 

Commercial  Banks . 

102,658 

19,495 

18.99 

48,738 

6,004 

12.32 

Mortgage  Banks . 

77,575 

32,240 

41.56 

Credit  Unions  . 

21,030 

6.128 

29.14 

Total . 

625,000 

352,617 

56.42 

i 


As  shown  in  Table  6-7,  it  is  estimated 
there  are  625,000  workers  engaged  in 
mortgage  origination,  with  352,617  of  these 
operating  in  small  businesses.  As  noted 
above,  the  mortgage  volume  figure 
(12,500,000  loans  based  on  $2.4  trillion  in 
originations)  reflects  industry  projections  of 
mortgage  originations  for  2008.  Chapters  3,  4, 
and  5  conduct  sensitivity  analyses  with  a 
higher  level  of  originations.  For  example,  one 
could  consider  an  environment  where 
15,500,000  loans  were  originated  (compared 
with  the  12,500,000  loans  in  the  base  case). 

In  this  case,  the  figures  in  Tables  6-6  and  6- 
7  would  change.  For  example,  the  number  of 
workers  in  the  broker  industry  would 


increase  to  438,038  (with  337,293  in  small 
firms)  and  the  number  of  workers  in  the 
combined  lender  group  would  increase  to 
271,250  (with  69,296  in  small  firms). 

Below,  sensitivity  analyses  cover  these 
higher  estimates  of  the  number  of  workers 
affected  by  the  RESPA  rule. 

Compliance  and  Regulatory  Burden:  One- 
Time  Costs 

Several  one-time  compliance  burdens  can 
be  identified  that  will  result  from  the  new 
rule.  All  involve  the  adjustment  process  from 
the  old  rule  to  the  new  rule.  Although  HUD 
received  comments  on  the  one-time 
compliance  cost  issues  associated  with  the 


“See  Section  III.B.S.d  of  Chapter  5  for  the 
derivation  of  the  distribution  of  retail  originations 
among  commercial  banks,  thrifts,  and  mortgage 
banks;  the  distribution  used  here  is  the  “adjusted 
distribution”  for  the  number  of  loans.  See  Chapter 
5  for  reasons  why  there  is  some  uncertainty  with 
the  estimated  distribution  and  for  analysis  of  an 
alternative  distribution. 

A  comment  should  be  made  about  the  small 
business  share  for  brokers.  Section  n.B.l  in  Chapter 
5  reports  that  small  brokers  account  for  70%  of 
broker  industry  revenue.  Table  6-6  assumes  that 
small  brokers  account  for  the  same  percentage 
(70%)  of  the  number  of  loans  originated  by  all 
brokers;  it  is  possible  that  this  percentage  could  be 


too  low,  given  that  Section  II.B.2.C  of  Chapter  5 
derives  an  estimate  of  77%  for  the  share  of  industry 
workers  in  small  broker  firms.  The  77%  .figure  is 
used  in  Table  6-7  (288,750  divided  by  375,000)  for 
estimating  the  share  of  workers  in  small  broker 
firms.  The  small  business  share  of  the  number  of 
workers  in  each  of  the  four  lender  industries  in 
Table  6-7  is  assumed  to  be  the  same  as  in  Table 
6-6  for  the  number  of  loans.  See  Section  II1.B.5  of 
Chapter  5  for  the  derivation  of  the  small  lender 
shares  of  lender  originations. 

“As  explained  in  Chapter  5,  this  scenario 
assumes  that  the  increase  in  mortgage  originations 
comes  mainly  from  brokers;  the  loans-per-worker 
assumption  is  increased  to  23  for  brokers 


I 

new  GFE,  commenters  did  not  provide  any 
useful  data  on  the  magnitude  of  these  costs. 

There  are  three  major  areas  of  expected  one¬ 
time  compliance  costs  of  the  new  GFE.  Those 
who  generate  the  new  GFE  forms,  loan 
originators,  will  need  new  software  in  order 
to  produce  the  new  forms. Their  employees 
will  need  to  be  trained  in  the  use  of  the  new 
forms  and  software.  Loan  originators  may 
seek  legal  advice  to  be  certain  that  the 
arrangements  they  make  to  ensure  that  third- 
party  service  prices  are  accurate  and  within 
tolerances  comply  with  the  regulation.  Loan 
originators  may  also  seek  legal  advice 
regarding  tolerances  and  average-cost  pricing. 

In  this  section,  it  is  estimated  that  these  one- 


(consistent  with  that  number  increasing  in  Olson's 
surveys  during  higher  volume  years)  but  kept  at  20 
for  lenders  since  their  Volume  does  not  increase 
much  during  this  scenario. 

^^This  analysis  assumes  that  the  mortgage  broker, 
not  the  wholesale  lender,  produces  the  GFE  in 
transactions  involving  mortgage  brokers.  To  the 
extent  that  the  wholesale  lender  is  involved  in 
producing  the  GFE  the  use  of  the  broker  data  will 
result  in  an  overestimation  of  the  impact  on  small 
businesses  (since  small  businesses  make  up  a  much 
larger  portion  of  broker  businesses  than  they  do  of 
wholesale  lender  businesses). 
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time  compliance  costs  will  total  $383 
million,  although  it  is  recognized  below  that 
these  costs  could  vary  with  several  factors 
such  as  different  levels  of  overall  mortgage 
activity.  Small  btokers  and  small  lenders 
firms  will  experience  $268  million  (or  70%) 
of  these  one-time  compliance  costs. 

Software  Modification  and  Training  Costs 

Loan  originators  would  need  alterations  to 
their  software  to  accommodate  the 
requirements  of  the  new  rule  since  they 
generate  the  new  GFE.  There  would  be  one¬ 
time  costs  for  production  and  installation  of 
the  new  GFE  (software  development,  etc.). 
Software  modification,  or  new  software,  is 
needed  because  the  GFE  has  been  changed. 
The  implementation  of  software  varies  with 
business  size.  Small  originators  are  likely  to 
use  commercial  off-the-shelf  (COTS)  software 
products  while  larger  originators  may 
produce  their  own  .software  if  in-house 
development  is  cheaper  than  buying  from 
outside  suppliers.  HUD  reviewed  several 
software  products  for  loan  origination  and 
closing  advertised  on  the  Internet.-’"  Prices 
ranged  from  a  flat  $69  ”  for  one  license  to 
undisclosed  negotiated  prices  based  on  the 
number  of  users  and  feature  sets  purchased. 
Software  is  generally  priced  according  to  the 
number  of  users  (e.g.,  one  license  per  u.ser, 
or  enterprise  licenses  based  on'the  expected 
number  of  users  in  the  enterprise).  One  new 
requirement,  implicit  from  the  tolerances,  is 
that  originators  will  have  to  keep  track  of  the 
costs  Jisted  on  the  GFE  in  order  to  ensure  that 
the  tolerances  are  not  exceeded  at  settlement. 
Most  of  the  software  products  HUD  examined 
have  the  capability  to  access  databases  of 
information,  including  pricing  information, 
of  third-party  service  providers.  Because 
these  systems  have  the  capability  to  access 
other  databases,  they  would  not  need  to  be 
redesigned  to  carry  forward  prices  from  the 
GFE  to  the  closing  documents  in  order  to 
determine  if  final  settlement  prices  remain 
within  tolerances.  The  GFE  portion  of  the 
software  would  need  to  be  modified  to 
display  the  consolidated  expense  categories 
mandated  in  the  rule.  Redesigning  the  form 
appears  to  constitute  a  minor  alteration  of  the 
software. 

The  new  GFE  also  requires  additional 
information.  The  first  page  summarizes  worst 
case  scenarios  for  the  borrower:  the 
maximum  monthly  interest  rate,  the 
maximum  monthly  mortgage  payment,  and 
maximum  loan  balance.  Such  information  is 
obvious  for  most  types  of  loans  but  could 
require  more  effort  to  calculate  for  more 
exotic  loans  such  as  a  negative  amortizing 
loan.  Some  loan  origination  software  will 
already  possess  analytical  capabilities. 

’"Examples  are:  Vantage  ILM,  http:// 
www.vantageilm.com:  Utopia  Originator  from 
Utopia  Mortgage  Software,  http:// 

WWW. .callutopia.com/support.html;  The  Mortgage 
OfficeTM  from  Applied  Business  Software, 
http://www.themorlgageoffice.com/main.asp;  and 
MORvision  Loan  Manager  from  Dynatek.  http:// 
www.dynatek.com/products.asp. 

”  Good  Faith  Settlement  Software  by  Law  Firm 
Software;  http://www.lawfirmsoftware.com/ 
software/good-faith-estimate.htm.  Note  that  this  is 
very  basic  software  compared  to  other  alternatives. 
More  sophisticated  software  is  more  expensive. 


However,  producers  of  less  sophisticated 
programs  will  need  to  write  a  few  additional 
lines  of  code  to  create  the  output  for  the  first 
page  of  the  new  GFE.  Nonetheless,  the  final 
rule  will  have  no  impact  on  the  primary 
function  of  origination  software  and  would 
require  only  minor  changes. 

Changes  to  the  HUD-1  will  have 
implications  for  loan  origination  software. 
The  comparison  page,  which  features  a 
summary  of  the  loan  terms,  requires  lenders 
to  provide  information  on  the  loan  and 
settlement  costs  for  page  3  of  the  HUD-1 . 
Indeed,  it  is  possible  that  most  producers  of 
loan  origination  software  will  begin  to  feature 
an  application  that  generates  an  almost 
complete  HUD-1  for  the  settlement  agents  to 
finish.  One  could  add  this  application  to  loan 
origination  software  fairly  easily.  It  will  be  a 
minor  change  since  lenders  enter  most  of  the 
information  needed  for  the  comparison  page 
for  the  GFE.  The  task  facing  the  programmer 
will  be  to  set  up  an  interface  for  entry  of 
additional  escrow  information  needed  in  the 
comparison  page,  populate  page  3  of  the 
HUD-1  form  with  settlement  cost  and  loan 
term  data  and  print  out  the  HUD-1  form.  The 
software  would  also  perform  the  important 
task  of  calculating  the  difference  between  the 
figures  on  the  initial  GFE  and  the  actual 
settlement  costs  and  then  check  whether  they 
are  within  the  tolerances. 

Depending  on  the  software  that  a  firm  has 
purchased  there  are  three  possibilities  as  to 
who  pays  the  direct  cost  of  developing  new 
software.  The  first  scenario  is  that  a  firm 
purchases  an  update  of  the  program.  This  is 
a  fairly  standard  option  and  is  generally  less 
than  half  the  price  of  new  software.  Given 
that  the  changes  required  by  the  final  rule  are 
fairly  minor,  the  price  of  an  update  should 
compensate  software  companies  for  the  cost 
involved  in  altering  their  programs. 

The  second  possibility  is  that  a  firm 
purchases  new  software,  in  which  case  the 
cost  of  redesigning  the  forms  to  comply  with 
the  rule  will  be  built  into  the  purchase  price. 
Firms  that  would  purchase  new  software 
would  include  new  entrants  into  the 
industry,  pre-existing  firms  that  would  have 
bought  new  software  for  reasons  unrelated  to 
the  final  rule,  and  firms  that  use  software  for 
which  updates  are  not  offered.  Many  users 
routinely  upgrade  software  as  new  versions 
are  released  and  build  the  expected  expenses 
into  their  business  plans.  To  the  extent  that 
software  is  routinely  upgraded,  the  extra 
costs  of  implementing  the  GFE  changes  will 
be  reduced.  In  these  cases,  the  software  cost 
to  the  firm  of  the  final  rule  is  not  the 
purchase  price  of  the  software  but  rather  the 
increase  in  the  purchase  price  as  a  result  of 
the  costs  of  redesigning  software  to  meet 
RESPA  guidelines. 

A  third  scenario  is  that  software  companies 
are  obliged  or  volunteer  to  offer  free  updates, 
in  which  case  the  software  cost  of  the  final 
rule  falls  directly  on  software  developers. 
However,  indirectly,  the  cost  of  the  new 
software  will  be  shared  by  real  estate  and 
software  firms.  Software  companies  that  offer 
free  updates  will  price  the  risk  of  changes 
into  the  purchase  price  of  the  software.  If  a 
large  unexpected  change  occurs,  then  the 
software  company  will  bear  the  burden. 
However,  the  change  required  by  RESPA  will 


not  be  unexpected  because  the  final  rule  will 
be  made  public  and  will  not  be  costly  for 
reasons  previously  discussed. 

In  all  three  scenarios,  the  cost  of  an  update 
is  a  good  approximation  of  the  software  cost 
of  the  rule.  In  the  first  scenario  in  which 
firms  purchase  an  update,  it  would  probably 
be  an  overestimate  of  the  cost  to  a  purchaser 
becau.se  an  update  may  contain  other  useful 
improvements  to  the  software.  However,  it  is 
a  reasonable  estimate  of  the  cost  in  that  many 
firms  would  not  purchase  an  update  if  not  for 
the  final  rule.  In  the  second  scenario,  in 
which  a  firm  purchases  new  software,  the 
price  of  an  update  could  serve  as  an 
approximation  of  the  co.st  of  implementing 
the  required  changes  and  thus  an  estimate  of 
the  resulting  increase  in  the  price  of  new 
software.  In  the  third  scenario,  where  the 
software  companies  bear  the  direct  cost  of  the 
change,  th^price  of  an  update  could  serve  as 
an  estimate  of  the  cost  to  software  firms  of 
producing  free  updates.’^ 

In  the  first  two  scenarios,  where  firms  bear 
the  burden  of  the  change  in  the  software;  the 
costs  of  new  or  updated  software  will  depend 
upon  the  number  of  employees  in  the  firm 
using  the  software.  Virtually  all  software 
companies  providing  software  to  lenders  for 
loan  origination  offer  volume  discounts. 

Such  a  pricing  policy  reduces  the  average 
cost  for  large  firms.  Second,  in  larger  firms 
many  employees  will  have  specialized  duties 
that  do  not  include  completing  the  new’  GFE 
form  and  so  will  not  require  updated 
software.  Thus,  it  is  likely  that  small  firms 
will  bear  a  greater  per  employee  software  cost 
from  the  final  rule. 

Based  upon  the  discussion  above  and  an 
examination  of  software  pricing  schemes,  it 
is  reasonable  to  make  three  assumptions  in 
order  to  estimate  the  software  costs  of  the 
final  rule:  (1)  The  cost  per  user  is  the  cost  of 
an  update;  (2)  updates  cost  less  than  half  of 
the  cost  of  new  software;  (3)  the  costs  per 
user  for  a  firm  decline  significantly  with  the 
number  of  users.  An  example  of  the  type  of 
software  that  a  firm  might  purchase  is 
Bytepro  Standard  (by  Byte  Software,  Inc., 
http://www.bytesoftware.coni).  This  software 
has  many  analytical  features  such  as  the 
ability  to  calculate  maximum  loan  amounts, 
which  would  be  required  by  the  new  GFE. 
The  software  costs  $395  for  a  two  user 
package  and  $400  for  five  additional  users. 
The  per  user  cost  for  the  first  two  is  $198. 

The  cost  per  user  for  an  additional  five  is 
$80. 

We  can  safely  assume  that  the  industry 
average  of  the  cost  of  an  update  would  be  no 
more  than  $150  for  the  first  user,  $100  per 
user  for  the  average  small  firm,  and  $50  for 
the  average  large  firm.”  Second,  we  assume 
that  the  proportion  of  workers  involved  in 
origination  that  use  the  software  declines 

’’Correctly  estimating  the  cost  to  software  firms 
is  difficult  given  the  nature  of  the  output. 
Development  is  a  one-time  fixed  cost,  whereas  the 
cost  of  delivering  software  to  one  user  i^  very  low. 
Given  the  decreasing  average  costs,  the  aggregate 
economic  impact  to  the  software  industry  would 
depend  upon  the  number  of  firms. 

”  Byte  Software,  Inc.  offers  an  annual  support 
service,  which  would  include  updates,  for  up  to  ten 
users  for  $300  per  year.  Every  additional  user  over 
ten  cost  $30. 
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with  the  size  of  the  firm.  For  small  firms,  we 
assume  that  three-quarters  of  all  workers  use 
the  software  and  will  need  an  update.  For 
large  firms,  we  assume  that  only  half  of  the 
workers  use  origination  software  and  need  an 
update.  Given  these  assumptions,  the  total 
cost  to  the  industry  of  an  update  would  be 
$33  million,  of  which  $26  million  is  home 
by  small  firms. This  amounts  to  an  average 
software  update  cost  of  $83  per  user. 

In  addition,  each  employee  using  the  new 
software  would  require  some  time  to  adjust 
to  the  changes.  The  actual  amount  of  time 


required  to  familiarize  ones  self  with  the  new 
software  is  unknown.  For  this  example  it  is 
assumed  that  2  hours  are  required.  If  the 
opportunity  cost  of  time  is  $72.12  per  hour 
(based  on  a  $150,000  fully-loaded  annual 
salary),  then  the  opportunity  cost  of  software 
training  would  be  $144  per  worker  using  the 
new  software.  Software  users  often  learn 
about  new  modifications  without  formal 
training  by  using  them  with  very  little  loss 
of  time  or  productivity.  Thus  the  software 
training  costs  estimated  below  are  likely  an 
upper  bound.  Table  6-8  shows  the 


distribution  of  these  costs  by  industry  and 
the  amount  borne  by  small  businesses  within 
each  industry.  The  table  uses  worker 
distributions  from  Table  6-7  and  assumes 
half  of  the  workers  in  large  firms  and  three- 
quarters  of  the  workers  in  small  firms  use  the 
software  and  will  require  upgrades  and 
training.  Given  these  assumptions  the  total 
software  training  cost  is  $58  million,  of 
which  $38  million  is  borne  by  small  firms. 
The  grand  total  for  software  upgrade  and 
training  cost  is  $91  million,  of  which  $65 
million  is  borne  by  small  firms. 


Table  6-8— One-Time  Software  Upgrade  and  Training  Costs  of  the  Rule  to  Loan  Originators 


Industry 

Total  software 
upgrade  and 
training  cost 

Small  business 
cost 

Percentage  small 

Mortgage  Brokers  . 

$61,267,428 

$52,891,226 

86.3 

Commercial  Banks . 

11,647,288 

3,570,897 

30.7 

Thrifts  . 

5,249,891 

1,099,855 

21.0 

Mortgage  Banks . 

. 

10,308,241 

5,905,531 

57.3 

Credit  Unions  . 

2,569,710 

1,122,511 

43.7 

Total . 

91,042,558 

64,590,020 

70.9 

Alternative  estimates  could  be  made.  If  4 
hours  (instead  of  2  hours)  of  software  training 
were  required,  then  total  costs  would  rise  by 
$57  million  to  $148  million  (with  $103 
million  being  the  small  business  cost). 
Assuming  that  only  two  hours  are  required, 
but  that  the  proportions  of  software  users 
were  raised  to  all  of  the  workers  in  small 
firms  and  three-quarters  of  the  workers  in 
large  firms,  then  the  total  software  cost 
(including  training)  of  the  final  rule  would  be 
$126  million,  of  which  $86  million  would  be 
borne  by  small  firms.  If  the  proportions  are 
increased  (as  in  the  latter  scenario)  and  the 
hours  are  increased  (as  in  the  former 
scenario),  then  the  total  cost  would  be  $206 
(with  $137  million  being  the  small  business 
cost). 

The  estimates  in  Table  6-8  above  are  based 
on  a  “normal”  level  of  mortgage  origination 
activity  and  not  that  of  a  high  volume  year 
which  might  occur  as  a  result  of  low  interest 
rates.  High  volume  years  bring  with  them 
increases  in  productivity  by  existing  firms 
and  employees  (higher  rates  of  loans  per 
employee),  new  employees,  and  new 
entrants.  New  employees  and  new  entrants 
would  require  additional  software  licenses 
even  if  there  were  no  new  rule  changing  the 
GFE.  For  this  reason,  basing  the  software 
upgrade  compliance  burden  on  a  high 
volume  year  would  overstate  the  burden. 
Using  the  higher  rates  of  productivity 
associated  with  refinancing  booms  to 
compute  software  upgrade  costs  would  tend 
to  understate  them.  Therefore,  use  of  the 
normal  business  volume  probably  provides 
the  most  appropriate  estimate  of  this  cost. 
Still,  assuming  a  higher  level  of  origination 
activity  (15,500,000  loans)  and  a  65%  market 
share  for  brokers,  estimated  software  costs 
would  be  $118  million,  and  $86  million 
would  be  accounted  for  by  small  businesses 

-^^To  demonstrate  that  our  estimate  is  a  safe 
ceiling,  suppose  that  there  are  one  hundred 
software  firms  and  that  each  one  pays  six 
programmers  an  average  of  $150,000  a  year  to 


(with  one-half  of  employees  at  large  firms 
and  three-quarters  of  workers  at  small  firms 
using  the  software  and  requiring  2  hours  of 
training).  As  noted  earlier,  the  costs  of 
software  upgrades  required  to  implement  the 
new  GFE  apply  only  to  retail  loan  originators. 
These  costs  do  not  apply  to  wholesale 
lenders. 

Another  way  of  presenting  the  software 
and  training  costs  to  loan  originators  is  to 
distinguish  between  the  costs  of  the  new  GFE 
versus  the  HUD-1.  This  break-out  is 
somewhat  arbitrary  but  is  useful  for  the 
discussion  of  the  costs  of  the  different 
components  of  the  rule.  Suppose  the  HUD- 
1  alterations  constitute  20  percent  of  the 
software  and  training  costs  to  loan 
originators,  then  of  the  $91,042,558  total 
costs  to  loan  originators,  $72,834,046  stem 
from  the  GFE  and  $18,208,512  from  the 
HUD— 1.  The  costs  to  small  business  would  be 
distributed  similarly;  $52  million  from  the 
GFE  and  $13  million  from  the  HUD-1.  One 
could  experiment  with  different  ratios  of 
HUD-1  to  GFE  costs  but  the  total  would  not 
change. 

Legal  Consultation 

Using  the  new  GFE  will  entail  a  change  in 
business  practices,  including  making 
arrangements  with  third-party  settlement 
service  providers  to  ensure  that  prices 
charged  will  remain  within  the  tolerances  of 
the  prices  quoted.  Loan  originators  will  want 
to  ensure  that  these  arrangements  do  not 
violate  RESPA.  It  is  highly  likely  that  the 
trade  associations  for  the  mortgage  loan 
origination  industries  will  produce  model 
agreements  or  other  guidance  for  members  to 
help  them  comply  with  the  new  rule.  Loan 
originators  may  also  want  to  better 
understand  if  ‘here  any  legal  implications  of 
average-cost  pricing.  Some  originators  may 

upgrade  the  software  to  reflect  the  ch^lnges  incurred 
by  the  proposed  rule.  The  total  cost  to  the  software 
industry  would  be  $90  million. 


feel  no  further  need  for  additional  legal 
advice  so  that  they  would  have  no  legal 
consultation  expenses  as  a  result  of  the  rule. 
Larger  originators  may  wish  to  seek  a  greater 
amount  of  legal  advice,  as  they  perceive 
themselves  to  be  at  greater  risk  of  class  action 
RESPA  litigation. 

The  actual  amount  and  cost  of  legal 
services  that  will  be  incurred  because  of  the 
new  GFE  are  unknown.  While  it  is 
recognized  that  all  firms  might  not  seek  legal 
advice,  it  would  seem  that  many  firms 
engaged  in  retail  mortgage  origination  would 
want  some  minimal  legal  advice,  so  that  they 
understand  the  new  rules  and  regulations.  If 
all  57,937  firms  sought  two  hours  of  legal 
advice  at  $200  per  hour,  the  fixed  legal 
consultation  expense  would  amount  to  $23 
million.  In  addition,  firms  will  seek  further 
legal  advice  based  on  their  volume  of 
transactions;  in  this  analysis,  the  total 
volume-based  legal  expense  amounts  to  4 
times  the  fixed  expense  or  $93  million.  To 
show  that  this  is  a  reasonable  estimate, 
suppose  a  large  originator,  operating  in  all  50 
states  and  the  District  of  Columbia,  required 
state-by-state  legal  reviews  averaging  1- 
person-week  (40  hours)  per  state.  At  $200  per 
hour,  this  would  amount  to  $408,000.  If  all 
of  the  100  largest  originators  acquired  a 
similar  amount  of  legal  advice,  the  cost 
would  come  to  $40.8  million,  which  leaves 
approximately  $52  million  for  variable  legal 
costs  for  other  originators. Under  these 
estimates,  total  legal  consultation  expenses 
associated  with  the  new  GFE  are  expected  to 
total  $116  million  and  are  distributed  among 
industries  and  small  businesses,  which  bear 
60.3%  of  the  legal  cost,  as  depicted  in  Table 
6-9,  which  uses  information  on  the 
distribution  of  firms  and  originations. 

-  If  the  per  hour  cost  of  legal  consultation  were 
greater  than  $200  per  hour,  then  these  estimates 
would  rise  proportionately  with  the  increase  in 
hourly  legal  costs.  , 
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Table  6-9 — One-Time  Legal  Consultation  Costs  of  the  New  GFE 


Industry  | 

Total  legal 
consultation  cost 

Small  business 
cost 

Percentage  cost 
to  small  business 

Mortgage  Brokers  . 

$73,219,520 

$56,375,264 

77.0 

Commercial  Banks . '. . 

18,186,829 

4,934,375 

27.1 

Thrifts  . . . 

7,740,284 

1,182,697 

15.3 

Mortgage  Banks  ..*. . . . 

12,020,625 

5,212,708 

43.4 

Credit  Unions  . 

4,706,743 

2,147,722 

45.6 

Total . 

115,874,000 

1  69,852,767 

60.3 

The  costs  of  legal  consultation  required  to 
implement  the  new  GFE  apply  only  to  retail 
loan  originators.  Wholesale  lenders  and 
settlement  agents  and  other  third-party 
settlement  service  providers  do  not  provide 
GFEs  and  therefore  they  would  not  be  subject 
to  these  costs. 

Employee  Training  on  the  New  GFE 

Loan  originators  must  fill  out  the  new  GFE 
and  be  familiar  with  its  requirements  so  that 
they  can  fill  out  the  form  correctly  and 
respond  to  the  borrower’s  questions  about  it. 
So,  there  would  be  a  one-time  expense  of 
training  loan  originators'  employees  in  the 


requirements  of  the  new  rule  in  a  range  of 
issues  such  as  the  new  forms  and  average- 
cost  pricing.  While  the  actual  extent  of  the 
required  training  is  unknown,  a  reasonable 
starting  point  would  be  that  one  quarter  of 
the  worters  in  large  firms  and  one  half  of  the 
workers  in  Sinall  firms  would  require  training 
concerning  the  implications  of  the  final  rule. 
We  assume  that  small  firms  pay  tuition  of 
S250  per  worker  but  that  large  firms  receive 
a  discount  and  pay  only  $125  per  trainee.  If 
the  training  lasts  an  entire  day,  then  the 
opportunity  cost  of  the  time,  at  $72.12  an 
hour  (based  on  a  $150,000  fully-loaded 
annual  salary)  would  be  $577  per  trainee. 


The  total  tuition  cost  to  the  industry  would 
be  $53  million  and  the  opportunity  cost  of 
lost  time  would  be  $141  million,  amounting 
to  a  total  training  cost  of  $194  million.  The 
total  one-time  cost  for  RESPA  training  for 
originator  staff  in  the  new  rule  would  come 
to  $194  million  or  $310  per  worker  (averaged 
across  all  workers).  The  one-time  cost  for 
small  businesses  is  $146  million.  Table  6-10 
depicts  the  distribution  of  training  costs 
among  the  retail  mortgage  origination 
industries  and  for  small  businesses  in  each 
industry.  It  uses  data  on  workers  from  Table 
6-7.36  ■ 


Table  6-10 — One-Time  worker  Training  Costs  of  the  New  GFE 


Industry  i 

Total  training 
cost 

Small  business  j 
cost  , 

j 

Percentage  small 
business  cost 

Mortgage  Brokers  . 

$134,522,236 

$119,387,019  1 

88.7 

Commercial  banks  . 

22,653,771 

8,060,292  i 

35.6 

Thrifts  . 

9,981,440 

2,482,613  1 

24.9 

Mortgage  Banks . . . 

21,285,461 

13,330,070  1 

62.6 

Credit  Unions  . 

5,148,741 

2,533,751  j 

49.2 

Total . 

_ 1 

193,591,648 

1 

145,793,746  | 

75.3 

As  explained  earlier,  the  costs  of  training 
are  probably  best  estimated  using  the  more 
normal  mortgage  environment,  since  many  of 
the  additional  employees  during  a  refinance 
wave  are  temporary  employees  who  may 
either  do  only  general  office  work  that  does 
not  require  any  GFE-specific  training  or  who 
may  be  trained  on-the-job  by  existing 
permanent  employees.  Still,  the  higher 
figures  are  reported  for  those  who  believe 
they  are  the  relevant  figures. 

The  data  and  table  presented  above  depict 
what  is  likely  to  be  an  upper  bound  for 
training  costs.  There  are  other,  less  costly 
ways  in  which  the  knowledge  necessary  to 
comply  with  the  provisions  of  the  final 
RESPA  rule  can  be  imparted  to  workers. 
Small  firms,  in  particular,  are  likely  to  take 
advantage  of  information  on  complying  with 
the  final  rule  provided  by  trade  associations 
and  their  business  partners  (such  as 
wholesale  lenders),  and  these  firms  may  find 
the  time  and  expense  of  formal  training 
unnecessary.  To  the  extent  that  this  is  the 
case,  the  estimates  reported  above  will  over 
state  the  impact  on  small  busines.ses. 


We  assume  that  no  training  specific  to  the 
HUD-1  will  be  required.  Any  training  in  the 
rule  concerning  the  GFE  will  cover  the  HUD- 
1  as  well  for  the  loan  origination  industry. 
Almost  all  of  the  information  required  for  the 
HUD-1  is  from  the  GFE.  Training  concerning 
tolerances  is  a  GFE  issue,  even  though  the 
calculation  is  presented  on  the  HUD-1. 

Comments  Concerning  One-Time  Adjustment 
Costs 

Comments.  Lenders  and  their  trade 
associations  opposed  a  12-month 
implementation  period  on  the  basis  that  12 
months  is  insufficient  time  to  prepare  for 
compliance  with  the  new  requirements. 
According  to  one  major  tender,  a  12-month 
period  is  far  too  short  given  the  extensive 
nature  of  the  changes.  This  lender  estimated 
that  an  18-24  month  period  will  be  required 
for  implementation  of  the  proposal  as 
published  on  March  14,  2008.  According  to 
other  major  lenders,  the  proposed  rule  would 
require  significant  systems  and  operational 
changes  well  beyond  the  complex  forms 


changes,  and  would  take  a  minimum  of  two 
years  to  implement. 

Response.  HUD  has  determined  to  adopt  a 
12-month  implementation  period.  HUD 
recognizes  that  operational  changes  will  be 
required  in  order  to  implement  the  new  rule, 
in  addition  to  training  staff  on  the  new 
requirements.  However,  the  need  for  a 
standardized  GFE  with  relevant  information 
about  the  loan  and  settlement  charges  is 
critical  in  light  of  the  problems  in  the  current 
market  and  further  delay  is  not  warranted: 
HUD  believes  that  a  12-month 
implementation  period  will  provide 
sufficient  time  for  systems  changes  and 
training  to  occur.  In  order  to  ensure  a  level 
playing  field,  during  the  transition  period, 
settlement  .service  providers  will  be  required 
to  comply  with  the  current  RESPA 
requirements.  The  requirements  set  forth  in 
the  rule  will  apply  to  all  settlement  service 
providers  12  months  after  the  effective  date 
of  the  rule. 


3»  Sensitivity  analysis  shows  the  effects  of 
changing  the  number  of  workers  participating  in  the 
training.  If  one  half  (rather  than  one-quarter)  of 
workers  at  large  firms  and  three-fourths  (rather  than 
one-half)  of  the  workers  at  small  firms  attended 


training,  then  the  total  costs  would  be  $314  million 
(with  the  small  business  share  being  $219  million); 
the  average  cost  per  employee  would  be  $503. 
However,  as  noted  in  the  text,  there  may  be  other, 
less  costly  ways  in  which  the  knowledge  necessary 


to  comply  with  the  GFE  provisions  of  the  final  rule 
can  be  imparted  to  workers,  which  will  reduce  the 
number  of  workers  that  need  formal  training. 
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Compliance  and  Regulatory  Burden: 
Recurring  Costs  of  the  GFE 
This  section  discusses  recurring  costs 
associated  with  the  new  GFE.  Several  topics 
are  addressed,  some  of  which  have  already 
been  discussed  in  previous  sections.  We 
expect  that  the  new  GFE  will  probably  be 
neutral  (see  the  conclusion  of  Section  0)  but 
that  it  may  impose  a  burden  of  ten  minutes 
per  application.  Assuming  that  to  be  the  case 


and  that  the  ratio  of  applications  per  loan 
remain  at  1.7,  then  the  annual  recurring 
compliance  cost  of  the  GFE  from  completing 
applications  would  be  $20.40  per  loan,  $255 
million  on  all  firms,  of  which  $134  is  home 
by  small  business.  If  the  loan  to  application 
ratio  increases  to  2.7,  then  the  annual 
recurring  compliance  cost  of  completing 
applications  will  be  $32.40  per  loan,  $405 
million  in  total,  of  which  $213  million  is 


imposed  on  small  business  (see  Table  6-11 
below  and  section  VII. D. 2).  Costs  of  the 
additional  time  spent  to  arrange  the  pricing 
that  protects  the  originator  from  the  costs  of 
the  tolerances  being  exceeded  is  estimated  to 
be  $12  per  loan  or  $150  million  annually,  of 
which  $79  million  is  paid  by  small  business. 
This  additional  cost  of  arranging  tolerances 
does  not  vary  by  the  number  of  applications 
per  loan. 


Table  6-1 1— Recurring  Compliance  Costs  of  the  New  GFE  by  the  Number  of  Applications  per  Loan 


Source  of  Additional  Cost 
Processing  Applications  .. 

Arranging  Tolerances  . 

Initial  Underwriting  . 

Total  Cost  of  GFE  ... 


A  third  source  of  recurring  compliance 
costs  is  that  of  underwriting  additional 
applications.  If  there  is  no  change  in  the 
application  per  loan  ratio  as  a  result  of  the 
rule,  then  the  compliance  costs  of 
underwriting  additional  applications  will  be 
zero.  If  the  application  per  loan  ratio 
increases  to  2.7,  then  the  recurring 
compliance  cost  from  preliminary 
underwriting  will  be  $11  per  loan,  $138 
million  across  all  firms,  of  w'hich  $72  million 
is  from  small  business  (see  Section  VI. D. 3). 
The  total  recurring  compliance  cost  on  loan 
originators  of  the  rule  at  1.7  applications  per 
loan  is  estimated  to  be  $32.40  per  loan  or  a 
total  of  $405  million  ($213  million  from 
small  business).  At  2.7  applications  per  loan, 
the  annual  recurring  compliance  cost  of  the 
GFE  is  $55.40  per  loan  or  a  total  of  $693 
million  ($364  million  from  small  business). 

Cost  of  Implementing  the  New  GFE  Form 

This  section  examines  the  various  costs 
associated  with  filling  out  and  processing  the 
new  GFE.  In  their  comments  on  the  2008 
proposed  rule,  loan  originators  commented 
that  the  proposed  GFE  was  longer  than 
today’s  GFE  and  that  it  would  take  more  time 
to  fill  out.  In  addition  to  settlement  charges, 
the  proposed  GFE  contained  loan  terms,  a 
trade-off  table,  a  breakout  of  lender  and 
broker  fees,  and  a  breakout  of  title  agent  and 
insurance  fees. 

There  are  several  aspects  of  the  new  GFE 
that  must  be  considered  when  estimating  the 
overall  additional  costs  of  implementing  it. 
The  following  discusses  the  various  factors 
that  will  reduce  costs  and  possibly  add  costs 
to  the  GFE  process.  As  is  made  clear  by  the 
discussion,  there  should  not  be  much,  if  any, 
additional  cost  with  implementing  the  new 
GFE  (as  compared  with  implementing  today’s 
GFE). 

(1)  Disclosure  of  YSP.  Under  the  existing 
scheme,  mortgage  brokers  are  required  to 
report  yield  spread  premiums  as  “paid 
outside  of  closing”  (POC)  on  today’s  GFE  and 
HUD-1.  Page  2  of  the  new  GFE  has  a  separate 
block  for  yield  spread  premiums  (as  well  as 
for  discount  points).  In  order  to  fill  out  a  GFE 
under  the  final  rule,  the  mortgage  broker 
must  have  a  loan  in  mind  for  which  the 
borrower  qualifies  from  the  information 


Per  loan  cost 

Total  cost:  all  firms 

Total  cost:  small  firms 

(millions) 

(millions) 

1.7 

2.7 

1.7 

2.7 

1.7 

2.7 

$20.40 

$32.40 

$255 

$405 

$134 

$213 

12.00 

12.00 

150 

150 

79 

79 

0.00 

11.00 

0 

138 

0 

72 

32.40 

55.40 

405 

693 

213 

364 

;  originator.  Pricing 

involve  additional  costs.  The  summary  page 

information  is  readily  available  to  mortgage 
brokers,  so  there  is  no  additional  cost 
incurred  in  determining  the  yield  spread 
premium  or  discount  points  since  they  have 
to  look  and  see  if  there  is  a  yield  spread 
premium  under  the  current  regime  anyway. 
Since  it  is  reasonable  to  assume  that  all 
brokers  consult  their  rate  sheets  prior  to 
making  offers  to  borrowers,  it  is  reasonable 
to  assume  that  they  know  the  difference 
between  the  wholesale  price  and  par.  It  does 
not  appear  that  disclosing  the  yield  spread 
premium  or  discount  points  adds  any  new 
burden. 

(2)  Itemization  of  Fees.  The  reduction  in 
the  itemization  of  fees  will  lead  to  fewer 
unrecognizable  terms  on  the  new  GFE.^^  That 
should  lead  to  fewer  questions  about  them 
and  less  time  spent  answering  those 
questions.  Of  course,  to  the  extent  that  the 
originator  is  precluded  from  including  junk 
fees  on  the  GFE,  he  or  she  will  not  have  to 
spend  any  time  trying  to  explain  what  they 
are.  The  confusion  avoided  may  lead  the 
borrower  to  better  understand  what  is  being 
presented  so  that  questions  on  useful  topics 
are  more  likely  to  come  up  and  the  originator 
can  spend  his  time  giving  useful  answers  (or 
more  time  will  be  spent  explaining  useful 
things).  In  all,  the  simpler  GFE  produces  a 
savings  in  time  for  originators  and 

borrowers.  38 

(3)  Summary  Page.  A  summary  page  has 
been  added  to  the  new  GFE  in  the  final  rule. 
But  it  should  be  noted  that  the  summary  page 
of  the  new  GFE  asks  for  basic  information 
(e.g.,  note  rate,  loan  amount)  that  is  readily 
available  to  the  originator  and  thus  do  not 


3^  The  fees  in  the  lender-required  and  selected 
serv'ices  section  will  still  be  itemized  (e.g., 
appraisal,  credit  report,  flood  certificate,  or  tax 
serv'ice)  as  will  those  in  the  lender-required  and 
borrower  selected  section  (e.g.,  sur\'ey  or  pest 
inspection).  There  will,  however,  be  no  itemization 
or  long  lists  of  various  sub-tasks  of  lender  fees  or 
title  fees,  often  referred  to  as  junk  fees. 

38  Several  items  were  dropped  firom  the  new  GFE. 
as  compared  with  the  proposed  GFE:  The  APR.  the 
breakout  of  the  origination  fee  into  its  broker  and 
lender  components,  and  the  breakout  of  the  title 
services  fee  were  dropped.  These  were  considered 
unnecessary  for  comparison  shopping. 


simply  moves  items  around  or  repeats  items 
rather  than  requiring  new  work. 

(4)  Trade-Off  Table.  There  is  a  burden  to 
producing  and  explaining  the  worksheet  in 
Section  IV  (on  page  3  of  the  GFE)  showing 
the  alternative  interest  rate  and  upfront  fee 
combinations  (the  so-called  “trade-off’  table 
or  worksheet).  Many  commenters  said 
customizing  the  trade-off  table  with  the 
individual  applicant’s  actual  loan 
information  would  be  difficult;  these 
commenters  recommended  a  generic 
example,  possibly  placing  it  in  the  HUD 
Settlement  Booklet,  rather  than  providing  it 
with  the  GFE.  However,  it  is  important  to 
remember  that  the  information  in  the 
worksheet  is  likely  to  be  a  reflection  of  a 
worksheet  the  originator  already  uses  to 
explain  the  interest  rate/upfront  fee  trade-off. 
While  there  may  be  a  burden  to  explaining 
how  the  interest  rate-point  trade-off  works, 
this  explanation  is  something  all 
conscientious  originators  are  already  doing  in 
the  origination  process.  In  today’s  market, 
most  lenders  and  brokers  likely  go  over 
alternative  interest-rate-point  combinations 
with  potential  borrowers.  For  these 
originators,  there  is  no  additional  . 
explanation  burden  arising  from  (he 
production  of  this  worksheet.  To  the  extent 
that  some  lenders  only  explain  one  option  to 
a  particular  borrower  (even  though  they  offer 
others),  there  would  be  some  additional  costs 
for  those  lenders.  Today,  most  originators 
present  to  borrowers  much  more  complicated 
sets  of  alternative  products  than  captured  by 
the  worksheet.  It  is  important  to  remember 
that  the  main  purpose  of  the  worksheet  is 
simply  to  sensitize  the  borrower  to  the  fact 
that  alternative  combinations  of  interest  rates 
and  closing  costs  are  available. 

With  respect  to  customizing  the  worksheet 
to  the  applicant’s  actual  offer,  the 
information  on  the  applicant’s  loan  is  already 
on  the  new  GFE,  so  that  would  not  appear 
to  be  a  significant  problem,  as  that  applicant 
information  can  be  linked  directly  into  the 
worksheet.  Then,  there  is  the  issue  of  the  two 
alternative  combinations,  one  with  a  lower 
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interest  rate  and  one  with  a  higher  interest 
rate.  Most  originators  offer  loans  with  several 
interest  rate  and  point  combinations  from 
which  the  borrower  chooses.  As  noted  above, 
they  probably  have  already  discussed  these 
alternative  combinations  with  the  applicant. 
The  originator  would  pick  two  alternatives 
from  among  the  options  available  but  not 
chosen  by  the  borrower  when  he  picked  the 
interest  rate  and  point  combination  for  which 
his  GFE  is  filled  out.  The  originator  would 
have  to  punch  these  other  two  combinations 
into  his  GFE  software  (two  interest  rate  and 
point  combinations)  in  order  for  the  software 
to  fill  out  the  form.  In  the  event  that  the 
originator  does  not  use  software  to  make 
these  calculations,  they  would  have  to  be 
done  by  hand. 

(5)  Documentation  Costs.  Loan  originators 
are  required  to  document  the  reasons  for 
changes  in  any  GFE  when  a  borrower  is 
rejected  or  when  there  are  changed 
circumstances  that  result  in  cost  increases. 
Once  a  GFE  has  been  given,  there  are  several 
potential  outcomes.  One  is  that  the  loan  goes 
through  to  closing  with  tolerances  and  other 
requirements  met.  Another  is  the  borrower 
terminates  the  application.  Borrowers  could 
also  request  changes,  such  as  an  increase  in 
the  loan  amount.  There  could  also  be  a 
rejection,  a  counteroffer,  or  unforeseen 
circumstances. 

The  March  2008  proposed  rule  provided 
that  a  borrower  could  he  rejected  at  the  GFE 
application  stage  if  the  loan  originator 
determined  that  the  borrower  w'as  not  credit 
worthy.  The  borrower  could  not  be  rejected 
at  the  mortgage  application  stage  unless  the 
originator  determined  there  was  a  change  in 
the  borrower’s  eligibility  based  on  final 
underwriting,  as  compared  to  information 
developed  for  such  application  prior  to  the 
time  the  borrower  chose  the  particular 
originator.  Under  the  proposed  rule,  the 
originator  would  have  been  required  to 
document  the  basis  for  such  a  determination 
and  maintain  the  records  for  no  less  than 
three  years  after  settlement. 

One  lender  commented  that  under  HUD's 
March  2008  proposed  rule,  lenders  would  be 
required  to  retain  the  GFE  application  for 
three  years  which  is  different  from  the  25 
month  retention  requirement  by  TILA  or 
ECOA.  The  lender  commented  that  this 
difference  presents  additional  expense 
without  a  substantive  benefit  to  the 
consumer. 

The  first  two  require  no  special  treatment. 
Borrower  requested  changes  do  not  require 
documentation  but  do  require  a  new  GFE,  as 
explained  in  (5)  above.  Tbe  case  of  borrower 
rejection  (which  assumes  there  is  no 
counteroffer  accepted  by  the  borrower) 
requires  documentation  today  under  the 
Equal  Gredit  Opportunity  Act  (ECOA).  Under 
ECOA,  the  originator  must  document  the 
reason  for  a  rejection  and  retain  the  records 
for  25  months,  which  is  also  the  requirement 
in  the  final  rule.  Therefore,  there  is  no 
additional  documentation  required  in  case  of 
a  rejection.  There  is  no  documentation 
requirement  for  a  counteroffer,  but  the  lender 
must  issue  a  new  GFE  to  the  borrower;  the 
minimal  burden  associated  with  issuing  an 
additional  GFE. 

Documentation  for  changed  circumstances 
adds  a  new  requirement.  The  additional 


burden  associated  with  changed 
circumstances  comes  from  having  to 
document  the  reasons  for  the  increase  in 
costs  and  from  determining  that  the  amounts 
of  the  increases  in  charges  to  the  borrower 
are  no  more  than  the  increases  in  costs 
incurred  by  the  changed  circumstances.  The 
Department  does  not  require  that  a 
justification  document  be  prepared.  Since 
there  are  no  special  reporting  requirements 
when  changed  circumstances  occur, 
compliance  could  be  met  by  simply  retaining 
the  documentation  in  a  case  binder,  as  any 
other  relevant  loan  information  might  be 
retained  in  a  case  binder  today.  For  example, 
itemized  receipts  for  the  increased  charges 
would  simply  be  put  in  the  loan  case  binder 
(as  they  probably  are  today).  Case  binders  are 
stored  now.  The  additional  cost  of 
identifying  and  storing  the  documentation  in 
that  binder  would  be  de  minimus.  This 
would  represent  little  burden  on  the 
originator,  particularly  since  unforeseen 
circumstances  will  not  be  the  norm. 

There  may  be  some  record  retention  issues 
with  small  originators,  such  as  brokers.  If 
small  originators  retain  case  binders  today, 
then  their  situation  would  be  similar  to  other 
originators.  If  they  do  not  retain  the  case 
binder  today,  then  they  may  choose  to  do  so, 
or  they  may  rely  on  their  wholesalers  for 
record  retention.  It  might  well  become  a 
selling  point  for  wholesalers.  Relative  costs 
of  storage,  reliability,  and  accessibility  would 
determine  who  could  best  perform  this 
function. 

(6)  Crosswalk  from  New  GFE  to  New  HUD- 
1.  The  HUD-1  in  the  final  rule  has  been 
changed  so  that  it  matches  up  with  the 
categories  on  the  new  GFE — making  it  simple 
for  tbe  borrower  to  compare  his  or  her  new 
GFE  with  the  final  HUEl-l  at  closing.  In 
addition,  a  comparison  page  has  been  added 
to  the  HUD— 1  to  clarify  any  changes  in 
settlement  fees.  The  simplification  of  the  GFE 
does  not  add  any  burden  for  the  borrower  to 
the  comparison  of  the  figures  on  the  two 
forms — rather  it  will  be  reduced  since  it  will 
now  be  easier  for  the  borrower  to  match  the 
numbers  from  the  GFE  (issued  at  time  of 
shopping)  with  those  on  the  HUD-1  (issued 
at  closing).  Compared  with  today,  it  also 
eliminates  the  step  of  adding  a  pointless  list 
of  component  originator  charges  to  get  the 
relevant  figure,  the  total  origination  charge. 

In  addition,  the  elimination  of  extra  itemized 
fees  on  the  GFE  may  lead  to  the  elimination 
of  them  on  the  HUD-1  since  they  may  have 
been  on  the  GFE  only  to  overwhelm  the 
comparison  shopper.  Even  without  the  new 
comparison  page,  the  settlement  would  have 
been  more  transparent  for  the  borrower. 
However,  requiring  that  an  additional  page 
be  completed  will  impose  some  costs  on  the 
industry.  Compliance  costs  of  the  this  change 
are  discus.sed  in  detail  below. 

(7)  Mortgage  Comparison  Chart  (“Shopping 
Chart”).  The  shopping  chart  is  on  the  third 
page  of  the  GFE.  It  is  delivered  to  the 
borrower  as  a  blank  form.  The  borrower  is 
free  to  fill  it  out  and  use  it  to  compare 
different  loan  offers.  The  loan  originator  is 
only  required  to  hand  it  out,  but  has  the 
option  of  answering  borrower  questions 
about  it.  The  short,  simple,  and  self- 
explanatory  nature  of  tbe  form  leads  the 


Department  to  believe  that  the  additional 
costs  per  form,  if  any,  borne  by  an  originator 
would  approach  zero. 

Summary.  To  summarize,  the  discussion  of 
the  above  factors  identifies  offsetting  costs 
and  suggests  that  there  will  be  little  if  any 
additional  annual  costs  associated  with  the 
new  GFE.  Practically  all  of  the  information 
required  on  the  new  GFE  is  readily  available 
to  originators,  suggesting  no  additional  costs. 
The  fact  that  there  are  fewer  numbers  and 
less  itemization  of  individual  fees  suggests 
reduced  costs.  The  fact  that  the  GFE  figures 
are  displayed  on  the  HUD-1  will 
substantially  simply  the  closing  process.  In 
addition.  Section  VII. D  below  lists  further 
changes  that  HUD  made  to  the  form  that  are 
likely  to  reduce  costs.  On  the  other  hand, 
there  could  be  some  small  amount  of 
additional  costs  associated  with  the  optional 
trade-off  table  and  documentation 
requirements.  If  there  were  additional  costs 
of,  for  example,  10  minutes  per  GFE,  the 
dollar  costs  would  total  $255  million  per  year 
(if  the  number  of  applications  did  not 
increa.se  as  a  result  of  the  result).^’""’  But 
given  the  above  discussion  of  offsetting 
effects  and  the  improvements  made  to  the 
form,  there  are  likely  to  be  no  additional  net 
costs  with  implementing  the  new  GFE.  Note, 
however,  that  there  is  the  potential  for 
recurring  costs  from  changes  to  the  HUD-1. 
This  issue  is  summarized  in  Section  Vm.C. 

Detailed  Response  to  the  NAR’s  Analysis  of 
the  2008  IRFA 

The  National  Association  of  Realtors 
provided  an  alternative  estimate  of 
compliance  costs  prepared  by  Ann  Schnare 
(2008).  The  main  thru.st  of  their  report  was 
that  HUD  had  grossly  underestimated  the 


^®This  calculation  assumes  a  $150,000  fully- 
loaded  annual  salary;  dividing  by  2,080  hours 
yields  $72  per  hour,  or  $12  for  ten  minutes. 
Assuming  21.250,000  applications,  produces  a  cost 
figure  of  $255  million.  At  15  minutes,  the  cost 
estimate  would  rise  to  about  $382.5  million.  In  the 
higher  volume  environment  (26,350,000 
applications),  the  overall  cost  figure  would  be 
$316.2  million  if  the  per  application  cost  was  $12 
for  ten  minutes. 

■•••We  have  used  a  fully-loaded  hourly 
opportunity  cost  of  $72.12  for  highly-skilled 
professional  labor  throughout  the  Economic 
Analysis.  For  many  functions  as  well  as  locations 
this  amount  is  probably  an  overestimate  of  the 
hourly  opportunity  cost.  However,  our  goal  in  the 
Economic  Analysis  is  to  accurately  measure  the 
upper  bound  of  the  costs  of  the  rule.  An  alternative 
method  would  be  to  generate  an  estimate  of  the 
average  variable  cost  from  industry-specific  data. 
For  example,  in  Tucson.  Arizona,  the  average  unit 
labor  cost  (salary,  bonuses,  time  off,  .social-security, 
disability,  healthcare,  401(k),  and  other  benefits)  is 
$30.73  per  hour  for  loan  officers  ($23.97  for  a  Loan 
Officer/Counselor;  $28.48  for  a  Consumer  Loan 
Officer  I:  and  $39.75  for  a  Consumer  Loan  Officer 
II].  Additional  costs  to  be  considered  are  rent 
($2812.50  per  month  for  1500  square  feet)  and 
computer  equipment  ($560  per  month).  Summing 
this  gives  us  an  hourly  cost  of  $31.14.  An  additional 
ten  minutes  per  application  from  handling  the 
forms  and  ten  minutes  arranging  tolerances  leads  to 
an  additional  twenty-seven  minutes  per  closing  and 
would  increase  costs  by  $14  per  loan.  Tbe  estimate 
of  the  recurring  annual  burden  of  tbe  new  GFE 
could  reasonably  be  assumed  to  be  $175  million, 
much  less  than  the  $405  million  used  throughout 
this  analysis. 
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compliance  costs  of  the  2008  proposed  rule. 
The  following  four  sections  summarize  major 
comments  relevant  to  estimates  of  the 
compliance  costs  of  the  new  GFE. 

Hedging  Costs  of  the  New  GFE 

Comment.  The  NAR's  primary  objection  to 
HUD’s  estimates  of  the  compliance  costs  of 
the  proposed  GFE  was  that  HUD  does  not 
account  for  the  hedging  costs  that  an  interest 
rate  guarantee  would  require  (Schnare  2008). 
Indeed,  the  majority  of  the  NAR’s  cost 
estimate  for  the  GFE  consists  of  so-called 
“hedging”  expenses.  They  claim  that  the  rule 
would  require  issuers  of  GFEs  to  insure 
against  interest  rate  movements  to  keep  GFE 
offers  open  for  the  required  10  business  days. 
According  to  the  NAR  report,  the  hedging 
costs  could  range  from  $136  to  $272  per  loan. 
Making  this  assumption  dramatically 
increases  the  cost  estimate  for  the  GFE.  The 
NAR’s  addition  of  hedging  costs  quadruples 
HUD’s  baseline  estimate  of  the  compliance 
cost  of  the  proposed  rule  from  $45  to  $181. 
Response.  "The  NAR  made  an  erroneous 
assumption  about  the  proposed  Good  Faith 
Estimate  (GFE)  that  lead  them  to  overstate  the 
compliance  costs.' A  more  accurate  estimate 
of  the  hedging  costs  would  be  zero.  Neither 
the  proposed  rule  nor  the  final  rule  requires 
lenders  to  guarantee  an  interest  rate  quoted 
on  a  GFE  for  a  period  of  ten  days.  Interest- 
dependent  items  on  the  GFE  (interest  rate, 
monthly  payment,  YSP/discount  points, 
adjusted  origination  fees,  and  daily  interest 
charges)  can  have  a  separate  availability 
period  that  can  be  as  short  as  the  time  until 
a  new  rate  sheet  is  issued.  Only  the  prices 
on  non-interest-dependent  items  on  the  GFE 
(total  origination  fees,  appraisal  fees,  title 
fees,  etc.)  must  remain  available  for  10  days. 
These  interest-rate-dependent  items  only 
become  fixed,  for  purposes  of  comparison  to 
the  HUD-1  at  closing,  when  the  borrower 
locks  the  interest  rate. 

Indeed,  the  NAR  study  acknowledges  that 
there  is  no  such  requirement.  Ann  Schnare 
WTites:  “HUD’s  revised  GFE  has  multiple 
dates  for  the  offer:  One  for  the  origination  fee 
and  third  party  settlement  costs:  one  for  the 
quoted  interest  rate;  one  for  the  settlement 
date;  and  one  for  the  number  of  days  that  the 
loan  must  lock  before  closing  (NAR.  fn.  6,  p. 
10).”  HUD  let  these  dates  differ  because  HUD 
is  aware  that  the  hedging  costs  of  an  interest 
guarantee  for  a  period  as  long  as  ten  days 
would  be  very  costly. 

The  loan  originator  will  probably  choose  a 
shorter  guarantee  period  for  the  interest  rate 
because  of  the  hedging  costs.  Ann  Schnare 
admits  this  to  be  a  possibility:  “the  originator 
could  choose  a  lock-in  period  that  is 
considerably  shorter  than  the  10  business 
days  required  for  other  components  of  the 
GFE  in  order  to  minimize  its  hedging  costs 
(NAR,  p.  9).”  Choosing  the  guarantee  period 
of  the  interests  rate  is  a  profit  maximizing 
decision  made  by  the  originator.  The 
originator  will  balance  the  benefits  of 
attracting  more  customers  by  extending  the 
guarantee  period  with  the  hedging  costs  of 
doing  so.  The  current  practice  of  loan 
originators  is  to  quote  an  interest  rate  and 


■*’  HUD’s  understanding  is  that  by  “lock-in" 
period,  the  NAR  meant  "guarantee"  period. 


Other  interest-rate-dependent  rates  with  the 
caveat  that  the  offer  would  change  if  market 
interest  rates  change.  Since  there  is  no  reason 
to  believe  that  hedging  behavior  will  be 
affected  by  the  rule,  hedging  costs  should  not 
be  included  as  a  compliance  cost.  Once  this 
understanding  of  the  proposed  nde  is 
introduced  into  the  NAR's  cost  estimate  of 
the  proposed  rule,  the  NAR’s  estimate  falls 
from  $181  to  $45  (identical  to  HUD’s, estimate 
of  the  cost  of  the  proposed  rule)  in  their  low- 
cost  scenario;  from  $316  to  $101  in  their 
intermediate-cost  scenario;  and  from  $413  to 
$141  in  their  high-cost  scenario. 

Administrative  Costs  of  More  GFE 
Applications 

Comment.  A  second  major  criticism  by  the 
National  Association  of  Realtors  of  HUD’s 
regulatory  impact  analysis  of  the  2008 
proposed  rule  is  that  HUD  underestimated 
the  administrative  costs  of  the  proposed  rule 
by  not  raising  the  number  of  loan 
applications  per  GFE.  HUD’s  estimate  of  the 
ratio  of  applications  to  loans  after  the  rule  is 
implemented  is  equal  to  its  estimate  of  the 
observed  ratio  of  1.7  in  HMD  A  data.  The 
NAR  argues  that  the  number  of  applications 
would  rise  because  of  increased  shopping. 
Thus,  the  administrative  costs  of  applications 
should  rise. 

Response.  It  is  reasonable  to  expect  that 
given  the  improvements  to  the  GFE  and  the 
greater  rewards  from  shopping,  that  the 
demand  for  applications  would  increase. 
Note,  however,  that  maintaining  a  ratio  of  1.7 
loans  per  application  is  not  inconsistent  with 
more  shopping  for  loan  products.  First, 
consumers  may  shop  around  and  ask  a 
variety  of  lenders  for  informal  quotes  to 
compare  with  their  GFE.  Every  inquiry  will 
not  necessitate  a  new  GFE.  Second,  the  rule 
is  likely  to  lead  to  lower  rejection  and 
withdrawal  rates  of  applications  because 
consumers  will  be  more  informed  going  into 
the  loan.  HUD  expects  applications  from 
increased  shopping  behavior  to  replace  some 
mortgage  applications  that  may  have 
otherwise  resulted  in  rejections.  However,  in 
response  to  this  comment,  HUD  provides  a 
sensitivity  analysis  of  the  effects  on 
administrative  costs  of  increasing 
applications  per  loan. 

For  reasons  explained  in  the  above 
paragraph,  the  number  of  applications  per 
loan  may  remain  at  1.7  applications  per  loan. 
If  the  additional  administrative  burden  of  an 
application  imposed  by  the  rule  is  ten 
minutes  per  application  (as  discussed  in 
Section  VII.C.l),  then  the  additional  burden 
of  the  rule  translates  to  17  minutes  per  loan 
(1.7  applications  per  loan  x  ten  minutes).  To 
derive  the  opportunity  cost  of  the  rule,  we 
multiply  17  minutes  by  $1.20  per  minute 
(equivalent  to  the  $72  per  hour  fully-loaded 
opportunity  cost  of  time,  which  comes  from 
our  $150,000  annual  figure),  to  per  loan  cost 
of  additional  applications  of  $20.40  per  loan. 
The  aggregate  impact  on  the  loan  origination 
industry  of  the  administrative  burden  of 
completing  applications  is  calculated  using 
the  per  loan  figure:  the  annual  recurring 
compliance  cost  is  $255  million  (12.5  million 
loans  annually  x  $20.40  per  loan).  The  small 
business  share  of  the  total  recurring 
compliance  cost  of  this  administrative 


burden  is  $134  million  (52.2  percent  of  $255 
million). 

Suppose  that  the  number  of  applications 
per  loans  increased  by  one  from  1.7  to  2.7. 
This  was  one  of  the  scenarios  considered  in 
the  NAR’s  analysis.  The  NAR  hypothesized 
that  this  is  likely  given  that  consumers  may 
have  a  greater  demand  for  a  GFE  once  HUD’s 
new  GFE,  which  provides  useful  and 
transparent  information,  is  introduced. 
Calculating  the  compliance  costs  due  to  the 
additional  burden  of  completing  GFEs  is 
straightforward.  The  additional  time  spent 
per  loan  would  be  27  minutes  (2.7 
application  per  loan  x  10  minutes)  and  the 
opportunity  cost  of  that  time  would  be 
$32.40  per  loan  (27  minutes  x  $1.20  per 
minute).  The  total  recurring  compliance  cost 
to  the  origination  industry  from  applications 
would  be  $405  million  (12.5  millions  loan 
per  year  x  $32.40  per  loan),  of  which  .$213 
million  is  borne  by  small  business  (52.2 
percent  of  $405  million). 

Multiple  Preliminary  Underwritings 

Comment.  Every  application  under  the 
new  rule  requires  preliminary  underwriting. 
Since  borrowers  who  shop  may  seek  out 
multiple  GFEs,  there  will  be  multiple 
underwritings.  Commenters  said  this  will 
add  to  the  underwriting  burden  firms  incur 
today.  The  National  Association  of  Realtors 
calculated  an  additional  cost  of  multiple 
underwriting  at  $30  per  loan  for  an 
application  per  loan  ratio  of  2.7. 

Response.  Every  application  under  the 
final  rule  that  generates  a  GFE  will  require 
preliminary  underwriting  in  order  to  come 
up  with  an  early  offer  for  the  borrower. 
Originators  can  charge  a  fee  for  issuing  a  new 
GFE  limited  to  the  cost  of  a  credit  report.  It 
is  hoped  that  the  charge  for  this,  if  any, 
would  be  small  enough  so  that  it  is  not  a 
significant  deterrent  to  effective  shopping. 
But  whether  or  not  there  is  a  charge,  there 
are  real  resource  costs  associated  with 
preliminary  underwriting.  The  additional 
cost  generated  depends  on  the  number  of 
applicants  and  the  number  of  GFEs  they 
receive.  Since  every  completed  loan 
eventually  gets  underwritten  in  full,  the 
additional  cost  of  preliminary  underw'riting 
depends  mainly  on  the  number  of  additional 
times  that  preliminary  underwriting  occurs 
beyond  the  one  associated  with  the  full 
underwriting  that  would  have  occurred 
under  the  existing  scheme. 

It  cannot  be  determined  how  many 
additional  GFEs  the  average  borrower  would 
get  under  the  new  rule.  Borrowers  might 
continue  the  informal  shopping  method  that 
many  use  today — gathering  information  and 
making  inquiries  to  lenders  and  brokers 
about  their  products  and  their  rates,  even 
before  deciding  to  proceed  with  the  request 
for  a  more  formal  quote  using  the  GFE.  In 
other  words,  they  may  formally  apply  only 
after  deciding  who  offers  the  best  terms.  The 
simple  format  and  clarity  of  the  new  GFE 
form  will  enhance  this  informal  information 
gathering  process:  in  fact,1he  increased 
efficiency  of  informal  shopping  (calling 
around,  checking  web  sites,  etc.)  could  be  an 
important  benefit  of  the  new  GFE.  Since 
shoppers  as  well  as  originators  will  be 
familiar  with  the  GFE,  these  forms  will  likely 


Federal  Register/ Vol.  73,  No.  222 /Monday,  November  17,  2008 /Rules  and  Regulations 


68279 


serve  as  a  guide  for  practically  any 
conversation  between  a  shopper  and  an 
originator,  or  for  any  initial  request  by  a 
shopper  for  preliminary  information  about 
rates,  points,  and  fees.  For  these  borrowers, 
the  new  GFE  simply  pins  down  the  numbers. 
Others,  on  the  other  hand,  may  obtain 
multiple  GFEs  and  use  them  to  shop. 

Under  the  final  rule,  preliminary 
underwriting  should  decrease  the  number  of 
applications  that  go  to  full  underwriting  (e.g., 
an  applicant  may  be  denied  during  the 
preliminary  without  having  been  charged  for 
an  appraisal);  that  is,  some  of  the  8.75 
million  that  are  not- originated  may  be 
disapproved  at  the  preliminary  stage  rather 
than  going  through  full  underwriting  (as  they 
might  today).  This  savings  in  appraisal, 
verification,  and  other  incremental 
underwriting  costs  that  are  avoided  would 
tend  to  offset  the  increase  in  cost  resulting 
from  the  extra  preliminary  underwriting 
noted  in  the  above  paragraph.  However,  it  is 
difficult  to  estimate  these  effects. 

An  implication  of  a  higher  ratio  of 
applications  per  loan  is  that  the  total 
underwriting  costs  would  increase.  Others, 
on  the  other  hand,  may  obtain  multiple  GFEs 
and  use  them  to  shop.  The  National 
Association  of  Realtors  estimates  that  the  cost 
of  a  preliminary  underwriting  is  $30  ($25 
credit  report  and  $5  labor  cost).  There  are 
currently  1.7  times  as  many  applications  as 
loans  originated.  Thus,  the  additional  cost 
per  loan  for  the  scenario  of  2.7  applications 
per  loan  is  $30  ((2.7— 1.7)  x  $30)  and  for  3.4  - 
applications  per  loan,  the  additional  cost  is 
$52  ((3.4  - 1.7)  X  $30).  HUD  uses  different 
parameters  to  estimate  the  cost  of  increased 
applications.  Instead  of  a  preliminary  credit 
report  cost  of  $25,  HUD  would  use  $5.  This 
lower  number  is  not  inconsistent  with  HUD’s 
estimated  cost  of  $25  for  a  full  credit  report. 

A  preliminary  credit  report  involves  only  the 
FICO  score  from  one  credit  bureau  and  so 
will  be  much  cheaper.  Our  assumption  of  an 
inexpensive  preliminary  credit  report  is 
consistent  with  what  representatives  of  credit  . 
bureaus,  in  discussions  of  the  effects  of  the 
proposed  rule,  told  HUD  is  likely  to  happen. 
Instead  of  labor  costs  of  $5  (ten  minutes  at 
$31.14  an  hour);  HUD  uses  $6  (five  minutes 
at  $72  an  hour).  HUD’s  estimated  total  cost 
of  a  preliminary  underwriting  would  be  $11, 
reducing  the  additional  costs  from  $30  to  $11 
at  2.7  applications  per  loan. 

The  aggregate  impact  on  the  loan 
origination  industry  of  multiple  preliminary 
underwriting  is  calculated  using  the  per  loan 
figure:  the  annual  recurring  compliance  cost 
is  $138  million  (12.5  million  loans  annually 
X  $11  per  loan)  at  2.7  loans  per  application. 

The  small  business  share  of  the  total 
recurring  compliance  cost  from  additional 
underwriting  is  $72  million  (52,2  percent  of 
$138  million).  If  the  ratio  of  applications  per 
loan  does  not  change  (remains  at  1.7),  then 
there  will  be  no  additional  compliance  cost 
from  multiple  preliminary  underwriting. 

Finally,  it  should  be  emphasized  that, 
under  the  final  rule,  preliminary 
underwriting  should  decrease  the  number  of 
applications  that  go  to  full  underwriting  (e.g., 
an  applicant  may  be  denied  during  the 
preliminary  without  having  been  charged  for 
an  appraisal).  Some  of  the  assumed  8.75 


million  applications'*^  that  are  not  originated 
may  be  disapproved  at  the  preliminary  stage 
rather  than  going  through  full  underwriting 
(as  they  might  today).  We  expect  an  increase 
in  the  ratio  of  accepted  applications  per  loan. 
This  savings  in  appraisal,  verification,  and 
other  incremental  underwriting  costs  that  are 
avoided  would  tend  to  offset  the  increase  in 
cost  resulting  from  the  extra  preliminary 
underwriting  noted  above. 

Estimate  of  the  Opportunity  Cost  of  Time 

Comment.  The  National  Association  of 
Realtors  states  (see  NAR  2008,  fn.  10,  p.  11) 
that  HUD  used  one  estimate  of  the  value  of 
an  employee’s  time  ($31.14  per  hour)  to 
calculate  the  burden  of  the  proposed  rule  but 
a  higher  estimate  ($72  per  hour)  of  the 
opportunity  cost  of  time  to  calculate  the 
benefits  of  the  time  savings  of  the  proposed 
rule. 

Response.  HUD  uses  the  estimate  of  $72 
per  hour  as  the  opportunity  cost  of  time 
consistently  throughout  the  regulatory 
impact  analysis  to  calculate  the  value  of  the 
costs  and  the  benefits  of  the  rule  to  industry. 
It  is  true  that  HUD  includes  a  discussion  of 
alternative  estimates  of  labor  costs  in  a 
footnote  of  Chapter  6  (see  below)  37  on  page 
6—6  of  the  Regulatory  Flexibility  Analysis. 
There,  HUD  explains  that  our  estimate  of  $72 
per  hour  may  be  far  above  other  estimates  of 
labor  costs.  HUD  provides  an  example  of  an 
estimate  based  on  industry  data  from  Tucson, 
Arizona,  where  the  hourly-wage  weighted  by 
industry  is  $31.14.  However,  this  figure  was 
only  presented  for  illustrative  purposes  and 
was  not  used  in  the  body  of  the  analysis. 

Note  also  that  HUD  uses  a  lower  value  of  $44 
per  hour  as  the  opportunity  cost  of  time  to 
consumers  (see  HUD,  3-120). 

The  NAR  uses  the  $31.14  hourly  wage  as 
a  measure  of  the  opportunity  cost  of  an 
employee’s  time  in  their  cost  estimates  of 
additional  underwriting.  However,  they  do 
not  apply  this  figure  consistently  throughout 
their  analysis  and  do  not  explain  why. 
Because  $31  is  only  43%  of  $72,  a  uniform 
application  of  the  NAR  labor  cost  estimate 
would  lower  the  burden  of  the  rule 
significantly.  For  example,  the  recurring 
costs  of  the.GFE  would  fall  from  $32  per  loan 
to  $14  in  the  case  of  1.7  applications  per 
loan.  Although  HUD  will  consider  the  NAR’s 
preference  for  a  lower  estimate  of  labor  costs, 
HUD  believes  that  its  fully-loaded  and  upper- 
bound  estimate  of  $72  is  more  appropriate  for 
a  regulatory  impact  analysis. 

Tolerances  on  Third-Party  Fees 

Under  the  March  2008  proposed  rule,  loan 
originators  would  have  been  prohibited  from 
exceeding  at  settlement  the  amount  listed  as 
“our  service  charge’’  on  the  on  the  GFE, 
absent  changed  circumstances  ("zero 
tolerance”).  The  proposed  rule  also  would 
have  prohibited  the  amount  listed  as  the 
charge  or  credit  to  the  borrower  for  the 
interest  rate  chosen,  if  the  interest  rate  was 


There  are  currently  1.7  times  as  many 
applications  as  loans  originated;  therefore,  if 
originations  are  12.5  million,  full  underwriting  is 
started  (and  probably  completed)  for  about  21.25 
million  applications,  including  8.75  million  (21.25 
million  minus  12.5  million  originations)  that  are 
not  originated. 


locked,  absent  unforeseeable  circumstances, 
from  being  exceeded  at  settlement.  In 
addition,  the  proposed  rule  would  have 
prohibited  Item  A  on  the  GFE,  “Your 
Adjusted  Origination  Charges”  from 
increasing  at  settlement  once  the  interest  rate 
was  locked.  The  proposed  rule  also  would 
have  prohibited  government  and  recording 
fees  from  increasing  at  settlement,  absent 
changed  circumstances. 

Under  the  March  2008  proposed  rule,  the 
sum  of  all  the  other  services  subject  to  a 
tolerance  (originator-required  services  where 
the  originator  selects  the  third  party  provider, 
originator-required  services  where  the 
borrower  selects  from  a  list  of  third  party 
providers  identified  by  the  originator,  and 
optional  owner’s  title  insurance,  if  the 
borrower  uses  a  provider  identified  by  the 
originator)  would  have  been  prohibited  from 
increasing  at  settlement  by  more  than  10 
percent  of  the  sum  for  services  presented  on 
the  GFE,  absent  changed  circumstances. 

Thus,  a  specific  charge  would  have  been  able 
to  increase  by  more  than  10  percent,  so  long 
as  the  sum  of  all  the  services  subject  to  the 
10  percent  tolerance  did  not  increase  by  more 
than  10  percent. 

The  rational  for  the  zero  tolerance  was  that 
a  loan  originator  should  know  the  price  of  a 
service  if  it  required  the  use  of  its  chosen 
provider.  In  the  case  of  making  referrals,  the 
loan  originator  could  be  expected  to  have 
some  knowledge  of  the  market.  In  fact,  it 
should  have  some  knowledge  if  it  is  to  meet 
even  the  weakest  concept  of  “good  faith.” 

The  10  percent  tolerance  seemed  like  a 
reasonable  limit  for  price  dispersion  for 
services  obtained  in  a  market  that  could  be 
competitive  if  the  buyers  had  good 
information.  It  is  also  simple  for  borrowers 
quickly  to  compute  10  percent  of  the  total  fee 
and  determine  if  final  charges  are  within  the 
tolerance.  In  order  to  protect  themselves  from 
charges  in  excess  of  the  limits  set  by  the 
tolerances,  originators  would  have  to  gather 
price  information  in  the  market  and  possibly 
set  up  agreements  with  some  third-party 
providers  to  perform  settlement  services  at 
prearranged  prices,  Those  originators  who 
would  have  gathered  more  information  than 
they  do  today  or  made  more  pricing 
arrangements  than  they  do  today  would  have 
incurred  an  increase  in  regulatory  burden 
resulting  from  the  new  rule. 

Comment.  Loan  originators  wrote  that  they 
should  not  be  required  to  pay  the  bills  for 
third-party  fees  in  excess  of  the  tolerances 
since  they  do  not  control  those  fees.  They 
argued  that  their  expertise  is  as  originators, 
not  as  appraisers  or  title  companies.  They 
claimed  that  they  do  not  know  who  will 
perform  all  these  services  at  application,  so 
the  price  is  indeterminate.  In  addition,  there 
are  occasions  when  services  beyond  the 
normal  minimum  will  be  required,  but  that 
cannot  be  known  at  application.  For 
example,  additional  appraisal  work  may  be 
required  or  some  work  may  have  to  be  done 
to  clear  up  a  title  problem.  So  prices  and 
even  some  services  that  end  up  as  being 
required  are  unknown  at  application. 

Trade  groups  representing  settlement 
service  providers,  especially  realtors  and  title 
companies,  focused  on  the  potential 
anticompetitive  effects’  of  the  tolerance 
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provisions.  These  groups  suggested  that  large 
lenders  would  seek  to  manage  the  risks 
associated  with  tolerances  by  contracting 
with  large  third  party  settlement  ser\'ice 
providers,  and  thereby  placing  small 
settlement  service  providers  at  a  competitive 
disadvantage. 

In  addition  to  their  general  objections  to 
the  tolerance  provisions,  lenders  and  trade 
groups  representing  lenders  and  other 
settlement  service  providers  strongly 
supported  removing  government  recording 
and  transfer  charges  from  the  tolerances. 

They  stated  that  these  charges  are  outside  of 
the  control  of  the  loan  originator  and  cannot 
be  known  with  any  certainty  at  the  time  the 
GFE  is  provided. 

If  the  loan  originator  solves  its  problem  by 
using  only  those  third-parties  that  agree  to 
fixed  prices,  that  shifts  the  burden  to  the 
third-party.  Small  third-party  providers  made 
the  same  argument  that  small  originators 
made.  They  then  will  be  disadvantaged 
relative  to  large  third-party  providers  by 
having  to  bear  the  risk  of  the  unpredictable 
cost  that  cannot  be  averaged  out  over  a  large 
number  of  transactions. 

Response.  Based  on  the  comments  received 
in  response  to  the  proposed  rule,  HUD  has 
revised  a  number  of  provisions  dealing  with 
the  tolerances,  and  in  particular  has  clarified 
the  situations  where  the  loan  originator 
would  no  longer  be  bound  by  the  tolerances. 
However,  HUD  has  determined  that  only 
limited  changes  are  necessary  in  the 
tolerances  themselves.  Through  all  of  these 
provisions,  the  final  rule  seela  to  balance  the 
borrower’s  interest  in  receiving  an  accurate 
GFE  early  in  the  application  process  to 
enable  the  borrower  to  shop  around,  with  the 
lender’s  interest  in  maintaining  flexibility  to 
address  the  many  issues  that  can  arise  in  a 
complex  process  such  as  loan  origination. 

Many  commenters  recommended  changes 
to  the  size  of  the  tolerances  for  different 
categories  of  settlement  costs,  especially  the 
zero  tolerance  for  loan  originator  charges. 
With  one  exception  (government  recording 
and  transfer  charges),  the  final  rule  does  not 
change  the  amounts  of  the  tolerances 
permitted  for  the  different  categories  of 
settlement  costs.  As  noted  in  the  rule,  HUD 
considered  the  best  available  data  on  the 
variation  in  the  costs  of  settlement  services, 
in  particular  title  services,  in  determining 
that  a  10  percent  tolerance  is  reasonable.  No 
commenters  submitted  or  identified  any 


alternative  data  sources  that  would  support 
expanding  the  tolerances  beyond  10  percent. 

With  respect  to  the  zero  tolerance  for  a 
loan  originator’s  own  charges,  HUD 
recognizes  the  comments  characterizing  the 
tolerance  as  a  settlement  cost  guarantee. 
However,  the  final  rule  provides  substantial 
flexibility  to  loan  originators  in  providing  a 
revised  GFE  when  circumstances, 
unforeseeable  or  otherwise,  necessitate 
changes.  Section  19(a)  provides  explicit 
authority  for  the  Secretary  to  make  such 
interpretations  as  may  be  necessary  to 
achieve  the  purposes  of  RESPA.  Providing  a 
clear,  objective  standard  for  what  constitutes 
“good  faith”  under  section  5  of  RESPA  is 
necessary  to  provide  more  effective  advance 
disclosure  to  home  buyers  and  sellers  of 
settlement  costs,  and  as  such,  falls  directly 
within  the  Secretary’s  interpretive  authority 
under  section  19(a). 

The  one  exception  to  the  amounts  of  the 
tolerances  remaining  the  same  as  in  the 
proposed  rule  is  the  tolerance  for  the 
government  recording  and  transfer  charges. 
HUD  has  adjusted  how  these  charges  are 
treated  under  the  tolerances,  based  on  the 
numerous  comments  received  on  this  issue. 
The  final  rule  splits  the  government 
recording  and  transfer  charges  into  two 
categories:  government  recording  charges, 
and  transfer  taxes.  Recording  charges  will  be 
subject  to  a  10  percent  tolerance  instead. 

The  opportunity  to  cure  potential 
violations  of  the  tolerances  is  an  important 
tool  for  loan  originators  to  manage 
compliance  with  the  tolerance  requirements. 
Many  lenders  and  groups  representing 
lenders  and  other  settlement  service 
providers  objected  to  the  imposition  of 
tolerances  because  of  the  difficulty  of 
providing  accurate  estimates  to  prospective 
borrowers  early  in  the  application  process. 
The  opportunity  to  cure  will  permit  loan 
originators  to  give  an  estimate  of  expected 
settlement  charges  in  good  faith,  without 
subjecting  them  to  harsh  penalties  if  the 
estimate  turns  out  to  be  lower  than  the  actual 
charges  at  settlement. 

HUD  understands  that  tolerances  will 
impose  some  burden  on  originators.  Since 
the  protection  of  tolerances  kicks  in  only  if 
the  originator  requires  the  use  of  a  particular 
provider  or  if  the  borrower  comes  to  the 
originator  and  asks  where  the  services  may 
be  purchased  within  the  tolerances,  the 
originator  must  have  reliable  third-party 
settlement  service  provider  pricing 


information.  Some  originators  might  simply 
check  out  the  market  prices  for  third-party 
services  from  time  to  time,  formulate 
estimates  such  that  several  of  the  prices 
charged  by  the  third  parties  fall  within  the 
tolerance,  and  trust  that  nobody  to  whom 
they  refer  the  borrower  charges  a  price  in 
excess  of  the  tolerance.'*^  Other  originators 
might  want  more  protection  and  have 
contracts  or  business  arrangements  in  place 
that  have  set  prices  for  services  that  are  not 
in  excess  of  the  tolerances. 

Either  case  requires  the  originator  to  do 
more  than  today,  although  even  today 
originators  fill  out  GFEs  with  estimates  for 
third-party  settlement  services.  In  the  first 
case,  the  liability  in  the  event  a  tolerance  is 
exceeded  would  lead  to  at  least  a  little  more 
work  gathering  information  prior  to  filling 
out  the  GFE.  In  the  second  case,  more  work 
would  be  involved  in  formalizing  an 
agreement  to  commit  the  third-party  to  a 
fixed  price.  But  as  noted  above,  originators 
today  have  to  have  a  working  knowledge  of 
third-party  settlement  service  prices  to  fill 
out  a  GFE.  Therefore,  it  is  only  the  increase 
in  burden  that  would  need  to  be  accounted 
for  here. 

It  is  difficult  to  estimate  these  incremental 
costs.  But  to  provide  an  order  of  magnitude, 
it  is  estimated  that  it  takes  an  average  of  10 
additional  minutes  per  loan  for  the  originator 
to  arrange  the  pricing  that  protects  the 
originator  from  the  costs  of  the  tolerances 
being  exceeded.*^  For  a  brokerage  firm 
originating  250  loans  per  year,  10  minutes 
per  loan  would  come  to  42  hours  or  about 
one  week’s  worth  of  one  employee’s  time  per 
year.  Thus,  this  seems  to  be  a  reasonable 
starting  point  for  estimation.  For  the 
estimated  12,500,000  loans,  that  comes  to 
125,000,000  minutes  or  2,083,333  hours.  At 
$72  per  hour,  which  translates  to  $12  per 
loan,  this  comes  to  a  total  of  $150  million  for 
all  firms  and  $78  million  for  small  firms.  If 
it- takes  20  extra  minutes  per  loan  instead  of 
10,  these  costs  come  to  $300  million  and 
$156  million  respectively  and  would  be  two 
weeks  of  one  employee’s  time  per  year  for  a 
brokerage  firm  making  250  loans  per  year. 
Table  6-12  details  the  distribution  of  these 
costs  among  the  retail  mortgage  originating 
industries  for  the  per  loan  burden  of  ten 
minutes.  With  a  larger  number  of  loans 
(15,500,000),  total  costs  are  $186  million  for 
all  firms  (at  10  minutes  per  loan)  and  $97 
million  for  small  firms. 


Table  6-12— Incremental  Costs  of  Third-Party  Pricing  Arrangements  for  the  New  GFE 


Industry 

Total  third-party 
pricing  arrange-  , 
ment  cost  * 

Small  business 
cost 

Mortgage  Brokers  . 

Commercial  Banks . 

Thrifts  . 

$90,000,000 

24,637,800 

11,697,000 

18,618,000 

5,047,200 

$63,000,000 
4,678,718 
1 ,441 ,070 
7,737,641 
1,470,754 

Mortgage  Banks . 

Credit  Unions . . . . 

Total . . 

150,000,000 

78,328,183 

■**  Other  originators  may  rely  on  vendor 
management  companies  (or  vendor  management 


departments  within  their  own  company)  for  pricing 
information  about  third-party  services. 


'•■‘These  10  minutes  would  be  beyond  what  the 
originator  spends  today  to  seek  out  good  choices  for 
his  borrowers. 
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One  wholesale  lender,  ABN-AMRO,  offers 
a  One-fee  program  to  brokers.  In  it,  the 
borrower  gets  a  fixed  price  for  many  services, 
including  many  third-party  services.  Under 
the  new  GFE,  arrangements  like  this  would 
solve  the  broker’s  tolerance  compliance 
requirements  with  the  wholesaler  making  the 
arrangements  for  many  of  the  third-party 
services  and  negotiating  the  prices  for  them. 
So  it  may  be  that  (mostly  large)  wholesalers 
offer  (mostly  small)  brokers  a  lower  cost 
alternative  to  complying  with  the  tolerance 
requirements  of  the  new  rule.  If  so,  then  the 
small  business  burden  above  would  be  an 
overestimate.  Vendor  management 
companies  are  increasingly  appearing  in  the 
market,  not  only  providing  third-party 
pricing  information,  but  also  offering 
monitoring  and  quality  control  services  for 
originators. 

Changes  in  the  Final  Rule  To  Reduce  the. 
Regulatory  Burden  of  the  GFE-*^ 

The  final  rule  contains  several  changes 
from  the  2008  proposed  rule  that  are 
designed  to  reduce  regulatory  burden  of  the 
new  GFE.  Several  items  that  commenters 
were  concerned  about  have  been  changed 
from  the  2008  proposed  to  the  final  GFE: 

•  Length  of  form.  Many  industry  groups 
complained  that  the  four-page  proposed  GFE 
was  too  long.  HUD  reduced  the  form  in  the 
final  rule  to  three  pages  by  consolidating  the 
third  and  fourth  pages  but  still  retaining  the 
essential  trade-off  table  and  shopping  chart. 

•  Concept  of  “GFE  application”. 
Commenters  objected  to  the  bifurcated 
application  process  (a  preliminary  “GFE 
application”  followed  by  the  final  “mortgage 
application”),  which  was  designed  to 
promote  shopping.  There  was  a  fear  of 


commitment  by  lenders  to  loan  terms  based 
on  a  preliminary  underwriting,  as  well  as  fear 
that  that  the  preliminary  underwriting  would 
be  based  on  information  that  was  too  limited 
(borrower’s  name,  social  security  number, 
gross  monthly  income,  property  address;  an 
estimate  of  the  value  of  the  property;  and  the 
amount  of  the  mortgage  loan  sought).  In 
response,  HUD  has  adopted  a  single 
application  process  for  the  final  rule.  Under 
this  approach,  at  the  time  of  application,  the 
loan  originator  will  decide  what  application 
information  it  needs  to  collect  from  a 
borrower,  and  which  of  that  collected 
application  information  it  will  use,  in  order 
to  issue  a  meaningful  GFE.  HUD  strongly 
urges  loan  originators  to  develop  consistent 
policies  or  procedures  concerning  what 
information  it  will  require  to  minimize 
delays  in  issuing  GFEs. 

•  Volume-based  discounts.  Small 
businesses,  especially  closing  attorneys  and 
escrow  companies  stated  that  lenders  seeking 
volume  discounts  would  place  them  at  a 
competitive  disadvantage  to  larger  entities 
and  force  them  out  of  business.  HUD 
responded  by  not  addressing  volume 
discounts  in  its  final  rule. 

"•  Difficulty  of  meeting  tolerances.  Many 
lenders  and  groups  representing  lenders  and 
other  settlement  service  providers  objected  to 
the  imposition  of  tolerances  because  of  the 
difficulty  of  providing  accurate  estimates  to 
prospective  borrowers  early  in  the 
application  process.  The  final  rule  provides 
loan  originators  with  an  opportunity  to  cure 
any  potential  violation  of  the  tolerance  by 
reimbursing  the  borrower  any  amount  by 
which  the  tolerances  were  exceeded.  The 
opportunity  to  cure  will  permit  loan 
originators  to  give  an  estimate  of  expected 


settlement  charges  in  good  faith,  without 
subjecting  them  to  harsh  penalties  if  the 
estimate  turns  out  to  be  lower  than  the  actual 
charges  at  settlement. 

Costs  Associated  With  Changes  to  the 
HUD-1 

This  section  discusses  costs  on  closing 
agents  associated  with  the  new'  HUD-1. 
Section  VIII. A  explains  the  data  and  VIII.  B 
the  analysis  of  costs. 

Data  on  Settlement  Service  Providers 

Section  VILA  reproduced  background  data 
on  the  retail  mortgage  origination  industries. 
Since  the  GFE  affects  settlement  service 
providers  as  well  as  retail  mortgage 
originators,  this  section  recapitulates  data 
from  Chapter  5  on  the  settlement  services 
industries.  Readers  are  referred  to  Section  IV 
of  Chapter  5  for  a  more  detailed  treatment  of 
the  data. 

Table  6-13  provides  the  total  number  of 
firms,  the  number  of  small  employer  firms, 
the  number  of  nonemployer  firms,  and  the 
percent  of  small  firms  (employer  and 
nonemployer)  in  industries  that  provide 
settlement  services  (see  Chapter  5  for  details 
on  the  classification  of  small  employer  firms 
in  these  industries).  These  constitute  all  of 
the  firms  in  these  industries  in  2004, 
according  to  the  Census  Bureau.  As 
discussed  below,  for  Offices  of  Lawyers, 
Other  Activities  Related  to  Real  Estate 
(Escrow),  Surveying  &  Mapping  Services, 
Extermination  &  Pest  Control  Services,  and 
Credit  Bureaus,  the  figures  in  Table  6-13 
almost  certainly  overstate  the  number  of 
firms  actually  participating  in  residential  real 
estate  settlements.^® 


Table  6-13— Firms  in  Industries  Providing  Settlement  Services 


Industry 

i 

Total  firms 

Small  em¬ 
ployer  firms 

Nonemployer 

firms 

Percent  smalf 
firms 

Direct  title  insurance  carriers . 

2,094 

1,865 

135 

95.5 

Title  abstract  and  settlement  offices . 

14,211 

7,889 

6,203 

99.2 

Offices  of  lawyers  . . . 

401,553 

165,127 

234,849 

99.6 

Other  activities  related  to  real  estate  (escrow) . 

463,545 

15,119 

448,409 

99.996 

Offices  of  real  estate  appraisers  . 

65,491 

15,656 

49,802 . 

99.9 

Surveying  &  mapping  services  . 

18,224 

8,990 

9,196  ; 

99.8 

Extermination  &  pest  control  services  . 

18,000 

10,018 

7,935  ; 

99.7 

Credit  bureaus  . 

1,285 

710 

545  1 

97.7 

Total  . . . 

984,403 

225,374 

757,074  j 

99.8 

Source;  Census  Bureau. 


Table  6-14  provides  the  total  number  of 
employees  in  employer  firms,  and  the 
number  and  percent  of  employees  in  small 
employer  firms  for  each  of  the  settlement 
services  industries."*^  The  Census  Bureau 
does  not  count  owners  of  employer  and  non¬ 


employer  firms  as  employees.  The  number  of 
“workers”  in  these  industries  is  understated 
by  the  number  of  employees  as  defined  by 
the  Census  Bureau  because  in  a  nonemployer 
firm  the  owner  is  a  production  worker  as  is 
likely  also  true  for  the  owner  of  a  small 


employer  firm.  Using  the  Census  Bureau’s 
count  of  employees  for  computing  the 
compliance  burden  of  a  rule  may  tend  to 


See  Chapter  3  for  or  a  treatment  of  changes 
listed  in  this  section. 

As  shown  by  the  fourth  column,  practically  all 
firms  qualify  as  small  businesses.  This  is  partially 
due  to  the  large  number  of  non-employer  firms 
(which  automatically  qualify  as  a  small  business) 
included  in  the  Bureau  of  Census  data.  See  Chapter 
5  for  further  discussion  of  this  issue  and  for  small 
business  percentages  for  employer  firms  only.  Also 


note  that  while  the  number  of  firms  is  drawn  from 
year  2004  data,  the  small  business  percentages  are 
based  on  2002  data  from  the  Bureau  of  Census; 
while  they  are  estimates,  they  are  probably  highly 
accurate  ones.  Also  see  Chapter  5  for  the  source  of 
the  small  business  percentages  and  for  alternative, 
year-2002 -based  small  business  percentages  based 
on  firms  with  less  than  100  employees. 


■♦'The  "Total  Employees”  data  in  Table  6-10  are 
for  the  year  2004.  The  "Employees  in  Small 
Employer  Firms”  data  are  obtained  by  multiplying 
the  total  employee  data  for  2004  by  the  percentage 
of  employees  in  SBA-defined  small  firms  obtained 
from  2002  Bureau  of  Census  data;  thus,  the  small 
employee  data  are  estimates  but  probably  highly 
accurate  ones.  See  Chapter  5  for  discussion  of  the 
2002  small  business  percentages. 
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understate  the  burden.^®  Thus  in  computing  one  worker  is  added  for  each  small  employer  number  of  employees  (see  Table  6-16  below 

the  number  of  workers  in  these  industries,  firm  and  each  nonemployer  firm  to  the  total  for  these  results). 


Table  6-14— Employees  in  Industries  Providing  Settlement  Services 


Industry 

Total  employees 
in  employer  firms 

Emprfoyees  in 
small  employer 
firms 

1 - 

Percent 
employed  by 
small  firms 

Direct  Title  Insurance  Carriers . 

75,702 

7,144 

9.4 

Title  Abstract  and  Settlement  Offices . 

79,819 

47,913 

60.0 

Offices  of  Lawyers  . 

1,122,723 

657,749 

58.6 

Other  Activities  Related  to  Real  Estate  (Escrow)  . 

67,274 

40,074 

59.6 

Offices  of  Real  Estate  Appraisers  . 

45,021 

37,300 

82.8 

Surveying  &  Mapping  Services  . 

61,623 

53,610 

.  87.0 

Extermination  &  Pest  Control  Services  . 

95,437 

55,565 

58.2 

Credit  Bureaus . . . 

25,555 

5,135 

20.1 

1,573,154 

904,490 

57.5 

Source;  Census  Bureau  (note;  non-employer  firms  not  included). 


Table  6-15  provides  information  on  the 
volume  of  settlements  for  various  industries 
that  participate  in  the  settlement  process  and 
the  number  and  percent  handled  by  small 
firms  within  each  industry.^®  Note  that  while 
the  distribution  among  Direct  Title  Insurance 
Carriers,  Title  Abstract  and  Settlement 
Offices,  Offices  of  Lawyers,  Lawyers  and 


Escrow,  Offices  of  Real  Estate  Appraisers, 
and  Credit  Bureaus  is  based  on  all 
settlements,  the  numbers  and  percentages  for 
the  other  industries  (Surveying  &  Mapping 
Services  and  Extermination  &  Pest  Control 
Services)  represent  the  proportion  of  ^ 
settlements  in  which  they  are  involved.®” 

The  allocation  is  based  upon  estimated  dollar 


revenues  from  settlements  for  these 
industries.®^  Totals  are  estimated  based  on 
the  number  of  mortgage  originations, 
12,500,000  that  would  occur  in  a  “normal” 
year  of  mortgage  originations  (i.e.,  not  in  a 
year  with  a  refinancing  boom). 


Table  6-15— Volume  of  Settlement  Service  Activity 


Industry 

All  settlements 

Percent  of 
settlements 

i _ 

Settlements  by 
small  firms 

Percent  indus¬ 
try  settlements 
by  small  firms 

Direct  Title  Insurance  Carriers . 

5,375,000 

'  258,000 

4.80 

Title  Abstract  and  Settlement  Offices . 

4,749,953 

2,365,476 

49.80 

Lawyers  and  Escrow  .: . 

2,375,048 

2,137,543 

90.00 

Total  Settlements . 

12,500,000 

IHIIIIIIHQJ 

4,761,019 

38.09 

Offices  of  Real  Estate  Appraisers  . 

12,500,000 

100.00 

10,387,500 

83.10 

Surveying  &  Mapping  Services  . 

3,600,000 

28.80 

2,926,800 

81.30 

Extermination  &  Pest  Control  Senrices  . 

5,500,000 

44.00 

2,964,500 

53.90 

Credit  Bureaus . 

12,500,000 

100.00 

1,312,500 

10.50 

A  larger  volume  of  mortgage  activity  can  also 
be  examined,  for  example,  to  reflect  a 


♦*For  example,  if  worker  training  were  required 
by  the  rule,  and  burden  estimates  were  based  on 
Census  Bureau  employee  statistics,  the  compliance 
burden  for  nonemployer  firms  would  be  estimated 
at  zero,  while  clearly  at  least  one  “worker,”  the 
owner,  would  require  the  training. 

♦®The  small  business  percentages  in  Table  6-12 
are  the  shares  of  revenue  accounted  for  by  small 
business,  as  reported  and  explained  in  Chapter  5 — 
in  other  words,  the  small  business  share  of  revenues 
is  being  used  here  ris  a  proxy  for  the  small  business 
share  of  settlements  (or  mortgage  loans).  There  are 
two  other  points  that  should  be  made  about  these 
data.  (1)  Figures  for  Offices  of  Lawyers  and  Other 
Activities  Related  to  Real  Estate  (Escrow)  are 
combined  into  the  new  “Lawyers  and  Escrow" 
category.  This  is  because  there  is  insufficient 
information  to  allocate  volumes  of  settlements 
between  these  two  industries  (see  Section  1V.B.5  of 
Chapter  5  for  further  explanation).  As  explained  in 
Chapter  5,  the  small  business  revenue  share  for  the 
combined  “Lawyers  and  Escrow”  category  is  raised 
to  90%  (versus  47.8%  for  all  lawyers  and  86.9%  for 
escrow  firms  based  on  2002  Census  Bureau  revenue 
data)  under  the  assumption  that  lawyer  and  escrow 
firms  engaged  in  real  estate  activity  are  likely  to  be 


the  smaller  firms  operating  in  these  industries.  Note 
that  in  Table  6-13  below,  the  90%  figure  is  also 
used  for  the  share  of  employees  in  small  firms  in 
this  combined  industry.  (2)  As  explained  in  Section 
rV.B.4  of  Chapter  5,  there  are  probably  no  small 
businesses  in  the  Direct  Title  Insurance  Carriers 
(DTIC)  industry,  which  includes  the  large  title 
insurance  firms.  The  4.8%  figure  in  Table  6-12  (as 
well  as  the  9.4%  figure  in  Table  6-10)  is  reported 
to  remain  consistent  with  the  Bureau  of  Census 
data — including  it  or  excluding  it  does  not  affect  the 
results  in  any  significant  way. 

See  Step  (9)  in  VII.E.l  of  Chapter  3  for  the 
calculation  of  the  proportion  of  settlements  for 
Surveying  &  Mapping  Services  and  Extermination 
&  Pest  Control  Services.  Because  of  their  relatively 
small  shares  of  the  overall  mortgage  business, 
different  shares  for  these  industries  would  not 
materially  affect  the  overall  small  business  shares 
of  revenue.  While  it  is  recognized  that  the  other 
indu.stries  may  not  be  involved  in  every  mortgage 
origination  and  settlement  transactions  (e.g.,  an 
appraisal  may  not  be  required  for  some  mortgage 
originations),  they  are  certainly  involved  in  most 
such  transactions  and,  therefore,  it  is  assumed  here 
that  they  are  involved  in  all  transactions. 


As  explained  in  Chapter  5,  there  is  also  some 
uncertainty  about  the  distribution  of  mortgage- 
related  business  and  revenues  among  the  various 
title-related  industries.  Table  6-12  assumes  the 
following  distribution;  Direct  Title  Insurance 
Carriers  (43.0%),  Title  Abstract  and  Settlement 
Offices  (38.0%),  and  Lawyer  and  Escrow  (19.0%). 
Section  rV.B.5  of  Chapter  5  considers  other 
distributions  and  suggests  the  following  ranges  for 
the  specific  industry  shares:  Direct  Title  Insurance 
Carriers  (35%-50%),  Title  Abstract  and  Settlement 
Offices  (29%-43%),  and  Lawyer  and  Escrow  (17%- 
29%).  Given  limited  available  information,  it  is 
difficult  to  determine  a  precise  estimate,  which  is 
why  Chapter  5  includes  several  sensitivity  analyses. 
But  obviously,  reducing  the  relative  weight  of  the 
DTIC  or  increasing  the  relative  weight  of  the 
lawyer-escrow  industry  would  increase  the  small 
business  share  of  settlements.  Readers  are  referred 
to  Section  IV  of  Chapter  5  for  a  more  complete 
analysis  of  the  relative  importance  of  each  title- 
related  industry,  particularly  as  it  affects  the  overall 
small  business  percentage  for  title-  and  settlement- 
related  work. 
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“refinance  environment”. In  this  case,  the 
volume  of  settlement  activity  would  be 
distributed  as  follows:  6,665,000  for  Direct 
Title  Insurance  Carriers,  5,889,941  for  Title 
Abstract  and  Settlement  Offices,  2,945,059 
for  Lawyers  and  Escrow,  4,464,000  for 
Surveying  &  Mapping  Services,  6,820,000  for 
Extermination  &  Pest  Control  Services,  and 
15,500,000  for  both  Offices  of  Real  Estate 
Appraisers  and  Credit  Bureaus. 

The  employee  figures  reported  in  Table  6— 
14  misstate  the  number  of  workers  actually 
participating  in  residential  real  estate 
settlements.  This  section  offers  some 
estimates  of  that  figure,  although  it  is 
recognized  that  they  are  subject  to  some 
‘uncertainty  given  the  limited  information 
that  is  available.  Table  6-16  provides  one 
estimate  of  the  total  number  of  workers  and 
the  number  and  percent  of  workers  in  small 
firms  engaged  in  performing  settlements  by 
industry.  For  Title  Ab.stract  and  Settlement 
Offices  and  the  combined  Lawyers  and 
Escrow  industry,  it  is  based  on  the  volumes 
of  settlement  activity  depicted  in  Table  6-15 
and  the  productivity  level  of  Title  Abstract 


and  Settlement  Offices  (i.e.,  settlements  per 
worker). 

The  figure  for  total  workers  in  Title 
Abstract  and  Settlement  Offices  is  the  sum  of: 
All  employees  (79,819),  small  firms  (7,889), 
and  nonemployer  firms  (6,203),  or  93,911. 
(Small  firms  and  nonemployer  firms  are 
added  to  count  the  owners  of  those  firms  as 
production  workers  as  discussed  in  the 
description  of  Table  6—14  above).  The 
corresponding  figure  for  workers  in  small 
firms  is  the  sum  of:  employees  of  small  firms 
(47,913),  small  firms  (7,889),  and 
nonemployer  firms  (6,203),  or  62,005  workers 
(representing  66%  of  all  workers  in  Title 
Abstract  and  Settlement  Offices).  These 
figures  are  reported  in  Table  6-16  below.  In 
this  industry,  there  are  50.6  settlements  per 
worker  (obtained  by  dividing  the  4,749,953 
settlements  from  Table  6—15  by  the  93,911 
workers). 

In  the  combined  Lawyers  and  Escrow 
industry  group,  worker  productivity  is 
assumed  to  be  half  of  that  in  Title  Abstract 
and  Settlement  Offices  on  the  grounds  that 
these  workers  may  not  do  settlements  full 
time  and  because  of  the  general  lack  of 


information  on  the  degree  of  settlement 
activity  in  these  broadly  defined  industries. 
Thus,  the  number  of  workers  in  this  category 
(93,914)  is  computed  by  dividing  the  number 
of  settlements  handled  by  the  industry  from 
Table  6-15  divided  by  one-half  the 
settlements  per  worker  in  the  Title  Abstract 
and  Settlement  Offices  industry. 

For  Direct  Title  Insurance  Carriers,  many 
workers  are  not  engaged  in  actual 
settlements,  but  rather  in  the  title  insurance 
function  itself.  Direct  Title  Insurance  Carriers 
provide  title  insurance  through  agents  as  well 
as  both  direct  sales  of  title  insurance  and 
associated  settlement  services  to  consumers 
through  branch  offices.  They  also,  of  course, 
perform  the  title  insurance  function  itself. 
HUD  examined  the  annual  reports  of  the 
large  direct  title  insurance  carrier  companies 
to  attempt  to  estimate  the  proportion  of 
employees  of  these  companies  engaged  in 
providing  settlement  services.  It  is  estimated 
that  approximately  70  percent  of  workers  in 
this  industry,  or  54,391  workers*  are  engaged 
in  providing  settlement  services.  (See  Table 


6-16.)  55 

Table  6-16 — Workers  Engaged  Performing  Settlements 


Industry 

Total  workers 

Workers  in 
small  firms 

Percent  of 
workers  in 
small  firms 

Direct  Title  Insurance  Carriers . 

54,391 

6,401 

11.77 

Title  Abstract  and  Settlement  Offices . . 

93,911 

62,005 

66.03 

Lawyers  and  Escrow  . . . 

93,914 

84,523 

90.00 

Total  . 

242,217 

152,929 

63.14 

The  estimated  numbers  of  title  and 
settlement  workers  would  be  larger  under 
market  conditions  producing  a  larger  volume 
of  mortgage  activity.  The  estimated 
distribution  of  settlements  when  overall 
mortgage  volume  is  115,500,000  was  given 
earlier.  To  adjust  the  worker  estimates  in 
Table  6-16  to  reflect  the  higher  mortgage 
volume  requires  information  about  the 
increase  in  productivity  (i.e.,  loans  per 


52  In  the  projection  given  in  the  text,  home 
purchase  loans  were  assumed  to  .stay  the  same  (7.5 
million,  or  60%  of  the  12.5  million  in  mortgages), 
vvhile  refinances  increased  from  5  million  (or  40% 
of  the  12.5  million  mortgages)  to  8  million  of  the 
15.5  million  total  (home  purchases  remain  at  7.5 
million). 

55  The  settlement  volume  tor  small  businesses 
during  a  high  volume  year  can  be  obtained  using 
the  small  business  percentages  from  Table  6-12, 
giving:  319,920  for  Direct  Title  Insurance  Carriers, 
2,933,191  for  Title  Abstract  and  Settlement  Offices, 
2,650,553  for  Lawyers  and  Escrow,  3,629,232  for 
Surveying  &  Mapping  Services,  3,675,980  for 
Extermination  &  Pest  Control  Services.  12.880,500 
for  Offices  of  Real  Estate  Appraisers,  and  1,627,500 
for  Credit  Bureaus. 

5'*  There  are  two  caveats  with  this  estimate.  First, 
the  estimate  depends  on  the  number  of  settlements 
in  the  Title  Abstract  and  Settlement  industry, 
wliich,  as  discussed  in  an  earlier  footnote,  could 
differ  from  the  number  reported  in  Table  6-12  (see 
Section  IV. B. 5  of  Chapter  5  as  well  as  the  earlier 
footnote  for  possible  ranges  of  estimates).  Second, 
not  all  workers  in  the  Title  Abstract  and  Settlement 
industry  are  engaged  in  single-family  real  estate 
transactions,  which  means  that  the  number  of 


worker)  during  the  higher  volume  (or  heavy 
refinance)  environment.  It  is  not  correct  to 
simply  adjust  the  number  of  workers  up  by 
the  percentage  increase  in  mortgage  loans 
because  the  number  of  loans  per  worker 
increases  during  refinance  booms.  The  earlier 
analysis  of  brokers  and  lenders  provided 
estimates  of  additional  workers  in  a  higher 
volume  market.  That  analysis  was  based 
heavily  on  trend  data  through  2002  for  the 


workers  is  overstated  and  therefore  the  number  of 
settlements  per  worker  is  understated. 
(Unfortunately,  there  is  no  information  on  the 
proportion  of  Title  and  Abstract  workers  engaged  in 
single-family  mortgage  activity,  although  it  is  likely 
that  most  are.)  If  the  number  of  settlements  per 
worker  is  too  low,  the  projection  will  overstate  the 
number  of  workers  needed. 

55  In  2004.  the  DTIC  industry  employed  77,702 
workers  (based  on  the  definition  of  worker  used  in 
the  text).  HUD  estimates  that  approximately  70 
percent,  or  54,391,  are  engaged  in  providing 
settlement  services.  HUD  computed'an  estimate  of 
the  proportion  of  salaries  that  large  title  insurance 
companies  paid  to  workers  engaged  in  settlement 
services  as  follows:  (1)  The  amount  of  revenue 
required  to  cany  out  the  insurance  function  for 
policies  written  by  agents  was  computed  as  the 
difference  between  agent-generated  revenue  and 
agent  commissions  (or  agent  retention  expenses):  (2) 
two  percentages  were  then  calculated,  (a)  the 
percentage  of  agent-generated  revenue  required  for 
the  insurance  function  in  agent-written  policies  as 
(1)  divided  by  total  agent-generated  revenue,  (b)  the 
percent  of  all  insurance  revenue  required  for  the 
insurance  function  for  agent-written  policies  as  (1) 
divided  by  total  insurance  revenue:  (3)  the  salaries 


number  of  workers  in  the  broker  industry,  as 
reported  by  David  Olson  and  his  firm. 
Wholesale  Access.  The  number  of  loans  per 
broker  increased  between  low'  and  high 
volume  years.  Similar  trend  data  do  not  exist 
showing  the  number  of  title  and  settlement 
workers  during  recent  refinance  booms. 
Thus,  any  adjustment  would  be  somewhat 
speculative.  But  it  is  also  important  to 
emphasize  that  w'orkers  hired  during  high- 


for  employees  providing  the  insurance  function  for 
agent-written  policies  was  computed  by 
multiplying  (2)(b)  by  total  salary  expen.ses:  (4)  the 
total  salaries  for  employees  engaged  in  direct  sales 
of  insurance  (including  other  settlement  services) 
and  providing  the  insurance  function  for  direct- 
sales  policies  was  computed  by  subtracting  (3)  from 
total  salary  expenses;  (5)  the  salaries  of  employees 
providing  the  insurance  function  for  direct-sales 
policies  was  computed  by  multiplying  (2)(al  by  (4): 
(6)  the  salaries  of  employees  selling  title  insurance 
directly  (and  providing  other  settlement  services) 
was  computed  by  subtracting  (5)  from  (4):  finally  (7) 
the  percent  of  salaries  paid  to  employees  selling 
title  insurance  directly  (and  providing  other 
settlement  services)  was  computed  by  dividing  (6) 
by  total  salary  expenses.  This  analysis  w’as  carried 
out  using  2005  data  from  the  annual  reports  of  four 
title  insurance  companies  (First  America.  Land 
America,  Fidelity  National,  and  Stewart).  The 
percentage  computed  in  (7)  ranged  ft'om  67.7 
percent  to  72.8  percent.  Based  on  these  results, 

HUD  assumes  that  70  percent  of  DTIC  workers  are 
engaged  in  providing  direct  title  insurance  sales 
and  other  settlement  services. 
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volume  years,  for  example,  are  more  likely  to 
be  temporary  or  part-time  workers. 

Temporary  workers  will  likely  rely  on 
permanent  workers  for  training  or 
information  about  new  rules  and  regulations. 
Thus,  the  numbers  in  Table  6-16  providing 
estimates  of  workers  in  the  title  and 
settlement  industry'  serve  as  a  reasonable 
basis  for  analyzing  the  effects  of  the  new 
regulation  among  the  various  settlement  and 
title  industries,  recognizing  that  the  numbers 
could  vary  somewhat  depending  on  the 
volume  of  mortgages  considered  in  the 
analysis. 

Estimates  of  the  number  of  single-family- 
mortgage-related  workers  in  Surveying  & 
Mapping  Services,  Extermination  &  Pest 
Control  Services,  and  Credit  Bureaus  are  not 
included  because  there  are  insufficient  data 
upon  which  to  base  an  estimate.  Mortgage- 
related  work  accounts  for  a  relatively  small 
portion  of  the  overall  activity  of  these 
industries,  and  information  is  not  available  to 
separate  single-family-mortgage-related 
business  from  other  activity.  In  addition,  data 
on  workers  for  these  industries  are  not 
needed  for  the  analysis  of  cost  savings  below. 
While  this  information  is  also  not  needed 
below  for  the  appraisal  industry,  it  is 
possible  to  produce  reasonable  estimates  of 
workers  for  this  industry  because  single- 
family-mortgage-related  work  likely  accounts 
for  most  of  the  activity  in  this  industry.  Using 
the  methodology  described  above  (adding 
employees  of  employer  firms,  non-employer 
firms,  and  owners  of  small  firms  to  arrive  at 
the  number  of  workers),  the  appraisal 
industry'  in  the  projection  year  would  include 
110,479  workers,  and  102,758  of  these  work 
in  small  firms.®®  While  some  of  these 
appraisers  focus  on  multifamily  and 
commercial  properties  and/or  conduct 
appraisals  for  local  governments  (e.g., 
estimating  the  value  of  properties  for  tax 
purposes),  most  are  likely  involved  in  single¬ 
family  moftgage-related  activities.®^ 

One-Time  Costs  of  the  New  HUD-1 
Introduction 

The  new  HUD-1  is  simpler  than  the 
existing  HUD-1.  Nevertheless,  there  will  be 
change  in  the  form,  including  the 
introduction  of  the  comparison  page,  and  the 
settlement  industry  will  need  to  learn  how 
the  new  form  works.  The  primary  focus  will 

The  total  number  of  workers  is  derived  as 
follows;  45,021  employees  in  employer  firms  (from 
Table  6-14)  plus  49,802  non-employer  firms  (from 
Table  6-13)  plus  15,656  owners  of  small  firms  (from 
Table  6-13),  which  yields  110,479  workers.  The 
number  of  workers  in  small  businesses  is  derived 
as  follows:  37,300  employees  in  small  employer 
firms  (from  Table  6-14)  plus  49,802  non-employer 
firms  (from  Table  6-13)  plus  15,656  owners  of  small 
firms  (from  Table  6-13),  which  yields  102,758 
workers  in  small  businesses. 

One  would  think  that  practically  all  of  the 
owners  of  the  49,802  non-employed  firms  appraised 
single-family  properties,  as  well  as  most  of  the 
37,300  employees  in  small  employer  firms.  One 
could  argue  that  the  number  of  workers  for  the 
entire  industry  in  2004  is  an  upper  bound  since 
mortgage  activity  in  that  year  was  higher  than  in  the 
projection  year.  Additionally,  automated  valuation 
models  (AVMs)  may  have  reduced  the  demand  for 
appraisers;  particularly  on  refinance  loans  (see 
Section  V.A  of  Chapter  5  for  a  discussion  of  AVMs). 


be  on  how  to  put  the  numbers  in  the  right 
place.  The  major  changes  in  the  HUD-1  itself 
are  to  make  it  more  comparable  to  the  GFE. 
Accordingly,  to  facilitate  comparison 
between  the  HUD— 1  and  the  GFE,  each 
designated  line  in  Section  L  on  the  final 
HUD-1  includes  a  reference  to  the  relevant 
line  from  the  GFE.  Borrowers  will  be  able  to 
easily  compare  the  designated  line  on  the 
HUD-1  with  the  appropriate  category  on  the 
GFE.  Terminology  on  the  HUD-1  has  been 
modified  as  necessary  to  conform  to  the 
terminology  of  the  GFE.  For  example,  since 
Block  2  on  the  GFE  is  designated  as  “your 
credit  or  charge  for  the  specific  interest  rate 
chosen”.  Line  802  on  the  HUD-1  is  also 
designated  “your  credit  or  charge  for  the 
specific  interest  rate  chosen.” 

The  comparison  page  of  the  HUD-1,  which 
is  an  additional  page,  will  represent  a  more 
significant  change  for  the  industry  than  the 
slight  revisions  of  the  current  pages. 

Although  some  training  may  be  required,  it 
is  not  likely  to  be  substantial  since  settlement 
agents  are  already  very  familiar  with  what 
information  to  provide  at  a  closing.  The 
comparison  page  displays  any  differences 
between  the  settlement  charges  on  the  GFE 
and  the  HUD-1  on  the  top  half.  On  the 
bottom  half  of  the  comparison  page,  there  is 
a  summary  of  loan,  in  a  manner  similar  to  the 
GFE.  The  burden  of  the  comparison  page  of 
the  HUD-1  is  most  likely  to  be  felt  as  a  one¬ 
time  adjustment  cost  imposed  on  software 
developers.  In  response  to  the  March  2008 
proposed  rule,  many  lenders  expressed  the 
concern  that  the  way  the  new  HUD-1  forms 
are  to  be  completed  would  require  numerous 
changes  with  significant  operational  and 
technology  impacts.  These  costs  can  be 
categorized  similarly  as  for  the  new  GFE: 
software  costs  (including  training),  legal 
consultation  costs,  and  training  costs.  The 
total  one-time  compliance  cost  to  the 
industry  is  $188  million,  of  which  $139 
million  is  borne  by  small  business. 

Settlement  Software  Costs 

Developers  of  settlement  software  and 
settlement  agents  will  be  subject  to  software 
costs.  They  will  face  the  following  two 
changes:  A  reorganization  of  the  HUD-1  form 
and  the  requirement  of  the  HUD-1 
comparison  page  explaining  the  crosswalk 
between  the  GFE  and  the  final  HUD-1.  The 
changes  to  the  HUD-1  form  would  not 
require  much  work  from  programmers.  The 
only  programming  to  be  done  is  changing  the 
manner  in  which  information  is  displayed  on 
the  HUD-1  form.  First,  there  will  be  fewer 
fees.  Second,  references  to  the  corresponding 
figures  in  the  GFE  would  need  to  be  inserted 
by  the  software  developers. 

Including  the  comparison  page  would 
require  more  effort  because  it  is  completely 
new.  The  programming  itself  would  not  be 
challenging  since  the  new  page  only 
contrasts  data  from  the  HUD-1  and  the  GFE, 
shows  whether  the  tolerances  are  met,  and 
displays  data  concerning  loan  terms.  The 
more  complex  calculations  concerning  the 
loan  terms  are  not  required  to  be  done  by  the 
settlement  agent  but  by  the  lender.  Loan 
originators  must  transmit  settlement  cost  and 
loan  term  data  to  the  settlement  agents  for 
page  3  (the  comparison  page)  of  the  HUD-1 
form.  As  discussed  previously,  lenders  will 


provide  most,  if  not  all,  of  the  data  for  the 
comparison  page  of  the  HUD— 1.  Settlement 
agents  will  need  new  software  for  the  simple 
reason  that  the  form  will  change.  There  will 
also  be  a  strong  demand  by  settlement  agents 
for  new  software  that  checks  the  tolerance 
calculations  given  the  importance  of  the 
comparison  page  as  a  means  to  double  check 
the  final  figures. 

We  will  assume  that'the  costs  of  software 
updates  and  software  training  to  the 
settlement  industry  are  the  same  as  for  the 
new  GFE.  Given  the  number  of  workers  and 
the  distribution  by  firm  size,  the  total  cost  of 
new  software  and  training  is  $62  million,  of 
which  $46  million  is  borne  by  small 
business.  The  cost  of  the  changes  to  software  » 
is  $14  million  (of  which  $11  million  is  borne 
by  small  business)  and  the  opportunity  cost 
of  the  time  spent  learning  the  new  software 
is  $48  million  (of  which  $34  million  is  borne 
by  small  business). 

To  arrive  at  a  total  one-time  cost  for  the 
HUD-1,  we  add  the  additional  cost  of  $18 
million  of  new  loan  origination  software  as 
a  result  of  the  HUD-1  to  the  $62  million  for 
the  settlement  industry’s  new  software, 
which  yields  a  total  one-time  software  cost  of 
$80  million  to  the  entire  industry.  Adding 
the  $13  million  of  HUI>-1  related  software 
costs  from  small  loan  originators  to  the  $46 
million  imposed  on  small  settlement  firms 
yields  a  total  of  small  business  one-time 
compliance  costs  of  $59  million. 

Legal  Consultation  Costs 

Legal  consultation  will  be  less  involved  for 
the  HUD-1  form  than  for  the  new  GFE. 
However,  settlement  firms  may  require 
additional  legal  consultation  to  inform  on  a 
diverse  set  of  issues,  such  as  average  cost¬ 
pricing,  to  be  on  the  safe  side.  We  make  the 
same  assumptions  as  for  the  GFE:  All  firms 
purchase  a  minimum  of  two  hours  of  legal 
consultation  at  a  cost  of  $200  an  hour  and 
that  additional  legal  services  are  demanded 
on  the  basis  of  the  volume  of  business.  We 
estimate  that  the  total  legal  costs  to  the 
settlement  industry  will  be  $37  million  of 
which  $18  million  is  borne  by  small 
business.  The  cost  of  legal  fees  is  lower  for 
the  HUD-1  form  than  for  the  GFE  because 
there  are  fewer  firms  involved  in  settlement 
than  in  mortgage  origination. 

Training  Costs 

Workers  who  perform  settlements  will 
need  to  learn  how  to  fill  out  the  new  HLID- 
1  form  and  in  some  cases,  calculate  whether 
the  change  in  settlement  fees  is  within  the 
tolerance.  The  quantities  are  provided  to 
settlement  agents  by  the  GFE,  so  training  will 
be  much  less  involved.  Assuming  four  hours 
of  training  at  an  opportunity  cost  of  $72.12 
per  hour  (based  on  a  $150,000  fully-loaded 
annual  salary);  tuition  of  $250  per  worker  for 
small  firms  and  a  discounted  tuition  of  $125 
per  worker  for  large  firms;  and  that  half  of 
the  workers  in  small  firms  and  one  quarter 
of  the  workers  in  large  firms  require  training; 
then  the  total  cost  of  training  is  $71  million, 
of  which  $62  million  is  borne  by  small 
business. 

Recurring  Costs  of  the  New  HUD-1 

There  are  few  recurring  costs  associated 
with  the  revised  HUD— 1.  The  revised  HUD- 
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1  will  very  likely  have  fewer  entries ihan  the 
existing  HUD-1  which  will  require  fewer 
explanations  of  figures  than  is  true  with  the 
existing  forms.  This  is  because  of  the 
combined  subtotals  presented  in  many 
sections  in  the  new  GFE  in  lieu  of  the 
frequently  numerous  broken  out  individual 
fees  that  we  see  on  the  GFE.  The  same  is  true 
when  comparing  the  revised  HUD-1  to  the 
existing  HlJD-1.  Comparing  the  new  GFE  to 
the  revised  HUD-1  should  be  simpler  than  in 
the  past  because  it  will  be  much  easier  to 
find  entries  on  the  new  HUD-1  that 
correspond  to  the  new  GFE  because  they 
have  the  exact  same  description.  And,  of 
course,  there  are  fewer  entries  to  deal  with. 

It  is  hard  to  imagine  how  simpler  forms 
could  be  more  costly  to  explain  to  borrowers. 

There  may  be  recurring  costs  from  the 
addition  of  the  comparison  page  (page  3)  of 
the  HUD-1.  This  new  page  will  serve  two 
purposes:  (1)  as  a  crosswalk  between  the 
HUD-1  form  and  page  2  of  the  GF’E  and  (2) 
presenting  a  summary  of  the  loan  terms 
similar  to  page  1  of  the  GFE.  The  costs  of 
completing  this  page  are  minor.  For 
originators  it  could  be  close  to  zero.  Although 
the  lender  has  to  provide  the  settlement  agent 
with  information  on  the  loan  terms  and  some 
of  the. loan  settlement  charges,  it  should  not 
constitute  an  additional  burden.  First,  if  the 
loan  originator  used  a  software  program  to 
generate  the  GFE,  he  or  she  would  already 
have  entered  those  data.  A  typical  software 
program  would  print  a  HUD-1  for  an 
originator  that  would  contain  all  of  the 
required  data  concerning  loan  terms  and 
settlement  costs.  The  only  information  that  is 
not  already  there  is  information  concerning 
the  escrow  account.  Second,  transmitting  the 
information  on  page  3  to  the  settlement  agent 
will  not  constitute  an  additional  burden 
either:  lenders  and  brokers  already  send 
documents  to  settlement  agents,  the  cost  of 
an  additional  page  will  not  be  noticeable. 
However,  there  may  be  a  small  burden  in 
certain  cases,  and  so  we  assume  that  the 
average  burden  is  ten  minutes  per  loan. 

Settlement  agents  may  also  face  an 
additional  burden,  although  this  is  not  likely 
either  since  the  lenders  are  responsible  for 
providing  the  data.  The  settlement  agent  may 
have  to  fill  out  the  form  if  the  lender  does 
not  transmit  it  on  a  completed  HUD-1  page 
3.  The  settlement  agent  may  also  want  to 
check  the  information  concerning  settlement 
costs,  tolerances,  and  loan  terms  to  make  sure 
they  agree  with  the  GFE.  In  some  cases,  the 
settlement  agent  will  have  to  calculate  the 
tolerances.  Preparing  page  3  of  the  HUD-1 
may  also  alert  the  settlement  agent  to 
inconsistencies  that  would  not  have  to  be 
resolved  before  closing.  Thus,  although  the 
addition  of  this  page  may  have  a  very  small 
impact,  we  assume  that  it  will  add  five 
minutes  on  average  to  the  time  it  takes  to 
prepare  a  settlement.  Taking  loan  originators 
into  account,  the  total  time  burden  is  fifteen 
minutes  per  loan.  The  compliance  cost  of  the 
change  to  the  HUD-1  for  the  industry  as  a 
whole  is  thus  S18  per  loan  (fifteen  minutes 
at  $72  per  hour).'*"  The  recurring  compliance 


As  for  the  GFE,  an  alternative  method  could  be 
used  to  generate  an  estimate  of  the  opportunity  cost 
of  time  spent  on  a  script.  Instead  of  assuming  a 


cost  to  the  industry  would  be  $225  million 
annually  ($18  per  loan  x  12.5  million  loans 
annually),  of  which  small  business  would 
bear  $107  million  annually.  During  a  high- 
volume  year  (15.5  million  loans  annually), 
the  annual  recurring  compliance  cost  of  the 
HUD-1  would  be  $279  million  annually. 

The  benefits  of  the  comparison  page  of  the 
HUD— 1  are  not  estimated  separately  from  the 
benefits  of  the  new  GFE  ($6.48-$8.38  billion, 
see  Section  l.B  of  Chapter  3).  It  is  assumed 
that  page  3,  which  displays  tolerances  and 
loan  terms,  reinforces  the  consumer  savings 
of  the  new  GFE  by  compelling  settlement 
agents  and  borrower  to  check  the  compliance 
with  the  tolerances.  The  comparison  page  is 
a  vital  part  of  the  reform.  Requiring  it  is 
expected  to  increase  the  number  of 
consumers  who  realize  the  full  benefits  of  the 
final  rule.  The  benefit  of  the  comparison  page 
is  to  double-check  the  final  figures. 

Changes  in  the  Final  Rule  to  Reduce  the 
Regulatory  Barrier  of  the  HUD-1 
Recurring  Costs  of  the  HUD-1  Addendum 

Comment.  Many  comments  were  opposed 
to  the  proposed  HUD-1  Addendum  or 
“script”  of  the  2008  proposed  rule.  The 
purpose  of  requiring  settlement  agents  to 
complete  and  read  this  form  document  was 
to  have  them  describe,  at  settlement,  the 
terms  of  the  loan  and  to  compare  the 
settlement  charges  on  the  GFE  to  those  on  the 
HUD-1.  The  primary  objection  to  the  script 
was  the  time  costs.  HUD  estimated  the  worst 
case  scenario  of  the  added  time  required  of 
a  non-conscientious  agent  dealing  with  a 
very  complicated  loan  product  to  be  an 
additional  forty-five  minutes.  We  assumed 
that  the  script  would  lead  to  an  additional 
thirty  minutes  preparing  the  script,  and  an 
additional  fifteen  minutes  to  the  actual 
closing  procedure  consisting  of  five  minutes 
reading  the  script,  and  ten  minutes 
answering  questions.  To  be  cautious,  we 
applied  this  estimate  to  establish  the  outer 
bound  of  the  opportunity  cost  of  the  closing 
script  to  the  settlement  firm  at  $54  per 
settlement.  The  total  cost  of  the  script  in  a 
normal  year  (12.5  million  originations)  could 
be  $676  million.  Settlement  industry  groups 
were  concerned  about  the  potential 
additional  costs  of  preparing  and  reading  the 
script. 

A  second  objection  is  that  the  script  could 
place  a  settlement  agent  in  the  position  of 
committing  the  unauthorized  practice  of  law. 
This  would  occur  if  they  were  required  to 
answer  questions  concerning  issues  such  as 
the  loan  terms  for  which  they  had  no 
responsibility. 

Response.  At  recent  roundtables, 
representatives  of  the  settlement  industry 
have  a.ssured  HUD  that  their  primary  goal  is 
transparency  and  customer  service.  HUD 
assumed  that  without  the  script  settlement 
agents  would  neither  take  any  time  to  explain 
the  HUD-1  to  borrowers  nor  take  any  time  to 
answer  questions.  Thus,  HUD’s  cost  estimate 


$72.12  opportunity  cost  (from  a  $150,000  fully- 
loaded  salary),  one  could  construct  a  cost  estimate 
from  industry-specific  data.  For  example  in  Tucson. 
Arizona,  the  cost  of  labor  (compensation  and 
benefits)  of  a  Real  Estate  Clerk  is  $16.66  per  hour 
and  $74.61  per  hour  for  a  Real  Estate  Attorney. 


of  the  script  may  be  exaggerated.  In  the  world 
of  the  conscientious  settlement  agent,  the 
additional  burden  of  the  script  at  closing 
would  be  closer  to  zero.  However,  because  of 
the  concern  expressed  concerning  the 
implications  of  the  potential  cost  and  legal 
implications  of  the  script,  HUD  will  not 
require  a  script  in  its  final  rule. 

To  replace  the  script,  HUD  has  added  a 
page  to  the  HUD-1  form.  This  will  contain 
much  of  the  same  information  but  will  be 
much  easier  to  fill  out  and  will  not  have  to 
be  read  by  the  settlement  agent.  The  top  half 
will  contain  a  table  that  compares  settlement 
charges  with  those  on  the  Gra  and  shows  the 
amount  and  percentage  by  which  the  charges 
have  changed  (in  order  to  check  whether  the 
change  is  within  the  tolerance).  The  bottom 
half  of  the  page  consists  of  a  summary  of  the 
loan  terms,  very  similar  to  the  first  page  of 
the  GFE. 

The  impact  of  this  change  is  to  reduce  the 
maximum  additional  time  imposed,  which  is 
expected  to  be  imposed  by  the  rule,  from  45 
minutes  to  15  minutes  per  loan.  At  an 
opportunity  cost  of  time  of  $72  an  hour  for 
industry’,  this  translates  to  a  decrease  in  the 
regulatory  burden  of  $36  per  loan,  or  $450 
million  over  an  expected  12.5  million  loans. 
Difficulty  Comparing  the  New  GFE  and 
HUD-1  ' 

Under  the  March  2008  proposed  rule,  the 
current  HUD-1/1  A  Settlement  Statements 
would  have  been  modified  to  allow  the 
borrower  to  easily  compare  specific  charges 
at  closing  with  the  estimated  charges  listed 
on  the  GFE.  The  proposed  changes  would 
have  facilitated  compari.son  of  the  two 
documents  by  inserting,  on  the  relevant  lines 
of  the  HUD-1 /I  A,  a  reference  to  the 
corresponding  block  on  the  GFE.  thereby 
replacing  the  existing  line  descriptions  on 
the  current  HUD-1 /I A.  The  proposed 
instructions  for  completing  the  HUD-1 /I  A 
would  have  clarified  the  extent  to  which 
charges  for  individual  services  must  be 
itemized.  The  script  was  proposed  to 
facilitate  the  comparison. 

Many  commented  that  borrowers  would 
require  more  help  in  comparing  the  new  GFE 
to  their  HUD-1.  Lenders,  mortgage  brokers 
and  title  and  closing  industry  representatives 
generally  stated  that  the  HUD-1  should  be  in 
the  same  format  as  the  GFE  to  enable 
comparisons  of  estimated  and  actual  charged. 
A  lender  association  stated  that  the  proposed 
changes  to  the  HUD-1  fall  short  of  making 
the  GFE  and  HUD-1  correspond.  Lenders 
also  stated  that  the  proposed  HUD-1  is  not 
consistent  with  the  disclosures  mandated  by 
TILA. 

A  consumer  group  stated  that  while 
referencing  the  GFE  lines  on  the  settlement 
statement  is  an  important  step,  HUD  should 
mandate  a  summary  settlement  sheet  that 
corresponds  exactly  to  the  summary  sheet  of 
the  GFE.  According  to  this  group,  this  would 
obviate  the  need  for  a  crosswalk  between  the 
GFE  and  the  settlement  statement.  The 
consumer  group  stated  that  the  HUD-1 
should  be  easily  comparable  to  the  GFE  and 
should  facilitate,  rather  than  hinder  TILA 
and  HOEPA  compliance. 

One  broker  suggested  that  HUD  had 
created  three  different  documents — the  GFE, 
the  HUD-1  and  the  Closing  Script — that 
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present  the  same  information  in  completely 
different  formats,  and  this  will  add  to  costs 
and  confusion. 

HUD  agrees  with  the  many  commenters 
who  pointed  out  the  importance  of 
comparability  between  the  GFE  and  the 
HUD-1.  The  main  strategy  for  facilitating 
comparability  between  the  GFE  and  HUD— 1 
will  be  by  inclusion  of  a  new  third  page 
comparison  chart  with  the  HUD-1.  This  will 
clearly  present  whether  settlement  fees  are 
within  the  tolerances  on  the  top  half  of  the 
page  and  will  present  a  description  of  the 
loan  in  a  similar  fashion  to  the  GFE  on  the 
bottom  half. 

The  final  rule  provisions  for  describing 
some  loan  terms  in  the  page  1  of  the  GFE  and 
page  3  of  the  HUD-1  are  similar  to  the  Truth 
in  Lending  Act  (TILA)  regulations,  however 
the  differences  in  approach  between  the 
TILA  regulations  and  HUD’s  RESPA  rule 
make  them  more  complementary  than 
duplicative.  The  TILA  and  RESPA 
approaches  to  mortgage  loan  terms  disclosure 
are  most  similar  when  the  loans  are  very 
simple,  e.g.,  fixed  interest  rate,  fixed  payment 
loans.  The  approach  differs  for  more  complex 
loan  products  with  variable  terms.  In  general, 
TILA  describes  how  variable  terms  can  vary 
(e.g.,  the  interest  rate  or  index  to  which 
variable  interest  rates  are  tied,  how 
frequently  they  can  adjust,  and  what  are  the 
maximum  adjustment  amounts,  if  any),  but 
forecasts  the  “likely”  outcome  based  on  an 
indefinite  continuation  of  current  market 
conditions  (e.g.,  the  note  rate  wdll  be  x  in  the 
future  based  in  the  index  value  y  as  of  today). 
The  RESPA  disclosures  in  the  GFE  and 
HUD-1  comparison  page  focus  the  borrow'er 
on  the  “worst  case  scenario”  for  the  loan 
product  to  ensure  borrowers  are  fully 
cognizant  of  the  potential  risks  they  face  in 
agreeing  to  the  loan  terms.  The  disclosures 
on  the  GFE  are  meant  to  be  as  simple  and 
direct  as  possible  to  communicate  differences 
among  loan  products.  HUD's  approach  to 
these  disclosures  thus  supports  consumers’ 
ability  to  shop  for  loans  among  different 
originators.  For  a  given  set  of  front-end  loan 
terms  (initial  interest  rate,  initial  monthly 
payment,  and  up-ffont  fees),  originators  have 
an  incentive  to  offer  borrowers  loans  with 
w'orse  back-end  terms  (e.g.,  higher  maximum 
interest  rate,  higher  prepayment  penalty)  to 
the  extent  capital  markets  are  willing  to  pay 
more  for  loans  with  such  terms.  While 
brokers  are  required  to  disclose  such 
differentials  on  the  GFE  and  HUD-1,  lenders 
are  not.  HUD’s  GFE  will  help  consumers  to 
quickly  and  easily  identify  and  distinguish 
loan  offers  with  similar  front-end  terms,  but 
worse  back-end  terms,  while  shopping  for.  the 
best  loan.  Requiring  a  comparison  page  will 
act  to  double-check  the  HUD-1  and  thus 
enhance  the  realization  of  the  benefits  of  the 
simpler  GFE. 

Efficiencies  and  Reductions  in  Regulatorv 
and  Compliance  Burden 

Efficiencies  come  from  time  saved  by  both 
borrowers  and  originators  as  a  result  of  forms 
that  are  easier  to  use,  competitive  impacts  in 
the  market,  the  decrease  in  the  profitability 
of  seeu"ching  for  victims,  and  the  decrease  in 
discouraged  potential  homeowners.  All  these 
are  ongoing  as  opposed  to  one-time  costs. 

The  value  of  time  saved  for  borrowers  is 


Si, 169  million  and  for  industry  $1,166 
million  (the  sum  of  time  saved  answering 
borrowers’  questions  and  from  the  simplicity 
of  average-cost  pricing).  There  are  also 
positive  spillovers  of  increasing  consumers’ 
level  of  awareness.  First,  consumers  will  be 
less  susceptible  to  predatory  lenders  and 
therefore  this  type  of  wasteful  activity  will  be 
discouraged,  freeing  up  resources  for  more 
productive  purposes.  Second,  by  better 
understanding  the  loan  product,  there  will  be 
a  decrease  in  the  probability  of  default 
leading  to  foreclosure,  which  can  cause 
dramatic  social  costs. 

Shopping  Time  Saved  by  Borrowers 

Consumers  will  save  time  in  shopping  for 
both  third-party  services  and  mortgage  loans 
as  a  result  of  the  new’  GFE.  HUD  expects  that 
the  time  savings  for  consumers  will 
counterbalance  some  of  the  costs  imposed  on 
industry.  The  increased  burden  on 
originators  of  arranging  third-party 
settlement  services  is  likely  to  be  much  more 
than  offset  by  a  reduction  in  the  aggregate 
shopping  burden  for  third-party  providers 
incurred  by  borrowers.  Originators  will  be 
highly  motivated  to  find  low  third-party 
prices.  Originators  could  pass  the  savings  on 
and  make  it  easier  to  appeal  to  borrowers,  or 
alternatively,  could  raise  their  origination  fee 
by  the  sav'ings  in  third-party  fees  and  earn 
more  profit  per  loan.  Or  the  final  result  could 
fall  somewhere  in  betw’een  the  two. 
Regardless  of  which  path  any  originator 
chooses,  the  lower  third-party  prices  w’ork  to 
his  or  her  advantage:  originators  will 
probably  be  aggressive  in  seeking  out  low'er 
prices. 

The  borrower  benefits  to  the  extent  that, 
upon  receipt  of  the  GFE,  he  or  she  ' 
immediately  has  good  pricing  information  on 
third-party  services.  The  borrow’er  could 
immediately  decide  to  use  the  originator’s 
third  parties,  in  w'hich  case  his  or  her  search 
is  over.  Or,  the  borrower  could  search  further 
with  the  originator’s  prices  as  a  good  starting 
point  and  available  as  a  fall-back,  in  w’hich 
case  the  borrower's  search  efforts  are  likely 
to  be  greatly  reduced.  In  both  cases  the 
borrower  searches  less,  but  spending  less 
time  searching  does  not  imply  less  benefits 
from  the  search. 

The  final  GFE  also  creates  time  efficiencies 
by  making  mortgage  loan  details  more 
transparent  to  consumers.  Shopping  will  be 
encouraged  because  consumers  w’ill  have  an 
easier  time  understanding  and  comparing 
loans  with  a  standard  and  comprehensible 
GFE.  The  final  rule  increases  the  amount  of 
information  processed  by  consumers; 
shopping  accomplished:  and  the  benefits 
realized  from  doing  so. 

It  is  possible  that  under  the  final  rule  that 
some  consumers  w'ill  want  to  spend  more 
time  searching.  Although  additional  time 
spent  searching  reduces  the  time  spent  on 
other  activities  such  as  leisure,  the  reward  of 
search  is  an  increase  in  consumer  savings. 
Assuming  that  the  GFE  increases  the 
productivity  of  every  hour  of  search,  it 
therefore  also  increases  the  relative 
opportunity  cost  of  leisure.  Consumers  w’ill 
spend  more  time  shopping  to  receive 
additional  income.  Under  these 
circumstances  an  increase  in  the  time  spent 
shopping  does  not  constitute  a  burden 


•imposed  by  the  rule  since  the  increase  in 
time  is  voluntary.  Consumers  are  free  to 
remain  at  previous  lower  levels  of  shopping 
and  enjoy  a  lower  increase  in  saving  from  the 
rule. 

We  do  not  expect  the  average  consumer  to 
spend  more  time  searching  because  there  are 
other  effects  that  should  dominate  the 
incentive  described  above.  First,  the  higher 
productivity  in  search  of  the  new  GFE 
increases  a  consumer’s  savings  at  all  levels  of 
search:  Consumers  will  be  able  to  reduce 
their  level  of  effort  and  retain  the  same  level 
of  saving  previous  to  the  rule.-^**  Second,  we 
expect  that  a  large  portion  of  the  increase  in 
savings  will  be  independent  of  an 
individual’s  shopping  behavior.  As  the 
market  becomes  more  competitive,  shoppers 
who  are  less  sophisticated  or  less  diligent 
may  still  benefit  from  the  competitive 
pressure  of  others’  shopping.  This  additional 
saving  will  allow  consumers  to  spend  less 
time  searching.  The  time  that  they  do  spend 
searching,  however,  will  be  more  effective 
and  lead  to  greater  savings.  The  new  GFE 
will  allow  consumers  to  spend  more  time 
comparing  and  evaluating  offers  and  less 
time  trying  to  decipher  the  loan  details. 

Given  that  consumers  will  reduce  the  time 
spent  searching  as  a  result  of  this  rule,  then 
we  would  be  underestimating  the  benefits  to 
consumers  by  only  counting  the  gain  in 
income  from  reduced  fees  and  not  the  gain 
in  time  saved.  Considering  the  number  of 
loans  the  average  originator  closes  per  year, 
the  aggregate  decrease  in  search  efforts  by 
borrowers  is  very  likely  to  exceed  the 
increase  in  aggregate  search  effort  by  the 
originators.  For  example,  if  each  borrower 
saves  an  average  of  15  mindtes  in  shopping 
for  third-party  services,  then  the  total  savings 
to  borrowers  would  be  S234  million. As 
discussed  Sections  VII.E.l  and  VILE. 2  on 
tolerances,  the  new  form  and  the  tolerances 
will  enable  borrowers  to  save  time  shopping 
for  loans  and  for  third-party  settlement 
.service  providers.  If  the  new  forms  save  the 
average  applicant  one  hour  in  evaluating 
offers  and  asking  originators  follow-up 
questions,  borrowers  save  S935  million.*’' 

"rhe  total  value  of  borrower  time  saved 


These  effects  are  equivalent  to  the  income  and 
substitution  effects  of  consumer  theory  to 
understand  the  effect  of  a  price  change  on  the 
consumption  of  a  good.  In  this  case,  the  increase  in 
productivity  of  shopping  should  be  considered  as 
reduction  in  the  price  of  savings  in  terms  of  leisure. 
The  income  and  substitution  effect  move  in  the 
same  direction  for  the  normal  good  whose  price  has 
changed  but  the  opposite  directions  for  the 
substitute. 

Calculated  as  follows:  21,250,000  projected 
mortgage  applications  (see  Chapter  2)  times  S44  per 
hour  times  0.25  hour  (or  15  minutes)  gives  S233.750 
million.  The  S44  per  hour  figure  is  ba.sed  on  the 
average  income  (S92.000)  of  mortgage  borrowers,  as 
reported  by  HMDA;  the  S92,000  income  figure  is 
divided  by  2.080  hours  to  arrive  at  the  hourly  rate 
of  S44.23  or  S44.  If  the  borrower  saved  30  minutes 
in  shopping  time,  then  the  total  savings  would  be 
$468  million. 

•’'Calculated  as  follows:  12,500.000  loans  times 
1.7  applications  per  loan  times  1  hour  per 
application  times  $44  per  hour,  the  average  hourly 
income  of  loan  applicants  ($92,000  per  year/2,080 
hours  per  year).  See  earlier  footnote. 
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shopping  for  a  loan  and  third-party  ser\'ices 
comes  to  $1,169  million. 

Time  Saved  by  Originators  and  Third-Party 
Service  Providers 

Originators  and  third-party  settlement 
service  providers  will  save  time  as  well.  If 
half  the  borrower  time  saved  in  (1)  above 
comes  from  less  time  spent  with  originators 
and  third-party  settlement  service  providers, 
then  originators  spend  half  an  hour  less  per 
loan  originated  answering  borrowers’  follow¬ 
up  questions  and  third-party  settlement 
service  providers  spend  7.5  minutes  less  with 
borrow'ers  for  a  saving  of  $765  million  and 
$191  million,  respectively,  for  a  total  of  $956 
million.'’'* 

Time  Saved  From  Average  Cost  Pricing 

As  discussed  in  Chapter  3,  the  final  rule 
allows  pricing  based  on  average  charges.  This 
reduces  costs  because  firms  do  not  have  to 
keep  up  with  an  itemized,  customized  cost 
accounting  for'each  borrow'er.  This  not  only 
saves  costs  when  generating  the  GFE,  it  is 
also  saves  quality  control  and  other  costs 
afterwards.  Industry  sources  have  fold  HUD 
that  this  could  be  the  source  of  significant 
cost  savings. 

As  explained  above,  there  will  be 
reductions  in  compliance  costs  from  average 
cost  pricing.  It  is  estimated  that  the  benefits 
of  average  cost  pricing  (e.g.,  reduction  in  the 
number  of  fees  whose  reported  values  must 
be  those  specifically  incurred  in  each 
transaction)  will  lead  to  a  reduction  in 
originator  costs  of  0.5  percent,  or  $210 
million.  No  breakdown  of  fees  is  needed.  No 
knowledge  of  an  exact  fee  for  each  specific 
service  needed  for  the  loan  is  required  for  the 
GFE.  In  addition,  no  exact  figure  for  the 
amount  actually  paid  needs  to  be  recorded 
for  each  loan  and  transmitted  to  the 
settlement  agent  for  recording  on  the  HUD- 
1.  The  originator  only  needs  to  know  his  or 
her  approximate  average  cost  when  coming 
up  with  a  package  price  that  is  acceptable. 
The  cost  of  tracking  the  details  for  each  item 
for  each  loan  is  gone. 


®^The  benefits  are  calculated  by  using  tbe  ratio 
ot  1.7  applications  per  loan,  which  is  a  measure  of 
the  current  state  of  affairs.  Although  we  calculate 
administrative  costs  for  firms  at  different  ratios  (1.7 
and  2.7).  it  would  be  misleading  to  calculate 
consumer  benefits  at  higher  ratios.  Going  from  an 
average  of  1.7  to  2.7  applications  per  loan  does  not 
save  the  average  consumer  more  time.  It  is  clear  that 
the  consumer  will  not  be  harmed  because  the 
increase  in  applications  is  voluntary'  but  should  not 
be  counted  as  an  efficiency.  As  argued  in  the  text, 
we  believe  that  the  net  change  in  time  spent 
searching  will  be  negative. 

“■•Calculated  as  follows:  12.500.000  loans  times 
1.7  applications  per  loan  times  0.5  hours  per 
application  times  $72  per  hour,  the  average  hourly 
income  of  loan  originators  ($150,000  per  year/2,080 
hours  per  year). 

•>•*  lust  as  we  do  for  consumers,  we  estimate  the 
value  of  time  efficiencies  using  the  1.7  application 
per  loan  ratio  even  when  comparing  it  to  costs 
generated  using  the  higher  2.7  ratio.  It  would  not 
be  logical  to  claim  that  we  are  saving  a  firm  any 
time  by  requiring  them  to  process  additional 
applications.  However,  it  may  be  .sensible  to  reduce 
the  recurring  compliance  costs  from  assuming  a 
higher  number  of  applications  because  the 
additional  application  will  not  be  as  much  of  a 
burden  as  it  was  before. 


Social  Efficiencies 

In  this  section,  we  discuss  two  social 
efficiencies  of  the  rule:  The  reduction  of  non¬ 
productive  behavior  and  positive 
externalities  of  preventing  foreclosures. 
Reduction  in  Non-Productive  Behavior 

By  reducing  the  profitability  of  searching 
for  less-informed  borrowers,  the  rule  will 
lead  to  a  more  efficient  allocation  of 
resources. 

The  primary  benefit  to  consumers  is  the 
transfer  of  surplus  from  firms  that  charge 
significant  markups.  Much  of  the  excess  fees 
earned  by  loan  originators  and  settlement 
firms  is  extracted  costlessly.  Price- 
discriminating  firms  are  able  to  assess  the 
information  asymmetry  between  themselves 
and  potential  borrowers  and  estimate  the 
consumers’  willingness  to  pay  a  markup 
beyond  the  costs  of  originating  a  loan.  Most 
loan  originators  base  their  estimates  of  a 
consumer’s  level  of  information  on  signals 
from  the  consumer.  They  do  not  need  to 
expend  additional  time  or  resources  to  do  so. 
However,  there  is  a  minority  of  loan 
originators  that  devote  significant  resources 
to  advertising  to  borrowers  with  a  lower 
expected  level  of  financial  sophistication.  If 
the  rule  leads  to  a  reduction  in  predatory 
behavior,  there  will  be  a  gain  in  social 
welfare  equal  to  the  costs  of  actively 
searching  for  less  informed  borrowers. 

The  loan  originator  acts  to  maximize  his  or 
her  expected  profit.  By  raising  the  requested 
settlement  charges  above  the  settlement 
costs,  a  loan  originator  increases  his  or  her 
mark-up  but  increases  the  probability  that  the 
consumer  will  reject  the  offer.  The  extent  of 
a  consumer’s  knowledge  of  the  market  will 
also  raise  the  probability  of  rejecting  a 
markup.  The  optimal  markup  is  the  one  at 
which  the  net  revenues  from  offering  loans 
at  higher  prices  and  a  higher  rejection  rate 
equals  the  net  revenues  from  offering  loans 
at  lower  competitive  prices  and  a  lower 
rejection  rate.  It  is  expected  that  the  rule  will 
increase  the  average  individual's 
information;  increase  the  likelihood  that  they 
would  reject  excessive  fees;  and  thus  reduce 
the  prevalence  of  high  markups.  This 
reduction  is  w'hat  constitutes  the  transfer  to 
borrowers  of  $668  per  loan. 

An  aggressive  seeker  of  fees  may  choose  to 
actively  search  for  less  informed  borrowers 
who  are  more  likely  to  accept  loans  with 
excessive  fees.  The  optimal  level  of  search 
effort  is  the  one  at  which  the  marginal  cost 
of  searching  is  equal  to  the  change  in 
probability  of  acceptance  from  finding  less 
informed  clients  times  the  markup  (marginal 
benefit  of  search).  By  increasing  the  level  of 
information  ^nong  consumers,  the  rule  will 
raise  the  marginal  cost  of  searching  for 
vulnerable  borrowers  and  thus  will  lead  to  a 
lower  optimal  level  of  searching  by  loan 
originators. 

Whenever  producers  expend  substantial 
effort  to  extract  consumer  surplus,  there  is  a 
deadweight  loss.  The  predatory  lender 
diverts  resources  from  producing  output  to 
producing  markups  (consumer  loss).  By 
creating  transparency  and  enhancing  a 
consumer’s  understanding,  the  rule  w'ill  not 
only  lead  to  transfers  of  excess  fees  to 
consumers  but  will  inhibit  costly  predatory 


behavior.  Reducing  this  activity  will  lead  to 
a  net  gain  in  social  welfare  equal  to  the  sum 
of  the  marginal  costs  of  extracting  the 
markup. 

The  total  transfer  to  consumers  of  $5.88 
billion  represents  14  percent  Of  the  total 
revenue  of  originators,  which  is  projected  to 
be  $42.0  billion.  As  explained  above,  this 
gain  in  surplus  is  greater  than  the  loss  to 
producers  when  firms  are  engaged  in 
wasteful  predatory  behavior.  If  the  decline  in 
this  activity  represented  1  percent  of  current 
originator  effort,  this  would  result  in  $420 
million  in  social  surplus.  In  the  absence  of 
this  activity,  these  resources  could  be 
devoted  elsew'here  making  society  richer. 

The  transfer  to  consumers  is  composed  of 
both  the  lost  excess  profits  from  markups  and 
the  deadweight  loss  from  the  inhibited 
predatory  activity  to  achieve  those  markups. 
Thus,  the  gain  to  consumers  will  outweigh 
the  loss  in  profits  of  predatory  firms. 

External  Benefits  of  Preventing  Foreclosures 

Another  social  benefit  of  the  rule  is  it§ 
contribution  to  sustainable  homeownership. 

It  is  more  likely  that  consumers  who 
understand  the  details  of  their  loans  will 
avoid  default  and  thus  foreclosure.  There  are 
two  ways  in  which  this  rule  will  contribute 
to  sustainable  homeownership.  The  first  is  to 
encourage  shopping  by  providing  a 
transparent  disclosure  of  settlement  costs  and 
other  loan  details.  Such  competitive  market 
behavior  should  reduce  settlement  costs  and 
provide  a  small  cushion  for  borrowers  in  the 
eventuality  of  financial  distress.  The  second 
is  by  educating  consumers  and  helping  them 
choose  the  loan  that  is  most  appropriate.  A 
better  understanding  of  the  loan  details 
should  lead  to  a  better  understanding  of  the 
risks  inherent  in  assuming  a  large  financial 
obligation,  and  thus  a  better  decision  by  the 
borrower  as  to  the  best  loan  or  even  whether 
homeownership  is  the  optimal  choice. 

Factors  that  precipitate  default  are 
downward  trends  in  property  values,  a  loss 
of  income  of  the  borrower,  and  an  increase 
in  interest  rates  for  borrowers  with 
adjustable-rate  mortgages  (ARMs).  None  of 
these  events  can  be  predicted  with  certainty 
and  understanding  the  loan  itself  cannot 
eliminate  the  uncertainty.  How'ever,  a  full 
appreciation  of  the  potential  risks  of  the  loan 
should  lead  to  a  careful  decision  as  to 
whether  the  loan  vehicle,  is  the  best  one  given 
the  uncertainty.  For  example,  knowing  how 
high  your  interest  rate  and  monthly 
payments  can  go  should  make  the  loan 
applicant  hesitant  to  accept  an  ARM  unless 
the  borrower  has  the  income  security  to  do 
so.  Given  the  same  information,  different 
borrowers  may  choose  different  loans 
depending  on  their  risk  and  time  preferences. 
However,  it  is  important  that  they  make  an 
informed  decision. 

There  is  strong  evidence  that  borrowers 
underestimate  the  costs  of  adjustable  rate 
loans.  Buck  and  Pence  (2008)  assessed 
whether  borrowers  know  their  mortgage 
terms  by  comparing  the  distributions  of  these 
variables  in  the  household-reported  Survey 
of  Gonsumer  Finances  (SGF)  to  the 
distributions  in  lender-reported  data.  The 
authors  find  that  although  most  borrowers 
seem  to  know  basic  mortgage  terms, 
borrowers  with  adjustable-rate  mortgages 
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appear  likely  to  underestimate  or  to  not  know 
how  much  their  interest  rates  could  change. 
Borrowers  who  could  experience  large 
payment  changes  if  interest  rates  rose  are 
more  likely  to  report  not  knowing  these 
contract  terms.  Difficulties  with  gathering 
and  processing  information  appear  to  be  a 
factor  in  borrowers’  lack  of  knowledge.  The 
final  GFE  would  present  critical  loan  terms 
such  as  the  maximum  monthly  payment  on 
the  first  page  in  order  to  better  inform 
borrowers. 

The  least  desirable  consequence  of  an 
uninformed  decision  is  foreclosure.  The  Joint 
Economic  Committee  of  the  U.S.  Congress 
estimates  the  total  costs  to  society  at  close  to 
S80.000  per  foreclosure.  The  foreclosed  upon 
household  pays  moving  costs,  legal  fees,  and 
administrative  charges  of  $7,200.  A  study 
from  the  Federal  Reserve  Bank  of  Chicago 
reported  that  lenders  alone  can  lose  as  much 
as  $.50,000  per  foreclosure.  Standard  and 
Poor’s  describes  these  costs  as  consisting  of 
loss  on  loan  and  property  value,  property 
maintenance,  appraisal,  legal  fees,  lost 


revenue,  insurance,  marketing,  and  clean-up. 
Of  these  costs,  the  primary  cost  to  lenders  is 
the  cash  loss  on  property. 

The  lender  and  borrower  are  not  the  only 
parties  to  suffer  from  a  foreclosure.  It  is  often 
argued  that  there  are  negative  impacts  to  the 
value  of  neighboring  properties  from  a 
foreclosure.  There  are  many  reasons  for  these 
externalities.  There  is  an  amenity  value  to 
having  an  up  kept  property  next  door; 
foreclosed  properties  if  vacant  can  attract 
crime;  and  there  may  also  be  a  depressing 
effect  on  the  local  economy.  A  reasonable 
estimate  of  the  negative  externality  of  a 
foreclosure  on  nearby  properties  is  $1,508.  In 
addition,  the  local  government  loses  $19,227 
through  diminished  taxes  and  fees  and  a 
shrinking  tax  base  as  home  prices  decrease. 
The  total  benefits  of  preventing  a  foreclosure 
is  $77,935  in  averted  costs.  It  is  difficult  to 
estimate  how  many  foreclosures  a  uniform 
and  transparent  CFE  with  settlement  fee 
tolerances  would  prevent.  However, 
preventing  1,300  foreclosures  nationwide 
would  yield  $100  million  of  benefits. 


Other  Efficiencies 

There  are  other  potential  efficiencies  that 
are  anticipated  from  the  new  CFE  approach 
but  would  be  difficult  to  estimate.  For 
example,  studies  indicate  that  one 
impediment  to  low-income  and  minority 
homeownership  may  be  uncertainty  and  fear 
about  the  home  buying  and  lending  process. 
The  new  CFE  approach  should  increase  the 
certainty  of  the  lending  process  and,  over 
time,  should  reduce  the  fears  and 
uncertainties  expressed  by  low-income  and 
minority  families  about  purchasing  a  home 
(see  Section  VII. F  of  Chapter  3).  As  discussed 
in  Section  IV. D. 4  of  Chapter  2,  improvements 
in  lender  information  (e.g.,  interest  and 
settlement  costs)  should  also  lend  to  a 
general  increase  in  consumer  satisfaction 
with  the  process  of  taking  out  a  mortgage  (see 
CFI  Croup,  2003). 

[FR  Doc.  E8-27070  Filed  11-14-06;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  NOVEMBER  17, 
2008 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Agricultural  Bioterrorism 
Protection  Act  of  2002: 
Biennial  Review  and 
Republication  of  the 
Select  Agent  and  Toxin 
List;  published  10-18-08 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
General  Provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and 
Management  Act;  Minor 
Amendments  to  Regulations; 
published  11-17-08 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
AmeriCorps  National  Service 
Program;  published  9-17-08 
EDUCATION  DEPARTMENT 
Privacy  Act  Regulations; 

published  10-16-08 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans: 

Louisiana;  published  9-16-08 
Texas;  Dallas/Fort  Worth  1- 
Hour  Ozone 
Nonattainment  Area; 
Determination  of 
Attainment  of  the  1-Hour 
Ozone  Standard; 
published  10-16-08 
Approval  and  Promulgation  of 
Implementation  Plans: 
Florida;  Removal  of 
Gasoline  Vapor  Recovery 
from  Southeast  Florida 
Areas;  published  9-16-08 
Underground  Storage  Tank 
Program: 

Approved  State  Program  for 
Hawaii;  published  9-17-08 
Withdrawal  of  Federal  Water 
Quality  Standards  Use 
Designations: 

Soda  Creek  and  Portions  pf 
Canyon  Creek,  South 
Fork  Coeur  d’Alene  River, 
and  Blackfoot  River  in  ID; 
published  8-19-08 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Carriage  of  Digital  Television 
Broadcast  Signals; 
Amendment  to  Part  76  of 
the  Commission’s  Rules; 
published  10-17-08 
FEDERAL  RESERVE 
SYSTEM 

Reserve  Requirements  of 
Depository  Institutions; 
published  11-17-08 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 
Possession,  Use,  and  Transfer 
of  Select  Agents  and 
Toxins;  published  10-16-08 
Possession,  Use,  and  Transfer 
of  Select  Agents  and 
Toxins;  Correction; 
published  10-30-08 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  Operation 
Regulation: 

Cumberland  River, 

Nashville,  TN;  published 
10-15-08 

HOMELAND  SECURITY 
DEPARTMENT 

Additional  Countries 
Designated  for  the  Visa 
Waiver  Program;  published 
11-17-08 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  Housing  Operating 
Fund  Program;  Increased 
Terms  of  Energy 
Performance  Contracts; 
published  10-16-08 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  Threatened 
Wildlife  and  Plants: 
Designation  of  Critical 
Habitat  for  the  San 
Bernardino  Kangaroo  Rat; 
published  10-17-08 
INTERIOR  DEPARTMENT 
National  Park  Service 
Special  Regulation;  Areas  of 
the  National  Park  System, 
National  Capital  Region; 
published  11-17-08 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Standard  Instrument  Approach 
Procedures,  and  Takeoff 
Minimums  and  Obstacle 
Departure  Procedures; 
Miscellaneous  Amendments; 
published  11-17-08 


TRANSPORTATION 

DEPARTMENT 

Pipeline  and  Hazardous 

Materials  Safety  ^ 

Administration 

Pipeline  Safety: 

Standards  for  Increasing  the 
Maximum  Allowable 
Operating  Pressure  for 
Gas  Transmission 
Pipelines:  published  10- 
17-08 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Agency  Information  Collection 
Activities:  Proposals, 
Submissions,  and  Approvals: 
Importation  of  Small  Lots  of 
Seed;  comments  due  by 
11-28-08;  published  9-29- 
08  [FR  E8-22835] 

Johne's  Disease  in 
Domestic  Animals; 
Interstate  Movement; 
comments  due  by  11-28- 
08;  published  9-29-08  [FR 
E8-22834] 

National  Animal  Health 
Monitoring  System;  Goat 
2009  Study;  comments 
due  by  11-28-08; 
published  9-29-08  [FR  E8- 
22827] 

Importation  of  Ash  Plants; 
comments  due  by  11-24-08; 
published  9-23-08  [FR  E8- 
22194] 

Importation,  Interstate 
Movement,  and  Release  into 
the  Environment  of  Certain 
Genetically  Engineered 
Organisms;  comments  due 
by  11-24-08;  published  10- 
9-08  [FR  E8-23584] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Standards  and  Specifications 
for  Timber  Products 
Acceptable  for  Use  by  Rural 
Development  Utilities 
Programs’  Electric  and 
T  elecommunications 
Borrowers:  comments  due 
by  11-28-08;  published  9- 
29-08  [FR  E8-21798] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Atlantic  Highly  Migratory 
Species;  Atlantic 
Commercial  Shark 
Management  Measures; 
comments  due  by  11-26-08; 
published  10-27-08  [FR  E8- 
25557] 


DEFENSE  DEPARTMENT 
Defense  Acquisition 
Regulations  System 
Defense  Federal  Acquisition 
Regulation  Supplement; 
Government  Property 
(DFARS  Case  2007-D020); 
comments  due  by  11-24-08; 
published  9-24-08  [FR  E8- 
22419] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Version  Two  Facilities  Design, 
Connections  and 
Maintenance  Reliability 
Standards;  comments  due 
by  11-24-08;  published  10- 
23-08  [FR  E8-25051] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
AkJicarb,  Ametryn,  2,4-DB, 
Dicamba,  Dimethipin, 
Disulfoton,  Diuron,  et  al.; 
Tolerance  Actions; 
comments  due  by  11-24-08; 
published  9-24-08  [FR  E8- 
22078] 

Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans: 

Illinois;  comments  due  by 
11-28-08;  published  10- 
29-08  [FR  E8-25659] 
Virginia:  Movement  of 
Richmond  and  Hampton 
Roads  8-Hour  Ozone 
Areas  from  the 
Nonattainment  Area  List 
to  the  Maintenance  Area 
List;  comments  due  by 
11-28-08;  published  10- 
29-08  [FR  E8-25671] 
West  Virginia:  Ambient  Air 
Quality  Standards; 
comments  due  by  11-28- 
08;  published  10-28-08 
[FR  E8-25655] 

Approvals  and  Promulgations 
of  Implementation  Plans: 
State  of  California;  2003 
State  Strategy  and  2003 
South  Coast  Plan  for 
One-Hour  Ozone  and 
Nitrogen  Dioxide; 
comments  due  by  11-24- 
08;  published  10-24-08 
[FR  E8-25468] 
Environmental  Statements: 
Notice  of  Intent: 

Coastal  Nonpoint  Pollution 
Control  Programs:  States 
and  Territories — 

Florida  and  South 
Carolina;  Open  for 
comments  until  further 
notice;  published  2-11- 
08  [FR  08-00596] 
Federal  Requirements  Under 
the  Underground  Injection 
Control  (UlC)  Program: 
Carbon  Dioxide  (C02) 
Geologic  Sequestration 


IV 
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(GS)  Wells;  comments 
due  by  11 -24-08: 
published  7-25-08  [FR  E8- 
16626] 

National  Emission  Standards 
for  Hazardous  Air  Pollutant 
Emissions: 

Group  I  Polymers  and 
Resins  (Epichlorohydrin 
Elastomers  Production, 
HypalonTM  Production, 
Nitrile  Butadiene  Rubber 
Production,  etc.); 
comments  due  by  11-24- 
08;  published  10-10-08 
[FR  E8-23373] 

New  Mexico;  Incorporation  by 
Reference  of  Approved 
State  Hazardous  Waste 
Management  Program; 
comments  due  by  11-28-08; 
published  10-28-08  [FR  E8- 
25533] 

New  Mexico;  Incorporation  by 
Reference  of  State 
Hazardous  Waste 
Management  Program; 
comments  due  by  11-28-08; 
published  10-28-08  [FR  E8- 
25535] 

Pesticide  Tolerances: 

Cyfluthrin;  comments  due  by 
11-24-08;  published  9-24- 
08  [FR  E8-22477] 
Pendimethalin;  comments 
due  by  11-24-08; 
published  9-24-08  [FR  E8- 
22434] 

Registration  Review; 
Azadirachtin  Docket  Opened 
for  Review  and  Comment; 
comments  due  by  11-24-08; 
published  9-24-08  [FR  E8- 
22387] 

Regulating  Greenhouse  Gas 
Emissions  Under  the  Clean 
Air  Act;  comments  due  by 
11-28-08;  published  7-30-08 
[FR  E8-16432] 

Revisions  to  the  California 
State  Implementation  Plan: 
Sah  Diego  Air  Pollution 
Control  District:  comments 
due  by  11-24-08; 
published  10-24-08  [FR 
E8-25310] 

San  Diego  County  Air 
Pollution  Control  District; 
comments  due  by  11-24- 
08;  published  10-24-08 
[FR  E8-25311] 

Texas: 

Final  Authorization  of 
Initiated  Changes  and 
Incorporation  by 
Reference  of  Hazardous 
Waste  Management 
•  Program;  comments  due 
by  11-28-08;  published 
10-29-08  [FR  E8-25589] 
Final  Authorization  of  State- 
initiated  Changes  and 
Incorporation  by 


Reference  of  State 
Hazardous  Waste 
Management  Program: 
comments  due  by  11-28- 
"  08;  published  10-29-08 
[FR  E8-25587] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  Broadcasting 
Services: 

Fort  Wayne,  IN;  comments 
due  by  11-28-08; 
published  10-28-08  [FR 
E8-25724] 

Superior,  NE;  comments 
due  by  11-28-08; 
published  10-28-08  [FR 
E8-25725] 

Universal  Service  Contribution 
Methodology,  etc.; 
comments  due  by  11-26-08; 
published  11-12-08  [FR  E8- 
26849] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Agency  Information  Collection 
Activities:  Propcsals, 
Submissions,  and  Approvals: 
comments  due  by  11-24-08; 
published  9-23-08  [FR  E8- 
22258] 

Financial  Education  Programs 
That  Include  the  Provision 
of  Bank  Products  and 
Services:  Limited 
Opportunity  to  Resubmit 
Comment;  comments  due 
by  11-24-08;  published  10- 
24-08  [FR  E8-25377] 
Minimum  Capital  Ratios; 

Capital  Adequacy 
Guidelines;  Capital 
Maintenance;  Capital; 
Treatment  of  Certain  Claims 
on,  or  Guaranteed  by, 
Fannie  Mae  and  Freddie 
Mac;  comments  due  by 
11-26-08;  published  10- 
27-08  [FR  E8-25555] 
Processing  of  Deposit 
Accounts  in  the  Event  of  an 
Insured  Depository 
Institution  Failure: 

Large-Bank  Deposit 
Insurance  Determination 
Modernization;  Limited 
Opportunity  to  Resubmit 
Comment;  comments  due 
by  11-24-08;  published 
10-24-08  [FR  E8-25376] 
FEDERAL  HOUSING 
FINANCE  BOARD 
Federal  Home  Loan  Bank 
Boards  of  Directors: 

Eligibility  and  Elections; 
comments  due  by  11-25- 
08;  published  9-26-08  [FR 
E8-22659] 

FEDERAL  HOUSING 
FINANCING  AGENCY 

Federal  Home  Loan  Bank 
Boards  of  Directors: 


Eligibility  and  Elections; 
comments  due  by  11-25- 
08;  published  9-26-08  [FR 
E8-22659] 

FEDERAL  RESERVE 
SYSTEM 

Agency  Information  Collection 
Activities:  Proposals, 
Submissions,  and  Approvals: 
comments  due  by  11-24-08; 
published  9-23-08  [FR  E8- 
22258] 

Minimum  Capital  Ratios; 

Capital  Adequacy 
Guidelines;  Capital 
Maintenance;  Capital: 
Treatment  of  Certain  Claims 
on,  or  Guaranteed  by, 
Fannie  Mae  and  Freddie 
Mac;  comments  due  by 
11-26-08;  published  10- 
27-08  [FR  E8-25555] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Agency  Information  Collection 
Activities:  Proposals, 
Submissions,  and  Approvals; 
comments  due  by  1 1  -24-08; 
published  10-23-08  [FR  E8- 
25338] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Consumer  Price  Index 
Adjustments  of  Oil  Pollution 
Act  of  1990  Limits  of 
Liability  -  Vessels  and 
Deepwater  Ports;  comments 
due  by  11-24-08;  published 

9-24-08  [FR  E8-22444] 
Security  Zones: 

Port  of  Mayaguez;  PR; 
comments  due  by  11-24- 
08;  published  9-23-08  [FR 
E8-22242] 

Potomac  and  Anacostia 
Rivers,  Washington,  DC, 
Arlington  et  al.;  comments 
due  by  11-26-08; 
published  10-27-08  [FR 
E8-25435] 

HOMELAND  SECURITY 
DEPARTMENT 

Privacy  Act  of  1974; 
Implementation  of 
Exemptions: 

Department  of  Homeland 
Security  General  Legal 
Records;  comments  due 
by  11-24-08;  published 

10-23-08  [FR  E8-24997] 
Privacy  Act;  Systems  of 
Records;  comments  due  by 

11-28-08;  published  10-28- 
08  [FR  E8-25612] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  Threatened 
Wildlife  and  Plants; 


Designating  the  Northern 
Rocky  Mountain  Population 
of  Gray  Wolf  as  a  Distinct 
Population  Segment: 
Removing  this  Distinct 
Population  Segment  from 
the  Federal  List  of 
Endangered  and 
Threatened  Wildlife; 
comments  due  by  11-28- 
08;  published  10-28-08 
[FR  E8-25629] 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Public  Conduct  on  Bureau  of 
Reclamation  Facilities, 

Lands,  and  Waterbodies; 
comments  due  by  11-24-08; 
published  9-24-08  [FR  E8- 
22423] 

JUSTICE  DEPARTMENT 

FBI  Records  Management 
Division  National  Name 
Check  Program  Section 
User  Fees;  comments  due 
by  11-25-08;  published  9- 

26- 08  [FR  E8-22710] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Fees;  Extension  of  Time  to 
File  Comments;  comments 
due  by  11-24-08;  published 
10-31-08  [FR  E8-26063] 
NUCLEAR  REGULATORY 
COMMISSION 
List  of  Approved  Spent  Fuel 
Storage  Casks;  NAC-UMS 
(Revision  5);  comments  due 
by  11-26-08;  published  10- 

27- 08  [FR  E8-25539] 

SMALL  BUSINESS 
ADMINISTRATION 
Debt  Collection: 

Clarification  of  Administrative 
Wage  Garnishment 
Regulation  and 
Reassignment  of  Hearing 
Official;  comments  due  by 
11-26-08;  published  10- 
27-08  [FR  E8-25324] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  Directives: 

Air  Tractor,  Inc.  Models  AT 
200,  AT  300,  AT  400,  AT 
500,  AT  600,  and  AT  800 
Series  Airplanes; 
comments  due  by  11-24- 
08;  published  10-23-08 
[FR  E8-25286] 

Aircraft  Industries  a.s.  (Type 
Certificate  G60EU,  etc.) 
Model  L  23  Super  Blanik 
Sailplane;  comments  due 
by  11-28-08;  published 
10-29-08  [FR  E8-25661] 
Boeing  Model  737-100,  et 
al.;  comments  due  by  11- 
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24-08;  published  10-8-08 
[FR  E8-23828] 

Boeing  Model  747-100,  et 
al.;  comments  due  by  11- 
24-08;  published  10-8-08 
[FR  E8-23821] 

Boeing  Model  747 
Airplanes;  comments  due 
by  11-24-08;  published 
10-8-08  [FR  E8-23824] 
Bombardier  Model  CL  600 
2C10  (Regional  Jet  Series 
700,  701  &  702)  Airplanes 
and  Model  CL  600  2D24 
(Regional  Jet  Series  900) 
Airplanes;  comments  due 
by  11-24-08;  published 
10-23-08  [FR  E8-25309] 

Meetings: 

Proposed  Modification  of 
Dallas/Fort  Worth,  TX 
Class  B  Airspace  Area; 
comments  due  by  11-26- 
08;  published  8-26-08  [FR 
E8-19275] 

Modification  of  Class  D 
Airspace: 

MacDill  AFB,  FL;  comments 
due  by  11-28-08; 
published  10-14-08  [FR 
E8-241091 

Proposed  Establishment  of 
Special  Air  Traffic  Rule,  in 
the  Vicinity  of  Luke  AFB, 

AZ;  comments  due  by  11- 
25-08;  published  9-26-08 
[FR  E8-22568] 


TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Agency  Information  Collection 
Activities;  Proposals, 
Submissions,  and  Approvals; 
comments  due  by  11-24-08; 
published  9-23-08  [FR  E8- 
22258] 

Minimum  Capital  Ratios; 

Capital  Adequacy 
Guidelines;  Capital 
Maintenance;  Capital; 
Treatment  of  Certain  Claims 
on,  or  Guaranteed  by, 
Fannie  Mae  and  Freddie 
Mac;  comments  due  by 
11-26-08;  published  10- 
27-08  [FR  E8-25555] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Regulations  Enabling  Elections 
for  Certain  Transactions 
under  Section  336(e); 
comments  due  by  11-24-08; 
published  8-25-08  [FR  E8- 
19603] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Minimum  Capital  Ratios;  . 
Capital  Adequacy 
Guidelines;  Capital 
Maintenance;  Capital: 
Treatment  of  Certain  Claims 
on,  or  Guaranteed  by, 
Fannie  Mae  and  Freddie 
Mac;  comments  due  by 
11-26-08;  published  10- 
27-08  [FR  E8-25555] 


VETERANS  AFFAIRS 
DEPARTMENT 

Presumption  of  Service 
Connection  for  Amyotrophic 
Lateral  Sclerosis;  comments 
due  by  11-24-08;  published 
9-23-08  [FR  E8-21998] 
Vocational  Rehabilitation  and 
Employment  Program; 
Periods  of  Eligibility; 
comments  due  by  11-28-08; 
published  12-30-99  [FR  E8- 
22726] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/laws.  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 


available  on  the  Internet  from 
GPO  Access  at  http:// 
www.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  6197/P.L.  110-448 

To  designate  the  facility  of  the 
United  States  Postal  Senrice 
located  at  7095  Highway  57  in 
Counce,  Tennessee,  as  the 
“Pickwick  Post  Office 
Building”.  (Oct.  22,  2008;  122 
Stat.  5013) 

Last  List  October  23,  2008 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office’s  GPO  Access  Service  at  http://www.gpoaccess.gov/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1499.00  domestic,  $599.^  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittaoce  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  51 2-2250. 


Title 

Stock  Number 

Price 

Revision  Date 

1  . 

...  (869-064-00001-7)  .... 

5.00 

-•Jan.  1,  2008 

2  . 

...  {86?M)64-00002-5) . 

8.00 

Jan.  1,  2008 

3  (2006  Compilation 
and  Ports  100  and 
102) . 

...  (869-064-00003-3) . 

..  35.00 

'Jan.  1,  2008 

4 . 

...  (869-064-00004-1) . 

..  13.00 

Jan.  1,  2008 

5  Parts: 

1-699  . 

...  (869-064-00005-0) . 

..  63.00 

Jan.  1,2008 

700-1199  . 

...  (869-064-00006-8) . 

..  53.00 

Jan.  1,  2008 

1200-End . 

...  (869-064-00007-6) . 

..  64.00 

Jan.  1,  2008 

6  . 

...  (869-064-00008-4) . 

..  13.50 

Jan.  1,  2008 

7  Parts: 

1-26  . 

..  (869-064-00009-2) . 

.  47.00 

Jan.  1,  2008 

27-52  . 

..  (869-064-00010-6) . 

.  52.00 

Jan.  1,  2008 

53-209  . 

..  (869-064-00011-4) . 

.  40.00 

Jan.  1,  2008 

210-299  . 

..  (869-064-00012-2) . 

.  65.00 

Jan.  1,  2008 

300-399  . 

..  (869-064-00013-1) . 

.  49.00 

Jan.  1,  2008 

400-699  . 

..  (869-064-00014-9) . 

.  45.00 

Jan.  1,  2008 

700-899  . 

..  (869-064-00015-7) . 

.  46.00 

Jan.  1,  2008 

900-999  . 

..  (869-064-00016-5) . 

.  63.00 

Jan.  1,  2008 

1000-1199  . 

..  (869-064-00017-3) . 

.  22.00 

Jan.  1,  2008 

1200-1599  . 

..  (869-064-00018-1) . 

.  64.00 

Jan.  1,  2008 

1600-1899  . 

..  (869-064-00019-0) . 

.  67.00 

Jan.  1,  2008 

1900-1939  . 

..  (869-064-00020-3) . 

.  31.00 

Jan.  1,  2008 

1940-1949  . 

..  (869-064-00021-1) . 

.  50.00 

Jan.  1,  2008 

1950-1999  . 

..  (869-064-00022-0) . 

.  49.00 

Jan.  1,  2008 

2000-End . 

..  (869-064-00023-8) . 

.  53.00 

Jan.  1,  2008 

8  . 

..  (869-064-00024-6) . 

.  66.00 

Jan.  1,  2008 

9  Parts: 

1-199  . 

...  (869-064-00025-4) . 

.  64.00 

Jan.  1,2008 

200-End  . 

...  (869-064-00026-2) . 

.  61.00 

Jan.  1,  2008 

10  Parts: 

1-50  . 

...  (869-064-00027-1) . 

.  64.00 

Jan.  1,  2008 

51-199  . 

...  (869-064-00028-9) . 

.  61.00 

Jan.  1,  2008 

200-499  . 

..  (869-064-00029-7) . 

.  46.00 

Jan.  1,  2008 

500-End  . 

..  (869-064-00030-1) . 

.  65.00 

Jan.  1,  2008 

11  . 

..  (869-064-00031-9) . 

.  44.00 

Jan.  1,  2008 

12  Parts: 

1-199  . 

..  (869-064-00032-7) . 

.  37.00 

Jan.  1,  2008 

200-219  . 

..  (869-064-00033-5) . 

.  40.00 

Jan.  1,  2008 

220-299  . 

..  (869-064-00034-3) . 

.  64.00 

Jan.  1,  2008 

300-499  . 

..  (869-064-00035-1) . 

.  47.00 

Jon.  1,  2008 

500-599  . 

..  (869-064-00036-0) . 

.  42.00 

Jan.  1,  2008 

600-899  . 

..  (869-064-00037-8) . 

.  59.00 

Jan.  1,  2008 

Title 

Stock  Number 

Price 

Revision  Date 

900-End  . . 

. (869-064-00038-6)  .... 

..  53.00 

Jan.  1,  2008 

13  . 

. (869-064-00039-4)  .... 

..  58.00 

Jan.  1,  2008 

14  Parts: 

1-59  . 

. (869-064-00040-8)  .... 

.  66.00 

Jan.  1,  2008 

60-139  . 

. (869-064-00041-6)  .... 

.  61.00 

Jan.  1,  2008 

140-199  . 

. (869-064-00042-4)  .... 

.  33.00 

Jan.  1,  2008 

200-1199  . 

. (869-064-00043-2)  .... 

.  53.00 

Jan.  1,  2008 

1200-End  . 

. (869-064-00044-1)  .... 

.  48.00 

Jan.  1,  2008 

15  Parts: 

0-299  . 

. (869-064-00045-9)  .... 

..  43.00 

Jan.  1,  2008 

300-799  . 

. (869-064-00046-7)  .... 

..  63.00 

Jan.  1,  2008 

800-End  . 

. (869-064-00047-5)  .... 

..  45.00 

Jan.  1,  2008 

16  Parts: 

0-999  . 

. (869-064-00048-3)  ...'. 

..  53.00 

Jan.  1,  2008 

1000-End  . 

. (869-064-00049-1)  .... 

..  63.00 

Jan.  1,  2008 

17  Parts: 

1-199  . 

. (869-064-00051-3)  .... 

..  53.00 

Apr.  1,  2008 

200-239  . 

. (869-064-00052-1)  .... 

..  63.00 

Apr.  1,  2008 

240-End  . 

. (869-064-00053-0)  .... 

..  65.00 

Apr.  1,  2008 

18  Parts: 

1-399  . 

. (869-064-00054-8)  .... 

..  65.00 

Apr.  1,  2008 

400-End  . 

. (869-064-00055-6) . 

..  29.00 

Apr.  1,  2008 

19  Parts: 

1-140  . 

. (869-064-00056-4) . 

..  64.00 

Apr.  1,  2008 

141-199  . 

. (869-064-00057-2) . 

..  61.00 

Apr.  1,  2008 

200-End  . 

. (869-064-00058-1) . 

..  34.00 

Apr.  1,  2008 

20  Parts: 

1-399  . 

. (869-064-00059-9) . 

..  53.00 

Apr.  1,  2008 

400-499  . 

. (869-064-00060-2) . 

..  67.00 

Apr.  1,  2008 

500-End  . 

. (869-064-00061-1) . 

..  66.00 

Apr.  1,  2008 

21  Parts: 

1-99  . 

. (869-064-00062-9)  .... 

.  43.00 

Apr.  1,  2008 

100-169  . 

. (869-064-00063-7)  .... 

.  52.00 

Apr.  1,  2008 

170-199  . 

. (869-064-00064-5)  .... 

.  53.00 

Apr.  1,  2008 

200-299  . 

. (869-064-00065-3)  .... 

.  20.00 

Apr.  1,  2008 

300-499  . 

. (869-064-00066-1)  .... 

.  33.00 

Apr.  1,  2008 

500-599  . 

. (869-064-00067-0)  .... 

.  50.00 

Apr.  1,  2008 

600-799  . 

. (869-064-00068-8)  .... 

.  20.00 

Apr.  1,  2008 

800-1299  . 

. (869-064-00069-6)  .... 

.  63.00 

Apr.  1,  2008 

1300-End . 

. (869-064-00070-0)  .... 

.  28.00 

Apr.  1,  2008 

22  Parts: 

1-299  . 

. (869-064-00071-8) . 

66.00 

Apr.  1,  2008 

300-End  . 

. (869-064-00072-6) . 

48.00 

Apr.  1,  2008 

23  . 

. (869-064-00073-4) . 

.  48.00 

Apr.  1,  2008 

24  Parts: 

0-199  . 

. (869-064-00074-2) . 

.  63.00 

Apr.  1,  2008 

200-499  . 

. (869-064-00075-1) . 

.  53.00 

Apr.  1,  2008 

500-699  . 

. (869-064-00076-9) . 

.  33.00 

Apr.  1,  2008 

700-1699  . 

. (869-064-00077-7) . 

.  64.00 

Apr.  1,  2008 

1700-End  . 

. (869-064-00078-5) . 

.  33.00 

Apr.  1,  2008 

25  . 

. (869-064-00079-3) . 

.  67.00 

Apr.  1,  2008 

26  Parts: 

§§1.0-1-1.60 . 

. (869-064-00080-7) . 

52.00 

Apr.  1,  2008 

§§1.61-1.169  . . 

. (869-064-00081-5) . 

66.00 

Apr.  1,  2008 

§§1.170-1.300  . 

. (869-064-00082-3) . 

63.00 

Apr.  1,  2008 

§§1.301-1.400  . 

. (869-064-00083-1) . 

50.00 

Apr.  1,  2008 

§§1.401-1.440  . 

. (869-064-00084-0) . 

59.00 

Apr.  1,  2008 

§§1.441-1.500  . 

. (869-064-00085-8) . 

61.00 

Apr.  1,  2008 

§§1.501-1.640  . 

. (869-064-00086-6) . 

52.00 

Apr.  1,  2008 

§§1.641-1.850  . 

. (869-064-00087-4) . 

64.00 

Apr.  1,  2008 

§§1.851-1.907  . 

. (869-064-00088-2) . 

64.00 

Apr.  1,  2008 

§§1.908-1.1000  . 

. (869-064-00089-1) . 

63.00 

Apr.  1,  2008 

§§1.1001-1.1400  .... 

. (869-064-00090-4) . 

64.00 

Apr.  1,  2008 

§§1.1401-1.1550  .... 

. (869-064-00091-2) . 

61.00 

Apr.  1,  2008 

§§  1.1551-End  . 

. (869-064-00092-1) . 

53.00 

Apr.  1,  2008 

2-29  . 

. (869-064-00093-9) . 

63.00 

Apr.  1,  2008 

30-39  . 

. (869-064-00094-7) . 

44.00 

Apr.  1,  2008 

40-49  . 

. (869-064-00095-5) . 

31.00 

‘Apr.  1,  2008 

50-299  . 

. (869-064-00096-3) . 

45.00 

Apr.  1,  2008 
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300-499  . . 

.  (869-064-00097-1) . 

.  64.00 

Apr.  1,  2008 

500-599  . 

.  (869-064-00098-0) . 

.  12.00 

5  Apr.  1,  2008 

600-End  . 

.  (869-064-00099-8) . 

.  20.00 

Apr.  1,  2008 

27  Parts: 

1-39  . 

.  (869-064-00100-5) . 

.  35.00 

Apr.  1,  2008 

40-399  . 

.  (869-064-00101-3) . 

.  67.00 

Apr.  1,  2008 

400-End  . 

.  (869-064-00102-1) . 

.  21.00 

Apr.  1,  2008 

28  Parts: . 

0-42  . 

.  (869-064-00103-0)  .... 

.  64.00 

July  1,  2008 

43-End  . 

.  (869-064-00104-8)  .... 

.  63.00 

July  1,  2008 

29  Parts: 

0-99  . 

.  (869-064-00105-6)  .... 

.  53.00 

July  1,  2008 

100-499  . 

.  (869-064-00106-4)  .... 

.  26.00 

July  1,  2008 

500-899  . 

.  (869-064-00107-2)  .... 

.  61.00 

^July  1,  2008 

900-1899  . 

.  (869-064-00108-1)  .... 

.  39.00 

July  1,  2008 

1900-1910  (§§1900  to 
1910.999)  . 

.  (869-064-00109-9)  .... 

.  64.00 

July  1,  2008 

1910  (§§1910.1000  to 
end)  . 

.(869-064-00110-2)  .... 

.  46.00 

sjuly  1,  2008 

1911-1925  . 

.(869-064-00111-1)  .... 

.  33.00 

July  1,  2008 

1926  . 

.  (869-064-00112-9)  .... 

.  53.00 

July  1,  2008 

1927-End  . 

.(869-064-00113-7)  .... 

.  65.00 

July  1,  2008 

30  Parts: 

1-199  . 

.(869-064-00114-5)  .... 

.  60.00 

July  1,  2008 

200-699  . 

.(869-064-00115-3)  .... 

.  53.00 

July  1,  2008 

700-End  . 

.  (869-064-00116-1)  .... 

.  61.00 

July  1,  2008 

31  Parts: 

0-199  . 

.(869-064-00117-0)  .... 

.  44.00 

July  1,  2008 

200-499  . 

.(869-064-00118-8)  .... 

.  49.00 

July  1,  2008 

500-End  . 

.(869-064-00119-6)  .... 

.  65.00 

July  1,  2008 

32  Parts: 

1-39,  Vol.  1 . 

..  15.00 

2July  1,  1984 

1-39,  Vol.  II . 

..  19.00 

2  July  1,  1984 

1-39,  Vol.  Ill . 

..  18.00 

2  July  1,  1984 

1-190  . 

.  (869-064-00120-0)  .... 

.  64.00 

July  1,  2008 

191-399  . 

.(869-064-00121-8)  .... 

.  66.00 

July  1,  2008 

400-629  . 

.  (869-064-00122-6)  .... 

.  53.00 

July  1,  2008 

630-699  . 

.  (869-064-00123-4)  .... 

.  40.00 

July  1,  2008 

700-799  . 

.  (869-064-00124-2)  .... 

.  49.00 

July  1,  2008 

800-End  . 

.  (869-064-00125-1)  .... 

.  50.00 

July  1,  2008 

33  Parts: 

1-124  . 

.  (869-064-00126-9)  .... 

.  60.00' 

July  1,  2008 

125-199  . 

.  (869-064-00127-7)  .... 

.  61.00 

July  1,  2008 

200-End  . 

..  (869-064-00128-5)  .... 

.  60.00 

July  1,  2008 

34  Parts: 

1-299  . 

..  (869-064-00129-3)  .... 

.  53.00 

July  1,  2008 

300-399  . 

.  (869-064-00130-7)  .... 

.  43.00 

July  1,  2008 

400-End  &  35  . 

..(869-064-00131-5)  .... 

.  64.00 

July  1,  2008 

36  Parts: 

1-199  . 

..  (869-064-00132-3)  .... 

.  40.00 

July  1,  2008 

200-299  . 

..(869-064-00133-1)  .... 

.  37.00 

July  1,  2008 

300-End  . 

..  (869-064-00134-0)  .... 

.  64.00 

July  1,  2008 

37  . 

..  (869-064-00135-8)  .... 

.  61.00 

July  1,  2008 

38  Parts: 

0-17  . 

..  (869-064-00136-6)  .... 

.  63.00 

July  1,  2008 

18-End  . 

..  (869-064-00137-4)  .... 

.  65.00 

July  1,  2008 

39  . 

..  (869-064-00138-2)  .... 

.  45.00 

July  1,  2008 

40  Parts: 

1-49  . 

..  (869-064-00139-1)  .... 

.  63.00 

July  1,  2008 

50-51  . 

..  (869-064-00140-4)  .... 

.  48.00 

July  1,  2008 

52  (52.01-52.1018) . 

..  (869-064-00141-2)  .... 

.  61.00 

July  1,  2008 

52  (52.1019-End)  . 

..  (869-064-00142-1)  .... 

.  67.00 

July  1,  2008 

53-59  . 

..  (869-064-00143-9)  .... 

.  34.00 

July  1,  2008 

60  (60.1-End)  . 

..  (869-064-00144-7)  .... 

.  61.00 

July  1,  2008 

60  (Apps)  . 

..  (869-064-00145-5)  .... 

.  60.00 

July  1,  2008 

61-62  . 

..  (869-064-00146-3)  .... 

.  48.00 

July  1,  2008 

63  (63.1-63.599)  . 

..  (869-064-00147-1)  .... 

.  61.00 

July  1,  2008 

63  (63.600-63.1199)  .... 

..  (869-064-00148-0)  .... 

.  50.00 

8July  1,  2008 

63  (63.1200-63.1439)  .. 

..  (869-064-00149-8)  .... 

.  53.00 

July  1,  2008 
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63  (63.1440-63.6175)  ... 

.  (869-064-00150-1) . 

.  35.00 

July  1,  2008 

63  (63.6580-63.8830)  .. 

,.(869-064-00151-0) . 

.  35.00 

July  1,  2008 

63  (63.8980-End)  . 

,.  (869-064-00152-8) . 

.  38.00 

July  1,  2008 

64-71  . 

,.  (869-064-00153-6) . 

.  32.00 

July  1,  2008 

72-80  . 

,.  (869-064-00154-4) . 

.  65.00 

July  1,  2008 

81-84  . 

..  (869-064-00155-2) . 

.  53.00 

July  1,  2008 

85-86  (85-86.599-99)  .. 

..  (869-064-00156-1) . 

.  64.00 

July  1,  2008 

86  (86.600-1 -End)  . 

..  (869-064-00157-9) . 

.  53.00 

July  1,  2008 

87-99  . 

..  (869-064-00158-7) . 

.  63.00 

July  1,  2008 

100-135  . 

..  (869-064-00159-5) . 

.  48.00 

July  1,  2008 

136-149  . 

..  (869-064-00160-9) . 

.  64.00 

July  1,  2008 

150-189  . 

..  (869-064-00161-7) . 

.  53.00 

July  1,  2008 

190-259  . 

..  (869-064-00162-5) . 

.  42.00 

July  1,  2008 

260-265  . 

..  (869-064-00163-3) . 

.  53.00 

July  1,  2008 

266-299  . 

..  (869-064-00164-1) . 

.  53.00 

July  1,  2008 

300-399  . 

..  (869-064-00165-0) . 

.  45.00 

July  1,  2008 

400-424  . 

..  (869-064-00166-8) . 

.  59.00 

July  1,  2008 

425-699  . 

..  (869-064-00167-6) . 

.  61.00 

sjuly  1,  2008 

700-789  . 

..  (869-064-00168-4) . 

.  64.00 

July  1,  2008 

790-End  . 

..  (869-064-00169-2) . 

.  64.00 

July  1,  2008 

41  Chapters: 

1, 1-1  to  1-10  . 

..  13.00 

3July  1,  1984 

Ll-l  1  to  Appendix.  2  (2  Reserved) . 

..  13.00 

3July  1,  1984 

3-6 . 

..  14.00 

3  July  1,  1984 

7  . 

6,00 

3  July  1,  1984 

8  . 

4.50 

3  July  1,  1984 

9  . : . 

..  13.00 

3July  1.  1984 

10-17  . 

9.50 

3  July  1,  1984 

18,  Vol.  1,  Ports  1-5  . 

..  13.00 

3  July  1,  1984 

18.  Vol.  II,  Ports  6-19  ... 

..  13.00 

3  July  1,  1984 

18,  Vol.  Ill,  Ports  20-52 

..  13.00 

3  July  1,  1984 

19-100  . 

..  13.00 

3  July  1,  1984 

1-100  . . . 

..(869-064-00170-6)  .... 

.  27.00 

July  1,  2008 

101  . 

..(869-064-00171-4)  .... 

.  21.00 

8 July  1,  2008 

102-200  . 

..  (869-064-00172-2)  .... 

.  56.00 

July  1,  2008 

201 -End  . 

..(869-064-00173-1) . 

..  27.00 

July  1,  2008 

42  Parts: 

1-399  . 

..  (869-062-00174-6)  ..!. 

..  61.00 

Oct.  1,  2007 

400-413  . 

..  (869-062-00175-4)  .... 

..  32.00 

Oct.  1,  2007 

414-429  . 

..  (869-062-00176-2)  .... 

..  32.00 

Oct.  1,  2007 

430-End  . 

..(869-062-00177-1)  .... 

..  64.00 

Oct.  1,  2007 

43  Parts: 

1-999  . 

..  (869-062-00178-9)  .... 

..  56.00 

Oct.  1,2007 

1000-end  . 

..  (869-062-00179-7)  .... 

..  62.00 

Oct.  1,  2007 

44  . 

..(869-062-00180-1)  .... 

..  50.00 

Oct.  1,  2007 

45  Parts: 

1-199  . 

..  (869-062-00181-9)  .... 

..  60.00 

Oct.  1,  2007 

200-499  . 

..  (869-060-00182-7)  .... 

..  34.00 

’oOct.  1,  2007 

500-1199  . 

..  (869-062-00183-5)  .... 

..  56.00 

Oct.  1,2007 

1200-End  . 

..  (869-062-00184-3)  .... 

..  61.00 

Oct.  1,  2007 

46  Parts: 

1-40  . 

..(869-062-00185-1)  .... 

.  46.00 

Oct.  1,  2007 

41-69  . 

..  (869-062-0018(5-0)  .... 

.  39.00 

Oct.  1,  2007 

70-89  . 

..  (869-062-00187-8)  .... 

.  14.00 

Oct.  1,  2007 

90-139  . 

..  (869-062-00188-6) . 

.  44.00 

Oct.  1,  2007 

140-155 . 

..  (869-062-00189-4)  .... 

.  25.00 

Oct.  1,  2007 

156-165  . 

..  (869-062-00190-8)  .... 

.  34.00 

Oct.  1,  2007 

166-199  . 

..(869-062-00191-6)  .... 

.  46.00 

Oct.  1,  2007 

200-499  . 

..  (869-062-00192-4)  .... 

.  40.00 

Oct.  1,  2007 

500-End  . 

..  (869-062-00193-2)  .... 

.  25.00 

Oct.  1,  2007 

47  Parts: 

0-19  . 

..  (869-062-00194-1) . 

.  61.00 

Oct.  1,  2007 

20-39  . 

...(869-062-00195-9)  .... 

.  46.00 

Oct.  1,  2007 

40-69  . 

..  (869-062-00196-7)  .... 

.  40.00 

Oct.  1,  2007 

70-79  . 

..  (869-062-00197-5)  .... 

.  61.00 

Oct.  1,  2007 

80-End  . 

..  (869-062-00198-3)  .... 

.  61.00 

Oct.  1,  2007 

48  Chapters: 

1  (Parts  1-51)  . 

..  (869-062-00199-1) . 

..  63.00 

Oct.  1,  2007 

1  (Parts  52-99)  . 

..  (869-062-00200-9)  .... 

..  49.00 

Oct.  1,  2007 

2  (Parts  201-299) . 

..  (869-062-00201-7)  .... 

..  50.00 

Oct.  1,  2007 

3-6 . 

..  (869-062-00202-5) . 

..  34.00 

Oct.  1,  2007 
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7-14  . 

. (869-062-00203-3) . 

.  56.00 

Oct.  1,  2007 

15-28  . 

. (869-062-00204-1) . 

47.00 

Oct.  1,  2007 

29-End  . 

. (869-062-00205-0) . 

47.00 

Oct.  1,  2007 

49  Parts: 

1-99  . 

. (869-062-00206-8) . 

.  60.00 

Oct.  1,  2007 

100-185  . 

. (869-062-00207-6)  . 

.  63.00 

Oct.  1,  2007 

186-199  . 

. (869-062-00208-4)  . 

.  23.00 

Oct.  1,  2007 

200-299  . 

. (869-062-00208-1)  . 

.  32.00 

Oct.  1,2007 

300-399  . 

. (869-062-00210-6) . 

.  32.00 

Oct.  1,  2007 

400-599  . 

. (869-062-00210-3) . 

.  64.00 

Oct.  1,  2007 

600-999  . 

. (869-062-00212-2)  . 

.  19.00 

Oct.  1,  2007 

1000-1199  . 

. (869-062-00213i-l) . 

.  28.00 

Oct.  1,  2007 

1200-End . 

. (869-062-00214-9)  . 

.  34.00 

Oct.  1,  2007 

50  Parts: 

1-16  . 

. (869-062-00215-7) . 

.  11.00 

Oct.  1,2007 

17.1-17.95(b) . 

. (869-062-00216-5) . 

.  32.00 

Oct.  1,  2007 

17.95(c)-end  . 

. (869-062-00217-3)  . 

.  32.00 

Oct.  1,  2007 

17.96-1 7.99(h)  . 

. (869-062-00218-1)  . 

.  61.00 

Oct.  1,2007 

•17.99(i)-end  and 

17.100-end . 

. (869-062-00219-0)  . 

.  47.00 

’Oct.  1,  2007 

18-199  . 

. (869-062-00226-3)  . 

.  50.00 

Oct.  1,  2007 

200-599  . 

. (869-062-00221-1) . 

.  45.00 

Oct.  1,  2007 

600-659  . 

. (869-062-00222-0) . 

.  31.00 

Oct.  1,  2007 

660-End  . 

. (869-062-00223-8)  . 

.  31.00 

Oct.  1,  2007 

CFR  Index  and  Findings 

Aids . 

. (869-064-00050-5)  . 

.  65.00 

Jan.  1,  2008 

Complete  2008  CFR  set . 

..1.499.00 

2008 

Microfiche  CFR  Edition; 

Subscription  (mailed  as  issued)  . 

..  406.00 

2008 

Individual  copies 

4.00 

2008 

Complete  set  (one-time  mailing)  . 

..  332.00 

2007 

Complete  set  (one-time  mailing)  . 

..  332.00 

2006 

'  Because  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  os  a  permanent  reference  source. 

^The  July  1,'  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  , 

in  Ports  1-39,  consult  the  three  CFR  volumes  Issued  as  of  July  1,  1984.  containing 
those  pats. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 

1984  containing  those  chapters. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  January. 

1,  2005.  through  January  1,  2006.  The  CFR  volume  issued  as  of  January  1, 

2005  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000.  through  April  1,  2007.  The  CFR  volume  issued  os  of  April  1,  2000  should 
be  retained. 

‘No  amendments  to  this  voluirre  were  promulgated  during  the  period  April 
1,  2006  through  April  1,  2007.  The  CFR  volume  issued  as  of  April  1.  2006  should 
be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2006.  through  July  1,  2007.  The  CFR  volume  issued  as  of  July  1.  2006  should 
be  retained. 

®No  amendrronts  to  this  volume  were  promulgated  during  the  period  July 
1,  2007,  through  July  1,  2008.  The  CFR  volume  issued  as  of  July  1,  2007  should 
be  retained. 

’No  amendments  to  this  volume  were  promulgated  during  the  period  October 
1,  2005.  through  October  1,  2007.  The  CFR  volume  issued  os  of  October  1, 
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